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Inspection  of  Documents  - 

Interrogatories      _       _  - 
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Criminal  Law  and  Procedure. 
Criminal  Law  and  Procedure. 
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Criminal  Law  and  Procedure. 
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Discovery,     Inspection,  and 

Interrogatories. 
Easements    and     Profits  a 

Prendre. 
Estoppel. 
Conflict  of  Laws. 
Coroners. 

Discovery,     Inspection,  and 

Interrogatories. 
Discovery,     Inspection,  and 
Interrogatories. 
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Orders. 

Pleadings  -       -       -      -  Pleading. 

Prescription       -      -      -      ,,      Commons;  Easements  and  Pro- 
pits  A  Prendre. 

Presumptions  as  to  Bights  of 

Property-         -         ~         -         ,,         PERSONAL  PROPERTY;    EeAL  PRO- 
PERTY AND  ChatteivS  Real. 
Stamps      -       -       -       -       ,,       Eevenue  ;  titles  passim. 
Title,  Abstract  of       -       -       ,.       Sale  OF  Land. 
Usage,  Proof  of  -      -      -  CUSTOM  AND  Usages. 

Wills,  Due  Execution  of      -       „  Wills. 

EXAMINEES. 
See  Courts  ;  Evidence  ;  Practice  and  Procedure. 

EXCHANGE. 

See  Compulsory  Purchase  of  Land  and    Compensation  ;  Real 
Property  and  Chattels  Real  ;  Stock  Exchange. 

EXCHEQUER. 

See  Constitutional  Law  ;  Revenue? 

EXCHEQUER  BILLS. 
See  Bills  of  Exchange  etc. 

EXCISE. 

See  Intoxicating  Liquors  ;  Revenue, 

EXCOMMUNICATION. 
See  Ecclesiastical  Law. 


ABBKEVIATIONS 

USED    IN    THIS  WORK. 


A.  0.  (preceded  by  date) . 


A.  -G.     . . 

Act. 

Ad.  &  EL 

Adam 
Add. 

Adv.-Gen. 
Ale.  &  N. 

Ale.  Eeg.  Gas. 
Aleyn 
Amb. 
And. 

Andr. 

Anon. 
Anst. 
App.  Gas. 

Arkley    . . 

Aim.  M.  &  0. 

Am. 

Ain,  &  H. 

Asp.  M.  L.  0. 
Ashb.      . . 
Atk. 

Ayl.  Pan. 
Ayl.  Par. 

B.  &  Ad... 

B.  &  Aid. 

B.  &  C.  . . 

B.  &S.  .. 

Bac.  Abr. 
BaU  Gt.  Gas. 

Baild. 

BaU&B. 

Bankr.  &  Ins.  K, 


Law  Reports,  Appeal  Gases,  House  of  Lords,  since 

1890  {e.g.  [1891]  A.  G.) 
Attorney-  0  eneral 

Acton's  Reports,  Prize  Causes,  2  vols.,  1809 — 1811 
Adolphus  and  EUis's  Reports,  King's  Bench  and 

Queen's  Bench,  12  vols.,  1831—1842 
Adam's  Justiciary  Reports  (Scotland),  1893 — (current) 
Addams'  Ecclesiastical  Reports,  3  vols.,  1822 — 1826 
Advocate-General 

Alcock  and  Napier's  Reports,  King's  Bench  (Ireland), 

1  vol.,  1813—1833 

Alcock's  Registry  Gases  (Ireland),  1  vol.,  1832—1841 
Aleyn' s  Reports,  King's  Bench,  foL,  1  vol.,  1646—1649 
Ambler's  Reports,  Ghancery,  2  vols.,  1725 — 1783 
Anderson's  Reports,  Gommon  Pleas,  fol.,  1  vol.,  1535 
—1605 

Andrews'  Reports,  King's  Bench,  fol.,  1  vol.,  1737 — 

1740 
Anonymous 

Anstruther's  Reports,  Exchequer,  3  vols.,  1792 — 1797 
Law  Reports,  Appeal  Gases,  House  of  Lords,  15  vols., 
1875—1890 

Arkley's  Justiciary  Reports  (Scotland),  1  vol.,  1846 — 
1848 

Armstrong,  Macartney,  and  Ogle's  Givil  and  Griminai 

Reports  (Ireland),  1840—1842 
Arnold's  Reports,  Gommon  Pleas,  2  vols.,  1838 — 1839 
Ai-nold  and  Hodges'  Reports,  Queen's  Bench,  1  vol., 

1840—1841 

Aspinall's  Maritime  Law  Gases,  1870 — (cui-rent) 
Ashburner's  Principles  of  Equity,  1902 
Atkyns'  Reports,  Ghancery,  3  vols.,  1736 — 1754 
Ayliffe's  New  Pandect  of  Roman  Givil  Law 
Ayliffe's  Parergon  Juris  Ganonici  Anglicani 

Barnewall  and  Adolphus'  Reports,  King's  Bench, 

5  vols.,  1830—1834 
Barnewall  and  Alderson's  Reports,  King's  Bench, 

5  vols.,  1817—1822 
Barnewall  and  GressweU's  Reports,  King's  Bench, 

10  vols.,  1822—1830 
Best  and  Smith's  Reports,  Queen's  10  vols.,  Bench, 

1861—1870 
Bacon's  Abridgment 

Bail  Gourt  Gases  (Lowndes  and  Maxwell),  1  vol., 
1852—1854 

Baildon's  Select  Gases  in  Ghancery  (Selden  Society, 
Yol.  X.) 

Ball  and  Beatty's   Reports,   Ghancery  (Ii'eland), 

2  vols.,  1807—1814 

Bankruptcy  and  Insolvency  Reports,  2  vols.,  1853— 
1855 
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Bar.  &  Arn.      ..       . .    Barron  &  Arnold's  Election  Cases,  1  vol.,  1843—1846 
Bar.  &  Aust.     . .        . .    Barron  &  Austin's  Election  Cases,  1  vol.,  1842 
Barn,  (ch.)       . .        . .    Barnardis ton's  Eeports,  Chancery,  foL,  1  vol.,  1740 — 

1741 

Bam.  (k.  B.)     ..        ..    Barnardiston's  Eeports,  King's  Bench,  fol.,  2  vols., 

1726—1734 

Barnes    . .       . .       . .    Barnes'  Notes  of  Cases  of  Practice,  Common  Pleas, 

1  vol.,  1732—1760 

Batt.       ..        ..        ..    Batty's  Reports,  King's  Bench  (Ireland),  1  vol.,  1825 

—1826 

Beat.      ..        ..        ..    Beatty's  Eeports,  Chancery  (Ireland),  1  vol.,  1813 — 

1830 

Beav  Beavan's  Eeports,  Eolls  Court,  36  vols.,  1838 — 1866 

Beav.  &  Wal.    . .        . .    Beavan  and  Walford's  Eail way  Parliamentary  Cases, 

1  vol.,  1846 

Beaw.     . .        . .        . .    Beawes's  Lex  Mercatoria 

Bellewe  . .        . .        . .    Bellewe's  Cases  temp.  Eichard  II.,  King's  Bench, 

1  vol. 

Bell,  C.  C  T.  Bell's  Crown  Cases  Eeserved,  1  vol.,  1858—1860 

Bell,  Ct.  of  Sess.         . .    E.  Bell's  Decisions,  Court  of  Session  (Scotland),  1  vol., 

1790—1792 

Bell,  Ct.  of  Sess.  foL    . .    E.  Bell's  Decisions,  Court  of  Session  (Scotland), 

fol.,  1  vol.,  1794—1795 
Bell,  Diet.  Dec.         . .    S.  S.  Ball's  Dictionary  of  Decisions,  Com\  of  Session 

(Scotland),  2  vols.,  1808— 1 833 
Bell,  Sc.  App.    . .       . .    S.  S.  Bell's  Scotch  Appeals,  House  of  Lords,  7  vols. , 

1842—1850 

Belt's  Sup.        . .       . .    Belt's  Supplement  to  Yesey  Sen.,  Chancery,  1  vol., 

1746—1756 

Benl.      . .        . .        . .    Benloe's  (or  Bendloe's)  Eeports,  King's  Bench  and 

Common  Pleas,  fol.,  1  vol.,  1515—1627 
Ben.  &  D.         ..        ..    Benloe  and  Dalison's  Eeports,  Common  Pleas,  fol., 

1  vol.,  1357-1579 

Bing.      . .        . .        . .    Bingham's  Eeports,  Common  Pleas,  10  vols.,  1822 — 

1834 

Bing.  (n.  c.)      . .        . .    Bingham's  New  Cases,  Common  Pleas,  6  vols.,  1834 

—1840 

Bitt.  Prac.  Cas.  . .        . .    Bittleston's  Practice  Cases  in  Chambers  under  the 

Judicature  Acts,  1873  and  1875,  1  vol.,  1875—1876 

Bitt.  Eep.  in  Ch.        . .    Bittleston's  Eeports  in  Chambers  (Queen's  Bench 

Division),  1  vol.,  1883—1884 

Bl.  Com  . .        . .        . .    Biackstone's  Commentaries 

Bl.  D.  &  Osb.    . .        . .    Blackham,  Dundas,  and  Osborne's  Eeports,  Practice 

and  Nisi  Prius  (Ireland),  1  vol.,  1846—1848 

Bli  Bligh's  Eeports,  House  of  Lords,  4  vols.,  1819—1821 

Bli.  (n.  s.)        ..       ..    Bligh's  Eeports,  House  of  Lords,  New  Series,  11 

vols.,  1827—1837 

Bos.  &  P.         . .        . .    Bosanquet  and  Puller's  Eeports,  Common  Pleas, 

3  vols.,  1796—1804 

Bos.  &  P.  (n.  k.)         . .    Bosanquet  and  Puller's  New  Eeports,  Common  Pleas, 

2  vols.,  1804—1807 

Bract.     . .        . .        . .    Bracton  De  Legibus  et  Consuetudinibus  Anglise 

Bro.  Abr.  . .        . .    Sir  J.  Brooke's  Abridgment 

Bro.  C.  C.  . .    W.  Brown's  Chancery  Eeports,  4  vols.,  1778—1794 

Bro.  Ecc.  Eep.  . .        . .    W.  G.  Brooke's  Ecclesiastical  Eeports,  Privy  Council, 

1  vol.,  1850—1872 

Bro.  (n.  0.)       . .       . .    Sir  E.  Brooke's  New  Cases,  1  vol.,  1515—1558 

Bro.  Pari.  Cas.  . .        . .    J.  Brown's  Cases  in  Parliament,  8  vols.,  1702 — 1800 

Bro.  Supp.  to  Mor.      . .    M.  P.  Brown's  Supplement  to  Morison's  Dictionary 

of  Decisions,  Court  of  Session  (Scotland),  5  vols. 
Bro.  Synop  M.  P.  Brown's  Synopsis  of  Decisions,  Court  of  Session 

(Scotland),  4  vols.,  1532—1827 
Brod.  &  Bing.  . .       . .    Broderip  and  Bingham's  Eeports,  Common  Pleas, 

3  vols.,  1819—1822 
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Brod.  &  F. 
Broun 

Brown.  &  liUsb, 
Bi  ownl.  . . 
Bruce 
Buchan.  . . 
Buck 

Bulst.  . . 
Bunb.  . . 
Burr. 

Burr.  S.  C. 
Burrell  .. 


C.  A. 
0.  B. 

C.  B.  (N.  s.) 

C.  C.  Ct.  Cas. 

0.  L.  R.  .. 
C.  P.  D.  . . 

C.  &  P.  . . 

Cab.  &  El. 

Cald.  Mag.  Cas. 
Calth.     . . 

Camp. 

Carp.  Pat.  Cas. 
Car.  &  Kir. 

Car.  &  M. 

Cart. 

Carth.     . . 

Cary 

Cas.  in  Ch. 

Cas.  Pract.  K.  B. 

Cas.  Sett. 

Cas.  temp.  Finch 
Cas.  temp.  King 


Cas.  temp.  Talb. . . 
Ch.  (preceded  by  date) 


Ch.  App. 
Ch.  D. 
Ch.  Eob. 


Brodrick  and  Freman tie's  Ecclesiastical  Reports, 

Privy  Council,  1  vol.,  1705—1864 
Broun's  Justiciary  Reports  (Scotland),  2  vols.,  1842 — 

1845 

Browning  and  Lushington's  Reports,  Admiralty, 

1  vol.,  1863—1866 
Brownlow  and  Goldesborough's  Reports,  Common 

Pleas,  2  parts,  1569—1624 
Bruce's  Decisions,  Court  of  Session  (Scotland),  1714 

—1715 

Buchanan's  Reports,  Court  of  Session  and  Justiciary 

(Scotland),  1806—1813 
Back's  Cases  in  Bankruptcy,  1  vol.,  1816 — 1820 
Bulstrode's  Reports,  King's  Bench,  fol.,  3  parts  in 

1  vol.,  1610—1626 
Banbury's  Reports,  Exchequer,  fol.,  1  vol.,  1713 — 

1741 

Barrow's  Reports,  King's  Bench,  5  vols.,  1756 — 1772 
Barrow's  Settlement  Cases,  King's  Bench,  1  vol., 
1733—1776 

Barren's  Reports,  Admiralty,  ed.  by  Marsden,  1  vol., 
1648—1840 

Court  of  Appeal 

Common  Bench  Reports,  18  vols.,  1845 — 1856 
Common  Bench  Reports,  New  Series,  20  vols.,  1856 — 
1865 

Central  Criminal  Court  Cases  (Sessions  Papers),  1834 

— (current) 
Common  Law  Reports,  3  vols.,  1853 — 1855 
Law  Reports,  Common  Pleas  Division,  5  vols.,  1875 

—1880 

Carrington  and  Payne's  Reports,  Nisi  Prius,  9  vols., 
1823—1841 

Cababe  and  Ellis's  Reports,  Queen's  Bench  Division, 

1  vol.,  1882—1885 
Caldecott's  Magistrates  Cases,  1  vol.,  1777 — 1786 
Calthrop's  City  of  London  Cases,  King's  Bench,  1  vol., 

1609—1618 

Campbell's  Reports,  Nisi  Prius,  4  vols.,  1807—1816 
Carpmael's  Patent  Cases,  2  vols.,  1602—1842 
Carrington  and  Kir  wan' s  Reports,  Nisi  Prius,  3  vols., 
1815—1853 

Carrington  and  Marshman's  Reports,   Nisi  Prius, 

1  vol.,  1841—1843 
Carter's  Reports,  Common  Pleas,  fol.,  1  vol.,  1664 — 

1673 

Carthew's  Reports,  King's  Bench,  fol.,  1  vol.,  1687 — 
1700 

Cary's  Reports,  Chancery,  1  vol. 
Cases  in  Chancery,  fol.,  3  parts,  1660 — 1697 
Cases  of  Practice,  King's  Bench,  1  vol.,  1655 — 1775 
Cases  of  Settlements  and  Removals,  1  vol.,  1689 — 
1727 

Cases  temj).  Finch,  Chancery,  fol.,  1  vol.,  1673—1680 
Select  Cases  temp.  King,  Chancery,  fol.,  1  vol.,  1724 
—1733 

Cases  in  Equity  temp.  Talbot,  fol.,  1  vol.,  1730—1737 
Law  Reports,  Chancery  Division,  since  1890  (e.a., 
[1891]  1  Ch.) 

Law  Reports,  Chancery  Appeals,  10  vols.,  1865 — 1875 
Law  Reports,  Chancery  Division,  45  vols.,  1875 — 1890 
Christopher  Robinson's  Reports,  Admiralty,  6  vols., 
1798—1808 
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Char.  Pr.  Cas.    ..        ..    Charley's  New  Practice  Reports,  3  vols.,  1875 — 1876 

Char.  Cham.  Cas.        . .    Charley's  Chamber  Cases,  1  vol.,  1875 — 1876 

Chit.       . .        . .        . .    Chitty's  Practice  Eeports,  King's  Bench,  2  vols., 

1770—1822 

CI.  &  Pin.        . .       . .    Clark  and  Pinnelly's  Eeports,  House  of  Lords,  12 

vols.,  1831—1846 

Clay  Clayton's  Reports  and  Pleas  of  Assises  at  Yorke, 

1  vol.,  1631—1650 

Clif.  &  Rick.     . .       . .    Clifford  and  Rickards'  Locus  Standi  Reports,  3  vols., 

1873—1884 

Clif.  &  Steph.    . .       . .    Clifford  and  Stephens'  Locus  Standi  Reports,  2  vols., 

1867—1872 

Cockb.  &  Rowe  . .        . .    Cockburn  and  Rowe's  Election  Cases,  1  vol.,  1833 

Co.  Ent  Coke's  Entries 

Co.  Inst. . .        . .        . .    Coke's  Institutes 

Co.  Litt.  . .       . .       . .    Coke  on  Littleton  (1  Inst.) 

Co.  Rep  Coke's  Reports,  13  parts,  1572—1616 

Coll  Collyer's  Reports,  Chancery  2  vols.,  1844 — 1846 

Coll.  Jurid.       . .        . .    Collectanea  Juridica,  2  vols. 

Colles     ..        ..        ..    Colles'  Cases  in  Parliament,  1  vol.,  1697 — 1713 

Colt.       ..        ..  Coltman's  Registration  Cases,  1  vol.,  1879 — 1885 

Com.       . .        . .        . .    Comyns'  Reports,  King's  Bench,  Common  Pleas,  and 

Exchequer,  fol.,  2  vols.,  1695—1740 
Com.  Cas.         . .        . .    Commercial  Cases,  1895 — (current) 

Com.  Dig.         . .        . .    Comyns'  Digest 

Comb.     . .        . .        . .    Comberbach's  Reports,  King's  Bench,  fol.,  1  vol., 

1685—1698 

Con.  &  Law.     . .        . .    Connor  and  Lawson's  Reports,  Chancery  (Ireland), 

2  vols.,  1841—1843 

Cooke  &  Al.      . .        . .    Cooke  and  Alcock's  Reports,  King's  Bench  (Ireland), 

1  vol.,  1833—1834 

Cooke,  Pr.  Cas.  ..    Cooke's  Practice  Reports,  Common  Pleas,  1  vol., 

1706—1747 

Cooke,  Pr.  Reg. . .       . .    Cooke's  Practical  Register  of  the  Common  Pleas, 

1  vol.,  1702—1742 

Coop.  G  G.  Cooper's  Reports,  Chancery,  1  vol.,  1792 — 1815 

Coop.  Pr.  Cas.  . .        . .    CP.  Cooper's  Reports,  Chancery  Practice,  1  vol., 

1837—  1838 

Coop.  temp.  Brough.   . .    CP.  Cooper's  Cases  temp.  Brougham,  Chancery, 

1  vol.,  1833—1834 

Coop.  temp.  Cott.         . .    CP.  Cooper's  Cases  temp.  Cottenham,  Chancery, 

2  vols.,  1846 — 1848  (and  miscellaneous  earlier  cases) 
Corb.  &  D.       . .        . ,    Corbett  and  Daniell's  Election  Cases,  1  vol.,  1819 
Couper    ..        ..        ..    Couper's  Justiciary  Reports  (Scotland),  5  vols.,  1868 

—1885 

Cowp.    . .       . .       . .    Cowper's  Reports,  King's  Bench,  2  vols.,  1774 — 

1778 

Cox,  C  C        .  .       ..    E.  W.  Cox's  Criminal  Law  Cases,  1843 — (current) 
Cox  &  Atk.       . .        . .    Cox  and  Atkinson's  Registration  Appeal  Cases,  1  vol., 

1843—1846 

Cox,  Eq.  Cas  S.  C.  Cox's  Equity  Cases,  2  vols.,  1745—1797 

Cox,  M.  &  H  Cox,  Macrae,  and  Hertslet's  County  Courts  Cases  and 

Appeals,  Yol.  I.,  1846—1852 
Cr.  &  J.  ..        ..        ..    Crompton  and  Jervis's  Reports,  Exchequer,  2  vols., 

1830—1832 

Cr.  &  M, . .        . .        . .    Crompton  and  Meeson's  Reports,  Exchequer,  2  vols., 

1832—1834 

Cr.  M.  &  R  Crompton,  Meeson,  and  Roscoe's  Reports,  Exchequer, 

2  vols.,  1834—1835 

Cr.  &  Ph.         . .        . .    Craig  and  Phillips'  Reports,  Chancery,  1  vol.,  1840 — 

1841 

Cr.  App.  Rep  Cohen's  Criminal  Appeal  Reports,  1909  (current) 

Craw.  &  D.       ..        ..    Crawford  and  Dix's  Circuit  Cases  (Ireland),  3  vols., 

1838—  1846 
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Craw.  &  D.  Abr.  C. 

Cress.  Insolv.  Cas, 
Cripps'  Church  Cas. 
Cro.  Car. 


Cro.  Eliz. 

Cro.  Jac. 

Cni.  Dig. 
Cunn. 

Curt. 

Dalr. 

Dan. 

Dan.  &  LI. 

Dav.  &  Mer. 

Dav.  Pat.  Cas. 
Dav.  Ir.  . . 

Day 

Dea.  &  Sw. 
Deac. 

Deac.  &  Ch. 

Dears.  &  B. 

Dears.  C.  C. 
Deas  &  And. 

De  G.     . . 
De  G.  F.  &  J. 

De  G.  &  J. 

De  G.  J.  &  Sm. 

De  G.  M.  &  G. 

De  G.  &  Sm. 

Delane    . . 

Den. 
Dick. 

Dig. 
Dirl. 

Dods.      . . 
Donnelly 
Doug.  El.  Cas. 
Doug.  (k.  b.) 
Dow 

Dow  &  CI. 
Dow.  &  L. 


Crawford  and  Dix's  Abridged  Cases  (Ireland),  1  vol. 

1837—1838 

Cresswell's  Insolvency  Cases,  1  vol.,  1827 — 1829 
Cripps'  Church  and  Clergy  Cases,  2  parts,  1847 — 1850 
Croke's  Reports  temp.  Charles  I.,  King's  Bench  and 

Common  Pleas,  1  vol.,  1625— 1641 
Croke's  Reports  temp.  Elizabeth,  King's  Bench  and 

Common  Pleas,  1  vol.,  1582—1603 
Croke's  Reports  temp.  James  I.,  King's  Bench  and 

Common  Pleas,  1  vol.,  1603—1625 
Cruise's  Digest  of  the  Law  of  Real  Property,  7  vols. 
Cunningham's  Reports,  King's  Bench,  fol.,  1  vol., 

1734—1735 

Curteis'  Ecclesiastical  Reports,  3  vols.,  1834 — 1844 

Daliymple's  Decisions,  Court  of  Session  (Scotland), 

fol.,  1  vol.,  1698—1720 
Daniell's  Reports,  Exchequer  in  Equity,  1  vol.,  1817 

—1823 

Danson  and  Lloyd's  Mercantile  Cases,  1  vol.,  1828 — 
1829 

Davison  and   Meri vale's  Reports,  Queen's  Bench, 

1  vol.,  1843—1844 
Davies'  Patent  Cases,  1  vol.,  1785 — 1816 
Davys'  (or  Davies'  or  Davy's)  Reports  (Ireland), 

1  vol.,  1604—1611 
Day's  Election  Cases,  1  vol.,  1892—1893 
Deane  and  Swabey's  Ecclesiastical  Reports,  1  vol., 

1855—  1857 

Deacon's  Reports,  Bankruptcy,  4  vols.,  1834 — 1840 
Deacon  and  Chitty's  Reports,  Bankruptcy,  4  vols., 
1832—1835 

Dearsly  and  Bell's  Crown  Cases  Reserved,  1  vol., 

1856—  1858 

Dearsly's  Crown  Cases  Reserved,  1  vol.,  1852 — 1856 
Deas  and  Anderson's  Decisions  (Scotland),  5  vols., 
1829—1832 

De  Gex's  Reports,  Bankruptcy,  1  vol.,  1844—1848 
De  Gex,  Eisher,  and  Jones's  Reports,  Chancery, 

4  vols.,  1859—1862 
De  Gex  and  Jones's  Reports,  Chancery,  4  vols.,  1857 

—1859 

De  Gex,  Jones,  and  Smith's  Reports,  Chancery, 
4  vols.,  1862—1865 

De  Gex,  Macnaghten,  and  Gordon's  Reports,  Chan- 
cery, 8  vols.,  1851—1857 

De  Gex  and  Smale's  Reports,  Chancery,  5  vols.,  1846 
—1852 

Delano's  Decisions,  Revision  Courts,  1  vol.,  1832 — 
1835 

Denison's  Crown  Cases  Reserved,  2  vols.,  1844 — 1852 
Dickens'  Reports,  Chancery,  2  vols.,  1559 — 1798 
Justinian's  Digest  or  Pandects 

Dirleton's  Decisions,  Court  of  Session  (Scotland), 

fol.,  1  vol.,  1665—1677 
Dodson's  Reports,  Admiralty,  2  vols.,  1811 — 1822 
Donnelly's  Reports,  Chancery,  1  vol.,  1836—1837 
Douglas'  Election  Cases,  4  vols.,  1774 — 1776 
Douglas'  Reports,  King's  Bench,  4  vols.,  1778 — 1785 
Dow's  Reports,  House  of  Lords,  6  vols.,  1812—1818 
Dow  and  Clark's  Reports,  House  of  Lords,  2  vols., 

1827—1832 

Dowling  and  Lowndes'  Practice  Reports,  7  vols., 
1843—1849 
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Dow.  &  Ry.  (k.  b.)      . .    Dowling  and  Ry land's  Keports,  King's  Bench,  9  vols., 

1822—1827 

Dow.  &  By.  (m.  c.)      . .    Dowling  and  Eyland's  Magistrates'  Cases,  4  vols., 

1822—1827 

Dow.  &  Ry.  (n.  p.)      . .    Dowling  and  Ry  land's  Reports,  Nisi  Prius,  1  part, 

1822—1823 

Dowl.      ,.        ..        ..    Do wling's  Practice  Reports,  9  vols.,  1830 — 1841 
Dowl.  (n.  s.)     . .        . .    Dowling's  Practice  Reports,  New  Series,  2  vols., 

1841—1843 

Dr.  &Wal.       ..        ..    Drury  and  Walsh's  Reports,  Chanceiy  (Ireland), 

2  vols.,  1837—1841 

Dr.  &  "War.       . .        . .    Drury  and  Warren's  Reports,  Chancery  (Ireland), 

4  vols.,  1841—1843 
Drew.       .        ..        ..    Dre wry 's  Reports,  Chancery,  4  vols.,  1852 — 1859 

Drew.  &  Sm.     . .        . .    Drewry  and  Smale's  Reports,  Chancery,  2  vols.,  1859 

—1865 

Drinkwater       . .        . .    Drinkwater's  Reports,  Common  Pleas,  1  vol.,  1839 
DiUTj  temp.  Nap.        .  .    Drury's  Reports  temp.  Napier,,  Chancery  (Ireland), 

1  vol.,  1858—1859 

Drury  temp.  Sug.        . .    Drury's  Reports  temp.  Sugden,  Chancery  (Ireland), 

1  vol.,  1841—1844 
Dugd.  Orig.      . .        . .    Dugdale's  Origines  Juridiciales 
Dunl.  (Ct.  of  Sess.)      . .    Dunlop,  Court  of  Session  Cases  (Scotland),  2nd  series, 

24  vols.,  1838—1862 
Dunning..  ..    Dunning's  Reports,  King's  Bench,  1  vol.,  1753 — 

1754 

Durie      ..        ..        ..    Durie's  Decisions,  Court  of  Session  (Scotland),  fol., 

1  vol.,  1621—1642 

Dyer      ..        ..        ..    Dyer's  Reports,  King's  Bench,  3  vols.,  1513 — 1581 

E.  &  B.   . .        . .        . .    Ellis   and  Blackburn's   Reports,   Queen's  Bench, 

8  vols.,  1852—1858 

E.  &  E.   . .        . .        . ,    Ellis  and  Ellis's  Reports,  Queen's  Bench,  3  vols., 

1858—1861 

E.  B.  &  E.        . .        . .    Ellis,  Blackburn,  and  Ellis's  Reports,  Queen's  Bench, 

1  vol.,  1858—1860 

'  Eag.  &  Y  Eagle  and  Younge's  Tithe  Cases,  4  vols.,  1223—1825 

East   East's  Reports,  King's  Bench,  16  vols.,  1800—1812 

East,  P.  C.        . .        . .    East's  Pleas  of  the  Crown 

Ecc.  &  Ad,        . .        . .    Spinks'  Ecclesiastical  and  Admiralty  Reports,  2  vols., 

1853—1855 

Eden      ..      ...        ..    Eden's  Reports,  Chancery,  2  vols.,  1757 — 1766 

Edgar     ..        ..        ..    Edgar's  Decisions,  Court  of  Session  (Scotland),  fol., 

1724—1725 

Edw  Edwards'  Reports,  Admiralty,  1  vol.,  1808—1812 

Elchies   . .        . .        . .    Elchies'   Decisions,   Court  of    Session  (Scotland), 

2  vols.,  1733—1754 

Eng.  Pr.  Cas  Roscoe's  English  Prize  Cases,  2  vols.,  1745 — 1858 

Eq.  Cas.  Abr.    . .        . .    Abridgment  of  Cases  in  Equity,  fol.,  2  vols.,  1667 — 

1744 

Eq.  Rep.  ..        ..    Equity  Reports,  3  vols.,  1853 — 1855 

Esp.       ..        ..        ..    Espinasse's  Reports,  Nisi  Prius,  6  vols.,  1793 — 1810 

Exch  Exchequer  Reports  (Welsby,  Hurlstone,  and  Gor- 
don), 11  vols.,  1847—1856 
Sx.  D.    ..        ..        ..    Law  Reports,  Exchequer  Division,  5  vols.,  1875 — 

1880 


F.  &  F  

F.  (Ct.  of  Sess.) 

Fac.  Coll.  (with  date)  . . 


Foster  a,nd  Finlason's  Reports,  Nisi  Prius,  4  vols., 
1856—1867 

Eraser,  Court  of  Session  Cases  (Scotland),  5th  series, 
1898—1906 

Faculty  of  Advocates,  Collection  of  Decisions,  Court 
of  Session  (Scotland),  fol.,  1st  and  2nd  series, 
21  vols.  1752—1825 
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Fac  Coll.  (n.  s 
date) 

Falc. 

Falc.  &  Fitz. 
Ferg. 

Fitz-G.  .. 

Fitz.  Nat.  Brev. 
Fi.  &  K. 

Fonbl.    . . 

For. 
Forb. 

Fort.  De  Laud. 
Fortes.  Rep. 
Fost. 

Fount.    . . 

Fox  &  S.  Ir. 

Fox  &  S.  Eeg. 

Freem.  (cn.) 
Fieem.  (k.  b.) 

Gal.  &  Dav. 
Gale 

Gib.  Cod. 

Gi£e. 

Gilb. 

Gilb.  C.  P. 
Gilb.  (CH.) 
Gilm.  &  F. 

Gl.  &  J.  . . 
Glanv. 

Glanv.  El.  Cas. 
Glascock . . 
Godb.     . , 

Gouldsb. . . 

Gow 

Gwill.     . . 

H.  &  C.  . . 
H.  &  N.  . . 


(with  Faculty  of  Advocates,  Collection  of  Decisions,  Court 
of  Session  (Scotland),  New  Series,  16  vols.,  1825 — 
1841 

Falconer's  Decisions,  Court  of  Session  (Scotland), 

2  vols.,  fol.,  1744—1751 
Falconer  and  Fitzherbert's  Election  Cases,  1  vol.,  1835 
—1838 

Ferguson's  Consistorial  Decisions  (Scotland),  1  vol., 
1811—1817 

Fitz-Gibbons'  Eeports,  King's  Bench,  fol.,  1  vol., 

1728—1731 
Fitzherbert's  Natura  Brevium 

Flanagan  and  Kelly's  Eeports,  EoUs  Court  (Ireland), 

1  vol.,  1840—1842 
Fonblanque's  Eeports,  Bankruptcy,  2  parts,  1849 — 
1852 

Forrest's  Eeports,  Exchequer,  1  vol.,  1800 — 1801 
Forbes'  Decisions,  Court  of  Session  (Scotland),  fol., 

1  vol.,  1705—1713 
Fortescue,  De  Laudibus  Legum.  Anglioe 
Fortescue's  Eeports,  fol.,  1  vol.,  1692—1736 
Foster's  Crown  Cases,  1  vol.,  1743—1760 
Fountainhall's  Decisions,  Court  of  Session  (Scotland), 

fol.,  2  vols.,  1678—1712 
M.  C.  Fox  and  T.  B.  C.  Smith's  Eeports,  King's 

Bench  (Ireland),  2  vols.,  1822—1825 
J.  S.  Fox  and  C.  L.  Smith's  Eegistration  Cases, 

1  vol.,  .1886—1895 
Freeman's  Eeports,  Chancery,  1  vol.,  1660 — 1706 
Freeman's  Eeports,  King's  Bench  and  Common 
Pleas,  1  vol.,  1670—1704 

Gale  and  Davison's  Eeports,  Queen's  Bench,  3  vols., 
1841—1843 

Gale's  Eeports,  Exchequer,  2  vols.,  1835 — 1836 
Gibson's  Codex  Juris  Ecclesiastici  Anglican! 
Giffard's  Eeports,  Chancery,  5  vols.,  1857 — 1865 
Gilbert's  Cases  in  Law  and  Equity,  1  vol.,  1713 — 
1714 

Gilbert's   History  and  Practice  of  the  Court  of 

Common  Pleas 
Gilbert's  Eeports,  Chancery  and  Exchequer,  fol., 

1  vol.,  1706—1726 
Gilmour  and  Falconer's  Decisions,  Court  of  Session 
(Scotland),  2  parts.  Parti.  (Gilmour)  16&1— 1666, 
Part  II.  (Falconer)  1681—1686 
Glyn  and  Jameson's  Eeports,  Bankruptcy,  2  vols., 
1819—1828 

Glanville,  De  Legibus   et  Consuetudinibus  Eegni 
Anglise 

Glanville's  Election  Cases,  1  vol.,  1623—1624 
Glascock's  Eeports  (Ireland),  1  vol.,  1831—1832 
Godbolt's  Eeports,  King's  Bench,  Common  Pleas, 

and  Exchequer,  1  vol.,  1574 — 1637 
GouldsborougVs  Eeports,  Queen's  Bench  and  King's 

Bench,  1  vol.,  1586—1601 
Gow's  Eeports,  Nisi  Prius,  1  vol.,  1818 — 1820 
Gwillim's  Tithe  Cases,  4  vols.,  1224—1824 


Hurlstone  and  Coltman's  Eeports,  Exchequer,  4  vols., 
1862—1866 

Hurlstone  and  Norman's  Eeports,  Exchequer,  7  vols. 
•  1856—1862 
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H.  &  Tw.         . .       . .    Hall  and  Twells'  Eeports,  Chancery,*  2  vols.,  1848— 

1850 

H.  &  W.  . .        . .    Hurlstone   and  Walmsley's   Eeports,  Exchequer, 

1  vol.,  1840—1841 

H.  L.  Cas.        . .        . .    Clark's  Eeports,  House  of  Lords,  11  vols.,  1847 — 1866 

Hag.  Adm  Haggard's  Eeports,  Admiralty,  3  vols.,  1822 — 1838 

Hag.  Con.         ..  Haggard's  Consistorial  Eeports,  2  vols.,  1789 — 1821 

Hag.  Ecc.  . .  . .  Haggard's  Ecclesiastical  Eeports,  4  vols.,  1827 — 1833 
HaHes  Hailes's  Decisions,   Court  of    Session  (Scotland), 

2  vols.,  1766—1791 
Hale,  C.  L.       . .        . .    Hale's  Common  Law 

Hale,  P.  C.       . .        . .    Hale's  Pleas  of  the  Crown,  2  vols. 
Har.  &  Euth.    . .        . .    Harrison  and  Eutherfurd's  Eeports,  Common  Pleas, 

1  vol.,  1865—1866 

Har.  &  W.        . .        . .    Harrison  and  Wollaston's  Eeports,  Ejng's  Bench 

and  Bail  Court,  2  vols.,  1835—1836 
Hare.      . .       . .       . .    Harcarse's  Decisions,  Court  of  Session  (Scotland), 

fol.,  1  vol.,  1681—1691 
Hard.     ..        ..        ..    Hardres'  Eeports,  Exchequer,  fol.,1  vol.,  1655 — 1669 

Hare      ..        ..        ..    Hare's  Eeports,  Chancery,  11  vols.,  1841 — 1853 

Hawk.  P.  C.      . .        . .    Hawkins's  Pleas  of  the  Crown,  2  vols. 

Hayes     . .        . .        . .    Hayes's  Eeports,  Exchequer  (Ireland),  1  vol.,  1830 — 

1832 

Hayes  &  Jo.  ..    Hayes  and  Jones's  Eeports,  Exchequer  (Ireland), 

1  vol.,  1832—1834 

Hem.  &  M.       . .        . .    Hemming  and  Miller's  Eeports,  Chancery,  2  vols., 

1862—  1865 

Het.       ,,       .,        ..    Hetley's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1627 — 

1631 

Hob.       ..       ..        ..    Hobart's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1613 

—1625 

Hodg.     ..       ..       ..    Hodges'  Eeports,  Common  Pleas,  3  vols.,  1835 — 

1837 

Hog.       ..       ..       ..    Hogan's  Eeports,  EoUs  Court  (Ireland),  2  vols.,  1816 

—1834 

Holt  (adm.)      . .       . .    W.  Holt's  Eule  of  the  Eoad  Cases,  Admiralty,  1  vol., 

1863—  1867 

Holt  (eq.)         . .        . .    W.  Holt's  Equity  Eeports,  1  vol.,  1845 
Holt  (k.  B.)       . .        . .    Sir  John  Holt's  Eeports,  King's  Bench,  fol.,  1  vol., 

1688—1710 

Holt  (N.  p.)       . .        . .    P.  Holt's  Eeports,  Nisi  Prius,  1  vol.,  1815—1817 
Home,  Ct.  of  Sess.      ..    Home's   Decisions,  Court  of    Session  (Scotland), 

fol.,  1  vol.,  1735—1744 
Hop.  &  Colt.     .,        ..    Hop  wood  and  Coltman's  Eegistration  Cases,  2  vols., 

1868—1878 

Hop.  &  Ph.       .,       ..    Hopwood  and  Philbrick's  Eegistration  Cases,  1  vol., 

1863—1867 

Horn  &  H.       .,  Horn  and  Hurlstone's  Eeports,  Exchequer,  2  vols., 

1838—1839 

Hov.  Suppl.      , .       . .    Hovenden's  Supplement  to  Yesey  Jun.'s  Eeports, 

Chancery,  2  vols.,  1753—1817 
Hud.  &  B.        . .       , .    Hudson  and  Brooke's  Eeports,  King's  Bench  and 

Exchequer  (Ireland),  2  vols.,  1827—1831 
Hume     . .       . .       . .    Hume's  Decisions,   Com-t  of    Session  (Scotland), 

1  vol.,  1781—1822 

Hut.       . .       . .       . .    Hutton's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1617 — 

^  1638 

Hy.  Bl,  ..        ..        .*    Henry  Blackstone's  Eeports,  Common  Pleas,  2  vols., 

1788—1796 

I.  C.  L.  E.        . .       . .    Irish  Common  Law  Eeports,  17  vols.,  1849—1866 
1.  Ch.  E.  . .        . .    Irish  Chancery  Eeports,  17  vols.,  1850—1867 

1.  Eq.  E.          . .        . .    Irish  Equity  Eeports,  13  vols.,  1838—1851 
I.  L.  E  Irish  Law  Eeports,  13  vols.,  1838—1851 
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I,  L.T*  . .        . .    Ii'isli  Law  Times,  1867 — (current) 

I.  R*.  (preceded  by  date)    Irish  Eeports,  since  1893  {e.g.  [1894]  1  I.  E.) 

1.  B.  0.  L.        . .        • .    Irish  Eeports,  Common  Law,  11  vols.,  1866 — 1877 

l!  e!  Eq.  . .        . .    Irish  Eeports,  Equity,  11  vols.,  1866 — 1877 

Ir.  Giro.  Cas  Irish  Circuit  Cases,  1  vol.,  1841 — 1843 

Ir.  Jur  Irish  Jui-ist,  18  vols.,  1849—1866 

It  L.  Eec.  1st  ser.      . .    Law  Eecorder  (Ireland)  1st  series,  4  vols.,  1827— 

1831 

Ir.  L.  Eec.  (n.  s.)       . .    Law  Eecorder  (Ireland)  New  Series,  6  vols.,  1833— 

1838 

Irv.        . .       . .       . .    Irvine's  Justiciary  Eeports  (Scotland),  5  vols.,  1852 — 

1867 

J.  Bridg.  ..       ..Sir  John  Bridgman's  Eeports,  Common  Pleas,  foL, 

1  vol.,  1613—1621 
J.  P.       . .        . .        . .    Justice  of  the  Peace,  1837 — (current) 

J.  Shaw,  Just.  . .        . .    J.  Shaw's  Justiciary  Eeports  (Scotland),  1  vol.,  1848 

—1852 

Jac.        ..        ..        ..    Jacob's  Eeports,  Chancery,  1  vol.,  1821 — 1823 

Jac.  &  W.         . .        . .    Jacob  and  Walker's  Eeports,  Chancery,  2  vols.,  1819 

—1821 

Jebb,  CO  Jebb's  Crown  Cases  Eeserved  (Ireland),  1  vol.,  1822 

—1840 

Jebb  &  B.         ..       ..    Jebb  and  Bourke's  Eeports,  Queen's  Bench  (Ireland), 

1  vol.,  1841—1842 

Jebb  &  S.         ..       ..    Jebb  and  Symes'  Eeports,  Queen's  •Bench  (Ireland), 

2  vols.,  1838—1841 

Jenk  Jenkins'  Eeports,  1  vol.,  1220—1623 

Jo.  &  Car.        . .        . .    Jones  and  Carey's  Eeports,  Exchequer  (Ireland), 

1  vol.,  1S38— 1839 

Jo.  &  Lat.        . .        . .    Jones  and  La  Touche's  Eeports,  Chancery  (Ireland), 

3  vols.,  1844—1846 

Jo.  Ex.  Ir.        . .       . .    T.  Jones'  Eeports,  Exchequer  (Ireland),  2  vols.,  1834 

—1838 

John.      ..        ..        ..    Johnson's  Eeports,  Chancery,  1  vol.,  1858 — 1860 

John.  &  II.       . .        . .    Johnson  and  Hemming's  Eeports,  Chancery,  2  vols., 

1860—1862 

Jur.        ..        ..        ..    Jurist  Eeports,  18  vols.,  1837 — 1854 

Jul-,  (n.  s.)       . .        . .    Jurist  Eeports,  New  Series,  12  vols.,  1855 — 1867 

Just.  Inst.        . .        . .    J ustinian's  Institutes 

K.  &  G.  . .        . .        . .    Keane  and  Grant's  Eegistration  Cases,  1  vol.,  1854 — 

1862 

K.  &  J.   . .        . .        . .    Kay  and  Johnson's  Eeports,  Chancery,  4  vols., 

1853—1858 

K.  B.  (preceded  by  date)    Law  Eeports,  King's  Bench  Division,  since  1900 

{e.g.,  [1901]  2  K.  B.) 
Kames,  Diet.  Dec.       . .    Karnes,  Dictionary  of  Decisions,  Court  of  Session 

(Scotland),  foL,  2  vols.,  1540—1741 
Kames,  Eem.  Dec.      . .    Kames,  Eemarkable  Decisions,  Court  of  Session 

(Scotland),  2  vols.,  1716—1752 
Kames,  Sel.  Dec.        . .    Kames,  Select  Decisions,  Court  of  Session  (Scotland), 

1  vol.,  1752—1768 

Kav   Kay's  Eeports,  Chancery,  1  vol.,  1853 — 1854 

Keb  Keble's  Eeports,  fol.,  3  vols.,  1661—1677 

Keen   Keen's  Eeports,  EoUs  Court,  2  vols.,  1836—1838 

Keil  Keilwey's  Eeports,  King's  Bench,  fol.,  1  vol.,  1327— 

1578 

K!el.   Sir  John  Kelyng's  Eeports,  Crown  Cases,  fol.,  1  vol., 

1662—1707 

Kel.  W  W.  Kelynge's  Eeports,  fol.,  1  vol.,  Chancery,  1730— 

1732;  King's  Bench,  fol.,  1731—1734 

Keny,     ,.  Kenyon's  Notes  of  Cases,  King's  Bench,  2  vols., 

1753—1759 
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Keny.  (CH.)      . .        . .    Chancery  Cases  in  Vol.  II.  of  Kenyon's  Notes  of 

Cases,  1753 — 1754 

Kilkerran         ..        ..    Kilkerran's  Decisions,  Court  of  Session  (Scotland), 

foL,  1  vol.,  1738—1752 
Knapp    ..        ..        ..    Knapp's  Eeports,  Privy  Council.  3  vols.,  1829 — 1836 

Kn.  &  Omb.      ..        ..    Knanp  and  Ombler's  Election  Cases,  1  vol.,  1834 — 

1835 


L.  A  

L.  &  G.  temp.  Plunk. 

L.  &  O.  temp.  Sugd. 

L.  &  Welsh. 


L.  G.  E.  . . 
L.  J. 

L.  J.  (ADM.) 

L.  J.  (bcy.) 

L.  J.  (CH.) 

L.  J.  (c.  p.) 
L.  J.  (eccl.) 
L.  J.  (ex.) 
L.  J.  (ex.  eq. 
L.  J.  (k.  b.  or  Q, 


L.  J.  (m.  c.) 
L.  J.  N.  C. 


L.  J.  (o.  s.) 
L.  J.  (p.).. 

L.  J.  (p.  &  m.) 

L.  J.  (p.  c.) 

L.  J.  (p.  M.  &  A 

L.  M.  &  P. 
L.  E. 

L.  E.  A.  &  E. 

L.  E.  C.  C.  E. 

L.  E.  C.  P. 
L.  E.  Eq. 
L.  E.  Exch. 
L.  E.  H.  L. 


B.) 


L.  E.  Ind.  App. 

L.  E.  Ind.  App.  Supp. 
Vol. 

L.  E.  Ir  

L.  E.  P.  C. 
L.  E.  P.  &  D.    . . 

L.  E.  Q.  B. 
L.  E.  Sc.  &  Div. 

L.  T  

L.  T.  Jo. 
L.  T.  (o.  g.) 


Lord  Advocate 

Lloyd  and  Goold's  Eeports  temp.  Plunkett,  Chancery 

(Ireland),  1  vol.,  1834—1839 
Lloyd  and  Goold's  Eeports  temp.  Sugden,  Chancery 

(Ireland),  1  vol.,  1835 
Lloyd  and  Welsby's  Commercial  and  Mercantile 

Cases,  1  vol.,  1829—1830 
Local  Government  Eeports,  1902 — (current) 
Law  Journal,  1866 — (current) 
Law  Journal,  Admiralty,  1865 — 1875 
Law  Journal,  Bankruptcy,  1832 — 1880 
Law  Journal,  Chancery,  1822 — (current) 
Law  Journal,  Common  Pleas,  1822 — 1875 
Law  Journal,  Ecclesiastical  Cases,  1866 — 1875 
Law  Journal,  Exchequer,  1830 — 1875 
Law  Journal,  Exchequer  in  Equity,  1835 — 1841 
Law  Journal,  King's  Bench  or  Queen's  Bench, 

1822— (current). 
Law  Journal,  Magistrates'  Cases,  1826 — 1896 
Law  Journal,  Notes  of  Cases,  1866—1892  (from  1893, 

see  Law  Journal). 
Law  Journal,  Old  Series,  10  vols.,  1823—1831 
Law  Journal,  Probate,  Divorce  and  Admiralty,  1875 

— (current) 

Law  Journal,  Probate  and  Matrimonial  Cases,  1858 — 

1859,  1866—1875 
Law  Journal,  Privy  Council,  1865 — (current) 
Law  J ournal,  Probate,  Matrimonial  and  Admiralty, 

1860—1865 

Lowndes,  Maxwell,   and   Pollock's  Eeports,  Bail 

Court  and  Practice,  2  vols.,  1850 — 1851 
Law  Eeports 

Law  Eeports,  Admiralty  and  Ecclesiastical  Cases, 

4  vols.,  1865—1875 
Law  Eeports,  Crown  Cases  Eeserved,  2  vols.,  1865 — 

1875 

Law  Eeports,  Common  Pleas,  10  vols.,  1865 — 1875 
Law  Eeports,  Equity  Cases,  20  vols.,  1865 — 1875 
Law  Eeports,  Exchequer,  10  vols.,  1865 — 1875 
Law  Eeports,  English  and  Irish  Appeals  and  Peerage 

Claims,  House  of  Lords,  7  vols.,  1866 — 1875 
Law  Eeports,  Indian  Appeals,  Privy  Council,  1873 — 

(current) 

Law    Eeports,    Indian    Appeals,   Privy  Council, 

Supplementary  Yolume,  1872—1873 
Law  Eeports  (Ireland),  Chancery  and  Common  Law, 

32  vols.,  1877—1893 
Law  Eeports,  Privy  Council,  6  vols.,  1865 — 1875 
Law  Eeports,  Probate  and  Divorce,  .3  vols.,  1865 — 

1875 

Law  Eeports,  Queen's  Bench,  10  vols.,  1865 — 1875 
Law  Eeports,  Scotch  and  Divorce  Appeals,  House 

of  Lords,  2  vols.,  1866—1875 
Law  Times  Eeports,  1859 — (current) 
Law  Times  Newspaper,  1843 — (current) 
Law  Times  Eeports,  Old  Series,' 34  vols.,  1643—1860 
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Lane   Lane's  Eeports,  Exchequer,  fol.,  1  vol.,  1605—1611 

Lat  Latch's  Eeports,  King's  Bench,  fol.,  1  vol.,  1625— 1 628 

Laws.  Reg.  Oae.  . .    Lawson's  Eegistration  Cases,  1885 — (current) 

Ld.  Eaym.        . .       . .    Lord  Eaymond's  Eeports,  King's  Bench  and  Common 

Pleas,  3  vols.,  1691—1732 
Leach     . .       . .        . .    Leach's  Crown  Oases,  2  vols.,  1730 — 1814 

Lee        ..       ..        ..    Sir  G-.  Lee's  EcclesiasticalJudgments,  2  vols.,  1752 — 

1758 

Lee  temp.  Hard.  . .    T.  Lee's  Cases  temp.  Hardwicke,  King's  Bench,  1  vol., 

1733—1738 

Le.  &  Ca.         . .       . .    Leigh  and  Cave's  Crown  Cases  Reserved,  1  vol.,  1861 

—1865 

Leon.      . .        . .        . .    Leonard's  Eeports,  King's  Bench,  Common  Pleas 

and  Exchequer,  fol.,  4  parts,  1552 — 1615 

Lev.       . .        . .        . .    Levinz's  Eeports,  King's  Bench  and  Common  Pleas, 

fol.,  3  vols.,  1660—1696 

Lew.  0.  C.        . .        . .    Le  win's  Crown   Cases  on  the  Northern  Circuit, 

2  vols.,  1822—1838 

Ley   Ley's  Eeports,  King's  Bench,  fol.,  1  vol.,  1608—1629 

Lib.  Ass.  . .        . .    Liber  Assisarum,  Year  Books,  1 — 51  Edw.  TLl. 

Lilly  ..  Lilly's  Eeports  and  Pleadings  of  Cases  in  Assize,  fol., 

1  vol. 

Litt.       . .        . .        . .    Littleton's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1627 

—1631 

Lofft       . ,        . ,        . .    Lofft's  Eeports,  King's  Bench,  fol.,  1  vol.,  1772 — 1774 
Long.  &  T.        . .        . .    Longfield  and  Townsend's  Eeports,  Exchequer  (Ire- 
land), 1  vol.,  1841—1842 
Lud.  E.  C.        . .        . .    Luders'  Election  Cases,  3  vols.,  1784 — 1787 

Lumley,  P.  L.  0.        ..    Lumley's  Poor  Law  Cases,  2  vols.,  1834 — 1842 
Lush.      . .        . .        . .    Lushington's  Eeports,  Admiralty,  1  vol.,  1859 — 1862 

Lut.        . .        . .        . .    Sir  E.  Lutwyche's  Entries  and  Eeports,  Common 

Pleas,  2  vols.,  1682—1704 
Lut.  Eeg.  Cas.  . .        . .    A.  J.  Lutwyche's  Eegistration  Cases,  2  vols.,  1843 — 

1853 

Lynd.     . .        . .        . .    Lyndwood,  Provinciale,  fol.,  1  vol. 

M.  &  S.  . .       ..       ..    Maule  and  Selwyn's  Eeports,  King's  Bench,  6  vols., 

1813—1817 

M.  &  W.  .        ..        ..    Meeson  and  Welsby's  Eeports,  Exchequer,  16  vols., 

1836—1847 

Mac.  &  G.         . .        . .    Macnaghteu  and  Gordon's  Eeports,  Chancery,  3  vols., 

1849—1852 

Mac.  &  H.        ..       ..    Macrae  and  Hertslet's  Insolvency  Cases,   1  vol., 

1847—1852 

M'Cle  M'Cleland's  Eeports,  Exchequer,  1  vol.,  1824 

M'Cle.  &  Yo.    . .       . .    M'Cleland  and  Younge's  Eeports,  Exchequer,  1  vol., 

1824—1825 

Macfarlane       . .        . .    Macfarlane's  Jury  Trials,  Court  of  Session  (Scotland^ 

■  3  parts,  1838—1839 
Macl.  &  Eob.    . .        . .    Maclean  and  Eobinson's  Scotch  Appeals  (House  of 

Lords),  1  vol.,  1839 

Macph.  (Ct.  of  Sess.)   . .    Macpherson,  Court  of  Session  (Scotland),  3rd  series, 

11  vols.,  1862—1873 

Macq.      . .        . .        . .    Macqueen's  Scotch  Appeals,  House  of  Lords,  4  vols., 

1849—1865 

Macr  Macrory's  Patent  Cases,  2  parts,  1847—1856 

Madd  Maddock's  Eeports,  Chancery,  6  vols.,  1815—1821 

Madd.  &  G.       ..        ..    Maddock  and  Geldart's  Eeports,  Chancery,  1  vol., 

1819—1822  (Vol.  VI.  of  Madd.) 
Madox    . .        . .       . .    Madox's  Formulare  Anglicanum 

Madox,  Exch  Madox's  History  and  Antiquities  of  the  Exchequer, 

2  vols. 

Man.  &  G.        . .       . .    Manning  and  Granger's  Eeports,  Common  Pleas, 

7  vols.,  1840—1845 

H.L. — XIII.  h 
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Man.  &  Ey.  (k.  b, 

Man.  &  Ey.  (m.  o 

Mans. 

Mar.  L.  C. 

March 

Marr. 
Marsh.    . . 

Mayn, 

Meg. 
Mer. 
Milw. 

Mod.  Eep. 
Mol. 

Mont. 
Mont.  &  A. 

Mont.  &  B. 

Mont.  &  Ch. 

Mont.  D.  &  De  G, 

Mont.  &  M. 

Moo.  P.  0.  0 
Moo,  P.  C.  C.  (N 

Moo.  Ind.  App. 

Moo.  &  P. 

Moo.  &  S. 

Mood.  &  M. 

Mood.  &  E. 

Mood.  0.  0. 
Moore  (k.  b.) 

Moore  (o.  p.) 

Mor.  Diet, 

Morr. 
Mos. 

Murp.  &  H. 
Murr, 
My.  &  Or. 
My.  &  K. 


s.) 


Manning   and  Eyland's  Eeports,   King's  Bench, 

0  vols.,  1827—1830 

Manning  and  Eyland's  Magistrates'  Cases.  3  vols.. 
1827—1830 

Manson's  Bankruptcy  and  Company  Cases,  1893— 
(current) 

Maritime  Law  Eeports  (Crockford),  3  vols.,  1860 — 
1871 

March's  Eeports,  King's  Bench  and  Common  Pleas, 

1  vol.,  1639—1642 

Marriott's  Decisions,  Admiralty,  1  vol.,  1776 — 1779 
Marshall's  Eeports,  Common  Pleas,  2  vols.,  1813 — 
1816 

Maynard's  Eeports,  Exchequer  Memoranda  of  Edw. 
I.  and  Year  Books  of  Edw.  II.,  Year  Books,  Part  I.. 
1273—1326 

Megone's  Companies  Acts  Cases,  2  vols.,  1889 — 1891 
Merivale's  Eeports,  Chancery,  3  vols.,  1815 — 1817 
Mil  ward's  Ecclesiastical  Eeports  (Ireland),  1  vol.,181» 
—1843 

Modern  Eeports,  12  vols.,  1669—1755 
MoUoy's  Eeports,  Chancery  (Ireland),  3  vols.,  1808 — 
1831 

Montagu's  Eeports,  Bankruptcy,  1  vol.,  1829 — 1832 
Montagu  and  Ayrton's  Eeports,  Banki-uptcy,  3  vols.» 
1832—1838 

Montagu  and  Bligh's  Eeports,  Bankruptcy,  1  vol., 
1832—1833 

Montagu  and  Chitty's  Eeports,  Bankruptcy,  1  vol., 
1838—1840 

Montagu,  Deacon,  and  De  Gex's  Eeports,  Bank- 
ruptcy, 3  vols.,  1840—1844 

Montagu  and  Macarthur's  Eeports,  Bankruptcy, 
1  vol.,  1826—1830 

Moore's  Privy  Council  Cases,  15  vols.,  1836 — 1863 

Moore's  Privy  Council  Cases,  New  Series,  9  vols., 
1862—1873 

Moore's  Indian  Appeal  Cases,  Privy  Council,  14  vols., 
1836-1872 

Moore  and  Payne's  Eeports,  Common  Pleas,  5  vols., 
1827—1831 

Moore  and  Scott's  Eeports,  Common  Pleas,  4  vols., 
1831—1834 

Moody  and  Malkin's  Eeports,  Nisi  Prius,  1  vol.,  1826 
—1830 

Moody  and  Eobinson's  Eeports,  Nisi  Prius,  2  vols., 
1830—1844 

Moody's  Crown  Cases  Eeserved,  2  vols.,  1824—1844 
Sir  E.  Moore's  Eeports,  King's  Bench,  fol.,  1  vol., 
1485—1620 

J.  B.  Moore's  Eeports,  Common  Pleas,  12  vols.,  1817 
—1827 

Morison's  Dictionary  of  Decisions,  Court  of  Session 

(Scotland),  43  vols.,  1532—1808 
Morrell's  Eeports,  Bankruptcy,  10  vols.,  1884—1893 
Moseley's  Eeports,  Chancery,  fol.,  1  vol.,  1726—1730 
Murphy  and  Hurlstone's  Eeports,  Exchequer,  1  vol., 

1837 

Murray's  Eeports,  Jury  Court  (Scotland),  5  vols., 
1816—1830 

Mylne  and  Craig's  Eeports,  Chancery,  5  vols.,  1835 
—1841 

Mylne  and  Keen's  Eeports,  Chancery,  3  vols.,  1832 
—1835 
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Nels  Nelson's  Eeports,  Chancery,  1  vol.,  1625— 1692 

Nev.  &  M.  (k.  b.)       . .    Nevile  and  Manning's  Eeports,  King's  Bencli,  6  vols., 

1832—1836 

Nev.  &  M.  (m.  c.)        . .    Nevile  and  Manning's  Magistrates'  Cases,  3  vols., 

1832—1836 

Nev.  &P.  (k.  b.)        ..    Nevile  and  Perry's  Eeports,  King's  Bench,  3  vols., 

1836—1838 

Nev.  &  P.  (m.  c.)         . .    Nevile  and  Perry's  Magistrates'  Cases,  1  vol.,  1836 — 

1837 

New  Mag.  Cas. . .         . .    New  Magistrates'    Cases    (Bittleston,   Wise  and 

Parnell),  2  vols.,  1844—1848 
New  Pract.  Cas.  . .    New  Practice  Cases  (Bittleston  and  Wise),  3  vols., 

1844—1848 

New  Eep.         . .        . .    New  Eeports,  6  vols.,  1862—1865 

New  Sess.  Cas.  . .        . .    New  Sessions  Magistrates'  Cases  (Carrow,  Hamer- 

ton,  Allen,  etc.),  4  vols.,  1844—1851 
Nolan     , .        . .        . .    Nolan's  Magistrates'  Cases,  1  vol.,  1791 — 1793 
Notes  of  Cases  . .        . .    Notes  of  Cases  in  the  Ecclesiastical  and  Maritime- 
Courts,  7  vols.,  1841—1850 
Noy       ..       ..       ..    Noy's  Eeports,  King's  Bench,  fol.,  1  vol.,  1558 — 1649 

0.  Bridg.  . .        . .    Sir  Orlando  Bridgman's  Eeports,  Common  Pleas, 

1  vol.,  1660—1666 

O'M.  &  H.        . .        . .    O'Malley  and  Hardcastle's  Election  Cases,  1869— 

(current) 

Owen      . .       . .        . .    Owen's  Eeports,  King's  Bench  and  Common  Pleas, 

foL,  1  vol.,  1557—1614 

P.  (preceded  by  date)  . .  Law  Eeports,  Probate,  Divorce,  and  Admiralty  Divi- 
sion, since  1890  {e.g.,  [1891]  P.) 

P.  D.  . .  . .  . .  Law  Eeports,  Probate  Divorce,  and  Admiralty  Divi- 
sion, 15  vols.,  1875—  1890 

P.  Wms.  . .        . .        . .    Peere  Williams'   Eeports,   Chancery  and  King's 

Bench,  3  vols.,  1695—1735 

Palm.      . .        . .        . .    Palmer's  Eeports,  King's  Bench,  fol.,  1  vol.,  1619 — 

1629 

Park.      ..        ..        ..    Parker's  Eeports,  Exchequer,  fol.,    1vol.,    1743 — 

1766 

Pat.  App.  ..        ..    Paton's  Scotch  Appeals,  House  of  Lords,  6  vols., 

1726—1822 

Pater.  App.      . .        . .    Paterson's  Scotch  Appeals,  House  of  Lords,  2  vols., 

1851—1873 

Peake     . .        . .        . .    Peake's  Eeports,  Nisi  Prius,  1  vol.,  1790 — 1794 

Peake,  Add.  Cas.         ..    Peake's  Additional  Cases,  Nisi  Prius,  1  vol.,  1795— 

1812 

Peck  Peckwell's  Election  Cases,  2  vols.,  1803 — 1804 

Per.  &  Dav.      . .        . .    Perry  and  Davison's  Eeports,  Queen's  Bench,  4  vols., 

1838—1841 

Per.  &  Kn.  . .  . .  Perry  and  Knapp's  Election  Cases,  1  vol.,  1833 
Ph.         , .        . .        . .    PhilHps'  Eeports,  Chancery,  2  vols.,  1841 — 1849 

Phil.  El.  Cas  Philipps'  Election  Cases,  1  vol.,  1780 

PhiHim.  . .        . .  J.  Phillimore's  Ecclesiastical  Eeports,  3  vols.,  1754  

1821 

Phillim.  Eccl.  Jud.      . .    Sir  E.  Phillimore's  Ecclesiastical  Judgments,  1  vol 

1867—1875 

Pig.  &  E.         . .       . .    Pigott  and  Eod well's  Eegistration  Cases,  !  vol.,  1843- 

—1845 

Pitc  Pitcairn's  Criminal  Trials  (Scotland),  3  vols.,  1488—-' 

1624 

Plowd  Plowden's  Eeports,  fol.,  2  vols.,  1550—1579 

PoU  PoUexfen's  Eeports,  King's  Bench,  fol.,  1  vol.,  1670 

—1682 

Poph  Popham's  Eeports,  King's  Bench,  fol.,  1  vol.,  1591 — 

1627 
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Pow.  E.  &  D.    . .        . .    Power,  Eodwell,  and  Dew's  Election  Cases,  2  vols., 

1848—1866 

Prec.  Ch  Precedents  in  Chancery,  fol.,  1  vol.,  1689—1722 

Price   Price's  Eeports,  Exchequer,  13  vols.,  1814—1824 

Q.  B  Queen's  Bench  Eeports  (Adolphus  and  Ellis,  New 

Series),  18  vols.,  1841—1852 
Q.  B.  (preceded  by  date)    Law  Eeports,  Queen's  Bench  Division,  1891 — 1901 

{e.g.,  [1891]  1  Q.  B.) 
Q.  B.  D.  . .       . .       . .    Law  Eeports,   Queen's  Bench  Division,  25  vols., 

1875—1890 

E.   The  Eeports,  15  vols.,  1893—1895 

E.  (Ct.  of  Sess.) . .        . .    Eettie,  Court  of  Session  Cases  (Scotland),  4th  series, 

25  vols.,  1873—1898 

E.  P.  0  Eeports  of  Patent  Cases,  1884 — (current) 

E.  E.      . .        , .        . .    Eevised  Eeports 

E.  S.  C.  . .       . .       . .    Eules  of  the  Supreme  Court 

East.     . ,       . ,       . .    Eastell's  Entries 

Eayn.    '        ^.-■■i  J       . .    Eayner's  Tithe  Cases,  3  vols.,  1575—1782 

Eeal  Prop.  Cas  Eeal  Property  Cases,  2  vols.,  1843 — 1847 

Eep.  Ch.  . .        . .       . .    Eeports  in  Chancery,  fol.,  3  vols.,  1615 — 1710 

Eick.  &  M        . .        . .    Eickards  and  Michael's  Locus  Standi  Eeports,  1  vol., 

1885—1889 

Eick.  &  S.         . .        . .    Eickards  and  Saunders'  Locus  Standi  Eeports,  1  vol., 

1890—1894 

Eidg.  temp.  H.  . .        .,    Eidgeway's  Eeports,  temp.  Hardwicke,  1  vol.,  King's 

Bench,  1733— 1736;  Chancery,  1744— 1746. 

Eidg.  L.  &  S.    . .        . .    Eidgeway,  Lapp,  and  Schoales'  Eeports  (Ireland), 

1  vol.,  1793—1795 

Eidg.  Pari.  Eep.         . .    Eidgeway's  Parliamentary  Eeports  (L-eland),  3  vols., 

1784—1796 

Eob.  Eccl.  ..  ..  Eobertson's  Ecclesiastical  Eeports,  2  vols.,  1844 — 1853 
Eob.  L.  &  W.    . .        . .    Eoberts,  Leeming,  and  Wallis'  New  County  Court 

Cases,  1  vol.,  1849—1851 
Eobert.  App.     ..        ..    Eobertson's  Scotch  Appeals,  House  of  Lords,  1  vol., 

1709—1727 

Eobin.  App.      . .        . .    Eobinson's  Scotch  Appeals,  House  of  Lords,  2  vols., 

1840—1841 

^oll.  Abr.         . .        . .    Eolle's  Abridgment  of  the  Common  Law,  fol.,  2  vols. 

EoU.  Eep.         . ,        . .    Eolle's, Eeports,  King's  Bench,  fol,  2  vols.,  1614—1625 
Eom.      . .        . .        . ,    Eomilly's  Notes  of  Cases  in  Equity,  1  part,  1772 — 

,.;.ov  I  1787 

Eose       . .       . .       . .    Eose's  Eeports,  Bankruptcy,  2  vols.,  1810 — 1816 

Eoss,  L.  C.       . .        . .    Eoss's  Leading  Cases  in  Commercial  Law  (England 

and  Scotland),  3  vols. 
Eowe      . .        . .        . .    Eowe's  Eeports  (England  and  Ireland),  1  vol.,  1798 — 

1823 

Eul.  Cas.  . ;  ,ef)R&  J    Campbell's  Euling  Cases,  25  vols. 

Euss.      ..        ..    '    .';    Eussell's  Eeports,  Chancery,  5  vols.,  1824 — 1829 
Euss.  &  M.       . .        . .    Eussell  and  Mylne's  Eeports,  Chancery,  2  vols.,  1829 

—1833 

Euss.  &  Ey.      . .       . .    Eussell  and  Eyan's  Crown  Cases  Eeserved,  1  vol., 

1800—1823 

Ey.  &  Can.  Cas.  , ,    Eailway  and  Canal  Cases,  7  vols.,  1835 — 1854 

Ey.  &  Can.  Tr.  Cas.     . .    Eailway  and  Canal  Traffic  Cases,  1855 — (current) 
Ky.  &  M.         . .       . .    Eyan  and  Moody's  Eeports,  Nisi  Prius,  1  vol.,  1823 

—1826 

S.  C.       . .       . .       . .     Same  Case 

S.  C.  (preceded  by  date)    Court  of  Session  Cases  (Scotland),  since  1908  (e.g., 

[1908]  S.  C.) 
8.-G.      . .       . .        . .  Solicitor-General 

Saint      . .       . .       . .    Saint'sDigest  of  Eegistration  Cases,  1843 — 1906,  1  vol, 
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Salk  Salkeld's  Reports,  King's  Bench,  3  vols.,  1689—1712 

8au.  &  Sc.        ..        ..    Sausse  and  Scully's  Reports,  Rolls  Court  (Ireland), 

1  vol.,  1837—1840 

Saund.    ..        ..  Saunders's  Reports,  King's  Bench,  2  vols.,  1666 — 1672 

Saund.  &  A.      . .        . .    Saunders  and  Austin's  Locus  Standi  Reports,  2  vols., 

1895—1904 

Saund.  &  B.      . .        . .    Saunders  and  Bidder's  Locus  Standi  Reports,  1905 — 

(current) 

Saund.  &  0  Saunders  and  Cole's  Reports,  Bail  Court,  2  vols.,  1846 

—1848 

Saund.  &  M.     . .        . .    Saunders  and  Macrae's  County  Courts  and  Insolvency 

Cases  (County  Courts  Cases  and  Appeals,  Vols.  II. 
and  III.),  2  vols.,  1852—1858 

Sav.        .".       ..       ..    Savile's  Reports,  Common  Pleas,  fol.,  1  vol.,  1580 — 

1591 

Say.        ..       ..        ..    Sayer's  Reports,  King's  Bench,  fol.,  1  vol.,  1751 — 

i756 

Sc.  Jut  Scottish  Jurist,  46  vols.,  1829—1873 

Sc.  L.  R.  . .        . .    Scottish  Law  Reporter,  1865 — (current) 

Sch.  &  Lef.       . .        . .    Schoales  and  Lefroy's  Reports,  Chancery  (Ireland), 

2  vols.,  1802—1806 
Sc.  R.  R. . .        . .        . .    Scots  Revised  Reports 

Scott   Scott's  Reports,  Common  Pleas,  8  vols.,  1834—1840 

Scott  (n.  r.)      . .        . .    Scott's  New  Reports,  Common  Pleas,  8  vols.,  1840 — 

1845 

Sea.  &  Sm.        . .       . .    Searle  and  Smith's  Reports,  Probate  and  Divorce, 

1  vol.,  1859—1860 

Sel.  Cas.  Ch  Select  Cases  in  Chancery,  fol.,  1  vol.,  1685—1698 

(Pt.  III.  of  Cas.  in  Ch.) 
Sess.  Cas.  (k.  b.)         . .    Sessions  Settlement  Cases,  King's  Bench,  2  vols., 

1710—1747 

Sh.  &  Macl.      . .       . .    Shaw  and  Maclean's  Scotch  Appeals,  House  of  Lords, 

3  vols.,  1835— 1838  ^ 

Sh.  (Ct.  of  Sess.)         . .    Shaw,  Court  of  Session  Cases  (Scotland),  1st  series, 

16  vols.,  1821—1838 
Sh.  Dig.  . .       . .       . .    P.  Shaw's  Digest  of  Decisions  (Scotland),  ed.  by  Bell 

and  Lamond,  3  vols.,  1726—1868 
Sh.  Just. ..        ..        ..P.  Shaw's  Justiciarv  Decisions  (Scotland),  1  vol., 

1819—1831 

Sh.  Sc.  App.      ..       ..P.  Shaw's  Scotch  Appeals,  House  of  Lords,  2  vols., 

1821—1824 

Sh.  Teind  Ct  P.  Shaw's  Teind  Court  Decisions  (Scotland),  1  vol., 

1821—1831 

Shep.  Touch.     . .       . .    Sheppard's  Touchstone  of  Common  Assurances 

Show  Shower's  Reports,  King's  Bench,  2  vols.,  1678—1695 

Show.  Pari.  Cas.         ..    Shower's  Cases  in  Parliament,  fol.,  1  vol.,  1694 — 

1699 

Sid.        ..       ..       ..    Siderfin's  Reports,  King's  Bench,  Common' Pleas, 

and  Exchequer,  fol.,  2  vols.,  1657 — 1670 

Sim  Simons'  Reports,  Chancery,  17  vols.,  1826 — 1852 

Sim.  (N.  S.)       . .        . .    Simons'  Reports,  Chancery,  New  Series,   2  vols., 

1850—1852 

Sim.  &  St.        . .       . .    Simons  and  Stuart's  Reports,  Chancery,  2  vols.,  1822 

—1826 

Skin.      ..       ..       ..    Skinner's  Reports,  King's  Bench,  fol.,  1  vol.,  1681 — 

1697 

Sm.  &  Bat.       . .       . .    Smith  and  Batty's  Reports,  King's  Bench  (Ireland), 

1  vol.,  1824—1825 

Sm.  &  G.. .       . .       . .    Smale  and  Grffard's  Reports,  Chancery,  3  vols.,  1852 

—1858 

Smith,  KB  J.  P.  Smith's  Reports,  King's  Bench,  3  vols.,  1803— 

1806 

Smith,  L.  C.     . .        . .    Smith's  Leading  Cases,  2  vols. 

Smith,  Reg.  Cas.        . .    C.  L.  Smith's  Registration  Cases,  1895 — (current) 
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Smythe  Smythe's  Eeports,  Common  Pleas  (Ii-eland),  1  vol., 

1839—1840 

Sol.  Jo.    . .        . .        . .    Solicitors'  Journal,  1856 — (current) 

Spence    . .        . .       . .    Spence's  Equitable  Jurisdiction  of  the   Court  of 

Chancery 

Spinks     . .        . .        . .    Spiuks'  Prize  Court  Cases,  2  parts,  1854 — 1856 

Stair  Eep.         ..       ..    Stair's  Decisions,  Court  of  Session  (Scotland),  fol., 

2  vols.,  1661—1681 

Stark  Starkie's  Eeports,  Nisi  Prius,  3  vols.,  1814—1823 

Stat.  E.  &  0.  Eev.      . .    Statutory  Eules  and  Orders  Eevised 

State  Tr  State  Trials,  34  vols.,  1163—1820 

State  Tr.  (n.  S.)  . .        . .    State  Trials,  New  Series,  8  vols.,  1820—1858 

Story      . .        . .        . .    Story's  Commentaries  on  Equity  Jurisprudence 

Stra.       . .        . .        . .    Strange's  Eeports,  2  vols.,  1716 — 1747 

Stu.  M.  &  P.     . .       . .    Stuart,   Milne,   and  Peddie's  Eeports  (Scotland), 

2  vols.,  1851—1853 

Sty  Style's  Eeports,  King's  Bench,  fol.,  1  vol.,  1646—1655 

Sw.         . .        . .        . .    Swabey's  Eeports,  Admiralty,  1  vol.,  1855 — 1859 

Sw.  &  Tr.         , .        . .    Swabey  and  Tristram's  Eeports,  Probate  and  Divorce, 

4  vols.,  1858—1865 

Swan.     . .        . .        . .    Swanston's  Eeports,  Chancery,  3  vols,,  1818 — 1821 

Swin.      ..  ..    Swinton's  Justiciary  Eeports  (Scotland),  2  vols.,  1835 

—1841 

Syme     ..       ..       ..    Syme's  Justiciary  Eeports  (Scotland),  1  vol.,  1826 — 

1829 

T.  &  M  Temple  and  Mew's  Criminal  Appeal  Cases,  1  vol., 

1848—1851 

T.  Jo.      . ,       . .       . .    Sir  T.  Jones's  Eeports,  Ejing's  Bench  and  Common 

Pleas,  fol.,  1  vol.,  1669—1684 

T.  L.  E   . .    The  Times  Law  Eeports,  1884— (current) 

T.  Eaym.    ,  ,->H  .;aijJoqq.A.    Sir  T.  Eaymond's  Eeports,  King's  Bench,  fol.,  1  vol., 

1660—1683 

Taml.      . .        . .        . .    Tamlyn's  Eeports,  Eolls  Court,  1  vol.,  1829—1830 

Taunt.    ..        ..        ..    Taunton's  Eeports,  Common  Pleas,  8  vols.,  1807 — 

1819 

TaxCas. ..        ..        ..    Tax  Cases,  1875 — (current) 

Term  Eep.        . .        . .    Term  Eeports  (Durnford  and  East),  fol.,  8  vols.,  1785 

—1800 

Toth.   Tothill's  Transactions  in  Chancery,  1  vol.,  1559 — 1646 

Trist  Tristram's  Consistory  Judgments,  1  vol.,  1873 — 1892 

Tudor,  L.  C.  Merc.  Law    Tudor's  Leading  Cases  on  Mercantile  and  Maritime 

Law 

Tudor,  L.  C.  Eeal  Prop. . .    Tudor's  Leading  Cases  on  Eeal  Property 
Turn.  &  E.        . .        . .    Turner  and  Eussell's  Eeports,  Chancery,  1  vol.,  1822 

—1825 

Tyr.        ..  ..    Tyrwhitt's  Eeports,  Exchequer,  5  vols.,  1830 — 1835 

Tyr.  &  Qr.  ..    Tyrwhitt  and  Granger's  Eeports,  Exchequer,  1  vol., 

1835—1836 

Vaughi  ..miwir^  .■■fi'i^  ..    Yaughan's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1666 

—1673 

Vent.    '.W.a.'C'"  Ventris'  Eeports  (Yol.  L,  King's  Bench;   Yol.  IL, 

Common  Pleas),  fol.,  2  vols.,  1668—1691 
Yarn.      ..        ..        ..    Yemen's  Eeports,  Chancery,  2  vols.,  1680 — 1719 

Yern.  &  Scr.      . ,        . ,    Yernon  and  Scriven's  Eeports,  King's  Bench  (L-e- 

land),  1  vol.,  1786—1788 
Yes.        . .        . .        . .    Yesey  Jun.'s  Eeports,  Chancery,  19  vols.,  1789 — 1817 

Yes.  &  B.  . .        . .    Yesey  and  Beames's  Eeports,  Chancery,  3  vols.,  1812 

—1814 

Yes.  Sen.  ..        . .    Yesey  Sen.'s  Eeports,  2  vols.,  1747 — 1756 

Yin.  Abr.  . .       , .    Yiner's  Abridgment  of  Law  and  Equity,  fol.,  22  vols. 

Yin.  Supp.        . .       . .    Supplement  to  Yiner's  Abridgment   of  Law  and 

Equity,  6  vols. 
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W.  Jo.    . ,        . .        . .    Sir  W.  Jones's  Eeports,  King's  Bench  and  Common 

Pleas,  foL,  1  vol.,  1620—1640 
W.  N.  (preceded  by  date)    Law  Eeports,  Weekly  Notes,  1866 — (current  (e.^., 

[1866]  W.  N.) 

W.  E  Weekly  Eeporter,  54  vols.,  1852—1906 

Wallis     . .       . .        . .    Wallis's  Eeports,  Chancery  (Ireland),  1  vol.,  1766 — 

1791 

Web.  Pat.  Cas  Webster's  Patent  Cases,  2  vols.,  1602—1855 

Welsh,  Eeg.  Cas.         . .    Welsh's  Eegistry  Cases  (Ireland),  1  vol.,  1832—1840 
Went.  Off.  Ex.  . .        . .    Wentworth's  Office  and  Duty  of  Executors 

West      . .        . .        . .    West's  Eeports,  House  of  Lords,  1  vol.,  1839 — 1841 

West  temp.  Hard.        . .    West's  Eeports  temp.  Hardwicke,  Chancery,  1  vol., 

1736—1740 

West.  Tithe  Cas.         . .    Western's  London  Tithe  Cases,  1  vol.,  1592—1822 
White     ..        ,.        ..    White's  Justiciary  Eeports  (Scotland),  3  vols.,  1886 

—1893 

White  &  Tud.  L.  C.     . .    White  and  Tudor' s  Leading  Cases  in  Equity,  2  vols. 

Wight  Wightwick's  Eeports,  Exchequer,  1  vol.,  1810—1811 

Will.  WoU.  &  Dav.      . .    Willmore,  Wollaston,  and  Davison's  Eeports,  Queen's 

Bench  and  Bail  Court,  1  vol.,  1837 
Will.  WoU.  &  H.         . .    Willmore,  Wollaston,  and  Hodges'  Eeports,  Queen's 

Bench  and  Bail  Coui't,  2  vols.,  1838—1839 

Willes  WiUes'  Eeports,  Common  Pleas,  1  vol.,  1737 — 1758 

Wilm.  ..        ..    Wilmot's  Notes  of  Opinions  and  Judgments,  1vol., 

1757—1770 

Wils.      . .        . .        . .    G.  Wilson's  Eeports,  King's  Bench  and  Common 

Pleas,  fol.,  3  vols.,  1742—1774, 

Wils.  &  S.         . .       . .    Wilson  and  Shaw's  Scotch  Appeals,  House  of  Lords, 

7  vols.,  1825—1835 

Wils.  (CH.)        ..        . .    J.  Wilson's  Eeports,  Chancery,  2  vols.,  1818—1819 
Wils.  (EX.)        . .        . .    J.  Wilson's  Eeports,  Exchequer  in  Equity,  1  part, 

1817 

Win  Winch's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1621— 

1625 

Wm.  Bl.  . .        . .        . .    William  Blackstone's  Eeports,  King's  Bench  and 

Common  Pleas,  fol.,  2  vols.,  1746—1779 

Wm.  Eob.         ..        ..    William  Eobinson's  Eeports,  Admiralty,  3  vols.,  1838 

—1850 

Wms.  Saund  Williams'  Notes  to  Saunders'  Eeports,  2  vols. 

Wolf.  &  B,  ..    Wolierstan  and  Bristowe's  Election  Cases,  1  vol., 

1859—1864 

Wolf.  &  D  Wolferstan  and  Dew's  Election  Cases,  1  vol.,  1857— 

1858 

Woll.  ..    Wollaston's  Eeports,  Bail  Coui't  and  Practice,  1  vol., 

1840—1841 

Wood  Wood's  Tithe  Cases,  Exchequer,  4  vols.,  1650—1798 

y.  &  C.  Ch.  Cas.         . .    Younge  and   Collyer's  Eeports,   Chancery  .  Cases, 

2  vols.,  1841—1843 

Y.  &  C.  (ex.)     . .        . .    Younge  and  Collyer's  Eeports,  Exchequer  in  Equity, 

4  vols.,  1834—1842 

Y.  &  J.   .,        . .        . .    Younge  and  Jervis'  Eeports,  Exchequer,  3  vols., 

1826—1830 
Y.  B.      ..       ..  Year  Books 

Yelv.      . .        . .        . .    Yelverton's  Eeports,  King's  Bench,  fol.,  1  vol.,  1602 

—1613 

You  Younge's  Eeports,  Exchequer  in  Equity,  1  vol.,  1830 

—1832 
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s.  4  692 

s.  18  592 

s.  20  .  .       .  .       .       ,       .       .  592 

6  &  7  Will.  4,  c.  71.  (Tithe  Commutation  Act.  1836),  s.  64  .       .       .       .  531 

0.  85.  (Marriage  Act,  1836)   533 

c.  86.  (Births,  Marriages  and  Deaths  Registration  Act,  183G) .  536 

s.  20    533 

s.  21  533 

s.  25    533 

s.  26    533 

s.  27    633 

s.  31   473,  474 

s.  38    533 

Sched.  A   .  533 

Sched.  B  534 

Sched.  C  534 

c.  106.         (Stannaries  Act,  1836)  .......  496 

c.  116.         (Grand  Jury  (Ireland)  Act,  1836),  s.  106      ..       .  306 

7  Will.  4  &  1  Vict.  c.  22.    (Births  and  Deaths  Registration  Act,  1837),  s.  8  .    533,  534 

c.  26.    (Wills  Act,  1837)   120, 145,  308 

s.  9  75,  120 

s.  21  506 

s.  24  120 

s.  33    186,  204,  237,  308 

1  &  2  Vict.  c.  77.  (Quakers  and  Moravians  Act,  1838)      ....  592 

c.  94.  (Public  Record  Office  Act.  1838)— 

s.  11  496 

s.  12  .       .       .       .       ,       ,       .       .       .    524, 551 

s.  13    524,  551 

c.  105.  (Oaths  Act,  1838),  s.  1  .       .  .       ,       .  .591 

Clio.  (Judgments  Acts,  1838) .       ......  94 
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2  &  3  Vict.  c.  11.  ^Judgments  Act,  1839),  s.  11  346 

c.  71.  (Metropolitan  Police  Courts  Act,  1839),  s.  40  .  .  353 
c.  84.  (Poor  Kate  Act,  1839)   585 

3  &  4  Vict.  c.  92.  (Non-Parocliial  Registers  Act,  1840)    .       .       .    474, 539 

s.  2  539 

s.  *J  539 

s.  9  539 

s.  17  53& 

s.  20    539 

c.  105.  (Debtors  (Ireland)  Act,  1840),  s.  67      .       .       .  .615 

5  Vict.  c.  5.  (Court  of  Chancery  Act,  1841)  6 

s.  1    .       .       .  5 

5  &  6  Vict.  c.  35.  (Income  Tax  Act,  1842),  s.  60    208 

c.  45.  (Copyright  Act,  1842),  s.  11  474 

c.  69,  (Perpetuation  of  Testimony  Act,  1843) .       ...  46 

c.  79.  (Railway  Passenger  Duty  Act,  1842),  s.  23  .     305,  308,  318 

c.  82.  (Stamp  Duties  (Ireland)  Act,  1842)— 

s.  35    305 

s.  36    305 

s.  37    232,  236 

s.  38    232,  237,  243 

s.  39    232 

6  &  7  Vict.  c.  18.  (Parliamentary  Voters  Registration  Act,  1843),  s.  100  .  557 

,c.  36.  (Scientific  Societies  Act,  1843),  s.  1      .       .       .  .191 

c.  73.  (Solicitors  Act,  1843),  s.  37  215,  316 

c.  82.  (Evidence  By  Commission  Act,  1843)— 

s.  5  611 

s.  7  585 

c.  85.  (Evidence  Act,  1843)   569 

7  &  8  Vict.  c.  12.  (International  Copyright  Act,  1844),  s.  8     .       .  .474 

c.  33.  (County  Rates  Act,  1844),  s.  6      .       .       .       .  .556 

c.  81.  (Marriages  (Ireland)  Act,  1844)   535 

c.  101.  (Poor  Law  Amendment  Act,  1844),  s.  72     .       .       .  557 

8  &  9  Vict.  c.  16.  (Companies  Clauses  Consolidation  Act,  1845) — 

s.  9  478 

s.  98    478 

s.  136    556 

c.  18.               (Lands  Clauses  Consolidation  Act,  1845). ..102,  110, 114,  545 
s.  50    353,  364 

c.  76.  (Revenue  Act,  1845),  s.  4     .       .      232,  233,  238,  242,  280 

c.  109.  (Gaming  Act,  1845)   487 

s.  9   .  .576 

c.  113.  (Evidence  Act,  1845)   535 

s.  1    .       .       .       .       ,   525  • 

s.  2  497 

s.  3   .       .       .    525,  527 

s.  5   .       .  .535 

9  &  10  Vict.  c.  93.  (Fatal  Accidents  Act,  1846),  s.  2  .       .       .       ,  .306 

10  &  11  Vict.  c.  66.  (Cemeteries  Clauses  Act,  1847) — 

s.  32   *.       .       .       .  538 

s.  33    638 

c.  109.  (Poor  Law  Board  Act,  1847)— 

s.  21  685 

s.  26    585 

11  &  12  Vict.  c.  42.  (Indictable  Offences  Act,  1848),  s.  17  .       .       .    548,  61 

c.  43.  (Summary  Jurisdiction  Act,  1848),  s.  7       .       .       .  585 

12  k  13  Vict.  c.  1.  (Inland  Revenue  Board  Act,  1849),  s.  1       .       .  .249 

c.  109.  (Petty  Bag  Act,  1849)  .......  496 

13  &  14  Vict.  c.  21.  (Lord  Brougham's  Act,  1850),  s.  7       .       .       .       .  525 

14  &  15  Vict.  0.  99.  (Evidence  Act,  1851)— 

s.  2  ■  .      14, 569 

s.  7    .   491,  527 

s  IS         .       ^       .....       .    525  550 

s!  14  [  '.      ;     623,  524,  534,  536^  553 

s.  16  .  591 

e.  100«  (Criminal  Law  Procedure  Act,  1851),  s.  22  .       ,      .  550 

15  &  16  Vict.  c.  76.  (Common  Law  Procedure  Act,  1852)— 

s.  55   444 
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15  &  16  Vict.  c.  7( 


c.  80. 

16  &  17  Vict.  c.  BO. 

c.  51. 


(Common  Law  Procedure  Act,  1852) 
s.  210 
s.  211 
s.  212 

(Court  of  Chancery  Act,  1852) 
(Criminal  Procedure  Act,  1853),  s 
(Succession  Duty 
s.  1  . 


ss.  1—18 
s.  2  . 
s.  3  . 


Act,  1853) 


s.  4 
s.  5 
s.  6 
s.  7 


s.  9  . 

'S.  10  . 

s.  11  . 

s.  12  . 

s.  13  . 

s.  14  . 

s.  15  . 

s.  16  . 

s.  17  . 

s.  18  . 

s.  19  . 

s.  20  . 
ss.  20—46 

s.  21  . 

s.  22  . 

s.  23  . 

s.  24  . 

s.  25  . 

s.  26  . 

s.  27  . 

s.  28  . 

s.  29  . 

s.  30  . 

s.  31  . 

•s.  32  . 

s.  33  . 

s.  34  . 

s.  35  . 

s.  36  . 

s.  37  . 

s.  38  . 


s.  40 
s.  41 


s.  42 
s.  43 


s.  44 
s.  45 


s.  46 
s.  47 


s.  48 


s.  49  . 

ss.  49—55 
s.  50 


s.  51 
s.  52 
s.  53 
s.  54 


270,  272, 
272,  285, 


.    265,  273, 
.  266, 
.  181, 
.     263,  279,  282, 
.    232,  244, 
.      .      .  277, 
.  268, 
.     236,  277,  285, 
.     268,  277,  285, 
283,  284,  286,  293, 
.    264,  265,  271, 
.     263,  276,  280, 
.     232,  235,  239, 
.     278,  291, 

.     282,  287, 


4s.  57. 
c.  59. 


Sched. 

(Succession  Duty  Act,  1853) 
(Stamp  Act,  1853),  s.  8 
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16  &  17  Vict.  c.  83.  (Evidence  Amendment  Act,  1853)       .      .      .  .569 

9.  3   .      .    427,  573 

c.  134,  (Burial  Act,  1853)   538 

17  &  18  Vict.  c.  34.  (Attendance  of  Witnesses  Act,  1854)    .      .       .    580,  585 

s.  1  579 

s.  2  579 

s.  3   .579 

s.  4    .   579,  585 

c.  Z8,  (Gaming  Houses  Act,  1854) — 

S.5  676 

s.  6    .      .      .  576 

c.  80.  (Registration  of  Births,  Deaths  and  Marriages  (Scotland) 

Act,  1854)   535 

c.  87.  (Burial  Act,  1854)   538 


c.  104.  (Merchant  Shipping  Act,  1854),  s.  18  .       .       .       .  529 

c.  113.  (Real  Estate  Charges  Act,  1854)   .       .       .     ..    144,  314 

c.  125.  (Common  Law  Procedure  Act,  1854) — 

s.  78  13 


s.  79  51 

s.  81  .   .51 

8.82  51 

s.  87  26 

18  &  19  Vict.  c.  29.  (Registration  of  Births,  Deaths  and  Marriages  (Scotland) 

Act,  1855)      .   535 

c.  111.  (Bills  of  Lading  Act,  1856),  s.  3   ....  387,563 

c.  120.  (Metropolis  Management  Act,  1855)     ....  363 

19  &  20  Vict.  c.  96.  (Marriage  (Scotland)  Act,  1856),  s.  2    .       .      .  .535 

c.  97.  (Mercantile  Law  Amendment  Act,  1856) — 

s.  3  425 

s.5  31 

c.  113.         (Foreign  Tribunals  Evidence  Act,  1856)      .       .  .630 

s.  1    630,  631 

s.  2  631 

S.3  631 

s.  4    585,  631 

s.  5   .      .      .  .631 

20  &  21  Vict.  c.  77.  (Court  of  Probate  Act,  1857)— 

s.  22    496,  553 

s.  23  .       .       .       .    362 

s.  24  .       .      .   577 

s.  26  .       .       „  582 

s.  61  13 
s.  62  .       .       .       .       .       ,       .       .       .     13,  512 

s.  64  .       .       .       .  512 

s.  69  .       .       .      .   553 

s.  92  .       .       .       .       .       .       .       .       .    305,  315 

s.  93   .  .315 

C.  79.  (Probates  and  Letters  of  Administration  (Ireland)  Act, 

1857)— 

s.  94  312 

s.  95  312 

c.  81.  (Burial  Act,  1857)   538 

c.  85.  (Matrimonial  Causes  Act,  1857)    .       .      .    548,  577,  609 

s.  6  362 

s.  13  .  496 

s.  28         .  .432 

s.  29  .       .      .       ,   432 

s.  31  .       ,  344 

s.  33   .  433 

s.  49   577 

c.  civil,         (Mayor's  Court  Procedure  Act,  1857) — 

s.  24  610 

s.  26  610. 

21  &  22  Vict.  c.  25.  (Births  and  Deaths  Registration  Act,  1858)  .      .  .474 

s.  1— 3      .       .  539 

c.  27.  (Chancery  Amendment  Act,  1858),  s.  2        .       .       12,  51 

6.  66.  (Confirmation  of  Executors  (Scotland)  Act,  1858) — 

s.  14   .      .  .312 
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21  &  22  Vict.  c.  56.  (Confirmation  of  Executors  (Scotland)  Act,  1858)— 

s.  15  312 

c.  90.  (Medical  Act,  1858),  s.  29    364 

c.  93.  (Legitimacy  Declaration  Act,  1858)     ....  45 

s.  1  329 

s  8  ...  329 

c.  95.  (Coiirt  of  Probate  Act,  1858), *s.  23       .'      *       *  577 

22  Vict.  0.  20.  (Evidence  by  Commission  Act,  1859)  .       .       .    615,  631 

s.  1  611 

s.  3    .       .       .  585 

22  &  23  Vict.  c.  35.  (Law  of  Property  Amendment  Act.  1859) — 

s.  27   160 

s.  28  160 

s.  29  160 

c.  36.  (Probate  Duty  Act,  1859^,  s.  1     .       .       .       .    305,  312 

c.  63.  (British  Law  Ascertainment  Act,  1859)       .       .    488,  490 

s.  1    .       .       .       .     •   490,  491 

s.  2     .       .       .  491 

s.  3  491 

s.  4  491 

s.  5  490 

23  &  24  Vict.  c.  5.  (Indian  Securities  Act,  1860),  s.  1       .       .       .  .310 

0.  15.  (Probate  Duty  Act,  I860)— 

s.  4    305,  306 

s.  5    305,  317 

s.  6  305 

0.34.  (Petitions  of  Right  Act,  1860)     .       .       .    261,304,  318 

c.  80.  (Heritable  Securities  (Scotland)  Act,  1860),  ss.  1—8    ,  305 

c.  85.  (Registration  of  Births,  Deaths,  and  Marriages  (Scotland) 

Act,  1860)   535 

c.  86.  (Ionian  Isles  Marriage  Act,  1860),  s.  4  .       .       .       .  535 

c.  126.  (Common  Law  Procedure  Act,  I860)— 

s.  1  153 

s.  25  \  .151 

c.  144.  (Matrimonial  Causes  Act,  1860)   577 

24  &  25  Vict.  c.  10  (Admiralty  Court  Act,  1861),  s.  21     .       .       .       .  677 

c,  11.  (Foreign  Law  Ascertainment  Act,  1861)     .       .       .  491 

c.  14.  (Post  Office  Savings  Bank  Act,  1861),  s.  11  .       .       .  201 

c.  92.  (Probate  Duty  Act,  1861)— 

s.  1    232,  263 

s.  3    305,  313 

c.  96.  (Larceny  Act,  1861)— 

s.  85  •  576 

s.  116  550 

c.  99.  (Coinage  Offences  Act,  1861),  s.  37       .       .       .       .  -550 

c.  100.  (Offences  against  the  Person  Act,  1861) — 

s.  44   353,  477 

s.  45    477 

c.  121.  (Domicile  Act,  1861)  181 

25  &  26  Vict.  c.  22.  (Revenue  Act,  1862),  s.  39    305,  309 

c.  68.  (Fine  Arts  Copyright  Act,  1862)— 

s.  4  474 

s.  5  474 

26  &  27  Vict.  c.  27.  (Marriage  Law  (Ireland)  Amendment  Act,  1863)  .       .  535 

c.  49.  (Duchy  of  Cornwall  Management  Act,  1863),  s.  2        .  496 

c.  125.        •  (Statute  Law  Revision  Act,  1863)        .       .       .    583,  590 

27  &  28  Vict.  c.  56.  (Revenue  (No.  2)  Act,  1864)— 

s.  4    305,  310 

s.  5    305,  311,  312 

c.  77.  (Ionian  States  Act  of  Parliament  Repeal  Act,  1864) — 

s.  7  536 

s.  8  536 

c.  97.  (Registrationof  Burials  Act,  1864)  .  .  .  .538 
c.  101.  (Highway  Act,  1864),  s.  12  552 

28  &  29  Vict.  c.  18.  (Criminal  Procedure  Act,  1865)     .       .       .       .    600,  604 

s.  1    508,  511,  525,  600, 

608 

s.  3  600 
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28  &  29  Yict.  c.  18.  (Criminal  Procedure  Act,  1865)— 

s.  4  548 

s.  5    548,  602 

s.  6    525,  550,  601,  602 

s.  7  511,  604 

s.  8    508,  510,  608 

c.  63.  (Colonial  Laws  Validity  Act,  1865),  s.  6       .       .       .  491 

c.  104.  (Crown  Suits,  etc.  Act,  1865)       .       .    232,  252,  262,  305 

s.  53    252 

s.  55    261,  304 

s.  56   261,  304 

s.  57  .      ,      .  315,  318 

s.  58    304 

s.  63    304 

s.  64    304 

c.  111.         (Navy  and  Marines  (Property  of  Deceased)  Act,  1865) — 

s.  2   .201 

s.  6  201 

29  &  30  Yict.  c.  109.  (Naval  Discipline  Act,  1866)   182 

s.  66    585,  586,  588 

30  &  31  Yict.  c.  35.  (Criminal  Law  Amendment  Act,  1867)— 

s.  6  613 

s.  7  613 

c.  69.  (Real  Estate  Charges  Act,  1867)  ....    144,  314 

31  &  32  Yict.  c.  4.  (Sales  of  Reversions  Act,  1867)    .       .       .       .  .21 

c.  37.           (Documentary  Evidence  Act,  1868^      .       .       .  .526 
s.  2  (1)  525 

(2)   525 

(3)   .       .  .626 

s.  5    .       .       .      .       .       .      .      .      .    523  525 

c.  40.  (Partition  Act,  1868)    ......     40,'  112 

s.  8  112 

c.  119.  (Regulation  of  Railways  Act,  1868),  s.  26    .       .       .  508 

/   c.  124.  (Inland  Revenue  Act,  1868) — 

s.  7    305,  314 

s.  9    225,  226,  232,  260,  303 

32  &  33  Yict.  c.  41.  (Poor  Rate  Assessment  and  Collection  Act,  1869),  s,  18 

530,  541 

c.  46.  (Administration  of  Estates  Act,  1869)  .      .       .       35,  36 

c.  56.  (Endowed  Schools  Act,  1869),  s.  57     .      .       .       .  557 

c.  62.  (Debtors  Act,  1869)— 

s.  4  156 

(3)  156 

s.  6  60 

c.  67.  (Yaluation  of  Property  (Metropolis)  Act,  1869)— 

s.  45  530 

s.  65  .       .   557 

c.  68.  (Evidence  Further  Amendment  Act,  1869)  .       .  .569 

s.  2   .  .603 

s.  3  576 

33  &  34  Yict.  c.  14.  (Naturalization  Act,  1870),  s.  6     .       .       .       .  .181 

c.  23.  (Forfeiture  Act,  1870)   107 

c.  35.  (Apportionment  Act,  1870)   29 

c.  52.  (Extradition  Act,  1870)   527 

s.  14  527 

s.  15  •      ....  527 

s.  24    630,  631 

0.  75.  (Elementary  Education  Act,  1870)— 

s.  81  557 

s.  83    526 

c.  90.  (Foreign  Enlistment  Act,  1870)— 

s.  8  435 

s.  9   .  .435 

c.  99.  (Inland  Revenue  Repeal  Act,  1870)      .       .       .  .515 

c.  110.  (Matrimonial  Causes  and  Marriage  Law  (Ireland) 

Amendment  Act,  1870) .       .       .    ■  .       .  .535 
c.  112.  (Prevention  of  Crimes  Act,  1871),  s.  18       .       .    525,  550 

34  &  35  Yict.  c.  43.  (Ecclesiastical  Dilapidations  Act,  1871),  s.  69    .      .  657 
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34  &  35  Vict.  c.  70.  (Local  Government  Board  Act,  1871)  ....  585 

s.  2  526 

s.  5    496,  526 

35  &  36  Vict.  c.  33.  •  (Ballot  Act.  1872)   474 

c.  63.  (Statute  Law  Revision  Act,  1872)        .       .       .    242,  249 

c.  77.  (Mines  Regulation  Act,  1872),  s.  40     .       .       .       .  557 

c.  86.  (Borough  and  Local  Courts  of  Record  Act,  1872), 

Sched.   609 

c.  93.  (Pawnbrokers  Act,  1872),  s.  34  431 

So  &  37  Vict.  c.  16.  (Marriage  Law  (Ireland)  Amendment  Act,  1873)        .  535 

c.  31.  (Matrimonial  Causes  Act,  1873)   352 

c.  43.  (Indian  Railway  Companies  Act,  1873),  s.  6        .       .  310 

c.  48.  (Regulation  of  Railways  Act,  1873),  s.  35    .       .       .  557 

c.  60.  (Extradition  Act,  1873)— 

s.  4  527 

s.  5  580 

c.  66.  (Judicature  Act,  1873)   43,  61 

s.  3  61 

s.  4  61 

s.  16  61 

s.  24  (1)  62 

(2)  62 

(3)   .63 

(4)   63,  484 

(5)  63 

(6)   484,  486 

(7)  62 

s.  25  (4)  146 

(6)  103 

(8)  51,  55, 

56,  154 

(11)  64 

s.  27  (7)  62 
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41  &  42  Vict.  c.  26.  (Parliamentary  and  Municipal  Registration  Act,  1878), 

s.  36   .585 
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s.  11   .     232,  258,  262,  302 
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ss.  26—33    305 

s.  27    305,  311,  312,  314,  315 

s.  28  .       .       .       .       ...       .       .       .    313,  314 
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—  V.  Haines  (1858),  1  F.  &  F.  86    456 
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—  V.  Hains  (1695),  Comb.  337  ;  Holt  (k.  b.),  289  ;  Carth.  320  ;  Skin.  583  . 
^  V.  Hall  (1866),  L.  R.  1  Q.  B.  632  ;  35  L.  J.  (m.  c.)  251  ;  12  Jur.  (n.  s.)  892 

—  V.  (1887),  5  New  Zealand  Law  Reports,  93,  C.  A. 

^  V.  Hankins  (1849),  2  Car.  &  Kir.  823  ... 

—  V.  Harborne  (Inhabitants)  (1835),  2  Ad.  &  El.  540  : 

341  ;  1  Har.  &  W.  36  ;  4  L.  J.  (m.  c.)  49  . 
^  V.  Hardy  (1794),  24  State  Tr.  199  . 
^  r.  Harringworth  (Inhabitants)  (1815),  4  M.  &  S.  353 

—  V.  Hartington  Middle  Quarter  (Inhabitants)  (1855), 

C.  L.  R.  554  ;  24  L.  J.  (m.  c.)  98  ;  1  Jur.  (n.  s.)  586  ; 
^  V.  Harvey  (1858),  8  Cox,  C.  C.  99  . 
^  V.  Haslingfield  (Inhabitants)  (1814),  2  M.  &  S.  558  . 
^  V.  Haughton  (Inhabitants)  (1853),  1  E.  &  B.  501  ;  22 

Jur.  455  ;  1  W.  R.  164  

^  V.  Hausmann,  [1909]  W.  N.  198  ;  73  J.  P.  516  ;  26  T.  L 
^  V.  Hawes  (1847),  1  Den.  270   

—  V.  Hay  (1767),  1  Wm.  Bl.  640  ;  4  Burr.  2295  . 
^  V.  Hayward  (1846),  2  Car.  &  Kir.  234  ;  2  Cox.  C.  C.  23 

—  V.  Heath  (1744),  18  State  Tr.  123  ...  . 
^  V.  Hebden  (1738),  Andr.  388   

—  V.  Hendy  (3850),  4  Cox,  C.  C.  243  . 
^  v.  Hensey  (1758),  1  Burr.  643  ;  2  Keny.  366  . 
^  V.  Heseltine  (1873),  12  Cox,  C.  C.  404  . 

—  V.  Hill  (1851),  2  Den.  254  ;  T.  &  M.  582  ;  15  Jur.  470  ;  5  ( 
^  V.  Hillam  (1872),  12  Cox,  C.  C.  174  . 
^  V.  Hinckley  (Overseers)  (1863),  3  B.  &  S.  885  ;  32  L.  J. 

270  ;  9  Jur.  1054  ;  11  W.  R.  663      ..  . 
^  V.  Hobson  (1823),  1  Lew.  C.  C.  261    .       .  . 
^  V.  Hodgson  (1812),  Russ.  &  Ry.  211  . 

^  V.  Hogg  (1833),  6  C.  &  P.  176  

^  V.  Holborn  Union  Guardians  (1856),  6  E.  &  B.  715  ;  25 

Jur.  (N.  s.)  571  ;  4  W.  R.  606  . 
^  ^•.  Holloway  (1901)  65  J.  P.  712  .... 

—  V.  Holmes  (1861),  2  P.  &  F.  788 

^  V.  (1871),  L.  R.  1  C.  C.  R.  334 ;  41  L.  J.  (m.  c. 

20  W.  R.  122  :  12  Cox,  0.  C.  137      ..  . 


^  V.  Holt  (1793),  5  Term  Rep.  436 

^  V.  Howard  (1832),  1  Mood.  &  R.  187 

—  V.  Howe  (1694),  Comb.  295 

—  V.  Hucks  (1816),  1  Stark.  521  . 

^  V.  Hughes  (1839),  1  Craw.  &  D.  13  . 
^  V.  (1844),  1  Car.  &  Kir.  519  . 
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50  L.  J.  (M.  c.)  35 ;  44  L.  T.  364  ;  45 
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49  L.  J.  (M.  c.)  64  ;  42  L.  T.  716  ;  28 
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—  V.  Hunt  (1820).  3  B.  &  Aid.  566 
^  V.  Hutchings  (1881),  6  Q.  B.  D.  300 

J.  P.  504  ;  29  W.  R.  724,  C.  A. 
^  V.  Hutchins  (1880),  5  Q.  B.  D.  353 
W.  R.  595  ;  44  J.  P.  521  . 

—  V.  Ingrey  (1900),  64  J.  P.  106    447 

^i;.  Isle  of  Ely  (Inhabitants)  (1850),  15  Q.  B.  827;  19  L.  J.  (m,  c.)  223; 

14  Jur.  956  ;  4  New  Sess.  Cas.  222    494 

—  V.  Jameson  (1896),  Stephen,  Digest  of  the  Law  of  Evidence,  art.  35  .  .  479 
^  V.  Jefieries  (1721),  1  Stra.  446   525 

—  V.  Johnson  (1847),  2  Car.  &  Kir.  354   '     .       .  .439 

^  V.  (Hon.  R.)  (1805).  7  East.  65    556 

^  u  Jollifie  (1791),  4  Term  Rep.  285   .  .544 

—  v.  Jones  (1806),  8  East,  31  614 

—  V.  (1809),  2  Camp.  131     .   443, 492,  497 

—  v.  (1846),  1  Den.  166    572,  582 

—  'V.  (1883),  15  Cox,  C.  C.  284    441,  500,  501 

^v.  (1885).  49  J.  P.  728   '      ...  547 

^  V.  and  Hayes  (1877),  14  Cox,  C.  C.  3   .  .454 
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V.  Kenilworth  (Inhabitants)  (1788),  2  Term  Rep.  598    542 

r.  (1845),  7  Q.  B.  642 ;  14  L.  J.  (m.  c.)  160  ;  9  Jur. 

898 ;  2  New  Sess.  Cas.  66  519 

V.  King,  [1897]  1  Q.  B.  214  ;  66  L.  J.  (q.  b.)  87  ;  75  L.  T.  392  ;  61  J.  P.  329  ; 

18  Cox,  C.  C.  447    608 

V.  Kinghorn,  [1908]  2  K.  B.  949  ;  72  J.  P.  478    554 

r.  Kinglake  (1870),  22  L.  T.  335  ;  18  W.  R.  805  ;  11  Cox,  C.  C.  499  .  570,  575 
r.  Kirkbam,  [1909]  W.  N.  141  ;  73  J.  P.  406  ;  25  T.  L.  R.  656  ..  .  448 
r.  Knaptoft  (Inhabitants)  (1824),  4  Dow.  &  Ry.(K.  B.)  469  .  .  .  .544 
V.  Langton  (1876),  2  Q.  B.  D.  296 ;  46  L.  J.  (m.  c.)  136  ;  35  L.  T.  527  ; 

13  Cox,  C.  C.  345    596 

V.  Lawson,  [1905]  1  K.  B.  541 ;  74  L.  J.  (k.  b.)  296 ;  92  L.  T.  301  ;  69  J.  P. 

122  :  53  W.  R.  459  ;  21  T.  L.  R.  231  ;  20  Cox,  C.  C.  812  .  .  443,  444 
V.  Leatham  (1861),  3  E.  &  E.  658  ;  30  L.  J.  (q.  b.)  205 ;  3  L.  T.  504  ;  7  Jur. 

(n.  8.)  674  ;  9  W.  R.  33  ;  8  Cox,  C.  C.  498    520 

V.  Ledbetter  (1850),  3  Car.  &  Kir.  108      .       .    •  546 

r.  Lee  (1864),  4  F.  &  F.  63    546 

V.  Leigh  (1839),  10  Ad.  &  Eh  398  ;  2  Per.  &  Dav.  357  ...  .  364,  529 
r.  LiUyman,  [1896]  2  Q.  B.  167  ;  65  L.  J.  (m.  c.)*195  ;  74  L.  T.  730  ;  60  J.  P. 

536  ;  44  W.  R.  654  ;  18  Cox,  C.  C.  346    446,  599 

r.  London  and  North  Western  Raih  Co.  (1854),  3  E.  &  B.  443  ;  18  Jur.  993  ; 

23  L.  J.  (Q.  b.)  185    353 

r.  London  County  Council,  Ex  parte  Commercial  Gas  Co.  (1895),  11  T.  L.  R. 

337    546 

i:  Long  Buckby  (Inhabitants)  (1805),  7  East,  45  516 

r.  Lordsmere  District  (Inhabitants)  (1886),  54  L.  T.  766;  51  J.  P.  86;  16 

Cox,  C.  C.  65    543 

r.  Love  (1651),  5  State  Tr.  43    591 

V.  Lubbenham  (Inhabitants)  (1834),  5  B.  &  Ad.  968 ;  3  Nev.  &  M.  (k.  b.) 

37;  3  L.  J.  (M.  c.)  50    537 

r.  Luffe  (1807),  8  East,  193    495,  504 

V.  Lumley  (1869),  L.  R.  1  C.  C.  R.  196 ;  38  L.  J.  (m.  c.)  86 ;  20  L.  T.  454  ; 

17  W.  R.  685  ;  11  Cox,  C.  C.  274    441, 500 

V.  Lushington,  Ex  parte  Otto,  [1894]  1  Q.  B.  420  ;  70  L.  T.  412  ;  58  J.  P. 

282  ;  42  W.  R.  411  ;  17  Cox,  C.  C.  754  ;  10  R.  418  510 

V.  Macclesfield  (Earl)  (1725),  16  State  Tr.  1252    570 

V.  McDonald  (1841),  Arm.  M.  &  0.  112  524 

V.  McGrath  and  McKevitt  (1881),  14  Cox,  C.  C.  598    452 

V.  Mann  (1885),  49  J.  P.  743    548 

V.  Mansfield  (Inhabitants)  (1841),  1  Q.  B.  444  ;  1  Gal.  &  Dav.  7  ;  5  Jur.  505  .  504 
V.  Manwaring  (1856),  Dears.  &  B.  132  ;  26  L.  J.  (m.  c.)  10  ;  2  Jur.  (n.  s.) 

1236  ;  5  W.  R.  119  ;  7  Cox,  C.  C.  192    524 

V.  Marsh  (1837),  6  Ad.  &  El.  236  ;  1  Nev.  &  P.(k.b.)  187  ;  2  Har.  &  W.  366  ; 

6L.  J.  (M.  c.)  153    671 

V.  Marshall  (1841),  Car.  &  M.  147    547 

V.  Martin  (1809),  2  Camp.  100   .474 

V.  (1834),  6  C.  &  P.  562    601 

V.  and  Webb  (1872),  12  Cox,  C.  C.  204   509,  510 

V.  Matthews  (1797),  cited  5  Price,  202,  n   328,  343 

r.  Mawbey  (Bart.)  (1796),  6  Term  Rep.  634    477 

r.  May  (1880),  5  Q.  B.  D.  382  ;  49  L.  J.  (m.  c.)  67  ;  42  L.  T.  772  ;  28  W.  R. 

918    350,  359 

V.  Middlezoy  (Inhabitants)  (1787),  2  Term  Rep.  41  606 

V.  Mildrone  (1786),  1  Leach,  412  592 

V.  Milton  (Inhabitants)  (1843),  1  Car.  &  Kir.  58    564 

V.  Mitchell  (1818).  cited  2  Story  on  Criminal  Evidence,  307,  n.     .       .       .  443 

V.  (1892),  17  Cox,  C.  C.  503    459 

r.  Moore  (1892),  61  L.  J.  (m.  c.)  80  ;  66  L.  T.  125  ;  66  J.  P.  345  ;  40  W.  R. 

304  ;  17  Cox,  C.  C.  458    591 

V.  Moors  (1801),  6  East,  419,  n  521 

V.  Morgan  (1764),  1  Leach,  54   .  .       .  591 

V.  Mothersell  (1718),  1  Stra.  93    478 

V.  Mullins  (1848),  3  Cox,  C.  C.  526  .       .       .  "     .       .       .       '       •    595,  596 

V.  Murphy  (1763),  19  State  Tr.  694   .       .   602 

V.   (1795),  1  Leach,  430,  n   569,  593 

V.  (1837),  8  C.  &  P.  297    443,  593,  600,  607 

V.  Murray,  [1906],  2  K.  B.  385  ;  75  L,  J.  (k.  b.)  593  ;  95  L.  T.  295  ;  70  J.  P. 

295  ;  22  T.  L.  R.  596  443 
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E.  V.  Netherthong  (Inhabitants)  (1814),  2  M.  &  S.  337      .      .      .      .    505,  613 

—  V.  Newman  (1852),  3iCar.  &  Kir.  252    693 

—  V.  Newton  (1844),  1  Car.  &  Kir.  469   443 

—  V.  Nicholas  (1846),  2  Car.  &  Kir.  246    439,  569,  693 

—  v.  Norfolk  County  Council  (1910),  26  T.  L.  R.  269    .     469,  479,  514,  530,  632,  564 

—  i\  Norreys  (1852),  2  I.  C.  L.  R.  114  236 

—  V.  North  Eastern  Rail.  Co.  (1901),  70  L.  J.  (k.  b.)  548  ;  84  L.  T.  502  ;  49 

W.  R.  524  ;  19  Cox,  C.  C.  682    350 

—  V.  North  Petherton  (1826),  5  B.  &  C.  508  ;  8  Dow.  &  Ry.  (k.  b.)  325  ;  4 

L.  J.  (o.  s.)  (K.  B.)  213  537 

—  V.  Norton,  [1910]  2  K.  B.  496    459 

—  V.  O'Connell  (1844),  Armstrong  &  Trevor's  Reports,  163        ....  696 

—  V.  Ollis,  [1900]  2  Q.  B.  758  ;  69  L.  J.  (q.  b.)  918  ;  83  L.  T.  251 ;  49  W.  R. 

76  ;  16  T.  L.  R.  477    453,  454 

—  V.  Orton  (1873),  Stephen,  Digest  of  the  Law  of  Evidence,  5th  ed.,  art.  35    .  479 

—  V.  Osborne,  [1905]  1  K.  B.  551.;  74  L.  J.  (k.  b.)  311  ;  92  L.  T.  393  ;  69  J.  P. 

189  ;  53  W.  R.  494  ;  21  T.  L.  R.  288,  C.  C.  R   446,  447 

—  V.  Parker  (1783),  3  Doug.  (k.  b.)  242    603 

—  V.  Parsons  (1866),  L.  R.  1  C.  C*  R.  24  ;  35  L.  J.  (m.  c.)  167  ;  14  L.  T.  450 ; 

12  Jur.  (N.  s.)  436  ;  14  W.  R.  662  ;  10  Cox,  C.  C.  243       .       .     525,  560,  602 

—  V.  Partridge  (1836),  7  C.  &  P.  561    448 

—  V.  Patch  (1806),  Wills'  Circumstantial  Evidence,  5th  ed.,  p.  165,  n.       .      .  447 

—  v.  Pegler  (1833),  6  C.  &  P.  621    574 

—  V.  Pember  (1735),  Lee  temp.  Hard.  112     .       .  360 

—  r.  Pembridge  (Inhabitants)  (1841),  Car.  &  M.  157    666 

—  V.  Perkins  (1840),  2  Mood.  C.  C.  135    539,  669 

—  V.  Perry,  [1909]  2  K.  B.  697  ;  78  L.  J.  (k.  b.)  1034  ;  101  L.  T.  127  ;  73  J.  P. 

456  ;  25  T.  L.  R.  667 ;  53  Sol.  Jo.  810,  CCA  471 

—  V.  Petcherini  (1856),  7  Cox,  C.  C  79   456 

—  V.  Phillips  (1733),  Barnes,  429    360 

—  V,  Piddlehinton  (Inhabitants)  (1832),  3  B.  &  Ad.  460  ;  1  L.  J.  (m.  c.)  43       .  619 

—  V,  Pike  (1829),  3  C.  &  P.  598    569,  693 

—  V.  Pitcher  (1823),  1  C  &  P.  86    675 

—  V.  Poolman  (1909),  3  Cr.  App.  Rep.  36   .  .448 

—  V.  Povey  (1862),  Dears.  C.  C.  82  ;  22  L.  J.  (M.  c.)  19  ;  17  Jur.  120  ;  1  W.  R. 

40  ;  6  Cox,  C.  C.  83    488 

—  V.  Powell,  JSx  parte  Williams,  [1899]  1  Q.  B.  396  ;  68  L.  J.  (q.  b.)  274  ;  80 

L.  T.  184 ;  63  J.  P.  84  ;  15  T.  L.  R.  157  614 

—  V.  Price  (1884),  12  Q.  B.  D.  247 ;  53  L.  J.  (m.  c.)  51 ;  33  W.  R.  45,  n.  ;  15  Cox, 

C  C.  389    210 

—  V.  Pringle  (1840),  2  Mood.  &  R.  276    492 

—  V.  Ramsden  il827),  2  C  &  P.  603    597 

—  V.  Randall  (1062),  1  Keb.  256    477 

—  V.  Rawder  (Inhabitants)  (1834),  2  Ad.  &  El.  156  ;  4  Nev.  &  M.  (z.  b.)  97       .  519 

—  V.  Regan  (1887),  16  Cox,  C.  C.  203    559 

—  V.  Remnant  (1807),  Russ.  &  Ry.  136  .       .       .   699 

—  V.  Rhodes,  [1899]  1  Q.  B.  77  ;  68  L.  J.  (q.  b.)  83  ;  79  L.  T.  360  ;  62  J.  P. 

774  ;  47  W.  R.  121  ;  16  T.  L.  R.  37  ;  19  Cox,  C.  C.  182,  C.  C.  R.     .       .  453 

—  V.  Richardson  (1787),  Wills,  Circumstantial  Evidence,  5th  ed.,  p.  166,  n.      .  447 

—  V.  (1863),  3  F.  &  P.  693    673 

—  V.  Riley  (1887),  18  Q.  B.  D.  481 ;  66  L.  J.  (m.  c.)  52  ;  56  L.  T.  371 ;  35  W.  R. 

382  ;  16  Cox,  C.  C.  191  602 

—  V.  Ring  (1800),  8  Term  Rep.  585    690 

—  V.  Roberts  (1878),  14  Cox,  C.  C.  101    443,  444,  550 

—  V.  Roddam  (1777),  2  Cowp.  672    680 

—  V.  Room  (1834),  3  Nev.  &  M.  (k.  b.)  726    590 

—  V.  Rosser  (1836),  7  C.  &  P.  648    670,  592 

—  V.  Rowland,  [1910]  1  K.  B.  458  ;  79  L.  J.  (k.  b.)  327  ;  102  L.  T.  112  ;  74 

J.  P.  144 ;  26  T.  L.  R.  202,  CCA  676 

—  V.  Rowton  (1866),  Le.  &  Ca.  520 ;  34  L.  J.  (m.  c.)  57  ;  11  L.  T.  745  ;  11  Jur. 

(N.  s.)  326  ;  13  W.  R.  436  ;  10  Cox,  C  C.  26    464 

—  V.  Rush  (1896),  60  J.  P.  777   .       .  .447 

—  V.  Russell  (Lord  John),  R.  v.  Fox  Maule  (1839),  7  Dowl.  693  ;  3  Jur.  604... 679,  589 

—  V.  Ruston  (1786),  1  Leach,  408    569 

—  V.  Ryton  (Inhabitants)  (1793),  5  Term  Rep.  259    506,  513 

—  V.  Saffron  Hill  (Inhabitants)  (1852),  1  E.  &  B.  93;  22  L.  J.  (m.  c.)  22  ;  16 

Jur.  1139  519 

—  I'.  St.  George  (1840),  9  C.  &  P.  483    699 
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.  V.  St.  George,  Bloomsbury,  (Inhabitants)  (1855),  4  E.  &  B.  620  ;  1  Jur.  (n.  s.) 

231 ;  24  L.  J.  (m.  c.)  249    494 

V.  St.  Giles,  Camberwell  (Inhabitants)  (1853),  1  E.  &  B.  642 ;  22  L.  J.  (m.  c.) 

54  ;  17  Jur.  164  ;  1  W.  R.  181  

V.  St.  Katherine  (Parish  or  Precinct)  (1831),  5  B.  &  Ad.  970,  n.  . 
r.  St.  Martin's,  Leicester  (Inhabitants)  (1834),  2  Ad.  &  El.  210  ;  4  Nev. 

(K.  B.)  202  ;  4  L.  J.  (m.  c.)  25  

V.  St.  Mary,  Lambeth  (Inhabitants)  (1796),  6  Term  Rep.  615  . 
V.  St.  Mary,  Warwick  (Inhabitants)  (1853),  1  E.  &  B.  816 ;  22  L.  J.  (: 

109  ;  17  Jur.  551  

V.  St.  Mary's,  Islington  (1852),  1  W.  R.  34  

V.  St.  Maurice  (Inhabitants)  (1851),  16  Q.  B.  908 ;  20  L.  J.  (m.  c.)  221 ;  15 

Jur.  559    494 

V.  St.  Pancras  (Inhabitants)  (1794),  Peake,  286  .  .  327.  328,  338,  483,  544 
V.  Saunders,  [1899]  1  Q.  B.  490;  68  L.  J.  (q.  b.)  296  ;  80  L.  T.  28  ;  63  J.  P. 

150  ;  15  T.  L.  R.  186    428 

V.  Savage  (1831),  5  C.  &  P.  143    547 

V.  (1876),  13  Cox,  C.  C.  178    488 

V.  Scaife  (1851),  2  Den.  281 ;  17  Q.  B.  238  ;  20  L.  J.  (m.  c.)  229  ;  15  Jur.  607  ; 

5  Cox,  C.  C.  243   547 

V.  Scammonden  (Inhabitants)  (1789),  3  Term  Rep.  474    567 

V.  Scott  (1877),  2  Q.  B.  D.  415  ;  46  L.  J.  (m.  c.)  259  ;  36  L.  T.  476  ;  25  W.  R. 

697  ;  13  Cox,  C.  C.  594    549 

V.  Sharman,  Ex  parte  Denton,  [1898]  1  Q.  B.  578  ;  67  L.  J.  (q.  b.)  460 ;  78 

L.  T.  320  ;  62  J.  P.  296  ;  46  W.  R.  367  ;  14  T.  L.  R.  269       ...  419 

V.  Sharpe  (1838),  8  C.  &  P.  436    494 

r.  Shaw  (1888),  16  Cox,  C.  C.  503    602 

V.  Shellard  (1840),  9  C.  &  P.  277    .602 

r.  Silverlock,  [1894]  2  Q.  B.  766  ;  63  L.  J.  (m.  c.)  233  ;  72  L.  T.  298  ;  58  J.  P. 

788  ;  43  W.  R.  14  ;  18  Cox,  C.  C.  104  ;  10  R.  431    481 

V.  Simmonds  (1850),  4  Cox,  C.  C.  277    543 

V.  Simons  (1834)  6  C.  &  P.  540    574 

V.  Simpson  (1883),  15  Cox,  C.  C.  323    446 

V.  Slaney  (1832),  5  C.  &  P.  213    574,  607 

V.  Sloggett  (1856),  25  L.  J.  (m.  c.)  93  ;  2  Jur.  (n.  s.)  476  ;  4  W.  R.  487  ; 

Dears.  0.  C.  656  ;  7  Cox,  C.  C.  139    576 

V.  Sloman  (1832),  1  Dowl.  618    579,  589 

V.  -Smith  (1837),  Russ.  &  Ry.  339    546 

r.   (1828),  8  B.  &  C.  341  ;  6  L.  J.  (o.  s.)  (m.  c.)  99        .       .       .    548,  550 

r.  (1838),  2  Mood.  &  R.  109    492 

V.  (1897),  18  Cox,  C.  C.  470  ;  61  J.  P.  120    "  459 

V.  (1905),  92  L.  T.  208  ;  69  J.  P.  51 ;  20  Cox,  C.  C.  804        .       .    453,  454 

f.  Smithies  (1832),  5  C.  &  P.  332    574 

V.  Sourton  (Inhabitants)  (1836),  5  Ad.  &  El.  180 ;  6  Nev.  &  M.  (k.  b.)  575; 

2  Har.  &  W.  209  ;  5  L.  J.  (m.  c.)  100    544 

V.  South  Eastern  Rail.  Co.  (1909),  7  L.  G.  R.  1171 ;  (1910)  8  L.  G.  R.  401, 

C.  A   377,  378 

V.  Stamps  Commissioners  (1844),  6  Q.  B.  657    244 

V.  Stamps  and  Taxes  Commissioners  (1849),  18  L.  J.  (Q.  b.)  201  ;  13  Jur.  624  .  314 

V.  Stephenson  (1862),  Le  &  Ca.  165  613 

V.  Stoddart  (1909),  73  J.  P.  348  ;  25  T.  L.  R.  612  ;  53  Sol.  Jo.  578  .  433,  434 
V.  Stoke-upon-Trent  (Inhabitants)  (1843),  5  Q.  B.  303  ;  13  L.  J.  (q.  b.)  41  ;  8 

Jur.  34  ;  Dav.  &  Mer.  357    444 

r.  Stourbridge  (Inhabitants)  (1828),  8  B.  &  C.  96 ;  2  Man.  &  Ry.  (k.  b.)  43  ; 

6  L.  J.  (o.  s.)  (m.  c.)  65  '    .      .       .  519 

i\  Stretch  (1835),  3  Ad.  &  El.  503  ;  6  Dowl.  368    689,  590 

V.  Suddis  (1801),  1  East,  306    363 

V.  Sutton  (1816),  4  M.  &  S.  532    473,  485 

V.  Sympson  (1724),  2  Ld.  Raym.  1379  ;  1  Stra.  609    494 

V.  Tanner  (1795),  1  Esp.  304    441 

V.  Tate,  [1908]  2  K.  B.  680  ;  77  L.  J.  (k.  b.)  1043  ;  99  L.  T.  620 ;  72  J.  P. 

391 ;  52  Sol.  Jo.  699    469 

V.  Tewkesbury  Corporation  (1868),  L.  R.  3  Q.  B.  629  ;  37  L.  J.  (q.  b.)  288  ;  18 

L.  T.  851  ;  16  W.  R.  1200    499 

V.  Thomas  (1870),  11  Cox,  C.  C.  535   .  551 

V.  Thompson,  [1893]  2  Q.  B.  12  ;  62  L.  J.  (m.  c.)  93  ;  69  L.  T.  22  ;  57  J.  P. 

312  ;  41  W.  R.  625  ;  5  R.  392  ;  17  Cox,  C.  C.  641  .  ,  .  .  436 
V.  Tolson  (1864),  4  F.  &  F.  103    665,  607 
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E.  V.  Tuffs  (1848),  1  Den.  319  ;  18  L.  J.  (m.  c.)  38  ;  2  Cox,  0.  0.  72    .       .       .  582 

—  V.  Turner  (1816),  5  M.  &  S.  206    435 

_  V.  (1832).  1  Moo.  P.  G.  C.  347   459 

—  V.  (1909),  3  Or.  App.  Eep.  103    508 

—  V.  [1910]  1  K.  B.  346  ;  79  L.  J.  (k.  b.)  176  ;  74  J.  P.  81  ;  102  L.  T. 

867  ;  26  T.  L.  R.  112  ;  54  Sol.  Jo.  164    451,  497 

—  V.  Twyning,  Gloucestershire  (Inhabitants)  (1819),  2  B.  &  Aid.  386  .  601,  602 
~v.  Tyler  and  International  Commercial  Co.,  [1891]  2  Q.  B.  688  ;  61  L.  J. 

(M.  c.)  38  ;  65  L.  T.  662  ;  56  J.  P.  118,  C.  A  :  515 

—  V.  United  Kingdom  Electric  Telegraph  Co,  (1862),  3  P.  &  F.  73     .       .       .  565 

—  V.  Upper  Boddington  (Inhabitants)  (1826),  8  Dow.  &  Ry.  (k.  b.)  726     .       .  574 

—  V.  Upton  St.  Leonards  (1847),  10  Q.  B.  827  ;  16  L.  J.  (m.  c.)  84 ;  11  Jur, 

2  New  Sess.  Cas.  582  ...  . 

—  V.  Verelst  (1813),  3  Camp.  432  . 

—  V.  Viasani  (1866),  30  J.  P.  758  . 

—  V.  Vickery  (1848),  12  Q.  B.  478 ;  17  L.  J.  (m 

Sess.  Cas.  193  

—  V.  Vincent  (1721),  1  Stra.  481  . 

—  V.  W.  de  L.  (1364),  Y.  B.  38,  Edw.  3,  fo.  31 

—  V.  Wade  (1825),  1  Mood.  C.  C.  86  . 

—  V.  Walford  (1907),  71  J.  P.  215 

—  V.  Walker  (1788),  1  Leach,  498  . 

—  V.  (1844),  1  Cox,  C.  C.  99 


)  12^;  12  Jur.  581  ;  3 


V.  Watson  (1788),  2  Term  Eep.  201 

V.  (1817),  32  State  Tr.  1 

V.  (1817),  2  Stark.  116 

V.  (1834).  6  C.  &  P.  653 

V.  Watt  (1905),  79  J.  P.  29  ;  20  Cox,  C.  C.  852 
V.  Weaver  (1873),  L.  R.  2  C.  C.  R.  85  ;  43  L.  J  (m 

W.  E.  190  ;  12  Cox,  C.  C.  527  . 
V.  Webb  (1867),  11  Cox,  C.  C.  133  . 
V.  Whalley  (1847),  2  Car.  &  Kir.  376  . 
V.  Whelan  (1881),  8  L.  E.  Ir.  314  ;  14  Cox,  C.  C.  695 
V.  White  (1865),  4  F.  &  F.  383  . 


~  V.  Whitehead  (1848),  3  Car.  &  Kir.  202  . 

—  V.  (1866),  L.  E.  1  C.  C.  E.  33 

14  W.  E.  677  ;  10  Cox,  C.  C.  234 


35  L.  J 


—  V.  Whittles  (1849),  13  Q.  B.  248  ;  18  L.  J.  (m.  c.) 

Sess.  Cas.  397   

—  V.  Wick  St.  Lawrence  (Inhabitants)  (1833),  5  B.  & 

(K.  B.)  289  ;  3  L.  J.  (m.  c.)  12  . 


96  :  13  Jur.  403 


—  V.  Wigley  (1835),  7  C.  &  P.  4  . 

—  V.  Wilbain  and  Eyan  (1863),  9  Cox,  C.  C.  448  . 

—  V.  Wilde  (1670),  1  Lev.  296  ;  2  Keb.  686  ;  T.  Eaym 

—  V.  Wilkinson  (1867),  10  Cox,  C.  C.  537  . 

—  v.  WiUiams  (1835),  7  C.  &  P.  320  . 
V.  (1853),  6  Cox,  C.  C.  343 

_  ^.   (1871),  12  Cox,  0.  C.  101 

—  V.  Willshire  (1881),  6  Q.  B.  D.  366 ;  50  L.  J.  (m.  c 

J.  P.  375  ;  29  W.  E.  473  ;  14  Cox,  C.  C.  641,  C 
_  V.  Wilshaw  (1841),  Car.  &  M.  145  . 

—  V.  Wood  (1832^,  1  Dowl.  509  . 

—  V.  Woodcock  (1789),  1  Leach,  539  . 

—  V,  Worth  (Inhabitants)  (1843),  12  L.  J.  (m.  c.)  47  ; 

376;  12  L.  J.  (q.  b.)  144  ;  7  Jur.  172 

—  V.  Wright  (1821),  Euss.  &  Ey.  456  . 

—  V.  Wyatt,  [1904]  1  K.  B.  188  ;  73  L.  J.  (k.  b.)  15 

285  ;  20  T.  L.  E.  68 ;  20  Cox,  C.  C.  462  . 

—  V.  Wye  (Inhabitants)  (1838),  7  Ad.  &  El.  761 ;  3  Nev. 

(M.  c.)  18  

—  V.  Yeoveley  (Inhabitants)  (1838),  8  Ad.  &  El.  806  ; 

WoU.  &  H.  614  

—  V.  Yewin  (1811),  2  Camp.  638,  n.       .  . 

—  V.  York  Corporation  (1792),  5  Term  Eep.  66  . 
E.'s  Trusts,  Re  (1870),  L.  E.  10  Eq.  41  ;  39  L.  J 
Eabey  v.  Birch  (1908),  72  J.  P.  106  . 
Rabone  v.  Williams  (1785),  7  Term  Eep.  360,  n. 


(CH 


c.)  13  ;  29  L. 


(m. 


Ad 


181 


)  57 
C.  1 
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Per, 


192 


544 


)  186 ;  14  L.  T, 
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New 


611 
443 
608 

590 
342 
344 
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.  493 
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669,  693 

.  695 

.  54& 
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.  547 

.  678 

.  471 
132  ;  3  Gal.  &  Dav. 

.     424,  464,  466 

.  48a 
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.    453,  464 
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Radcliffe,  Be,  European  Assurance  Society  v.  Eadcliffe  (1878),  7  Ch.  D.  733 ; 

26  W.  R.  417  36 

 V.  Pacific  Steam  Navigation  Co.,  [1910]  1  K.  B.  685  ;  79  L.  J.  (k.  b.) 

429  ;  102  L.  T.  206  ;  26  T.  L.  R.  319  ;  54  Sol.  Jo.  404  ;  3  B.  W.  C.  C.  185, 

C.  A   333,  355 

Radnor  (Countess)  v.  Vandebendy  (1697),  Show.  Pari.  Cas.  69  ;  2  Cas.  in  Ch. 

172  ;  1  Vern.  356  ;  1  Eq.  Cas.  Abr.  219  42 

RafEety  v.  Schofield,  [1897]  1  Ch.  937  ;  66  L.  J.  (ch.)  448  ;  76  L.  T.  648  ;  45 

W.  R.  460    99 

Raffles  r.  Wichelhaus  (1864),  2  H.  &  C.  906  ;  33  L.  J.  (ex.)  160  .  .  .  .  567 
Railway  Time  Tables  Publishing  Co.,  Re,  Ex  parte  Sandys  (1889),  42  Ch.  D. 

98  ;  58  L.  J.  (ch.)  504  ;  61  L.  T.  94  ;  37  W.  R.  531  ;  1  Meg.  208,  C.  A.       .  411 

B&ine,  Ex  parte  (1816).  19  Yes.  588  519 

Rainford  v.  Keith  (James)  and  Blackman  Co.,  Ltd.,  [1905]  1  Ch.  296  ;  reversed, 

[1905]  2  Ch.  147 ;  74  L.  J.  (ch.)  531  ;  92  L.  T.  786  ;  54  W.  R.  189  ;  12 

Mans.  162,  C.  A  409 

Rains  v.  Buxton  (1880),  14  Ch.  D.  537  ;  49  L.  J.  (ch.)  473  ;  43  L.  T.  88 ;  28 

W.  R.  954    170 

Rainsford  v.  Smith  (1561),  Dyer,  196  a   366,  372 

Rajah  Venkata  Sveta  r.  Inuganti  Bhavayammi  Garu  (1899),  15  T.  L.  R.  475  .  516 
Ralph  V.  Carrick  (1877),  5  Ch.  D.  984  ;  (1879),  11  Ch.  D.  873  ;  48  L.  J.  (ch.) 

801  ;  40  L.T.  505,  C.  A  106 

Rambert  v.  Cohen  (1802),  4  Esp.  213  515,  595 

Ramsay  v.  Margrett,  [1894]  2  Q.  B.  18  ;  70  L.  T.  788 ;  9  R.  407  ;  1  Mans.  184  .  442 

Ramsay's  Settlement,  Re  (1861),  30  Beav.  75    269 

Ramsden  v.  Dyson  (1866),  L.  R.  1  H.  L.  129  ;  12  Jur.  (n.  s.)  506  ;  14  W.  R.  936... 71, 

167,  168,  397 

  V.  Hylton  (1751),  2  Ves.  Sen.  304    166 

 r.  Jackson  (1737),  1  Atk.  292    331 

Rancliffe  (Lord)  v.  Parkyns  (Lady)  (1818),  6  Dow,  149       .       .     117,  121,  123,  144 

Randal  v.  Cockran  (1748),  1  Ves.  Sen.  98  149 

Randall  v.  Errington  (1805),  10  Ves.  423    157 

 V.  Gurney  (1819),  3  B.  &  Aid.  252  ;  1  Chit.  679      .       ...    586,  688 

 V.  Lynch  (1810),  2  Camp.  357    606 

 V.  Randall  (1835),  7  Sim.  271  ;  4  L.  J.  (CH.)  187  39 

 V.  Russell  (1817),  3  Mer.  190  96 

Ranelaugh  v.  Hayes  (1683),  1  Vern.  189  ;  2  Cas.  in  Ch.  146  ;  1  Eq.  Cas.  Abr.  17  .  51 

Rankm's  Settlement  Trusts,  Re  (1868),  L.  R.  6  Eq.  601  317 

Rann  v.  Hughes  (1778),  4  Bro.  Pari.  Cas.  27  ;  7  Term  Rep.  350,  n.  .  .  .  425 
Raphael  v.  Bank  of  England  (1855),  17  C.  B.  161  ;  25  L.J.  (c.  p.)  33  ;  4  W.  R.  10.. .571 
Rapid  Road  Transit  Co.,  Re,  [1909]  1  Ch.  96;  78  L.  J,  (cH.)  132  ;  99  L.  T. 

774 ;  53  Sol.  Jo.  83    581 

Rashdall  v.  Ford  (1866),  L.  R.  2  Eq.  750  ;  35  L.  J.  (CH.)  769  ;  14  W.  R.  950    .  378, 

379 

Rashleigh,  Ex  parte,  Ex  parte  ButterfiU,  Re  Dingle.    See  Dingle,  Re,  Ex 
parte  Butterfill,  Ex  parte  Rashleigh. 

 V.  Master  (1790),  1  Ves.  201  107 

Ratclifi  V.  Ratclifi  and  Anderson  (1859),  1  Sw.  &  Tr.  467  ;  5  Jur.  (n.  s.)  714  ;  7 

W.  R.  726    534 

Rattenberry,  Re,  Ray  v.  Grant,  [1906]  1  Ch.  667 ;  75  L.  J.  (en.)  304  ;  94  L.  T. 

475  ;  54  W.  R.  311  ;  22  T.  L.  R.  249    136,  138 

Rattenbury  v.  Fenton  (1833),  Coop.  temp.  Brough.  60    346 

Ravenga  v.  Mackintosh  (1824),  2  B.  &  C.  693  ;  4  Dow.  &  Ry.  (k.  b.)  107  ;  1  C.  &  P. 

204    450,  455 

Ravenscroft  v.  Workman,  Re  Arnold.     See  Arnold,   Be,  Ravenscroft  v. 

Workman. 

Ravenshaw^;.  HoUier  (1834),  7  Sim.  3  93 

Raw,  Be,  Morris  v.  Griffiths  (1884),  26  Ch.  D.  601 ;  53  L.  J.  (CH.)  1051  ;  51 

L.  T.  282  ;  32  W.  R.  986   108 

Rawe  V.  Chichester  (1773),  Amb.  715  165 

Rawley  v.  Rawley  (1876),  1  Q.  B.  D.  460  ;  46  L.  J.  (q.  b.)  675  ;  35  L.  T.  191 ;  24 

W.  R.  995,  C.  A  163 

Rawlin's  Case  (1687),  Jenk.  254  ;  4  Co.  Rep.  72,  a. ;  4  Leon.  116  .  .  373.  402 
Rawlins  v.  Powel  (1715),  1  P.  Wms.  297  ;  2  Eq.  Cas.  Abr.  438    .       .       .       .  138 

 V.  Richards  (1860),  28  Beav.  370    466 

,  ...  V.  Wickham  (1858),  4  Jur.  (n.  s.)  990  ;  affirmed,  3  De  G.  &  J.  304  ;  28 

L.  J.  (CH.)  188  ;  5  Jur.  (n.  s.)  278  :  7  W.  R.  145  .  .  16,  171,  610,  611,  614 
Rawlinson  v.  Scholes  (1898),  79  L.  T.  360    604 
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Rawson  v.  Samuel  (1841),  Cr.  &  Ph.  161  162 

Ray  V.  Grant,  lie  Rattenberry.    See  Rattenberry,  Ee,  Ray  v.  Grant. 

Rayer.  Be,  Rayer  v.  Rayer,  [1903]  1  Ch.  685  ;  72  L.  J.  (ch.)  230  ;  87  L.  T.  712  ; 

51  W.  R.  538   .       .       .    222,  281 

Raymond  v.  Tapson  (1882),  22  Ch.  D.  430 ;  48  L.  T.  403  ;  31  W.  R.  394,  C.  A.  .  678 
Rayner  v.  Preston  (1881),  18  Ch.  D.  1  ;  50  L.  J.  (ch.)  472  ;  44  L.  T.  787  ;  29 

W.  R.  546,  C.  A  99 

Rayson  v.  Adcock  (1863),  7  L.  T.  747  ;  9  Jur.  (n.  s.)  800    367 

Read  v.  Brookman  (1789),  3  Term  Rep.  151  26 

 V.  Gamble  (1835),  5  Nev.  &  M.  (k.  b.)  433  ;  10  Ad.  &  El.  597,  n.  .      .       .  521 

 V.  Lincoln  (Bishop),  [1892]  A.  C.  644  ;  62  L.  J.  (p.  c.)  1  ;  67  L.  T.  128  ; 

56  J.  P.  725    479,  563 
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Part  i. — Equitable  Jurisdiction. 

Sect.  1. — Nature  and  Extent  oj  Equitable  Jurisdiction. 
Sub-Sect.  1. — The  Subjects  of  Equitable  Jurisdiction  {a). 

The  subjects  1.  Equity  is  the  system  of  law  which,  prior  to  the  fusion  of 
of  equitable  Jaw  and  equity  effected  by  the  Judicature  Acts,  1873  and  1875,  was 
juris  iction.     administered  in  the  Court  of  Chancery  (h) .    In  certain  matters  that 


(a)  Many  of  the  subjects  discussed  in  this  article  are  dealt  with  in  detail 
elsewhere  under  their  special  titles.  The  object  here  is  to  state  the  leading 
principles  of  equity,  and  the  relation  of  equity  to  law  at  the  present  time.  The 
Judicature  Acts  have  emphasised,  rather  than  diminished,  the  importance  of 
the  principles  which  made  up  the  former  system  of  equity  jurisprudence  ;  and 
these  cannot  be  understood  without  frequent  reference  to  the  practice  of  the 
Court  of  Chancery,  and  the  introduction  of  matters  which  may  seem  to  be 
mainly  of  historical  interest.  An  outline  of  equity  which  discarded  the  history 
of  the  system  would  be  of  little  practical  value. 

(b)  For  a  general  description  of  the  jurisdiction  of  courts  of  equity,  see 
Mitford  (Lord  Eedesdale)  on  Pleadings,  4th  ed.,  pp.  4,  111  ;  Fonblanque, 
Treatise  of  Equity,  oth  ed.,  Vol.  I.,  p.  9,  n.  (f) ;  and  as  to  the  authority  of 
Xiord  Eedesdale's  work,  see  Lloyd  v.  Johnes  (1804),  9  Ves.  3Y,  per  Lord  Eldon, 
L.C.,  at  p.  54  ;  Cholmondeley  {Marquis)  v.  Clinton  (Lord)  (1820),  2  Jac.  &  W.  1, 
per  Plumer,  M.E.,  at  pp.  151,  152.  The  Court  of  Chancery  had  its  origin  in 
the  reign  of  Edward  II.  or  earlier,  and  was  due  to  the  deficiencies  of  the  common 
law  courts.  By  reason  of  violence  these  were  not  always  able  to  secure  the 
enforcement  of  their  judgments ;  moreover,  their  rules  were  needlessly  strict  in 
fiome  matters,  and  in  others  they  gave  no  remedy  at  all.  In  cases  where  the 
courts  were  thus  at  fault  petitions  for  redress  were  presented  to  the  King  or  his 
Council,  and  convenience  required  that  these  should  be  dealt  with  by  a  special 
tribunal.  For  this  purpose  the  Chancellor  and  the  officials  in  the  Chancery — chief 
among  them  the  Master  of  the  EoUs — were  available.  They  formed  under  the 
early  Plantagenet  kings  an  important  department  of  state ;  they  were  intrusted 
with  the  issue  of  the  original  writs  which  set  the  ordmary  courts  in  motion  ;  and 
the  Chancellor,  as  a  member  of  the  Council,  ah'eady  exercised  to  some  extent  an 
ordinajy  jurisdiction  similar  to  that  of  the  common  law  courts,  which  was  the 
foundation  of  the  subsequent  common  law  jurisdiction  of  the  Court  of 
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Chancery  (4  Co.  Inst.  79,  80;  Spence,  Vol.  I.,  p.  336;  Kerly,  History  of 
Equity,  pp.  52 — 56;  Holdsworth,  History  of  English  Law,  Vol.  I.,  pp.  200, 
235).  It  was  not  unnatural  that  to  the  Chancellor  should  fall  the  extraordinary 
jurisdiction  which  was  needed  to  assist,  correct,  or  supplement  the  jurisdiction 
of  the  ordinary  courts. 

The  separate  existence  of  the  Court  of  Chancery  probably  arose  from  the 
practice  of  petitions  being  referred  from  the  Council  to  the  Chancellor.  This  was 
done  under  Edward  I.  ;  the  Chancery  was  becoming  an  independent  court 
under  Edward  II.  and  Edward  III. ;  and  from  the  latter  reign  onwards  its 
existence  was  fully  established  and  its  progress  continuous  (see  Pollock  and 
Maitland,  History  of  English  Law,  2nd  ed.,  Vol.  I.,  pp.  193,  196,  197;  Kerly, 
History  of  Equity,  pp.  27 — 31 ;  "  Common  Law  and  Conscience  in  Chancery," 
Law  Quarterly  Eeview,  Vol.  I.,  p.  443  ;  Baild.,  pp.  xv.,  xlv.  ;  Holdsworth, 
History  of  English  Law,  Vol.  L,  pp.  196— 199  j  Spence,  Vol.  I.,  p.  335).  In 
1349  (22  Edw.  3)  the  King  issued  a  proclamation  to  the  sheriffs  of  London 
directing,  inter  alia,  that  "matters  of  grace"  should  be  referred  to  the 
Cha,ncellor  (Kerly,  History  of  Equity,  p.  31),  and  in  1394  recourse  to  the  new 
tribunal  was  so  frequent  that  the  stat.  17  Eic.  2,  c.  6  (1394),  inflicted  damages 
on  plaintiffs  for  false  claims  in  Chancery.  In  this  reign,  or  perhaps  earlier,  the 
writ  of  subpoena  was  introduced,  and  the  defendant  was  bound  by  it  to  answer 
the  plaintiff's  complaint  (Spence,  Vol.  I.,  p.  345  ;  Baild.,  p.  xiv.). 

The  encroachments  of  the  Court  of  Chancery,  and  the  use  of  the  writ  of 
subpoena  were  a  matter  of  continual,  though  ineffectual,  protest  in  Parliament 
throughout  the  fifteenth  century  (Kerly,  History  of  Equity,  pp.  37 — 45).  But 
in  addition  to  the  original  reasons  for  the  establishment  of  the  court  it  had 
by  its  recognition  and  enforcement  of  trusts,  in  their  old  form  of  uses  (Holds- 
worth,  Histoiy  of  English  Law,  Vol.  I.,  p.  238),  rendered  services  to  society  of 
vast  importance,  and  it  had  become  impossible  to  dispense  with  it.  The  six- 
teenth century  foimd  it  in  similar  conflict  with  the  common  law  courts  over 
the  right  which  it  claimed  to  override  theii-  judgments  by  injunction  (see 
Kerly,  History  of  Equity,  Vol.  I.,  pp.  89,  107 — 117) ;  and  the  conflict  was 
not  terminated  until  James  I.  decided  in  favour  of  the  Court  of  Chancery 
[Oxford's  [Earl)  Case  (1615),  1  Rep.  Ch.  1 ;  1  White  &  Tud.  L.  C,  7th  ed., 
p.  730).  The  reports  commence  in  the  middle  of  the  same  century  and  incor- 
porate a  few  rulings  of  earlier  date,  and  thenceforward  the  system  of  equity 
jurisdiction  was  continuously  developed  under  the  Chancellors,  of  whom  the  most 
illustrious  were  Sir  Heneage  Finch  (Lord  Nottingham),  1673 — 1682  (see  3  Bl. 
Com.  55;  4  ihid.  435),  known  as  the  "  father  of  equity"  (1  Maddock,  Practice 
of  Chancery,  3rd  ed.,  p.  xix.) ;  Lord  Hardwicke,  1737 — 1 756  (see  Butler's  (Charles) 
Eeminiscences,  Vol.  I.,  s.  xi.,  2,  4th  ed.,  p.  132  ;  Ooodtitle  v.  Otway  {1191),  7  Term 
Eep.  399,  416,  Ex.  Ch.  ;  Ex  parte  Greenivay  (1802),  6  Ves.  812);  Lord  Thurlow, 
1778—1792;  and  Lord  Eldon,  1801—6;  1807—27.  During  all  this  period 
the  procedure  in  Chancery  was  based  on  orders  issued  in  1617  by  Lord  Bacon 
(see  Kerly,  History  of  Equity,  p.  104). 

.  For  about  a  century  relief  corresponding  to  that  in  Chancery  was  given  to 
poor  suitors  in  the  Court  of  Requests.  This  was  established  in  the  reign  of 
Henry  VIII.,  and  notwithstanding  that  it  incurred  the  jealousy  of  the  common 
law  courts  and  was  decided  to  be  illegal  {Stepney  v.  Lloyd  (1598),  Cro.  Eliz.  647  ; 
Derby's  {Earl)  Case  (1614),  12  Co.  Eep.  114  ;  Penson  v.  Cartwright  (1614),  Cro. 
Jac.  345;  Calmady's  Case  (1640),  Cro.  Car.  595),  it  continued  till  it  was 
abolished  by  statute  in  1640  (Holdsworth,  History  of  English  Law,  Vol.  I., 
p.  210 ;  3  Bl.  Com.  50).  There  was  also  an  equity  side  to  the  Court  of 
Exchequer,  but  this  jurisdiction  was  transferred  to  the  Court  of  Chancery  by 
the  Court  of  Chancery  Act,  1841  (5  Vict.  c.  5),  s,  1.  And  equitable  jurisdiction 
was  exercised  by  the  courts  of  Wales  and  of  the  counties  palatine,  and  by 
other  local  courts  (Spence,  Vol.  I.,  p.  352).  The  courts  of  the  County  Palatine 
of  Chester  and  of  Wales  were  abolished  by  the  Law  Terms  Act,  1830  (11 
Geo.  4  «&  1  WiU.  4,  c.  70),  s.  14.  As  to  the  Chancery  Courts  of  Lancaster 
and  Durham,  see  title  Cotjets,  Vol.  IX.,  pp.  120 — 127.  For  further  authorities 
as  to  the  early  history  of  the  Court  of  Chancery,  see  Aslib.,  p.  25.  The  power  of 
assisting  the  common  law  courts  by  punishing  violent  interference  with  their 
process  appears  to  have  been  transferred  to  the  Star  Chamber  when  that  tribunal 
■was  instituted  under  Henry  VII.  (Ashb.,  p.  27  ;  Baild.,  p.  xx.). 

The  jurisdiction  of  the  Chancellor  was  often  delegated  to  the  Master  of  the 
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court  enforced  rights  which  were  not  in  general  (c)  recognised  at 
law,  as  in  trusts,  married  women's  settled  property,  and  equities  of 
redemption  ;  or  gave  relief  where  no  relief  was  available  at  law,  as 
in  relief  against  penalties  and  forfeitures.  This  was  known  as  the 
exclusive  jurisdiction  in  equity.  In  other  matters  the  Court  of 
Chancery  enforced  rights  which  were  also  recognised  at  law ;  and 
it  then  either  gave  an  alternative  and  usually  a  more  efficient 
remedy,  as  in  contract  (with  the  alternative  remedy  of  specific 
performance),  fraud,  mistake,  account,  partition  and  partnership ; 
or  supplied  a  remedy  to  replace  a  legal  remedy  which  had  been 
lost,  as  where  by  accident  a  plaintiff  had  lost  the  means  of 
asserting  his  remedy  at  law.  This  was  known  as  the  concurrent 
jurisdiction.  There  was  also  the  auxiliary  jurisdiction  in  equity ; 
and  in  exercising  this  the  Court  of  Chancery  did  not  in  general 
itself  decide  upon  the  rights  of  the  parties,  but  afforded  the  benefit 
of  its  special  procedure  either  (1)  to  facilitate  the  determination  of 
the  rights  of  the  parties  in  other  courts,  as  where  it  compelled 
discovery  of  facts  or  documents,  or  entertained  suits  to  perpetuate 
testimony ;  or  (2)  to  secure  to  the  plaintiff,  if  successful,  the  fruits 
of  the  litigation,  as  where  it  protected  property  pending  litigation 
by  the  appointment  of  a  receiver,  or  prevented  irreparable  damage 
by  granting  injunctions  to  restrain  the  assertion  of  doubtful  rights  ; 
or  (3)  to  prevent  injury  to  a  third  person  from  the  conflicting 
rights  of  others,  as  in  interpleader.  Moreover,  the  Court  of 
Chancery  exercised  an  overriding  jurisdiction  by  preventing  pro- 
ceedings in  the  common  law  courts  from  being  made  the  instru- 
ment of  ■  oppression  :  this  it  did  by  restraining  the  commencement 
or  prosecution  of  such  proceedings,  or  the  enforcement  of  judgments 
under  them,  as  the  case  might  require. 


Sub-Sect.  2. — The  Nature  of  Equity. 

The  nature  of  2.  Early  authorities  refer  to  "  conscience,"  "  reason,"  and 
■equity,  good  faith  "  as  the  principles  which  guided  the  Court  of  Chancery, 

and  the  term  "  equity  "  implies  a  system  of  law  w^hich  is  more  con- 
sonant than  the  ordinary  law  with  opinions  current  for  the  time 
being  as  to  a  just  regulation  of  the  mutual  rights  and  duties  of  men 


"Rolls,  who  thus  became  the  deputy  of  the  Chancellor  (Holdsworth,  History  of 
English  Law,  Yol.  I.,  p.  214;  Kerly,  History  of  Equity,  pp.  60,  127),  and  in 
time  exercised  a  regular  jurisdiction,  subject  to  appeal  to  the  Chancellor  (see 
stat.  (1729 — 30)  3  Geo.  2,  c.  30,  repealed  by  Civil  Procedure  Acts  Repeal  Act, 
1879  (42  &  43  Yict.  c.  59) ).  The  first  Vice-Chancellor  was  appointed  in  1813, 
and  two  more  were  added  in  1842  by  the  Court  of  Chancery  Act,  1841  (5  Yict. 
c.  5).  As  to  the  staff  of  the  court,  and  as  to  the  defects  in  its  organisation  and 
its  reconstitution  in  the  nineteenth  century,  see  Holdsworth,  History  of  English 
Law,  Yol.  I.,  pp.  217  seq. ;  Kerly,  History  of  Equity,  pp.  59, 127 ;  and  compare 
Ex  parte  The  Six  Clerks  (1798),  3  Yes.  589,  599,  600;  -Masters  of  the  Chancery, 
Hargrave's  Law  Tracts,  Yol.  I.,  p.  293.  In  1852  the  masters  were  abolished; 
the  Master  of  the  EoUs  and  the  Yice-Chancellors  were  empowered  to  sit  in 
chambers,  and  two  chief  clerks  were  assigned  to  each  ;  and  conveyancing  counsel 
to  the  court  were  appointed  (Court  of  Chancery  Act,  1852  (15  &  16  Yict. 
c.  80) );  as  to  taxing  masters,  see  Silkstone  and  Haigh  Moor  Coal.  Co.  v.  Edey^ 
[1901J  2  Ch.  652,  655,  C.  A.  See.  as  to  the  present  organisation,  title  Courts, 
Yol.  IX.,  pp.  60,  67,  68.  _ 

(c)  As  to  devises  of  equitable  estates,  see  note  (it),  p.  94,  post. 
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living  in  a  civilised  society  (^Q.    But  there  was  never  a  time  in  the     Sect.  i. 
history  of  the  court  when  the  Chancellor  was  at  liberty  to  follow  Nature  and 
generally  either  his  own,  or  professional,  or  common  opinions  as  to    Extent  of 
what  was  right  and  convenient.    Law  and  the  administration  of  Eauitable 
law  are,  in  all  systems,  intended  as  a  means  of  attaining  justice,  but      Yion  ^" 

the  means  are  imperfect.    The  special  imperfections  of  mediaeval   1 

common  law  were,  as  to  the  law  itself,  that  its  rules  were  too 
strict (e),  and  that  it  did  not  cover  the  whole  field  of  obligations; 
as  to  its  administration,  that  it  had  no  effectual  means  of  extracting 
truth  from  the  parties,  that  its  judgments  were  not  capable  of 
being  adapted  to  meet  special  circumstances,  and  that  they  were 
often  unenforceable  through  the  opposition  of  the  defendant,  or  were 
turned  into  a  means  of  oppression. 

The  Court  of  Chancery,  in  so  far  as  it  remedied  these  defects, 
afforded  an  improved  system  of  attaining  justice,  but  this  was  the 
extent  of  the  difference  between  law  and  equity  (/).   Each  had  the 


{d)  Baild.,  p.  xxx. ;  Spence,  Vol.  I.,  pp.  408,  n.  (a),  411,  415,  n.  (b).  A  writ 
from  Henry  V.  to  the  Chancellor  in  1419  directs  him  to  do  both  right  and 
equity  (Baild.,  p.  xxx.).  Conipare  the  words  in  7  Edw.  4  (Close  Eolls),  xxxi., 
"according  to  equity  and  conscience  and  to  the  old  course  and  laudable  custom 
of  the  same  court"  (cited  in  Holdsworth,  History  of  English  Law,  Vol.  I., 
p.  202).  But  in  general,  when  the  word  "conscience"  was  used,  this  denoted 
the  conscience  of  the  defendant,  and  the  court  by  decree  in  ^-lersonam  prevented 
his  making  an  unconscionable  use  of  his  rights  at  common  law.  This  was  the 
ground  of  injunctions  against  enforcing  judgments  at  law.  "When  a  judg- 
ment is  obtained  by  oppression,  wrong,  and  a  hard  conscience,  the  Chancellor 
will  frustrate  and  set  it  aside,  not  for  any  error  or  defect  in  the  judgment, 
but  for  the  hard  conscience  of  the  party  "  {Oxford's  {Earl)  Case  (1615),  1  Eep. 
Ch.  1  ;  1  White  &  Tud.  L.  C,  1th.  ed.,  p.  730).  And  the  correction  of  the  con- 
science  of  the  defendant  was  the  ground  of  the  interference  of  equity  in  cases  of 
fraud,  breach  of  trust,  and  wrong  and  oppression  generally. 

(e)  Thus  there  could  be  no  action  on  a  bond,  if  lost,  since  production  of  the 
bond  was  at  law  essential  ;  and,  on  the  other  hand,  an  obligor,  who  paid  the 
debt,  but  took  no  receipt  and  left  the  bond  outstanding,  was  liable  to  pay  over 
again  (Doctor  and  Student,  p.  42).  The  necessity  for  equity  to  correct  the 
excessive  strictness  of  the  law  was  usually  put  upon  the  ground  that  the  law 
was  concerned  with  general  rules  and  could  not  adapt  itself  to  particular 
circumstances  :  "  The  cause  why  there  is  a  Chancery  is  for  that  men's  actions 
are  so  divers  and  infinite,  that  it  is  impossible  to  make  any  general  law  which 
may  aptly  meet  with  every  particular  act,  and  not  fail  in  some  circumstances  " 
( per  Lord  Ellesmere,  L.C,  in  Oxford's  {Earl)  Case,  supra)  ;  see  Doctor  and 
Student,  p.  52. 

(/)  Law  and  equity,  it  was  said  by  Lord  Ellesmere,  L.C,  have  both  the 
same  end,  which  is  to  do  right  {Oxford's  {Earl)  Case,  supra),  and  in  some 
matters,  especially  in  regard  to  titles  to  equitable  estates,  equity  followed  the 
law  implicitly.  Where  it  differed  from  the  law,  this  was  in  order  to  moderate 
its  rigour;  to  supply  its  omissions;  to  assist  the  legal  remedy ;  or  to  relieve  against 
the  evasion  of  the  law,  or  the  abuse  of  the  legal  right  {Dudley  {Lord)  v.  Dudley 
{Lady)  (1705),  Prec.  Ch.  241,  244;  Coivper  v.  Cowper  {Earl)  (1734),  2  P.  Wms. 
720).  It  moderated  its  rigour  by  giving  relief  against  forfeitures  or  the  loss  of 
documents  ;  it  supplied  its  omissions  by  exacting  conscientious  conduct  from 
the  defendant  when  the  law  recognised  no  binding  obligation ;  it  assisted  the 
legal  remedy  by  discovery  and  the  preservation  of  .  property  pendente  lite;  it 
relieved  against  the  evasion  of  the  law  by  removing  technical  impediments,  such 
as  a  satisfied  term  which  prevented  dower  from  attaching ;  and  it  relieved  against 
the  abuse  of  the  legal  right  by  granting  injunctions  to  restrain  the  enforcement 
of  unconscientious  judgments.  In  early  days  the  power  or  number  of  the 
defendants  frequently  called  for  the  intervention  of  equity  to  assist  the  law,  and 
a  relic  of  this  existed  in  the  common  clause  in  equity  bills  charging  combination 
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Sect.  1.     game  object ;  each  attained  it  only  imperfectly — equity  somewhat 
Nature  and  less  imperfectly  than  law.    Both,  moreover,  were  developed  in  the 
Extent  of    same  way,  by  decisions  given  in  accordance  with  precedents  and 
Equitable    subject  to  professional  criticism.    From  the  beginning  the  Court  of 
Jmisdic-     Chancery  acted  on  the  maxim  that    equity  follows  the  law,"  and 
tion.  ga,geg  -^here  the  legal  analogy  clearly  applied  the  rule  of  law 

was  adopted  however  harsh  it  might  be  (g). 

As  to  matters  not  ordinarily  dealt  with  at  common  law,  such  as 
trusts  and  legacies,  equity  was  free  to  go  to  new  sources  of  law, 
and  the  Koman  law  and  the  canon  law  were  laid  under  con- 
tribution (h) ;  and  for  a  time,  in  laying  the  foundations  of  a  new 
system  of  jurisprudence,  the  Chancellors  acted,  when  necessary,  on 
their  own  initiative,  and  made  precedents.  But  they  made  as  few 
innovations  on  the  common  law  as  possible,  and  the  usual  course 
was  to  disclaim  the  free  following  of  any  such  notion  as  natural 
justice  and  to  adhere  to  precedents  (i).  By  the  time  that  Lord 
Bldon's  chancellorship  closed  equity  was  a  system  of  rules  as  well 


and  conspiracy  whicli  lasted  until  the  nineteenth  century  (Mitford  on  Pleadings, 
p.  40).  As  to  the  early  records  of  the  Court  of  Chancery,  see  Baild.,  and  as  to 
the  grounds  of  the  jurisdiction  and  the  subjects  originally  dealt  with,  see 
Kerly,  History  of  Equity,  pp.  70—93,  129—153;  Holdsworth,  History  of 
English  Law,  Vol.  I.,  pp.  237  et  seq. 

(g)  Bath  {Earl)  v.  Sherwin  (1710),  10  Mod.  Eep.  1,  per  Lord  Cowper,  L.C.,  at 
p.  3  ;  and  see  p.  68,  post.  A  judge  in  equity  cannot  *'  alter  the  maxims  of  th» 
common  law,  for  this  would  be  to  assume  a  power  paramount  to  the  law." 
Thus,  as  pointed  out  in  that  case,  equity  did  not  interfere  with  the  singularly 
harsh  doctrine  of  collateral  warranty  (Cary,  6,  and  see  Co.  Litt.  373  a,  b).  The 
doctrine  was  abolished  by  4  Ann.  c.  16,  s.  21,  see  Eawle  on  Covenants  for  Title, 
s.  8.  Equity  did  not  allow  money  to  be  followed,  as  against  the  heir,  into  land 
purchased  with  it  {Townsend  v.  Kilmurrey  (1637),  Toth.  121;  see  Buxton 
Snee  (1748),  1  Yes.  Sen.  154;  Spence,  Yol.  I.,  p.  417).  But  in  some  matters 
equity  exercised  a  jurisdiction  corrective  of  the  common  law  (Spence,  Yol.  I., 
p.  409),  and  at  a  late  date  it  created  the  doctrine  of  separate  property  of  married 
women  in  violation  of  common  law  principles  {ih'd.,  p.  419). 

{h)  The  exclusion  of  the  Eoman  law  from  the  common  law  courts  was  not 
followed  in  Chancery  (Spence,  Yol.  I.,  p.  346),  though  the  extent  to  which  it 
was  really  used  there  has  been  disputed  (see  Kerly,  History  of  Equity,  p.  189). 

(i)  "With  such  a  conscience  as  is  only  naturalis  and  interna  this  court  has 
nothing  to  do ;  the  conscience  by  which  I  am  to  proceed  is  merely  civilia  et 
poUtica,  and  tied  to  certain  measures  "  {CooTc  v.  Fountain  (1676),  3  Swan.  585,  per 
Lord  Nottingham,  L.C,  at  p.  600).  **  Though  proceedings  in  equity  are  said 
to  be  secundum  discretionem  honi  viri,  yet,  when  it  is  asked,  vir  bonus  est  quia  ? 
the  answer  is,  qui  consulta  patrum,  qui  leges  juraque  servaf  {Cowper  v.  Cowper 
(Earl)  (1734),  2  P.  Wms.  720,  per  Jekyll,  M.E.,  at  p.  753).  And  as  to  the 
influence  of  precedents  in  Chancery,  see  Kerly,  History  of  Equity,  pp.  100,  184  ; 
Spence,  Yol.  I.,  p.  416.  In  Fry  v.  Porter  (1670),  1  Mod.  Eep.  300,  the  question 
was  raised  whether,  since  equity  was  a  universal  truth,  there  could  be  a  pre- 
cedent for  it  {per  Yatjghan,  C.J.,  p.  307).  But  of  course  equity  is  not  of  this 
nature,  and  Lord  Keeper  Bridgman  put  the  matter  on  a  practical  ground : 
"  Certainly  precedents  are  very  necessary  and  useful  to  us,  for  in  them  we  may 
find  the  reasons  of  the  equity  to  guide  us;  and  besides  the  authority  of  those 
who  made  them  is  much  to  be  regarded  "  {ibid.).  Lord  Macclesfield's  opinion 
was,  J*  never  to  shake  any  settled  resolution  touching  property  or  the  title,  of 
land,  it  being  for  the  common  good  that  these  should  be  certain  and  known,, 
however  ill-grounded  the  first  resolution  should  be"  {Wagstaff  v.  Wagstaff 
(1724),  2  P.  Wms.  258  ;  compare  Sparrow  v.  Hardcastle  (1754),  Amb.  224,  227 ; 
and  Lord  Nottingham  in  Pitt  v.  Hunt  (1681),  1  Yern.  18,  approving  a  saying 
attributed  to  Walter,  C.B.  :  '*  It  is  no  matter  what  the  law  is,  so  it  be  known 
what  it  is."    See  Maddock,  Chancery  Practice,  3rd  ed.,  Yol.  I.,  p.  xiii. 
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Sect.  1. 

Nature  and 
Extent  of 
Equitable 
Jurisdic- 
tion. 


settled  as  ever  the  common  law  had  been  (j),  and  it  had  become 
incapable  of  judicial  alteration  except  by  the  application  of  old 
rules  to  new  subjects  or  to  fresh  circumstances,  a  process  that  is 
continually  going  on  both  at  law  and  in  equity  (/c).  At  the  end 
'of  the  eighteenth  century  an  effort  was  made  by  Lord  Mansfield 
and  other  common  law  judges  to  introduce  equitable  principles 
into  the  common  law  courts,  but  this  was  viewed  with  jealousy 
in  the  Court  of  Chancery  (/),  and  on  most  points  the  common  law 
courts  reverted  to  their  former  rules  (m). 

Sub-Sect  3. — The  Exclusive  Jurisdiction  in  Equity  {n), 

3.  Trusts  formed  the  leading  subject-matter  of  the  exclusive  Trusts, 
jurisdiction  in  equity  (o),  and  the  jurisdiction  extended  beyond 
express  trusts  to  constructive  and  resulting  trusts,  and  to  rights 

and  obligations  arising  out  of  fiduciary  relationship  generally  (p). 
Charitiis  constituted  a  special  class  of  trust,  and  fell  within  this 
jurisdiction  (q).  The  recognition  of  trusts  resulted  in  the  creation  of 
equitable  interests  in  property,  and  as  to  these  equity  had  exclusive 
jurisdiction,  though  in  general  it  dealt  with  them  in  accordance 
with  the  rules  applicable  at  common  law  to  legal  interests. 

4.  Where  property  was  given  in  trust  for  a  married  woman,  Married 
equity  allowed  it  to  be  settled  on  her  as  separate  estate  and  subject  ^p^^^^g 
to  a  restraint  on  anticipation  (r)  ;  and  even  where  there  was  no  estate, 
trust,  equity,  if  the  property  was  intended  for  her  separate  use, 
produced  the  same  effect  by  treating  the  husband  as  a  trustee  for 

her  (s) . 

5.  Choses  in  action  and  contingent  or  expectant  interests  in  Equitable 
real  property  were  not  assignable  at  lavv%  but  were  assignable  assiguuients. 


(./)  Gee  V.  Fritchard  (1818),  2  Swan.  402,  |)er  Lord  Eldon,  L.C.,  at  p.  414: 
*'  The  doctrines  of  this  court  ought  to  be  as  well  settled,  and  made  as  uniform 
almost  as  those  of  the  common  law,  laying  down  fixed  principles,  but  taking 
care  that  thev  are  to  be  applied  according  to  the  circumstances  of  each  case  "  ; 
Davis  V.  MaHborouyh  {Duke)  (1819),  2  Swan.  108,  163  ;  see  Kerly,  History  of 
Equity,  p.  167  ;  and  see  ihid.,  pp.  184 — 263,  for  a  detailed  account  of  the  growth 
of  modern  equity. 

{k)  As  to  modern  rules  of  equity,  see  Re  Halletfs  Estate,  Knatclihull  v.  Hallett 
(1880),  13  Ch.  D.  696,  C.  K.,  per  Jessel,  M.E.,  at  p.  710. 
(/)  See  Gooth  v.  Jacl:son  (1801),  6  Yes.  12,  39. 

(m)  See  Ashb.,  pp.  15,  16.  But  the  action  to  recover  money  paid  by  mistake, 
or  obtained  by  improper  means,  which  was  in  the  nature  of  an  equitable  action, 
became  established  at  law  [Moses  v.  Macferlan  (1760),  2  Burr.  1005) ;  see  p.  22, ^os^. 

{n)  Technically  the  distinction  between  the  exclusive,  the  concurrent,  and 
the  auxiliary  jurisdiction — a  distinction  never  verj^  clearly  established  in  certain 
details — is  obsolete.  But  references  to  it  are  still  of  frequent  occurrence  in 
judgments,  and  it  is  retained  here  as  the  most  convenient  way  of  showing  the 
scope  of  equitable  jurisdiction. 

(o)  As  to  the  refusal  of  the  common  law  courts  to  recognise  trusts,  and  the 
consequent  rise  of  this  exclusive  jurisdiction,  see  p.  89,  post. 

(p)  Seep.  154:,  post;  and  title  Trijsts  and  Trustees. 

(q)  See  title  Chabities,  Yol.  lY.,  p.  294. 

[r]  See  Jones  v.  Harris  (1804),  9  Yes.  486,  493  ;  Tulleit  v.  Armstrong  {1S38), 
1  Beav.  1,  21;  VaugJian  v.  Vanderstegen  (1854),  2  Drew.  363;  Taylor  v.  Meads 
(1865),  4  De  G.  J.  &  Sm.  597  ;  and  see  title  Huseand  and  Wife. 

(s)  Bennet  v.  Davis  (1725),  2  P.  Wms.  316  ;  see  Lucas  v.  Lmas  (1738),  1  Atk. 
270;  Graham  v.  Londonderry  (1746),  3  Atk.  393. 

H.L.-— XIII.  B  O 


10 


Equity. 


Sect.  1. 

Nature  and 
Extent  of 
Equitable 
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Application 
•of  equitable 
doctrines. 

Conversion 
•etc. 


in  equity  on  the  ground  that  the  assignment,  either  in  form  or  in 
effect,  amounted  to  a  declaration  of  trust,  with  authority  for  the 
assignee  to  make  use  of  the  name  of  the  assignor  to  obtain  the 
benefit  of  the  assignment  (t). 

6.  As  regards  claims  to  property  generally,  when  they  had 
once  come,  upon  the  ground  of  trust  or  otherwise,  within  its 
jurisdiction,  equity  applied  its  own  peculiar  doctrines  in  order  to 
adjust  the  rights  of  the  parties  in  accordance  with  the  intention 
of  settlors  and  testators,  or  to  prevent  injustice.  Hence  the  exclusive 
jurisdiction  included  the  application  of  the  doctrines  of  conversion, 
election,  satisfaction,  and  marshalling  of  assets  and  securities,  and 
the  enforcement  of  a  wife's  equity  to  a  settlement. 

Belief  against  7.  The  strictness  of  the  common  law  in  enforcing  penalties  and 
forfeitures.  forfeitures  led  to  the  intervention  of  equity  in  order  to  give  relief 
in  certain  circumstances  ;  and  to  this  head  of  the  jurisdiction 
may  be  referred  the  equitable  relief  against  the  forfeiture  of 
mortgaged  property  which  gave  rise  to  the  equity  of  redemption, 
and  resulted  in  conferring  upon  equity  a  jurisdiction,  which  was 
practically  .exclusive,  in  adjusting  the  rights  and  liabilities  of 
mortgagor  and  mortgagee.  In  addition  to  equities  arising  out 
of  legal  mortgages,  equity  recognised  and  enforced  mortgages 
unaccompanied  by  the  legal  estate — whether  mortgages  of  the 
equity  of  redemption  or  charges — and  certain  kinds  of  non- 
possessory  liens,  which  were  known  as  equitable  liens  (it). 


'Grounds 
of  the 
concurrent 
jurisdiction. 


Sub-Sect.  4. — The  Concurrent  Jurisdiction  in  Equity. 

8.  In  certain  matters  which  were  ordinarily  the  subject  of 
jurisdiction  at  law,  equity  exercised  a  concurrent  jurisdiction.  This 
was  based  on  various  circumstances — that  the  legal  remedy  was  not 
available,  that  the  equitable  remedy  was  more  efficient,  or  that  the 
procedure  in  equity  afforded  advantages  which  were  not  attainable 
at  law.  In  addition,  the  Court  of  Chancery  could  mould  its 
decrees  so  as  to  adjust  the  rights  of  the  parties  in  a  manner  not 
practicable  at  law,  and,  by  bringing  all  the  parties  interested 
before  it,  could  avoid  multiplicity  of  suits  {v).  Upon  some 
one  or  more  of  these  considerations  was  based  the  jurisdiction 
in  specific  performance  ;  fraud,  mistake,  and  accident ;  account ; 
-contribution ;  administration  of  estates ;  partnership ;  determination 
of  boundaries ;  partition ;  and  dower.  •  In  tithes,  and  in  dealing  with 
the  effects  of  deceased  persons,  the  jurisdiction  in  equity  was  con- 
current with  that  of  the  ecclesiastical  courts. 

In  cases  of  concurrent  jurisdiction,  where  proceedings  were 


{t)  See  Co.  Litt.  232  b,  n.  (1)  ;  Story,  s.  1040 ;  and  title  Choses  in  Action, 
Yol.  lY.,  p.  374. 

[u)  See  titles  Lien  ;  Mortgage.  As  to  tlie  jurisdiction  of  equity  in  regard 
to  infants,  see  title  Infants  and  Childben.  The  Court  of  Chancery,  as  such, 
had  no  jurisdiction  in  regard  to  lunatics. 

{y)  Thus,  where  an  heir  was  liable  to  a  claim  against  his  ancestor,  but  had  a 
right  to  be  reimbursed  out  of  the  personal  estate,  rnultiplicity  of  suits  was 
avoided  by  bringing  both  heir  and  executor  before  the  court  {Knight  v.  Knight 
(1734),  3  P.  Wms.  331). 
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pending  at  law,  the  Court  of  Chancery  did  not  interfere  unless  it     Sect.  i. 
had  better  means  of  doing  justice  between  the  parties  than  a  court  Nature  and 
of  law ;  either  because  it  could  give  a  more  perfect  remedy,  or    Extent  of 
because  the  nature  of  the  case  admitted  of  its  being  better  tried  by  Equitable 
the  procedure  in  equity  than  at  law  (a).    Where  the  action  at  law  YioV°" 

was  on  an  instrument  or  judgment,  and  the  defence  was  fraud,   '. 

this  was  a  question  which,  under  the  later  procedure  at  law, 
could  be  better  tried  there,  and  the  Court  of  Chancery,  although 
it  had  complete  jurisdiction  in  such  a  case,  refused  to  interfere  (6). 

But  where  jurisdiction  in  equity  had  once  been  assumed,  because 
there  was  no  adequate  remedy  at  law,  such  jurisdiction  was 
not  lost  upon  the  common  law  courts  obtaining  an  equivalent 
jurisdiction  (c). 

(i.)  Specific  Performance  {d). 

9.  Where  a  contract  is  not  duly  performed  on  one  side  the  Specific 
normal  remedy  is  an  action  at  law  to  recover  damages  for  breach  performance, 
of  contract ;  but  if  this  were  the  only  remedy,  it  would  always  be 
at  the  option  of  the  defaulting  party  either  to  perform  his  contract 
or  to  pay  damages.  In  many  cases  damages  are  an  adequate 
remedy,  and  the  exercise  of  this  option  does  no  injury  to  the  other 
p)arty.  But  in  cases  where  the  remedy  of  damages  was  not 
adequate  (e),  equity  in  very  early  times  (/)  assumed  jurisdiction  to 
deprive  the  defaulting  party  of  this  option  and  to  compel  him  to 
carry  his  contract  into  effect.  The  remedy  of  specific  per- 
formance is  peculiar  to  equity,  but  it  is  exercised  in  respect  of  a 
subject-matter — contract — which  is  equally  within  the  cognisance 
of  courts  of  common  law;  and  the  foundation  of  the  equitable 
jurisdiction  is  that  the  remedy  at  law  is  inadequate  {g).  Originally, 


(a)  Oclisenhein  v.  Papelier  (1873),  8  Ch.  App.  695,  697. 
{h)  Ibid.;  Hoare  v.  Bremridye  (1872),  8  Ch.  App.  22. 

(c)  "It  does  not  follow,  because  the  court  of  law  will  give  relief,  that  this 
coort  loses  the  concurrent  jurisdiction  which  it  has  always  had,"  see  Atlnnson  v. 
Leonard  (1791),  3  Bro.  C.^  C.  218,  224  (lost  bonds) ;  KempY.  Prijor  (1802),  7  Ves. 
237  (money  had  and  received)  ;  British  Empire  Shipping  Co.  v.  Somes  (1857),  3 
K.  &  J.  433  (bill  for  discovery). 

(d)  See  title  Specific  Performance. 

(e)  "  The  court  gives  specific  performance  instead  of  damages  only  when  it  can 
by  that  means  do  more  perfect  and  complete  justice  "  {IVilson  v.  Northampton 
and  Banlury  Junction  Rail.  Co.  (1874),  9  Ch.  App.  279,  per  Lord  Selborne,  L.O., 
at  p.  284). 

(/)  Kerly,  History  of  Equity,  p.  147 ;  Fry  on  Specific  Performance,  4th  ed., 
ss,  33  et  seq.  ;  Baild.,  p.  xxxv. 

{(j)  Harnett  \.  Yielding  (1805),  2  Sch.  &  Lef.  549,  per  Lord  Eedesdale,  L.C, 
at  p.  553.  The  iq^uestion  whether  or  not  specific  performance  will  be  enforced 
does  not  depend  on  whether  the  subject-matter  of  the  contract  is  real  or  personal 
property,  but  on  the  inadequacy  of  the  remedy  at  law  ;  though  usually  this  is 
inadequate  in  the  case  of  realty  and  adequate  in  the  case  of  personalty  [Adderley 
v.  Dixon  (1824),  1  Sim.  &  St.  607,  per  Leach,  Y.-C,  at  p.  610;  and  see  title 
Specific  Performance).  Thus  specific  performance  does  not  lie  upon  a  con- 
tract to  purchase  stock  which  is  readily  procurable  in  the  open  market  {Cuddee 
v.  Butter  (1719),  1  P.  Wms.  570);  but  it  lies  for  the  delivery  of  certificates  of 
stock  {Doloret  v.  Bothschild  (1824),  1  Sim.  &  St.  590),  or  on  a  contract  for  sale 
of  personal  chattels  which  cannot  be  readily  replaced  (see  Arunddl  {Lady)  v. 
Phipps  (1804),  10  Yes.  139,  148),  including  shares  in  companies  as  opposed  to 
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Sect.  1.     indeed,  the  plaintiff  was  required  to  establish  his  legal  title  bj 
Nature  and  recovering  damages  on  the  contract  at  law  before  he  came  into 
Extent  of    equity  (h) ;   and  specific  performance  was  granted  as  a  better 
Equitable    remedy  on  the  legal  title  (i),  and,  in  strictness,  it  assumed  that  the 
Jmsdic-    contract  could  be  sued  on  at  law  (k).    But  the  remedy  was  not 
confined  to  cases  where  the  plaintiff  could  sue  at  law,  and  it  might 
be  given  where  he  had  forfeited  his  legal  remedy  by  not  himself 
observing  the  contract  in  all  respects  {I),  or  where  he  had  not 
acquired  a  remedy  in  consequence  of  the  contract  not  complying  i 
with  the  Statute  of  Frauds.    In  the  latter  case  a  court  of  equity 
might  dispense  with  the  statute  where  there  had  been  part  per- 
formance, and,  in  suitable  circumstances,  specifically  enforce  the 
parol  agreement  (m)  ;  and  this  jurisdiction  is  now  exercised  by  the 
High  Court. 

10.  Analogous  to  the  jurisdiction  in  specific  performance,  though 
not  arising  out  of  contract,  was  the  jurisdiction  to  compel  the  specific 
delivery  of  chattels.    This  was  exercised  in  cases  where  chattels  i 
were  wrongfully  withheld  and  the  plaintiff  could  not  be  adequately 
compensated  by  damages         The  appropriate  remedy  at  common 

public  stocks  {DuncuftY.  Alhrecht  (1841),  12  Sim.  189  ;  Cheale  v.  Kenwai^d  {1858), 
3  De  G.  &  J.  27),  or  where  for  any  other  reason  daniages  will  not  place  the 
innocent  party  in  as  advantageous  a  position  as  if  the  contract  had  been  per- 
formed {Buxton  V.  Lister  (1*746),  3  Atk.  383) ;  and  though  a  contract  involving 
the  performance  of  work  will  not  in  general  be  specifically  enforced,  in  conse- 
quence of  the  inability  of  the  court  to  superintend  the  performance,  yet  this 
objection  will  not  prevail  if  the  contract  is  definite  and  damages  are  not  an 
adequate  remedy,  and  if  the  defaulting  party  has  obtained  possession  of  the 
subject-matter  of  the  contract  {Wolverhampton  Corporation  y.  Emmoi^s,  [1901] 

1  K.  B.  615,  0.  A. ;  compare  Mosely  v.  Virgin  (1796),  3  Ves.  184). 
There  was  ■  at  one  time  a  notion  that  a  court  of  equity,  if  it  refused  specific 

performance,  might  give  compensation  for  the  breach  of  contract  {Denton  v. 
Stewart  (1786),  1  Cox,  Eq.  Cas.  258 ;  Greenaway  v.  Adams  (1806),  12  Yes.  395)  ; 
but  this  was  overruled  {Todd  v.  Oee  (1810),  17  Ves.  273 ;  Sainshiiry  v.  Jones 
(1839),  5  My.  &  Or.  1 ;  see  Aberaman  Ironworks  v.  WicJ^ens  (1868),  L.  E.  5  Eq. 
485,  514).  However,  statutory  power  to  give  damages  in  addition  to  or  in  lieu 
of  specific  performance  was  conferred  on  the  Court  of  Chancery  by  the  Chancery 
Amendment  Act,  1858  (21  &  22  Yict.  c.  27),  s.  2.  ^  This  is  repealed,  but  the 
jurisdiction  was  preserved  by  the  Statute  Law  Eevision  and  Civil  Procedure 
Act,  1883  (46  &  47  ^'ict.  c.  49),  and  the  same  power  now  exists  also  under  the 
Judicature  Acts  ;  see  p.  51,  post. 

{h^  Before  Lord  Somers'  time  the  party  was  sent  to  law,  and  the  bill  for 
specific  performance  was  only  entertained  if  he  got  damages  {Dodsley  v. 
Kinnersley  (1761),  Amb.  403,  406 ;  see  Normanby  {Marquis)  v.  Devonshire  {Duke) 
(1697),  Freem.  (ch.)  216  ;  and  as  to  the  separation  of  courts  of  law  and  equity, 
see  1  Butler's  (Charles)  Eeminiscences,  s.  III.,  4). 

{i)  Ealsey  v.  Grant  (1806),  13  Yes.  73,  76;  Alley  v.  Deschamps{l8m),  13  Yes. 
225,  229. 

{k)  Williams  v.  Steward  (1817),  3  Mer.  472,  491;  see  Cannelf.  Buckle  (1724), 

2  P.  Wms.  243,  where  the  jurisdiction  to  enforce  an  agreement  to  convey  land 
in  consideration  of  marriage  was  affirmed.  .  . 

(l)  Davis  V.  Hone  (1805),  2  Sch.  &  Lef.  341,  3^1 ;  Lennon  v.  Napper  (1802),  2 
Sch.  &  Lef.  682,  684. 

(m)  Gooth  V.  Jackson  (1801),  6  Yes.  12,  27;  see  Clinan  v.  Gooke  (1802),  1 
Sch.  &  Lef.  22,  40;  Maddison  v.  Alderson  (1883),  8  App.  Cas.  467,  479; 
McMar,us  v.  Cooke  (1887),  35  Ch.  D.  681,  697  ;  and  as  to  the  policy  of  setting 
aside  the  statute,  see  Lindsay  v.  Lynch  (1804),  2  Sch.  &  Lef.  1,  5. 

{n)  Fells  V.  Read  (1796),  3  Yes.  70 ;  see  Lloyd  v.  Loaring  (1802),  6  Yes.  773 ; 
Lowther  v.  Lowther  (1806),  13  Yes.  95. 


Delivery  of 
chattels. 
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iaw  was  an  action  of  detinue,  but  in  this  the  defendant  might  either 
return  the  chattel  or  pay  the  assessed  value  (o).  Where  the  chattel 
could  be  replaced,  the  payment  of  the  value  was  a  compensation  to 
the  plaintiff ;  but  where  the  article  was  unique  in  its  nature  (p), 
or  where  it  was  associated  with  rights  in  real  estate  (g),  damages 
were  not  a  compensation,  and  equity  supplied  the  deficiency  of  the 
common  law  remedy  by  requiring  the  chattel  to  be  returned.  There 
was  additional  reason  for  the  interference  of  equity  where  the  chattel 
was  withheld  in  breach  of  trust  (r). 

(ii.)  Fraud  {s). 

11.  A  court  of  equity  has  jurisdiction  to  relieve  against  every  Fraud, 
species  of  fraud  (t),  except  that,  where  a  will  or  a  part  of  a  will  of 
personal  estate  has  been  procured  by  fraud,  the  matter  is  within  the 
exclusive  cognisance  of  the  probate  court,  which,  on  proof  of  the 
fraud,  will  refuse  probate  of  the  will  or  will  grant  probate  with  the 
impugned  part  omitted,  as  the  case  may  require  (a) ;  unless,  indeed, 

the  fraud  is  such  as  can  properly  be  relieved  against  by  allowing 
the  will  to  stand  and  declaring  the  fraudulent  legatee  to  be  a  trustee 
for  the  beneficiary  intended  by  the  testator  (6).  In  the  case  of  real 
estate  the  will  might  formerly  be  set  aside  at  law  on  the  issue 
devisavit  vel  non,  and  the  Court  of  Chancery  had  no  authority  to 
set  aside  a  will  of  land  without  a  trial  at  law  (c) ;  but  as  regards 
real  estate  also  the  proper  court  in  which  to  contest  the  will  is  now 
the  probate  court — that  is,  the  Probate,  Divorce,  and  Admiralty 
Division  of  the  High  Court  of  Justice  {d), 

12.  Actual  fraud  was  cognisable  at  law  either  as  the  ground  of  Remedies  for 
an  action  —in  an  action  of  deceit — or  by  way  of  defence,  as  where  ^a^i^l' 

(o)  This  option  was  taken  away  by  the  Common  Law  Procedure  Act,  1854 
(17  &  18  Yict.  c.  125),  s.  78,  and  the  defendant  in  the  common  law  action 
could  be  compelled  to  return  the  chattel.  As  to  delivery  of  chattels  due  under 
contract,  see  Sale  of  Goods  Act,  1893  (56  &  57  Yict.  c.  71),  s.  52.  As  to  the 
power  of  the  High  Court  to  order  specific  delivery  of  chattels,  see  E.  S.  C, 
Ord.  48,  and  title  Execution. 

(j))  Somerset  {Duke)  v.  Cookson  (1735),  3  P.  Wms.  390;  contra,  where  the 
plaintiff  had  himself,  in  effect,  placed  a  price  on  the  article  {DowUng  v.  Betjemann 
(1862),  2  John.  &  H.  544). 

((^)  Pusey  V.  Pusey  (1684),  1  Yern.  273  (the  Pusey  horn,  a  chattel  held  as  an 
incident  of  tenure);  Jackson  v.  Butler  (1742),  2  Atk.  306  (mortgage  deeds); 
Macclesfield  (Earl)  v.  Pavis  (1814),  3  Yes.  &  B.  16. 

fr)  Fells  V.  Bead  (1796),  3  Yes.  70. 

h)  See  title  Misrepresentation-  and  Fraud. 

[t)  Chesterfield  {Earl)  v.  Janssen  (1751),  2  Yes.  Sen.  125  ;  Hoare  v.  Bremridge 
(1872),  8  Ch.  App.  22,  26  ;  see  Hanington  v.  Du  Chastel  (1781),  cited  2  Swan. 
159,  n ;  St.  Auhyn  v.  Smart  (1867),  L.  E.  5  Eq.  183.  Fraud,  trust,  and  accident 
were  frequently  referred  to  as  the  matters  with  which  equity  was  specially  con- 
versant {Man  V.  Ward  (1741),  2  Atk.  228 ;  Hargrave,  Law  Tracts,  p.  431). 

(a)  Kerrich  v.  Branshy  {1T21),  7  Bro.  Pari.  Cas.  437  ;  Allen  y.  Macpherson 
(1842),  1  Ph.  133  ;  (1847)  1  H.  L.  Cas.  191 ;  Meluish  v.  Milton  (1876),  3  Ch.  D. 
27,  C.  A.  A  distinction  has  been  taken  where  probate  has  been  obtained  by 
fraud,  and  it  has  been  said  that  in  this  case  equity  would  interfere  {Barnesly  v. 
Powel  (1749),  1  Yes.  Sen.  284  ;  Price  v.  Dewhurst  (1838),  4  My.  &  Cr.  76). 

{h)  Allen  v.  Macpherson,  supra;  see  judgment  of  Lord  Lyndhurst,  L.O.,  and 
cases  there  referred  to.    Compare  Whitton  v.  Russell  (1739),  1  Atk.  448. 

fc)  Kerrich  v.  Branshy,  supra  ;  Alien  v.  Macpherson,  supra. 

[d]  See  Court  of  Probate  Act,  1857  (20  &  21  Yict.  c.  77),  ss.  61,  62;  Land 
Transfer  Act,  1897  (60  &  61  Yict.  c.  65),  s.  1  (3);  and  see  title  Wills. 
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Nature  of 
fraud. 


fraud  was  given  in  evidence  to  support  a  plea  of  non  est  factum  to  a 
deed;  and  the  jurisdiction  in  equity  was  concurrent  (e).  The 
appropriate  court  was  determined  by  the  procedure  and  by  the 
nature  of  the  remedy. 

As  regards  procedure  equity  was  originally  the  better  court,  both 
for  the  plaintiff,  because  he  could  get  discovery  and  relief  at  the 
same  time,  and  for  the  defendant,  because  he  could  clear  himself  on 
oath  (/),  a  privilege  denied  to  him  at  law  till  1851  (^).  Moreover, 
in  equity  presumption  of  fraud  could  be  acted  on,  when  at  law  strict 
proof  would  be  required  (/?). 

As  regards  remedy  the  plaintiff  was  at  law  restricted  to  damages ; 
in  equity,  while  he  could  not  get  damages,  he  could  obtain  the 
rescission  of  a  contract,  or  the  setting  aside  of  a  deed  or  other 
instrument  and  the  restitution  of  property,  with  any  pecuniary 
adjustment  that  might  be  necessary  on  either  side  by  way  of 
accounting  for  profits  or  allowance  for  depreciation  (i). 

An  action  of  damages  for  deceit  requires  that  actual  fraud  shall  be 
proved.  There  is  no  such  thing  as  an  equitable  action  for  deceit  {k). 
But  the  court  has  never  ventured  to  lay  down  as  a  general  pro- 
position what  constitutes  fraud  (I).  Actual  fraud  arises  from  acts 
and  circumstances  of  imposition  It  usually  takes  either  the 
form  of  a  statement  of  what  is  false  or  a  suppression  of  what  is 
true.  A  statement — suggestio  falsi — is  not  necessarily  fraudulent 
because  it  is  untrue.  To  constitute  fraud  the  person  making  the 
statement  must  either  know  it  to  be  untrue,  or  make  it  without 
belief  in  its  truth,  or  make  it  recklessly,  careless  whether  it  be  true 
or  false  (n).  The  withholding  of  information — suppressio  veri — is 
not  in  general  fraudulent*  unless  there  is  a  special  duty  to  disclose 
it  (o) ;  but  the  partial  statement  of  fact,  and  the  withholding  of 


(e)  As  to  tlie  extent  of  the  concurrence,  see  Hoare  v.  Bremridge  (1872),  8 
Ch.  App.  22. 

(/)  JSvans  V.  Bichnell  (1801),  6  Yes.  174,  184. 

(g)  Evidence  Act,  1851  (14  &  15  Yict.  c.  99),  s.  2. 

{h)  Man  V.  Ward  (1741),  2  Atk.  228;  Fullagar  v.  ClarTc  (1812),  18  Yes.  481, 
483;  see  Trenchard  v.  Wanley  (1723),  2  P.  Wms.  166,  167. 

(?;)  ErlangerY.  New  Sombrero  Pliosphate  Co.  (1878),  3  App.  Cas.  1218,  1278. 
Restitution  of  property  can  be  obtained  from  tlie  holder  of  it,  though  he  was  no 
party  to  the  fraud  {Bridgeman  v.  Green  (1757),  Wilm.  58;  Smith  v.  Kay  (1859)^ 
7  H.  L.  Cas.  750,  759),  unless  he  has  acquired  it  in  such  a  manner  as  to  give  him 
a  title  free  from  this  equity. 

[h)  Arkiuright  v.  Newhold  (1881),  17  Ch.  D.  301,  C.  A. ;  Smith  v.  Chadwick 
(1884),  9  App.  Cas.  187;  Derry  v.  Peeh  (1889),  14  App.  Cas.  337;  see  title 
Misrepresentation  and  Fraud. 

(Z)  MortlocJc  y.  BuUer  (1804),  10  Yes.  291,  305,  joer  Lord  Eldon,  L.C.  The 
court  did  not  lay  down  a  general  rule  beyond  which  it  would  not  go,  lest  other 
means  of  avoiding  the  equity  of  the  court  should  be  found  out  [Lawley  v.  Hooper 
(1745),  3  Atk.  278,  279). 

(?n)  Chesterfield  {Earl)  v.  Janssen  (1751),  2  Yes.  Sen.  125,  155.  This  is  the 
first  kind  of  fraud  in  Lord  Hardwicke's  classification. 

(n)  Berry  v.  Peek,  supra,  at  p.  374. 

(o)  Thus  upon  a  contract  of  sale  the  maxim  caveat  emptor  applies  both  at  law 
and  in  equity,  and  a  party  who  has  special  knowledge  of  the  property  is  not 
bound  to  disclose  it  unless  there  is  some  obligation  of  disclosure  arising 
otherwise  than  out  of  the  relation  of  vendor  and  purchaser  ( Fox  v.  Mackreth 
(1788),  2  Bro.  C.  C.  400,  420;  see  Turnery.  Harvey  (1821),  Jac.  169,  178;  Keates 
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essential  qualifications,  may  make  that  which  is  stated  absolutely  Sect.  i. 

false  and  bring  it  under  the  head  of  suggestio  falsi  (^j).  Nature  and 

A  misrepresentation  made  without  knowledge  of  its  untruth  does  Extent  of 

not  ordinarily  give  a  right  to  damages  at  law,  but  it  is  a  ground  in  Equitable 

equity  for  rescinding  a  contract  (q),  though  not  for  setting  aside  a  Junsdic- 
conveyance  for  value  (?•)•    If>  however,  a  gift  has  been  obtained 

by  means  of  an  innocent  misrepresentation,  restitution  will  be  innocent 

ordered  (s).  misrepresen- 
^  '  ration. 

13.  The  jurisdiction  of  a  court  of  equity  to  prevent  a  man  from  Passing  off 
selling  his  goods  under  such  a  description  as  to  lead  the  public  to  goo^^s. 
believe  that  they  are  buying  the  goods  of  another  appears  to  have 

been  based  upon  the  jurisdiction  to  prevent  fraud,  although  actual 
fraudulent  intent  need  not  now  be  proved,  and  the  effect  of  the 
jurisdiction  is  to  create  a  property  in  trade  names  and  marks  (t). 

(iii.)  Extensions  of  Fraud  {u). 

14.  In  cases  of  actual  fraud  the  jurisdiction  in  equity  was  Constructive 
strictly  concurrent  with  that  at  law.     But  equity  extended  its 
jurisdiction  by  including  under  the  head  of  fraud  transactions  which 

were  so  opposed  to  fair  dealing  between  the  parties  that  they  ought 
not  to  be  held  binding.  Under  the  head  of  constructive  fraud, 
as  this  was  called,  were  included  the  following  cases  : — (1)  Where 
on  one  side  there  was  no  true  consent,  including  cases  where 
consent  had  been  obtained  by  surprise ;  (2)  where  one  party, 
though  consenting,  was  not  free  ;  (3)  where  the  transaction  infringed 
the  rights  of  third  parties ;  and  (4)  where  undue  advantage  had 
been  taken  of  expectant  heirs  (a).  In  all  these  cases  there  might 
also  be  circumstances  of  contrivance  or  undue  advantage  implying 
actual  fraud. 

15.  The  first  case — want  of  consent — arises  when  a  transaction  (i)  want  of 
is  entered  into  by  a  person  of  unsound  mind.    Such  a  person  being  consent. 

V,  Cadogan  [Earl]  (1851),  10  C.  B.  591).  The  obligation  of  disclosure  may  arise 
from  the  relation  of  the  parties,  as  where  they  are  agent  and  principal ;  or  from 
the  nature  of  the  contract,  as  where  it  is  uberrimce  fidei  ;  or  from  circumstances 
occurring  during  the  negotiation,  as  where  a  statement  made  with  honest  belief 
is  subsequently  discovered  to  be  false  {Davies  v.  London  and  Provincial  Marine 
Insurance  Co.  (1878),  8  Ch.  D.  469,  per  Fry,  J.,  at  pp.  474,  475;  Broivnlie\. 
Campbell  {1880),  5App.  Cas.  925,  per  Lord  Blackbur^^,  at  p.  950). 

{p)  Peeky.  Ourneij  (1873),  L.  E.  6  H.  L.  377,  403;  Aaron's  Reefs  v.  Twiss, 
[1896]  A.  C.  273,  287. 

[q)  Pawling  v.  Wickham  (1858),  3  De  G.  &  J.  304  ;  Redgrave  v.  Hurd  (1881), 
20  Ch.  D.  1,  C.  A. ;  Derrij  v.  Peek  (1889),  14  App.  Cas.  337,  374. 

(r)  See  Wilde  v.  Gihson  (1848),  1  H.  L.  Cas.  605. 

(s)  Re  Gluhh,  Bamfield  v.  Rogers,  [1900]  1  Ch.  354,  C.  A.  ;  not  following 
Wilson  V.  Thornhury  (1875),  10  Ch.  App.  239,  in  this  respect.    See  title  Gifts. 

{t)  See  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.  (1865),  11  H.  L.  Cas. 
523,  538 ;  Reddaway  v.  Banham,  [1896]  A.  C.  199,  209,  215  ;  Warwick  Tyre 
Co.  V.  New  Motor  etc.  Co.,  [1910]  1  Ch.  248,  255 ;  see. title  Trade  Marks,  etc. 

[u]  See  title  Fraudulent  and  Yoidable  Conveyances.  As  to  frauds 
on  powers,  see  Aleyn  v.  Belchier  (1758),  1  Eden,  132 ;  2  White  &  Tud.  L.  C, 
7th  ed.,  308 ;  and  title  Powers. 

.  (a)  The  general  principle  is  that  if  the  party  is  in  a  situation  in  which  he  is 
not  a  free  agent,  and  is  not  equal  to  protecting  himself,  a  court  of  equity  will 
protect  him  {Evcms  v.  Llewellin  (1787),  2  Bro.  C.  C.  150). 
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Drunkenness. 


Weakness  of 
mind. 


Inadequate 
consideration. 


incapable  of  entering  into  a  valid  contract  or  of  doing  any  valid  act, 
a  person  dealing  with  him  and  knowing  his  incapacity  is  deemed  to 
perpetrate  a  meditated  fraud  on  him  and  his  rights  (b).  And  the 
mere  incapacity  is  a  ground  in  equity  for  reviewing  the  contract  and 
setting  it  aside,  if  not  for  the  lunatic's  benefit  (c) ;  but  this  will  not 
be  done  if  the  other  party  has  acted  in  good  faith,  and  if  the  parties 
cannot  be  restored  to  their  original  position  (d). 

Drunkenness  existing  at  the  time  of  a  transaction,  to  such  an 
extent  as  to  deprive  the  party  of  mental  capacity,  invalidated  the 
transaction  at  law,  and,  if  there  was  nothing  more,  equity  did  not 
interfere,  either  to  enable  one  party  to  get  rid  of  his  agreement  or 
deed,  or  the  other  party  to  enforce  it ;  but  if  the  party  had  been 
enticed  into  drink  or  some  unfair  advantage  had  been  taken  of  him, 
then  equity  would  relieve  him,  even  though  the  drunkenness  was 
not  such  as  to  deprive  him  of  reason  (e) ;  and  the  same  relief  will 
now  be  given  by  the  High  Court. 

Mere  weakness  of  mind,  short  of  unsoundness,  is  not  alone  a 
ground  for  relief  in  equity ;  but  if  the  transaction  is  in  itself 
improvident  or  unfair,  there  arises  a  presumption  of  fraud  which 
will  readily  be  supported  if  there  are  facts  showing  imposition,  or 
advantage  taken  of  the  weakness  of  mind  (/). 

Inadequacy  of  consideration  does  not  necessarily  show  want  of 
consent,  and  it  is  not  in  itself  a  ground  for  relief  in  equity  (g) ;  but 

(&)  Story,  s.  227.  At  common  law  a  person  of  unsound  mind  could  nob  him- 
self plead  his  incapacity  so  as  to  invalidate  his  own  acts  [Beverley's  Case  (1603), 

4  Co.  Eep.  123  b),  though  his  acts  might  be  set  aside  by  the  Crown  or  by  his 
heirs  (Co.  Litt.  247  a,  b).  But  equity,  in  adopting  the  principle,  confined  it 
to  acts  done  by  the  lunatic  to  the  prejudice  of  others,  and  as  to  acts  done  to 
his  own  prejudice  his  lunacy  was  recognised  as  a  ground  for  relief  (Fonblanque, 
Treatise  of  Equity,  5th  ed.,  Yol.  I.,  p.  52;  Ridler  v.  Ridler  (1729),  1  Eq.  Gas. 
Abr.  279;  Addison  v.  Dawson  (1711),  2  Yern.  678)  ;  and  the  courts  of  common 
law  came  to  recognise  that  unsoundness  of  mind,  if  known  to  the  other  party, 
was  a  good  defence  to  an  action  on  a  contract  {Baxter  y.  Portsmouth  [Earl]  (1826), 

5  B.  &  C.  170;  Molton  v.  Oamroux  (1848),  2  Exch.  487  ;  affirmed  (1849)  4  Exch. 
17,  Ex.  Ch.  ;  Imperial  Loan  Go.  v.  Stone,  [1892]  1  Q.  B.  599,  C.  A.).  The  defence 
does  not  extend  to  claims  for  necessaries  [Re  Rhodes,  Rhodes  v.  Rhodes  (18901,  44 
Ch.  D.  94,  C.  A.) ;  see  also  title  LiimTics  and  Peesons  of  Unsound  Mind. 

(c)  See  Selhy  v.  Jackson  (1843),  6  Beav.  192  ;  affirmed  (1844),  13  L.  J.  (cH.)  249. 

\d)  Niell  V.  Morley  (1804),  9  Yes.  478;  Sergeson  v.  Sealey  (1742),  2.  Atk.  412; 
Price  V.  Berrington  (1850),  3  Mac.  &  Gr.  486. 

(e)  Oooke  v.  CLayworth  (1811),  18  Yes.  12;  see  Rich  v.  Sydenham  (1671),  1 
Cas.  in  Ch.  202  ;  Johnson  v.  Medlicott  (1734),  3  P.  Wms.,  6th  ed.,  p.  130, 
n.  (A);  see  title  Conteagt,  Yol.  YII.,  p.  342. 

(/)  Osmond  v.  Fitzroy  (1731),  3  P.  Wms.  129.  There  is  no  such  thing  as  an 
equitable  incapacity,  where  there  is  a  legal  capacity  ( pe?-  J ekyll,  M.R.,  at  p.  130) ; 
Clarhson  v.  Hamuay  (1723),  2  P.  Wms.  203  ;  Bridgman  v.  Green  (1755),  2 
Yes.  Sen.  627  ;  Filmer  v.  Gott  (1774),  4  Bro.  Pari.  Cas.  230 ;  Nantes  v.  Oorrock 
(1803),  9  Yes.  182;  Willaii  v.  Willan  (1810),  16  Yes.  72;  compare  Willis  v. 
Jernegan  (1741),  2  Atk.  261,  per  Lord  Hardwicke,  L.C.  ;  Gartside  v.  Isherwood 
(1783),  1  Bro.  C.  0.  558 ;  Eonblanque,  Treatise  of  Equity,  5th  ed.  Yol.  I.,  p.  62. 
And  the  transaction  is  set  aside  not  only  as  against  the  party  guilty  of  the 
fraud,  but  as  against  innocent  persons  claiming  through  him  [Hugusnin  v. 
Baseley  (1807),  14  Yes.  273,  per  Lord  Eldon,  L.C,  at  p.  289  ;  Bridgman  v.  G^^een, 
supra).  Where  coverture  is  no  bar  to  a  contract  or  conveyance  by  a  married 
woman,  she  is  bound  by  it,  unless  there  is  such  fraud  as  would  be  a  ground  for 
setting  aside  the  transaction  in  the  case  of  any  other  person  (see  Balbiac  v. 
Balhiac  (1809),  16  Yes,  116). 

{g)  Griffith  v.  Spratley  (1787),  1  Cox,  Eq.  Cas.  383-  (in  the  Exchequer) ;  Naylor 
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it  may  be  an  element  in  establishing  such  fraud  as  will  avoid  the     Sect.  i. 
transaction  (li),  or  the  transaction  may  be  so  unconscionable  as  to  Nature  and 
afford  in  itself  evidence  of  fraud  (i).    But,  in  order  that  relief  may    Extent  of 
be  given,  it  mast  be  possible  for  the  parties  to  be  restored  to  their  Equitable 
former  position,  and  hence  a  marriage  settlement  cannot  be  set  "^^^^q^^^^ 

aside  (k).   1 

A  voluntary  settlement  may  be  set  aside  if  its  effect  was  not  Voluntary 
properly  understood  by  the  settlor,  and  when  it  contains  no  power  settlement, 
of  revocation,  his  attention  should  be  expressly  called  to  the  omission 
and  his  instructions  obtained  and  recorded.  But  the  absence  of  a 
power  of  revocation,  and  the  failure  to  draw  attention  to  it,  do  not 
make  the  settlement  invalid.  They  are  merely  circumstances  to  be 
considered  (I). 

16.  The  fact  that  a  party  has  acted  without  due  deliberation,  surprise, 
or  under  a  misapprehension  of  his  rights  or  of  the  effect  of  the  , 
transaction,  is  not  a  ground  for  relief  in  equity,  unless  the  case  is 

one  in  which  relief  can  be  afforded  on  the  ground  of  mistake  ;  but 
if  by  the  conduct  of  the  other  party  he  has  been  taken  unawares, 
and  has  acted  without,  due  deliberation,  and  under  confused  and 
sudden  impressions,  this  is  a  case  of  surprise  against  which  equity 
will  relieve  (m).  But  the  relief  is  given  on  the  ground  of  the  fraud 
attending  the  surprise  and  in  general  there  are  other  circum- 
stances, such  as  weakness  of  mind,  or  poverty,  or  inadequacy  of 
consideration,  which  assist  the  result  (o).  If,  however,  surprise  or 
mistake  is  set  up  as  a  ground  for  resisting  specific  performance  of 
an  agreement,  the  element  of  fraud  need  not  be  present  (j^)- 

17.  A  party  to  a  transaction,  though  consenting  to  it,  may  (2)  Undue 
not  give  a  free  consent,  because  he  is  exposed  to  such  influence  influence, 
from  the  other  party  as  to  deprive  him  of  the  free  use  of  his 
judgment ;  and  in  such  a  case  equity  will  set  the  transaction  aside, 

and  if  property  has  passed  will  order  restitution,  and  if  necessary 
follow  it  into  the  hands  of  innocent  third  parties  (q).    The  evidence 

V.  Winch  (1824),  1  Sim.  &  SL  555,  565;  Bordl  v.  Dann  (1843),  2  Hare,  440; 
Harrison  v.  Guest  (1860),  8  H.  L.  Gas.  481.  As  to  inadequacy  of  consideration 
in  bargains  with,  expectant  heirs,  see  p.  21,  post. 

(h)  See  Aylesford  {Earl)  v.  Morris  (1873),  8  Oh.  App.  484,  490;  Fry  v.  Lane, 
Tte  Fry,  Whittet  v.  Bush  (1888),  40  Ch.  D.  312,  324. 

(i)  Coles  V.  Trecothick  (1804),  9  Ves.  234,  246;  Copis  v.  Middleton  (1818),  2 
Madd.  410;  Peacock  v.  Evans  (1809),  16  Ves.  512. 

[k)  North  V.  Ansell  (1731),  2  P.  Wms.  618,  619  ;  Campbell  v.  Ingilby  (1856), 
21  Beav.  567,  576. 

(l)  Hall  V.  Hall  (1873),  8  Ch.  App.  430 ;  see  Villers  v.  Beaumont  (1682),  1 
Vern.  100;  Petre  v.  Espinasse  (1834),  2  My.  &  K.  496  ;  Bill  v.  Cureton  (1835), 
2  My.  &  K.  503 ;  Harvey  v.  Wlount  (1845),  8  Beav.  439,  451.  A  voluntary  con- 
Teyance  was  formerly  liable  to  be  defeated  by  a  subsequent  conveyance  for 
value  (see  Buckle  v.  Mitchell  (1812),  18  Ves.  100) ;  but  this  cannot  result  from 
any  such  conveyance  made  after  June  29th,  1893  (Voluntary  Conveyances 
Act,  1893  (56  &  57  Vict.  c.  21)  ). 

(w)  Story,  s.  120,  n.  (3);  Evans  v.  Llewellyn  (1787),  2  Bro.  C.  0.  150; 
868  Irnham  {Lord)  v.  Child  (1781),  1  Bro.  C.  0.  92.  ' 

{n)  Bath  {Earl)  v.  Mountague  {Earl)  (1693),  3  Cas.  in  Ch.  55  ;  1  Fonblanque, 
Treatise  of  Equity,  5th  ed..  Vol.  I.,  p.  122. 

(o)  Pickett  V.  Loggon  (1807),  14  Ves.  215. 

ip)  Toiunshend  {Marquis)  v.  Stangroom  (1801),  6  Ves.  323. 

{q)  Bridgeman  v.  Green  (1757),  Wilm.  58. 
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Sect.  1. 
Nature  and 
Extent  of 
Equitable 
Jurisdic- 
tion. 

Parent  and 
child. 


Guardian  and 
ward ;  trustee 
and  cestui  que 
trust. 


may  show  that  there  was  actual  undue  influence  in  the  particular 
case  (r) ;  but  in  certain  relations  the  existence  of  undue  influence  is 
presumed,  and  then  the  party  seeking  to  uphold  the  transaction 
must  give  evidence  rebutting  the  presumption  (s) .  These  relations 
are : — 

(1)  Parent  and  child  {t),  especially  where  the  child  has  only 
recently  come  of  age  and  is  still  under  parental  control  {a).  The 
child  is  presumed  to  be  under  the  exercise  of  parental  influence  as 
long  as  the  dominion  of  the  parent  lasts  {h) ;  but  if  the  exercise  of 
parental  influence  is  disproved — as  by  showing  that  the  child  had 
independent  advice,  and  acted  on  it  (c),  or  otherwise — and  if  the  child 
understood  the  contents  of  the  deed,  then  the  gift  from  the  child 
stands  on  the  same  footing  as  any  other  gift  {d).  The  rule  applies 
where  a  person  who  is  or  has  been  in  loco  parentis  takes  a  benefit 
from  the  child  {e).  But  it  does  not  apply  where  the  transaction  is 
one  for  the  settlement  of  property  in  which  the  parties  are  mutually 
interested ;  and  such  transactions  are  regarded  by  the  court  with 
favour  (/).  Consequently,  a  resettlement,  under  which  a  son's 
estate  is  cut  down,  will  be  upheld  if  he  understood  it,  although  he 
was  not  separately  advised  {g)  ;  parental  influence  is  not  a  ground  for 
interference  when  it  is  not  exercised  for  the  benefit  of  the  parent  Qi), 

(2)  Guardian  and  ward ;  (3)  Trustee  and  cestui  que  trust  (i).  In 
these  relations  the  rule  is  similar  to  that  in  the  case  of  parent  and 
child,  but  is  applied  more  strictly.  On  grounds  of  public  policy  the 
court  raises  a  strong  presumption  of  undue  influence,  even  though 
there  is  no  actual  unfairness  (j) .  And  it  applies  both  during  the  actual 
relation  and  afterwards  as  long  as  the  influence  resulting  from 
the  relation  lasts  (k) ;  but  when  the  relation  and  its  influence  have 
ceased,  and  in  particular  after  accounts  have  been  settled  and 


(r)  See  AUcard  v.  SMnner  (1887),  36  Ch.  D.  145,  171,  C.  A. ;  Morlei/  v. 
Loughnan,  [1893]  1  Ch.  736. 

(s)  Huguenin  v.  Baseley  (1807),  14  Yes.  273. 

[t)  Hoghton  v.  HogMon  (1852),  15  Beav.  278;  Bakery.  Bradley  (1855),  7  De  G. 
M.  &  G.  597,  0,  A.;  HoUyn  v.  Hohhjn  (1889),  41  Ch.  D.  200;  and  see  title 
Infants  and  Childeen. 

(a)  Archer  v.  Hudson  (1844),  7  Beav.  551. 

(h)  Wright  v.  Vanderplank  (1856),  8  De  G.  M.  &  G.  133,  C.  A.,  per  Turnee, 
L.J.,  at  p.  146. 

(c)  Powell  V.  Poiuell,  [1900]  1  Ch.  243. 

(d)  Wright  v.  Vanderjplanh,  supra;  Turnery,  Collins  (1871),  7  Ch.  App.  329 ; 
see  Blackborn  v.  Edgley  (1719),  1  P.  Wms.  600. 

(e)  Archer  v.  Hudson,  supra;  see  Ddtmar  v.  Metropolitan  and  Provincial  Bank 
(1863),  1  Hem.  &  M.  641. 

(/)  Baker  v.  Bradley,  supra,  per  TuENEE,  L.  J.,  at  p.  620  ;  Hoghton  v.  Hoghton, 
supra,  at  p.  302  ;  see  title  Family  Aeeangements. 

{g)  Jenner  v.  Jenner  (1860),  2  De  G.  P.  &  J.  359  ;  see  Cory  v.  Cory  (1747),  1 
Ves.  Sen.  19. 

(/i)  Hartopp  V.  Hartopp  (1856),  21  Beav.  259. 

{i)  See  titles  Infants  and  Childeen  and  Tetjsts  and  Teustees  respectively. 

{j)  Hylton  V.  Hylton  (1754),  2  Yes.  Sen.  547,  as  to  guardians;  see  Hunter  v. 
Atkins  (1834),  3  My.  &  K.  113,  135;  Vaughton  v.  NoUe  (1861),  30  Beav.  34, 
39,  as  to  trustees.  The  rule  applies  to  a  person  assuming  the  office  of  guardian 
{Oriffin  V.  De  Veiulle  (1781),  cited  in  Huauenin  v.  Baseley  (1807),  14  Yes.  273,  283). 

{h)  Hatch  V.  Hatch  (1804),  9  _Yes."'292;  and  see  Everitt  v.  Everitt  (1870), 
L.  E.  10  Eq.  405,  as  to  the  guardian's  influence  being  a  ground  for  setting  aside 
a  voluntary  settlement,  although  not  in  his  favour. 
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Sect.  1. 

Nature  and 
Extent  of 
Equitable 
Jurisdic- 
tion. 

Solicitor  and 
client. 


the  property  handed  over,  a  gift  to  the  guardian  or  trustee  in 
recognition  of  his  trouble  may  be  a  very  projDer  act  {I). 

(4)  Solicitor  and  client.  This  relation  raises  so  strong  a  pre- 
sumption of  undue  influence  that  it  has  been  said  to  be  almost 
impossible  for  a  gift  made  by  a  client  to  a  solicitor  to  stand  (m). 
The  presumption,  however,  is  not  irrebuttable.  It  can  be  rebutted, 
in  case  of  a  gift,  by  proving  that  the  solicitor  was  not  acting  as  such 
in  the  matter  of  the  gift,  and  that  the  donor  had  competent 
independent  advice  of  such  a  nature  as  to  show  that  the  influence 
of  the  solicitor  was  not  operative  (n)  ;  and  it  can  be  rebutted,  in  case 
of  a  sale,  by  showing  that  the  client  was  fully  informed,  that  he 
had  competent  independent  advice,  and  that  the  price  was  fair  (o). 

The  presumption  of  undue  influence  arises  also  in  other  confi- 
dential relations,  such  as  physician  and  patient  (j?),  and  religious 
superior  and  inferior  (q),  but  not,  apparently,  in  the  case  of  husband 
and  wife  (r). 

18.  Where  a  party  to  a  transaction  enters  into  it  under  duress  Duress, 
in  the  strict  sense — that  is,  where  he  is  compelled  to  it  by  bodily 
restraint  or  fear  of  bodily  harm — the  transaction  is  void  at  law  (s), 
and  in  such  case  it  will  be  set  aside  in  equity  (i).  But  relief  is 
also  granted  in  equity  where  the  compulsion  is  not  of  this  extreme 
nature,  and  to  avoid  the  transaction  it  is  sufficient  that  there 
were  such  circumstances  of  pressure  as  to  prevent  the  party  being 
a  free  agent  (u).  Similarly,  where  a  transaction  is  voidable,  a 
confirmation  of  it  procured  by  terror  is  of  no  effect  (r). 

(/)  Hylton  V.  HijUon  (1754),  2  Ves.  Sen.  547 ;  Hatch  v.  Hatch  (1804),  9  Ves. 
292  ;  see  as  to  accounts  being  unsettled  and  property  retained,  Pierse  v.  Waring 
(1745),  1  P.  Wms.  121,  n.  (1) ;  Hamilton  v.  Mohan  (1710),  1  P.  Wms.  118. 

(m)  Hatch  v.  Hatch,  supra;  Hunter  v.  Atkins  (1834),  3  My.  &  K.  113,  135. 

(n)  Rhodes  y.  Bate  (1866),  1  Ch.  App.  252  ;  Liles  v.  Terry,  [1895]  2  Q.  B.  679, 
C.  A. ;  Wright  v.  Carter,  [1903]  1  Ch.  27,  C.  A.  And  the  rule  applies  if  the  gift 
is  to  a  near  relation  of  the  solicitor  {Barron  v.  Willis,  [1900]  2  Ch.  121,  C.  A.) ; 
and  as  between  counsel  and  client  {Broun  v.  Kennedy  (1864),  4  De  G.  J.  &  Sm. 
217,  C.  A.).    See  also  titles  Baeeistees,  Vol.  II.,  p.  392  ;  Solicitoes. 

(o)  Gibson  v.  Jeyes  (1801),  6  Yes.  266,  277;  Wright  v.  Carter,  supra,  per 
STIELING,  L.J.,  at  p.  60  ;  Re  Haslam  and  Hier-Evans,  [1902]  1  Ch.  765,  770,  C.  A. 

(_p)  llitchell  V.  Horn/ray  (1881),  8  Q.  B.  D.  587,  C.  A.    See  title  Medicine 

AND  PhAEMACY. 

{q)  Allcard  v.  Skinner  (18S7),  36  Ch.  D.  145,  C.  A.  ;  Morley  v.  Loughnany 
[1893]  1  Ch.  736  ;  compare  Fulham  v.  McCarthy  (1848),  1  H.  L.  Cas.  703. 

(r)  Hotves  v.  Bishop,  [1909]  2  K.  B.  390,  C.  A.,  where  Choj-jlin  &  Co.  v.  Bram- 
mall,  [1908]  1  K.  B.  233,  C.  A.,  is  distinguished.    See  title  Husband  and  Wife. 

(s)  See  title  Conteact,  Yol.  YII.,  p.  356. 
^  {t)  HaivesY.Wyatt {1190),  SBto.C.C.  156, 158;  Scottv.  Scott  {18^1),  11  l.'Eq.'R, 
74.  The  fact  that  a  conveyance  or  contract  was  made  in  prison  with  a  view  to 
procuring  release  is  not  a  ground  for  avoiding  it,  if  it  is  fair  and  is  made  on 
proper  advice  {Hinton  v.  Hmton  (1755),  2  Yes.  Sen.  631,  635  ;  Brinkley  v.  Hann 
(1843),  1  Drury  temp.  Sug.  175) ;  and  so  as  to  bail  given  while  under  arrest  by 
process  of  law  {Roy  v.  Beaufort  {Duke)  (1741),  2  Atk.  190,  193  ;  Liverpool 
Marine  Credit  Co.  v.  Hunter  (1868),  3  Ch.  App.  479,  disapproving  Talleyrand  v. 
Boulanger  (1797),  3  Yes.  447).  But  if,  owing  to  the  arrest,  there  is  no  free 
consent,  the  court  will  relieve,  notwithstanding  that  the  arrest  was  lawful 
{Nlcholls  V.  Nicholls  (1737),  1  Atk.  409  ;  Falkner  v.  GBrien  (1812),  2  Ball  &  B.  214. 

(w)  A.-G.  V.  Sothon  (1705),  2  Yern.  497;  Williams  v.  Bayley  (1866),  L.  E.  1 
H.  L.  200;  Ellis  v.  Barker  (1871),  7  Ch.  App.  104  ;  compare  Barnes  v.  Richards 
(1902),  50  W.  E.  363. 

(f)  Croice  V.  Ballard  (1790),  1  Yes,  215,  220. 
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Sect.  1. 

Nature  and 
Extent  of 
Equitable 
Jurisdic- 
tion. 

(3)  Injury  to 
third  parties. 


(4)  Uncon- 
scionable 
bargains  with 
expectant 
heirs  and 
others. 


19.  A  transaction  will  be  relieved  against  in  equity  where  it 
involves  an  injury  to  third  parties  ;  and  this  rule  has  been  established 
on  grounds  of  public  policy  (lu).  Instances  are  afforded  by  marriage 
brokage  contracts  {x) ;  by  secret  contracts  which  defeat  the  purpose 
of  agreements  or  arrangements  made  on  the  occasion  of  a  marriage, 
or  the  proper  expectation  of  either  spouse  (a) ;  and  by  secret 
agreements  between  a  debtor  and  one  of  his  creditors  which  give 
such  creditor  some  advantage  which  he  would  not  obtain  under  an 
arrangement  treating  all  the  creditors  equally  and  fairly  (6). 

20.  Belief  is  given  in  equity  against  unconscionable  bargains 
made  with  heirs  and  other  persons  on  the  security  of  their  expec- 
tant or  reversionary  interests  in  property — catching  bargains,  aa 
they  have  been  called,  with  heirs,  reversioners,  and  expectants 
during  the  lives  of  their  parents  or  other  ancestors  (c).    These  cases 

{w)  Chesterfield  {Earl)  v.  Janssen  (1751),  2  Yes.  Sen.  125^  j)er  Lord 
Hakdwicke,  L.C,  at  p.  156:  "Particular  persons  in  contracts  shall  not  only 
transact  hond  fide  between  themselves,  but  shall  not  transact  mala  fide  in  respect 
of  other  persons  who  stand  in  such  a  relation  to  either  as  to  be  affected  by  the 
contract,  or  the  consequences  of  it ;  and  as  the  rest  of  mankind,  beside  the 
parties  contracting,  are  concerned,  it  is  properly  said  to  be  governed  on  public 
utility." 

{x)  Hall  Y.  Potter  (1695),  Show.  Pari.  Cas.  76  ;  Drury  v.  Hoolce  (1686),  1  Yern. 
412  ;  Roherts  v.  Rolerts  (1730),  3  P.  Wms.  66  ;  Cole  v.  Oihscjn  (1750),  1  Yes.  Sen. 
503,  506;  Shirley  y.  Martin  {VH^),  referred  to  in  Roche  v.  O'Brien  (1810),  1 
Ball  &  B.  330,  358.  Equity  relieves  against  a  bond,  even  though  given  after 
the  mar?:iage  {Williamson  v.  Gihon  (1805),  2  Sch.  &  Lef.  357),  and  orders  money 
already  paid  to  be  ref  unded  {Smith  v.  Bruning  (1700),  2  Yern.  392  ;  Hermann  v. 
Charlesiuorth,  [1905]  2  K.  B.  123) ;  and  see  title  Contract,  Yol.  YIL,  p.  397. 

(a)  Such  as  a  security  by  husband  or  wife  to  return  property  provided  on  the 
marriage  to  the  person  providing  it  {Turton  v.  Benson  (1718),  1  P.  Wms.  496; 
Redman  v.  Redman  (1685),  1  Yern.  348;  Oale  v.  Lindo  (1687),  1  Yern.  475; 
Neville  Y.  Wilkinson  (1782),  1  Bro.  0.  C.  543;  Palmer  v.  Neave  (1805),  11  Yes. 
165).  The  fraud  in  these  cases  consists  "  in  affecting  to  put  the  party  contract- 
ing for  the  marriage  in  one  situation  by  the  articles,  and  putting  that  party  in 
another  and  a  worse  situation  by  private  agreement"  (_p'er  Grant,  M.R.,  in 
Palmer  v.  Neave,  supra).  The  relief  being  based  on  public  policy,  it  is  no  objection 
that  the  party  claiming  relief  Y^2i^  jparticeps  criminis  {Redman  y.  Redman,  supra; 
Vauxhall  Bridge  Co.  v.  Spencer  {Earl)  (1821),  Jac.  64,  67).  The  same  principle 
is  applied  in  cases  where  a  woman  about  to  marry  makes  a  disposition  of  her 
property  in  fraud  of  her  husband's  marital  rights  {Strathmore  {Countess)  v. 
Bowes  (1789),  1  Yes.  22  ;  1  White  &  Tud.  L.  0.,  7th  ed.,  p.  613). 

(&)  Chesterfield  {Earl)  y.  Janssen,  supra;  Jachman  v.  Mitchell  (1807),  13 
Yes.  581.  Here,  too,  since  relief  is  given  on  grounds  of  public  policy,  a 
person  particeps  criminis  may  obtain  it  {Jackman  v.  Mitchell,  supra).  A  bond 
given  for  such  purpose  came  to  be  recognised  as  bad  at  law,  but  this  did  not 
oust  the  jurisdiction  in  equity  {iUd.,  at  p.  586).  In  modern  practice  the 
principle  is  well  established  {Mare  v.  Sandford,  (1859),  1  Giff.  288  ;  McKewan  v. 
Sanderson  (1873),  L.  R.  15  Eq.  229,  235 ;  (1875),  L.  E.  20  Eq.  65) ;  and  money 
paid  by  the  debtor  under  the  arrangement  can  be  recovered  (^e  Lenzherg's  Policy 
(1877),  7  Ch.  D.  650).  So,  too,  a  general  deed  of  compromise  can  be  repudiated 
by  a  creditor  if  he  discovers  that  other  creditors  have  been  induced  to  execute  it 
by  a  secret  bargain  to  their  advantage  {Dauglish  v.  Tennent  (1866),  L.  E.  2  Q.  B. 
49;  Re  Milner,  Ex  'parte  Milner  (1885),  15  Q.  B.  D.  605,  0.  A.).  But  the 
principle  only  applies  where  there  has  been  a  common  basis  of  consent  between 
the  creditors;  not  where  their  debts  have  been  bought  up  separately  {Re 
Levita's  Claim,  [1894]  3  Ch.  365,  C.  A.).  See  title  Fraudulent  and  Yoidablb 
Conveyances. 

(c)  Chesterfield  {Earl)  v.  Janssen,  supra;  Tivistleion  v.  Orifiith  (1716),  1 
P.  Wms.  310;  Owynne  v.  Heaton  (1778),  1  Bro.  C.  G.  1,  9  ;  Ooivland  v.  Be  Faria 
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Bometimes  show  actual  fraud  ;   but,  without  this,  they  contain      ^^^t.  i. 
various  elements  which  afford  a  recognised  ground  for  relief — the  Nature  and 
inequality  of  the  parties,  the  intrinsic  unconscionableness  of  the    Extent  of 
bargain,  and  the  defeating  of  the  intentions  of  the  ancestor  (d).  Equitable 

Formerly  mere  inadequacy  of  price  was  a  ground  for  setting     ^^q^i^  " 

aside  such  a  bargain,  and  the  onus  of  proving  that  the  price  was  fair   '. 

was  imposed  on  the  person  who  had  dealings  with  the  expectant 
heir  or  reversioner  (c).  In  the  case  of  loans  the  transaction  might 
also  be  void  as  being  in  breach  of  the  usury  laws.  Mere  inadequacy 
of  price  is  no  longer  a  ground  for  equitable  relief  (/) ;  but  neither 
this  change  in  the  law,  nor  the  repeal  of  the  usury  laws,  has 
affected  the  general  principles  as  to  relief  of  expectant  heirs  (g). 
The  knowledge  of,  and  want  of  protest  by,  the  person  from  whom 
the  expectancy  is  derived,  and  a  fortiori  his  sanction,  removes  a 
chief  objection  to  the  bargain,  and  in  general  will  validate  it  (h). 

Apart  from  the  fraud  on  the  ancestor,  the  doctrine  is  founded  on 
pressure  upon  the  heir,  or  the  distress  of  the  party  disposing  of 
his  expectancy  (i).  If,  when  this  is  removed,  he  confirms  the 
bargain  it  will  stand  (k). 

Where  the  contract  is  set  aside,  it  will  be  set  aside  on  equitable 
terms,  that  is,  the  plaintiff  must  repay  the  money  he  has  actually 
received,  with  interest  at  the  rate  of  £6  per  cent,  per  annum,  and 
must  pay  any  sums  properly  expended  on  the  property  and  costs  (0, 
unless  the  misconduct  of  the  defendant  in  the  matter  has  been  such 
as  to  disentitle  him  to  costs  (m). 

Upon  the  same  principle  equity  interferes    generally  to  set 


(1811),  17  Ves.  20;  Davis  v.  Marlborough  {Duke)  (1819),  2  Swan.  108,  139,  n.  (a) ; 
Fonblanque,  Treatise  of  Equity,  5th  ed.,  Yol.  I.,  p.  134.  Possibly  the  rule 
originally  applied  only  to  expectant  heii'S  and  not  to  reversioners  {Wood  v.  Ahrey 
(1818),  3  Madd.  417,  423).    See  also  title  Infants  and  Children. 

[d)  Chesterfield  {Earl)  v.  Janssen  (1751),  2  Yes.  Sen.  125. 

(e)  Peacock  v.  Evans  (1809),  16  Yes.  512,  514;  Baivtree  v.  Watson  (1834),  3 
My.  &  K.  339  ;  Aldhorough  {Earl)  v.  Trye  (1840),  7  CI.  &  Ein.  436,  H.  L. ;  King 
V.  Savery  (1853),  1  Sm.  &  G.  271  ;  suh  nom.  Savery  v.  King  (1856),  5  H.  L.  Cas. 
627;  Edwards  Y.  Burt  {1So2),  2  De  G.  M.  &  G.  55,  C.  A.;  Bromley  Y.Smith 
(1859),  26  Beav.  644.  The  onus  was  discharged  by  showing  that  the  sale  had 
been  by  auction,  provided  the  auction  was  hand  fide  {Shelly  v.  Nash  (1818),  3 
Madd.  232;  Fox  v.  Wright  (1821),  Madd.  &  G.  111). 

(/)  Sales  of  Ee versions  Act,  1867  (31  &  32  Yict.  c.  4). 

{g)  Aylesfw'd  {Earl)  v.  Morris  (1873),  8  Ch.  App.  484;  see  Croft  y.  Graham 
(1863),  2  De  G.  J.  &  Sm.  155,  C.  A. ;  Miller  v.  Cook  (1870),  L.  E.  10  Eq,  641, 
646 ;  Ttjler  v.  Yates  (1870),  L.  E.  11  Eq.  265 ;  affirmed  (1871),  6  Ch.  App.  665  ; 
Beynon  v.  Cook  (1875),  10  Ch.  App.  389  ;  Fry  v.  La7ie,  Be  Fry,  Whittet  v.  Bush 
(1888),  40  Ch.  D.  312,  324.  The  doctrine  also  applies  to  a  loan  on  unconscionable 
terms  to  one  who  has  only  general  expectations  of  benefiting  on  the  death  of 
another  {Nevill  v.  Snelling  (1880),  15  Ch.  D.  679).  See  also  title  Money  and 
Money-Lending. 

{h)  King  v.  Hamlet  (1834),  2  My.  &  K.  456,  474;  approved,  Story,  s.  339  ; 
questioned,  Sugden,  Yendors  and  Purchasers,  11th  ed.,  p.  316. 

(t)  King  v.  Hamlet,  supra,  per  Lord  BrouGHAM,  L.C.,  at  p.  480.  While  this 
continues  he  is  treated  as  an  infant  {Gwynne  y.  Heaton  (1778),  1  Bro.  C.  C.  1,  9). 

{k)  Cole  V.  Gibbons  (1734),  3  P.  Wms.  290 ;  Chesterfield  {Earl)  v.  Ja7issen,  supra. 

(l)  Gwynnt  v.  Heaton  (1778),  1  Bro.  C.  C.  1 ;  Twistleton  v.  Griffith  (1716),  1 
P.  "Wms.  310  ;  Peacock  v.  Evans,  supra;  Bawtree  v.  Watson,  supra,  at  p.  341  ; 
Miller  v.  Cook,  supra,  at  p.  647 ;  compare  Barker  v.  Vansommer  (1782),  1 
Bro.  C.  C.  149. 

(m)  Gowland  v.  De  Faria  (1811),  17  Yes.  20;  Mormy  v.  O'Dea  (1809),  1  Ball 
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aside  transactions  by  way  of  sale  and  otherwise  where,  on  account 
of  poverty,  ignorance,  under-value,  and  lack  of  independent  advice, 
the  transaction  is  unconscionable  {n). 

(iv.)  Mistake  {o), 

21.  Mistake  was  a  ground  for  relief  both  at  law  and  in  equity, 
and  hence  the  jurisdiction  was  classed  as  concurrent,  but  there 
were  differences  as  regards  the  nature  of  the  relief  and  the 
circumstances  in  which  it  was  given. 

Money  paid  by  mistake  was  in  general  only  recoverable  in  equity  if 
paid  under  a  mistake  of  tshct(p).  The  rule  was  the  same  at  law  (q), 
and  on  this  point  law  and  equity  were  practically  the  same,  since 
the  appropriate  legal  action,  an  action  for  money  had  and  received, 
was  in  its  nature  an  equitable  action  (r).  But  where  money  was 
paid  under  a  mistake  of  law,  the  plaintiff  in  equity  might  obtain 
relief  if  there  were  special  circumstances  which  made  it  inequitable 
that  the  party  who  had  received  the  money  should  retain  it  (s). 

22.  A  mistake  in  an  executory  agreement  may  be  either  in  the 
language  of  the  agreement,  or  in  regard  to  circumstances  inducing 
the  agreement.  There  is  a  mistake  in  the  language  when  it  does 
not  represent  the  actual  intention  of  one  or  both  parties.  If  the 
parties  had  the  same  intention,  but  by  mistake  this  has  not  been 
expressed,  equity,  upon  proof  of  such  intention,  will  rectify  the 
agreement  at  the  instance  of  either  party  (i).  If,  in  a  written 
agreement,  only  one  party  has  used  language  which  does  not  express 
his  intention,  he  is  without  remedy  at  law,  since  he  cannot  give 
parol  evidence  to  contradict  the  written  instrument  (a).    But  he 


&  B.  109  ;  Bemjon  v.  Fitch  (1866),  35  B3av.  570,  578  ;  Tyler  v.  Yatej  (1870),  L.  E. 
11  Eq.  265;  Bromley  v.  Smith  (1859),  26  Beav.  644. 

(n)  Longmate  v.  Ledger  (1860),  2  Giff.  157;  Clark  v.  Malpas  (1862),  4  De 
G.  F.  &  J.  401,  C.  A.  ;  Baker  v.  Monk  (1864),  4  De  G.  J.  &  Sm.  388,  C.  A.  ; 
Frees  v.  Qoke  (1871),  6  Ch.  App.  645  ;  Fry  v.  Lane,  Re  Fry,  Whittet  v.  Bush  (1888), 
40  Ch.  D.  312,  322 ;  James  Y.  Kerr  (1889),  40  Ch.  D.  449,  460  ;  Rees  v.  BeBernardy, 
[1896]  2  Ch.  437.  As  to  circumstances  not  suflB.cient  to  set  aside  a  conveyance, 
see  Harrison  v.  Guest  (1860),  -8  H.  L.  Cas.  481. 

(o)  See  title  Mistake. 

Ip)  Rogers  v.  Ingham  (1876),  3  Ch.  D.  351,  C.  A. 

[q)  Bilbie  v.  Lumley^  (1802),  2  East,  469,  472  ;  Kelly  v.  Solari  (1841),  9  M.  &  W. 
51;  DurrantN.  Ecclesiastical  Commissioners  (1880),  6  Q.  B.  D.  234. 
(r)  Moses  y.  Macferlan  (1760),  2  Burr.  1005,  1012. 

(s)  Rogers  v.  Ingham,  supra.  A  trustee  in  bankruptcy  who  receives  money- 
paid  under  a  mistake  of  law  must,  as  an  officer  of  the  court,  set  an  example  by 
repaying  it  {Re  Condon,  Fx  parte  James  (1874),  9  Ch.  App.  609,  614);  see  Re 
Tyler,  Fx  parte  Official  Receiver,  [1907]  1  K.  B.  865,  C.  A.  And  in  equity  relief 
can  be  given  against  mistakes  of  law  {Stone  v.  Godfrey  (1854),  5  De  G.  M.  &  G. 
76,  90;  Re  Saxon  Life  Assurance  Society  (1862),  2  John.  &  H.  408,  412).  See 
generally  title  Mistake. 

{i)  Henkle  v.  Royal  Exchange  Assurance  Co.  (1749),  1  Yes.  Sen.  317;  Shelhiirne 
V.  Inchiquin  (1784),  1  Bro.  C.  C.  338 ;  affirmed  sub  nom.  InchiquinY.  Fitzmaurice 
(1785),  5  Bro.  Pari.  Cas.  166;  Townshend  {Marquis)  v.  Stangroom  (1801),  6  Yes. 
328  ;  Paget  v.  Marshall  (1884),  28  Ch.  D.  255;  see  note  {q),  p.  24,  post.  But  not 
after  the  agreement  has  been  construed  by  the  court,  and  executed  by  payment  of 
money  under  the  judgment  of  the  court  ( Caird  v.  Moss  (1886),  33  Ch.  D.  22,  C.  A.). 

(a)  BruiffY.  Barker  {Lord)  {1868),  L.  E.  5  Eq.  131.  See  title  Deeds  and 
Other  Instruments,  Yol.  X.,  p.  444.    In  equity  parol  evidence  of  mistake 
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will  be  relieved  in  equity  (b)  if  the  mistake  was  caused  by  the  other 
party,  or  if  it  involves  serious  hardship  (c)  and  was  not  due  to 
mere  carelessness  {d). 

Where  a  party  is  entitled  to  relief  against  a  unilateral  mistake, 
the  court  may  go  so  far  as  to  hold  that  there  was  no  contract 
because  the  parties  were  not  ad  idem  (e).  But  usually  the  mistake 
can  only  be  set  up  as  a  defence  to  an  action  for  specific  performance. 
Formerly  a  successful  defence  would  still  have  left  the  mistaken 
party  liable  to  an  action  at  law,  and  this  result  is  in  effect  pre- 
served by  the  present  rule  that  the  court  which  refuses  specific 
performance  can  give  the  damages,  if  any,  to  which  the  plaintiff 
may  be  entitled  (/).  If  the  words  are  capable  of  a  double  meaning, 
a  party  may  first  set  up  his  own  construction  as  being  the  right 
one,  and,  if  he  fails,  may  then  seek  relief  on  the  ground  of  mis- 
take (g).  But  if  the  words  are  clear,  the  party  cannot  have  relief 
on  the  ground  that  he  was  mistaken  as  to  their  legal  effect  (/«),  or 
as  to  the  nature  of  the  obligations  which  he  has  undertaken  (i), 
unless  the  mistake  has  been  induced  by  the  other  party  (k), 

23.  If  the  mistake  lies  in  some  circumstance  which  induced  Mistake  in 
the  agreement,  the  general  rule  is  that  relief  will  be  given  if  the  circumstance 
mistake  was  as  to  a  matter  of  fact,  but  not  if  it  was  a  mistake  of 
law.  But  "  law  "  in  this  connection  means  a  general  principle  of 
law,  and  not  that  particular  application  of  law  to  fact  which  deter- 
mines the  private  right  of  the  party  in  the  subject-matter  of  the 
contract.  Such  private  right  is  a  matter  of  fact,  and  an  agreement 
made  under  a  mistake  as  to  the  interest  of  the  parties,  or  one  of 
them,  in  the  subject-matter  will  be  rescinded  (Z). 


agreement. 


can  be  given  to  resist  specific  performance  [Townshend  [Marquis)  v.  Stangroom 
(1801),  6  Yes.  328),  but  not  to  obtain  it  {Eiggmsony.  Clowes)  (1808),  15  Yes.  516). 

(fe)  Wehster  v.  Cecil  (1861),  30  Beav.  62  (mistake  in  price)  ;  Manser  v.  Back 
(1848),  6  Hare,  443  (mistake  in  not  reserving  a  right  of  way) ;  Hickman  v. 
Berens,  [1895]  2  Ch.  638,  C.  A.  (mistake  in  description  of  intended  subject- 
matter  of  compromise) ;  see  JVilding  v.  Sanderson,  [1897]  2  Ch.  534,  C.  A. 

(c)  Higginson  v.  Cloives  (1808),  15  Yes.  516;  Preston  v.  Luck  (1884),  27  Ch.  D. 
497,  C.  A. ;  Ooddard  v.  Jeffreys  (1881),  30  W.  E.  269. 

'  [d)  Tamplin  v.  James  (1880),  15  Ch.  D.  215,  C.  A.  ;  Van  Praagli  v.  Everidge, 
[1902]  2  Ch.  266 ;  reversed  on  another  ground,  [1903]  1  Ch.  434,  C.  A. ;  see 
Sivaisland  v.  Bearsley  (1861),  29  Beav.  430,  433 ;  Ooddard  v.  Jeffreys,  supra. 

(e)  Hickman  v.  Berens,  supra ;  Paget  v.  Marshall  (1884),  28  Ch.  D.  255.  And 
at  law  a  mistake  as  to  the  very  subject-matter  of  the  contract,  and  not  as  to 
some  incident  of  it,  is  a  ground  for  holding  that  there  was  no  contract  [Kennedy 
V.  Panama  etc.  Mail  Co.  (1867),  L.  E.  2  Q.  B.  580),  provided,  that  is,  that 
evidence  of  the  mistake  is  admissible  ;  but  not  a  mistake  as  to  quality,  not 
induced  by  the  vendor,  although  known  to  him  [Smith  Y.Hughes  (1871),  L.  E.  6 
Q.  B.  597).  But  instead  of  treating  the  contract  as  a  nullity,  the  court  may  give 
the  defendant  the  option  of  taking  what  the  plaintiff  meant  to  give  [Paget  v. 
Marshall,  supra). 

(/)  Tamplin  v.  James,  supra  ;  see  p.  12,  note  [g),  ante. 

(g)  Wilding  v.  Sanderson,  supra ;  or  he  can  elect  to  enforce  the  contract 
according  to  the  construction  admitted  by  the  other  side  [Preston  v.  Luck,  supra) ; 
see  Rich  v.  Jackson  (1794),  cited  in  Toiunshend  [Marquis)  v.  Stangroom  (1801),  6 
Yes.  328,  at  p.  334. 

(A)  Powell  V.  Smith  (1872),  L.  E.  14  Eq.  85. 

ii)  Stewart  v.  Kennedy  (1890),  15  App.  Cas.  108,  118,  121. 

{k)  Wilding  v.  Sanderson,  supra,  at  p.  550. 

[I)  Cooper  Y.Phihls  (1867),  L.  E.  2  H.  L.  149,  per  Lord  Westbury,  at  p.  170  ; 
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24.  Special  considerations  apply  to  a  compromise  entered  into 
under  a  mistake  of  fact  or  law.  A  compromise  assumes  that  the 
rights  of  the  parties  are  doubtful,  and  the  compromise  is  effected 
for  the  purpose  of  settling  their  interests  in  property,  or  their 
claims  against  each  other,  without  resorting  to  or  without  con- 
tinuing litigation ;  and,  in  general,  it  would  defeat  the  object  of  the 
compromise  if  it  could  be  set  aside  on  the  ground  of  mistake. 

So  far  as  the  rights  depend  on  matters  of  fact,  it  is  the  duty  of 
each  party  to  disclose  to  the  other  all  relevant  facts  known  to 
himself  (m);  and  if,  owing  to  a  failure  in  this  respect,  either  party 
enters  into  the  compromise  under  a  raistake  of  fact,  it  will  be  set 
aside.  And,  generally,  it  appears  that  a  compromise  can  be  set 
aside,  like  other  contracts,  for  mistake  of  fact,  unless  the  doubtfulness 
of  the  fact  was  the  ground  of  compromise  (n). 

So  far  as  the  rights  depend  on  questions  of  law,  there  is  a  distinc- 
tion according  as  the  law  is  clear  or  doubtful.  If  the  law  is  clear 
and  the  facts  are  admitted,  the  rights  are  not  in  doubt ;  the  basis 
for  a  compromise  does  not  exist,  and  a  compromise  entered  into 
in  such  circumstances  will  be  set  aside  (o).  But  if  the  rights 
depend  upon  doubtful  law,  or  upon  the  doubtful  construction  of  a 
document,  mistake  as  to  these  rights  is  no  ground  for  setting  the 
compromise  aside 

25.  Where  a  transaction  has  been  completed  by  the  execution 
of  a  deed  or  other  instrument,  but  the  instrument  does  not  carry 
out  the  common  intention  of  the  parties,  it  will  be  rectified  if 
evidence  of  such  intention  can  be  produced  (q).    A  common  error 


BeaucJiamp  {Earl)  v.  Winn  (1873),  L.  E.  6  H.  L.  223  ;  Allcard  v.  Walker,  [1896] 
2  Oh.  369,  381  ;  see  Jones  v.  Clifford  (1876),  3  Cli.  D.  779,  792.  As  to  setting 
aside  a  consent  order  on  the  ground  of  mistake,  see  Huddersfield  Banking  Co.y 
Lid.  V.  Henry  Lister  &  Son,  Ltd.,  [1895]  2  Ch.  273,  0.  A. 

(m)  Gordon  v.  Gordon  (1821),  3  Swan.  400  ;  Harvei/  v.  Cooke  (1827),  4  Euss. 
34,  58  ;  Smith  v.  Fincomhe  (1852),  3  Mac.  &  Gr.  653;  Greenwood  v.  Greenwood 
(1863),  2  De  G.  J.  &  Sm.  28,  0.  A.  In  cases  of  compromise  the  withholding  of 
knowledge  by  one  side  amounts  in  the  view  of  a  court  of  equity  to  fraud 
{Brooke  v.  Mostyn  {Lord)  (1864),  2  De  G.  J.  &  Sm.  373,  416,  0.  A.).  As  to  what 
facts  are  relevant,  see  Maynard  v.  Eaton  (1874),  9  Ch.  App.  414.  Perhaps 
the  duty  of  disclosure  is  confined  to  cases  of  compromise  by  way  of  family 
arrangement  (see  Turner  v.  Green,  [1895]  2  Ch.  205 ;  and  title  Family 
Abeanoements). 

(n)  See  Yaizey,  Settlement  of  Property,  Yol.  II.,  p.  1502;  and  title  Mistake. 

(o)  Naylor  v.  Winch  (1824),  1  Sim.  &  St.  555 ;  Lansdoum  v.  Lansdotvn  (1730),. 
Mos.  364 ;  2  Jac.  &  W.  205,  n.  ;  Gihhons  v.  Caunt  (1799),  4  Ves.  840,  849  ; 
Stockley  v.  Stockley  (1812),  1  Yes.  &  B.  23,  31.  But  if  the  point  oi  law  was 
known  to  the  party's  legal  adviser,  the  compromise  will  not  be  set  aside  {Stewart 
V.  Stewart  (1839),  6  CI.  &  Fin.  911,  H.  L.)  ;  contra,  if  it  was  entered  into  in 
consequence  of  an  erroneous  view  of  the  facts  or  of  the  law  taken  by  the 
solicitor  acting  for  all  parties  {Be  Boherts,  Bolerts  v.  Boberts,  [1905]  1  Ch.  704, 
C.  A). 

(p)  Canny.  Cann  (1721),  1  P.  Wms.  723;  Hotchkis  y.  Dickson  {1^20),  2  IMi. 
303,  348,  H.  L.  ;  Steiuart  v.  Stewart,  supra,  at  pp.  966—970;  see  Miles  v.  Neii/ 
Zealand  Alford  Estate  Co.  (1886),  32  Ch.  D.  266,  291,  C.  A.  And  it  is  sufficient 
if  the  parties  hond  fide  consider  the  question  in  dispute  to  be  doubtful  {Lucy's 
Case  (1853),  4  De  G.  M.  &  G.  356,  C.  A.). 

{q)  In  the  case  of  a  deed  inter  partes  it  is  necessary  both  to  show  that  there 
has  been  a  mistake  by  all  parties  and  also  to  show  what  was  intended  to  be 
done  {Btntley  v.  Mackay  (1862),  4  De  G.  F.  &  J.  279,  C.  A.) ;  as  to  marriage 
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as  to  parcels  can  be  amended  by  rectification  of  the  conveyance  (?•)•  i- 
But  if,  under  a  mistake  of  law,  the  parties  have  intentionally  executed  Nature  and 
the  instrument  in  a  particular  form,  it  will  not  be  rectified  so  as    Extent  of 
to  incorporate  provisions  which  they  would  have  inserted  had  they  Equitable 
known  the  law  (s).  Jurisdic- 

A  unilateral  mistake,  whether  of  fact  (t)  or  of  law,  in  a  deed  • 
or  other  instrument  of  conveyance  is  not  in  general  a  ground 
for  setting  aside  the  instrument,  unless  the  mistake  has  been 
induced  by  fraud.  In  the  case  of  a  defect  in  title  being  overlooked 
by  mistake,  the  remedy,  as  between  vendor  and  purchaser,  is  on 
the  vendor's  covenants  (a).  But  there  is  an  exception  in  the  case  of 
a  conveyance  to  the  purchaser  of  property  which  was  already  his 
own.    In  such  a  case  the  purchase-money  is  recoverable  (b), 

(v.)  Accident, 

26.  Equity  afforded  relief  in  certain  cases  of  accident,  and  since  Accident, 
the  jurisdiction  was  exercised  in  respect  of  claims  which  were  also 
enforceable  at  law,  it  was  classed  as  concurrent.  But  it  was  not 
concurrent  in  the  sense  that  the  plaintiff  could  at  his  option  sue 
either  at  law  or  in  equity.  If  he  had  an  action  at  law,  he  was 
confined  to  that  remedy  ;  but  if  by  accident  his  legal  remedy  was 

not  available,  then  equity  supplied  a  corresponding  remedy  to  take 
its  place.  The  term  "  accident  "  includes  not  merely  inevitable 
casualty,  or  what  is  known  as  vis  major,  but  such  unforeseen 
events,  misfortunes,  losses,  acts,  or  omissions  as  are  not  the  result 
of  any  negligence  or  misconduct  of  the  party  claiming  relief  (c). 

27.  Cases   of   accident   arise  where   documents  required   to  Loss  or 
establish  a  personal  claim,  or  a  title  to  land  or  other  property,  have  destruction^ 
been  lost  or  destroyed.    In  the  case  of  a  bond,  profert  of  the  bond  ^ 
was  originally  necessary  at  law,  and  the  loss  or  destruction  of  the 
bond  made  the  action  at  law  impossible  ;  hence  the  obligee  was 
allowed  a  remedy  in  equity  in  place  of  that  which  he  had  lost  at 
law.    Proceedings  in  equity  had  the  further  advantage  that  the 


of  documents. 


Bettlements,  see  Bold  v.  Hutchinson  (1855),  5  De  G.  M.  &  G.  558 ;  that  is,  it 
must  be  possible  to  show  clearly  what  ought  to  be  the  amended  form  of  the 
deed  {Fowler  v.  Fowler  (1859),  4  De  G.  &  J.  250,  274).  After  the  death  of  one 
party  rectification  may  be  ordered  on  the  parol  evidence  of  another  ( Wollaston 
V.  Tribe  (1869),  L.  E.  9  Eq.  44),  though  this  is  exceptional  [Tucker  v.  Bennett 
(1887),  38  Ch.  D.  1,  C.  A.).  "Where  in  a  voluntary  deed  poll  a  power  of  revoca- 
tion IS  omitted  by  mistake,  the  deed  can  be  rectified ;  but  in  the  absence  of 
mistake,  the  settlor  cannot  revoke  it  because  he  mistook  the  Idiw  {WorrallN. 
Jacob  (1817),  3  Mer.  256). 

(r)  Beale  v.  Kyte,  [1907]  1  Ch.  564,  questioning  Bloomer  v.  Spittle  (1872), 
L.  E.  13  Eq.  427. 

(s)  IrnJiam{Lard)  v.  Child  (1781),  1  Bro.  C.  C.  92  ;  see  Fullen  v.  Beady  (1W3), 
2  Atk.  587,  591. 

{t)  Brownlie  v.  Campbell  (1880),  5  App.  Cas.  925,  937. 

(a)  See  Clayton  v.  Leech  (1889),  41  Oh.  D.  103,  C.  A. ;  Debenham  v.  Sawbridge, 
[1901]  2  Ch.  98,  109. 

{b)  Bingham  Y.  Bingham  (1748),  1  Ves.  Sen.  126;  Belt's  Sup.  79;  see  Cooper 
V.  Phibbs  (1867),  L.  E.  2  H.  L.  149,  164 ;  Jones  v.  Cliford  (1876),  3  Ch.  D.  779, 
791  ;  but  see  Stewart  v.  Stewart  (1839),  6  CI.  &  Pin.  911,  968,  H.  L. 

(c)  Story,  B.  78.    As  to  cases  of  accident  recognised  at  law,  see  3  Bl.  Com.  431. 
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terms  of  the  indemnity  to  be  given  by  the  plaintiff  could  be  satis- 
factorily settled,  and  that  all  parties  liable,  whether  as  principals 
or  sureties,  could  be  brought  before  the  court  and  their  rights  and 
liabilities  adjusted  (d). 

In  the  case  of  instruments  under  hand,  profert  was  not  neces- 
sary; but  where  the  instrument  was  lost,  equity  exercised  juris- 
diction, since  it  had  the  means  of  requiring  an  indemnity  (e) ;  and  in 
the  case  of  a  lost  negotiable  instrument  there  was  the  further 
reason  that  no  remedy  at  law  was  available  (/).  In  the  case  of 
the  destruction  of  the  instrument  the  legal  remedy  was  avail- 
able, and,  since  an  indemnity  was  not  required,  equity  declined 
jurisdiction  (g). 

28.  As  regards  lost  or  destroyed  title  deeds  equitable  remedies 
were  available  as  follows  : — (1)  Where  the  plaintiff  was  out  of 
possession,  and  could  show  that  deeds  had  been  destroyed  or  were 
concealed  by  the  defendant,  he  was  put  in  possession  until  the 
defendant  produced  the  deeds  (h) ;  (2)  where  the  plaintiff  was  in 
possession,  but  feared  future  attacks  on  his  title,  he  might  obtain  a 
decree  establishing  his  possession  (i) ;  (3)  and,  generally,  he  might 
sue  in  equity  if  there  were  independent  equities  calling  for  the  action 
of  the  court  (j). 

{d)  East  India  Co.  v.  Boddam  (1804),  9  Yes.  464.  Tiie  requirement  of  profert 
was  at  length  dispensed  with  at  law  {Bead  v.  Brookman  {1189),  3  Term  Eep.  151), 
a  change  which  was  not  favourably  regarded  in  equity,  since  the  procedure  m 
equity  was  more  suitable  for  such  cases  {Ex  parte  Greenway  (1802),  6  Ves.  812) ; 
but  it  did  not  take  away  the  jurisdiction  in  equity  {Atkinson  v.  Leonard  (1791),  3 
Bro.  0.  0.  218;  Toulmin  v.  Brice  (1800),  5  Yes.  235,  239  ;  Bromley  v.  Holland. 
(1802),  7  Yes.  3,  19  ;  Kemp  v.  Pryor  (1802),  7  Yes.  237,  249). 

(e)  Walmsley  v.  Child  (1749),  1  Yes.  Sen.  341.  In  all  cases  of  a  claim  in 
equity  for  relief  on  the  ground  of  the  loss  or  destruction  of  an  instrument  the 
plaintiJBt  had  to  annex  to  his  bill  an  affidavit  of  such  loss  or  destruction  in  order 
to  found  the  jurisdiction ;  but  this  was  not  necessary  if  he  came  for  discovery 
only,  and  not  for  substantial  relief  {ihid.)  ;  compare  Whitfield  v.  Fausset  (1750), 
1  Yes.  Sen.  387,  392  ;  Belt's  Sup.  163. 

(/)  In  Mossop  V.  Eadon  (1810),  16  Yes.  430,  where  no  indemnity  was  necessary^, 
relief  was  refused  in  equity,  since  it  was  supposed  that  an  action  on  the  instru- 
ment, half  of  which  was  lost,  would  lie  at  law  (see  Glynn  v.  Bank  of  England 
(1750),  2  Yes.  Sen.  38).  In  Hansard  v.  Robinson  (1827),  7  B.  &  0.  90,  however,  it 
was  held  that  an  action  at  law  would  not  lie,  because  the  plaintiff  was  not  in  a 
position  to  deliver  up  the  instrument  on  payment  (see  Crowe  v.  Clay  (1854),  9 
Exch.  604).  In  consequence  of  this,  equity  assumed  jurisdiction  in  the  case  of  lost 
instruments  on  the  ground  of  the  failure  of  the  remedy  at  law,  and  quite  apart 
from  the  question  of  indemnity  {Macartney  v.  Graham  (1828),  2  Sim.  285).  The 
decision  in  Hansard  v.  Eohinson,  supra,  was  also  based  on  the  consideration  that 
equity  was  the  proper  tribunal  in  the  case  of  lost  instruments,  since  it  could 
require  indemnity.  By  the  Common  Law  Procedure  Act,  1854  (17  &  18  Yicfc. 
c.  125),  s.  87,  power  to  require  this  was  conferred  on  the  common  law  courts 
{King  y.  Zimmerman  (1871),  L.  E.  6  0.  P.  466;  Bills  of  Exchange  Act,  1882 
(45  &  46  Yict.  c.  61),  s.  70).  In  the  case  of  a  lost  insurance  policy  the  decree  of 
the  court  directing  payment  is  a  sufficient  indemnity  to  the  office,  and  no 
indemnity  from  the  payee  can  be  required  {England  v.  Tredegar  {Lord)  (1866), 
L.  E.  1  Eq.  344). 

{g)  Wright  v.  Maidstone  {Lord)  (1855),  1  K.  &  J.  701. 

{h)  R.  V.  Arundel  {Countess)  (1616),  Hob.  109;  WJiitfield  v.  Fausset  (1750),  1 
Yes.  Sen.  387,  392. 

{i)  Walmsley  v.  Child  (1749),  1  Yes.  Sen.  341 ;  Dalston  v.  Coatsivorth  (1721),  1 
P.  Wms.  731. 

(;■)  Dormer  v.  Fortescue  (1744),  3  Atk.  124,  132. 
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29.  Equity  does  not  relieve  against  contracts  which,  owing  to 
circumstances  which  might  have  been  provided  against,  prove  unex- 
pectedly burdensome  to  one  of  the  parties.  In  such  cases  equity 
follows  the  law,  and  acts  on  the  legal  effect  of  the  contract  {k).  And 
where  the  parties  have  arranged  a  certain  mode — e.g.  arbitration — 
for  settling  certain  terms  of  a  contract,  and  the  mode  fails,  the  court 
does  not  interfere  to  complete  the  terms,  and  make  a  contract  in 
equity  when  there  is  none  at  law  (1).  And  there  is  no  equitable 
relief  in  case  of  accidental  omission  to  make  a  voluntary  disposition 
of  property — e.g.,  to  make  a  will  (m).  But  in  certain  cases  equity 
relieves  against  the  defective  execution,  though  not  against  the  non- 
execution,  of  a  power  (n)  ;  and  an  executor  is  not  charged  in  equity 
with  the  accidental  loss  of  assets  (o), 

(vi.)  Account  and  Apportionment. 

30.  The  facilities  afforded  by  the  Court  of  Chancery  for  taking  Accounts, 
accounts  largely  contributed  to  the  extension  of  its  jurisdiction. 
Where  there  was  a  liability  to  account,  either  by  virtue  of  a  legal 
relation,  as  guardian  in  socage,  or  of  contract,  as  bailiff  or 
receiver,  an  action  of  account  lay  at  law  (p).    But  it  was  dilatory 

and  troublesome  and  fell  into  disuse  (q).  Apart  from  this  special 
form  of  action,  matters  of  account  arising  on  contract  might  be 
determined  in  an  action  of  assumpsit  for  the  balance  due(?'),  but 
this  again  was  impracticable  if  the  accounts  were  too  complicated 
for  a  jury.  In  equitable  matters  the  Court  of  Chancery  took  any 
necessary  accounts  (s),  and  for  the  sake  of  affording  a  more 
adequate  remedy  it  assumed  a  concurrent  jurisdiction  in  common 
law  matters  (t).  But  where  the  claim  was  a  legal  one,  the  mere  fact 

(k)  Thus,  when  demised  buildings  are  destroyed  by  fire,  the  rent  is  not 
suspended  in  equity  (Zeec?s  V.  Chedham  {1S21),  1  Sim.  146,  150),  and  a  fixed 
coal-mining  rent  is  payable  notwithstanding  deficiency  in  the  coal  {Mellers  v. 
Devonshire  {Duke)  (1852),  16  Beav.  252). 

{I)  Cooth  V.  Jackson  (1801),  6  Ves.  12,  34;  Blundell  v.  Brettargh  (1810),  17 
Ves.  232,  243. 

(m)  Whitton  v.  Bussell  (1739),  1  Atk.  448. 

(n)  See  title  Powers. 

(o)  Jones  V.  Lewis  (1751),  2  Yes.  Sen.  240;  Job  v.  Job  (1877),  6  Ch.  D.  562  ; 
and  as  to  the  personal  representative  being  exonerated  as  regards  matters  done 
in  the  regular  course  of  business,  see  Clough  v.  Bond  (1838),  3  My.  &  Or.  490, 
497.    See  also  title  Executors  and  Administrators. 

{p)  Co.  Litt.  90  b,  172  a  ;  Devonshire's  (Earl)  Case  (1607),  11  Co.  Eep.  89  a; 
and  see  title  Action,  Yol.  I.,  p.  36. 

(q)  Lee,  Dictionary  of  Practice,  1825,  p.  8  ;  Bac.  Abr.  tit.  Accompt."  "  The 
writ  of  account  at  common  law  did  not  exclude,  but  rather  was  superseded  by, 
the  jurisdiction  of  the  courts  of  equity  on  this  subject ;  because  the  proceeding 
in  equity  was  found  to  be  the  more  convenient  mode  of  calling  parties  to  an 
account — partly  on  account  of  the  difficulty  attending  the  process  under  the  old 
writ  of  account,  but  chiefly  from  the  advantage  of  compelling  the  party  to 
account  upon  oath,  according  to  the  practice  of  courts  of  equity  "  (A.-G.  v. 
Dublin  Corporation  (1827),  1  Bli.  (n.  s.)  312,  H.  L.,  per  Lord  Eedesdale,  at 
p.  337).    See  Ex  parte  Bax  (1751),  2  Yes.  Sen.  388. 

(r)  Tomkinsy.  Willshear  (1814),  5  Taunt.  431;  2  Wms.  Saund.  127,  n.  (f). 

(s)  See  Story,  s.  454.  See  the  statement  of  the  equitable  jurisdiction  ia 
account  in  the  judgment  of  Lindley,  L.J.,  in  London,  Chatham  and  Dover  Bail, 
Co.  V.  South  Eastern  Bail.  Co.,  [1892]  1  Ch.  120,  140,  C.  A. 

{t)  Carlisle  Corporation  v.  Wilson  (1807),  13  Yes.  276,  278. 
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that  an  account  was  asked  for  did  not  justify  the  plaintiff  in  filing 
a  bill ;  and,  even  though  he  had  to  come  into  equity  for  discovery, 
it  did  not  follow  that  equity  would  also  take  the  account  (u).  If  the 
account  was  mutual,  or  was  so  complicated  as  to  be  unfit  to  be 
submitted  to  a  jury,  then  it  was  proper  to  file  a  bill  in  equity  (v) ; 
but  otherwise  the  plaintiff  was  confined  to  his  remedy  at  law(^^;). 
And  where  an  action  involving  an  account  had  already  been  com- 
menced at  law,  it  was  not  restrained  at  the  instance  of  the  defendant 
unless  there  were  strong  considerations  of  convenience  in  favour  of 
taking  the  account  in  equity  (a).  An  action  was  not  withdrawn 
from  a  court  of  law  merely  because  it  might  originally  have  been 
commenced  in  equity  (6). 

31.  The  general  rule  of  the  common  law  was  to  refuse  to 
recognise  the  possibility  of  apportionment,  whether  of  contracts 
and  payments  under  them,  or  of  rent,  interest,  and  annuities  ; 
and  in  this  respect  equity  followed  the  law,  only  venturing  to  differ 
on  some  minor  points.  A  contract  is  usually  indivisible  ;  and,  on 
the  one  hand,  payment  under  it  is  not  due  until  the  service  which 
earns  the  payment  has  been  entirely  performed ;  while,  on  the  other 
hand,  when  a  payment  has  been  already  made,  a  part  of  it  cannot 
be  recovered  because  the  contract  has  not  been  wholly  performed. 
And  where  there  is  no  apportionment  of  such  payments  at  law,, 
there  is  none  in  equity  (c). 

Interest  accrued  from  day  to  day  and  was  therefore  apportion- 
able  (d),  but  rents  and  annuities  and  other  periodical  payments 


(w)  There  was  at  one  time  a  strong  tendency  to  make  the  account  in  equity 
consequential  on  discovery  (Barker  v.  Bade  (1802),  6  Yes.  681,  688;  Adley  v. 
WhitstaUe  Co.  (1810),  11  Yes.  315,  324;  Mackenzie  v.  Johnston  (1819),  4  Madd. 
373);  but  this  did  not  prevail  (i^o%  V.  ITi/Z  (1848),  2  H.  L.  Gas.  28,  37,  42  ; 
Phillips  V.  Phillips  (1852),  9  Hare,  471 ;  compare  Pearce  v.  Creswick  (1843), 
2  Hare,  286,  293).  In  addition  to  the  right  of  discovery  there  must  have  been 
Bome  special  reason  of  convenience  in  taking  the  account  in  equity  [Shepard  y. 
Brown  (1862),  4  Giff.  208). 

[v)  O'Connor  v.  8paight  (1801),  1  Sch.  &  Lef.  305,  309;  Taff  Vale  Rail.  Co.  y. 
Nixon  (1847),  1  H.  L.  Gas.  Ill ;  Phillips  v.  Phillips,  supra.  To  constitute 
mutual  accounts  there  must  be  receipts  and  payments  on  both  sides,  not  merely 
receipts  and  payments  on  one  side,  in  which  case  it  is  a  mere  question  of  set-off 
(Phillips  V.  Phillips,  supra). 

(w)  Foley  Y.Hill,  supra;  see  Dinwiddie  v.  Bailey  (1801),  6  Yes,  136;  Courteney 
(Lord)  Y.  Godschall  (1804),  9  Yes.  473  ;  Ambrose  v.  JDunmow  Union  (1846), 
9  Beav.  608;  Phillips  v.  Phillips,  supra;  Smith  v.  Leveaux  (1863),  2  De  Gr.  J.  & 
Sm.  1,  0.  A. ;  Harrington  v.  Churchward  (1860),  6  Jur.  (n.  s.)  576  ;  FlocMon  v. 
PeaJce  (1864),  12  W.  E.  562;  Pahbs  v.  Nugent  (1865),  11  Jur.  (n.  s.)  943. 

(a)  North  Eastern  Rail.  Co.  v.  Martin  (1848),  2  Ph.  758 ;  see  Martin  v.  Pawning 
(1869),  4  Gh.  App.  356,  370. 

(l)  South  Eastern  Rail.  Co.  v.  Brogden  (1850),  3  Mac.  &  G.  8. 

(c)  At  one  time  it  was  considered  that  apprenticeship  premiums  could  be 
apportioned,  and  a  part  recovered  on  the  death  of  the  master  during  the  term 
(Hirst  Y.  Tolson  (1850),  2  Mac.  &  G.  134) ;  but  there  is  no  debt  in  such  a  case  at 
law  {Whincup  v.  Hughes  (1871),  L.  E.  6  G.  P.  78),  nor  is  there  any  debt  in 
equity  {Ferns  v.  Carr  (1885),  28  Gh.  D.  409).  The  bankruptcy  of  the  master  was 
treated  as  a  case  of  accident,  and  a  part  of  the  premium  was  recoverable  in  equity 
{Hale  Y.  Wehh  (1786),  2  Bro.  G.  G.  78,  80;  Ex  parte  Sandby  (1745),  1  Atk.  149; 
see  now  Bankruptcy  Act,  1883  (46  &  47  Yict.  c.  52),  s.  41). 

{d)  As  to  mterest  on  mortgages,  see  Edwa7'ds  v.  Warwick  {Countess)  (1723)^ 
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were  not  apportionable  at  law  (e),  and  therefore  not  in  equity  ;  so      sect.  i. 
that  where  a  lessor,  whose  estate  determined  with  his  life,  died  Nature  and 
between  two  rent  days,  his  executors  w'ere  not  entitled  to  any  rent.    Extent  of 
and  since  the  lease  was  at  an  end  the  lessee  was  not  bound  to  pay  Equitable 
any  (/) ;  though  if  he  held  till  next  rent-day,  and  then  paid  the  Jurisdic- 
whole  rent  to  the  successor,  the  latter  was  bound  in  equity  to 
account  for  a  proportionate  part  to  the  lessor's  executors  (g).  And  Rent, 
though  annuities  and  dividends  were  not  in  general  apportion-  Annuities, 
able  (h),  an  exception  was  made  in  equity  where  they  were  given 
for  the  maintenance  of  an  infant  (i),  or  of  a  married  woman  living 
apart  from  her  husband  (j).    At  the  present  time  rents,  annuities, 
and  other  periodical  payments  are  apportionable  by  statute  (k). 

Eent,  though  not  apportionable  in  respect  of  time,  was  in  some  when  rent 
cases  apportionable  at  law  in  respect  of  estate,  e.g.,  on  the  lawful  apportioned, 
eviction  of  the  tenant  from  part  of  the  land  (l) ;  and  apparently  an 
interference  with  enjoyment,  without  actual  eviction,  was  a  ground 
for  apportionment  in  equity,  as  where  a  right  of  common  was 
established  on  part  of  the  land  (m).  Eent  service  was  apportionable 
upon  a  severance  of  the  reversion,  whether  by  act  of  the  parties  or 
of  law  {n). 

A  rentcharge,  on  the  other  hand,  though  apportionable  if  part  of  Rentcharge. 
the  lands  vested  in  the  owner  of  the  rentcharge  by  act  of  law,  was 
not  apportionable,  but  was  extinguished  at  law,  if  part  of  the  lands 
was  purchased  by  the  owner  of  the  rentcharge  (o).    In  equity,  how- 
ever, the  rentcharge  was  apportioned  in  this  latter  case  as  well  ( p). 


2  P.  Wms.  171 ;  Fearlij  v.  Smith  (1745),  3  Atk.  260  ;  JVilson  v.  Harman  (1755), 
2  Yes.  Sen.  672  ;  on  bonds,  Banner  v.  Loice  (1806),  13  Yes.  135. 

(e)  Chin's  Case  (1613),  10  Co.  Eep.  127  a,  as  to  rents  ;  and  as  to  annuities  and 
other  periodical  payments,  see  cases  cited  in  note  to  Ex  parte  Smyth  (1818),  1 
Swan.  337. 

(/)  Jenner  v.  Morgan  (17 17),  1  P.  Wms.  392.  Under  the  Distress  for  Eent 
Act,  1737  (11  Geo.  2,  c.  19),  s.  15,  the  executors  of  the  tenant  for  life  were 
entitled  to  a  proportion  of  the  rent  ;  as  to  the  equitable  extension  of  the  statute 
to  tenants  in  tail,  see  Paget  v.  Gee  (1753),  Amb.  198;  App.  (F),  p.  807  ;  Veriion 
V.  Vernon  (1782),  2  Bro.  0.  C.  659)  ;  and  as  to  leases  of  tithes,  Benthamy.  Alston 
,(1690),  2  Yern.  204. 

(g)  Paget  v.  Gee,  siipra. 

(h)  Pearly  v.  Smith,  supra;  Sherrard  v.  Sherrard  (1747),  3  Atk.  502. 

{i)  Hay  v.  Palmer  (1728),  2  P.  Wms.  501;  Sheppard  v.  Wilson  (1845),  4  Hare, 
392,  395. 

{j)  Hoivell  V.  Hanforth  (1775),  2  Wm.  Bl.  1016 ;  Anderson  v.  Dwyer  (1804),  1 
Sch.  &  Lef.  301. 

(/c)  Apportionment  Act,  1870  (33  &  34  Yict.  c.  35).    See  title  Eentcharges 

AND  i^NUITIES. 

{I)  Smith  V.  Malings  (1607),  Cro.  Jac.  160.  See  title  Landlord  and 
Tenant. 

(m)  Jeiu  V.  ThacJcwell  (1663),  3  Eep.  Ch.  7,  11 ;  1  Cas.  in  Ch.  31 ;  Preem.  (CH.) 
174  ;  but  a  subsequent  diminution  in  the  value  of  the  premises  was  no  ground 
for  reducing  the  rent  {Dackenjield  v.  Whichcott  (1674),  2  Cas.  in  Ch.  204). 

{n)  Littleton's  Tenures,  s.  222  ;  Co.  Litt.  148  a ;  Collins  and  Harding's  Case 
(1597),  13  Co.  Eep.  57  ;  Salts  v.  Battersbu  (1910),  102  L.'  T.  730. 

(o)  Co.  Litt.  148  a. 

ip)  Slater  Y.  Buck  (1730),  Mos.  256  ;  see  Anon.  y.  Hatukes  {1616),  1  Cas.  in  Ch. 
273 ;  extinguishment  of  rights  by  acceptance  of  an  estate  was  not  allowed  in 
equity  {Mliot  v.  Hancock  (1690),  2  Yern.  143) ;  see  title  EENTCHAKaES  and 
Annuities, 
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Sect.  1. 
Nature  and 
Extent  of 
Equitable 
Jurisdic- 
tion. 

Contribution. 


Administra- 
tion. 


(vii.)  Contribution  [q). 

32.  In  matters  of  contribution  equity  exercised  jurisdictior. 
concurrent  with  that  at  law  {r),  but  the  procedure  in  equity  was 
more  convenient,  chiefly  because  all  parties  liable  to  contribute 
could  be  brought  before  the  court  at  once.  This  both  avoided 
multiplicity  of  suits  and  enabled  the  mutual  liabilities  to  be  more 
completely  adjusted  {s).  Contribution,  though  its  extent  may  be 
modified  by  contract  {t),  is  based  not  on  contract,  but  on  principles 
of  natural  justice  (a).  Payment  by  one  person  liable  releases  the 
others  from  the  principal  demand,  and  they  are  required  to  con- 
tribute as  a  return  for  this  benefit.  But  the  principle  in  this 
shape  does  not  apply  unless  all  the  parties  are  liable  to  a  common 
demand,  and  such  liability,  therefore,  is  a  condition  of  contri- 
bution {h).  As  between  the  principal  debtor  liable  under  a  bond 
and  a  surety,  the  surety,  on  paying  the  debt,  becomes  only  a  simple 
contract  creditor  of  the  principal  (c),  unless  he  procures  an  assign- 
ment of  the  bond  {d). 

(viii.)  Administration  (e). 

33.  The  Court  of  Chancery  acquired  jurisdiction  in  the  ad- 
ministration of  the  estates  of  deceased  persons  in  consequence  of 
the  defective  remedies   afforded   in   the  common  law  and  the 


(2)  See  title  Gtuarantee. 

(r)  In  numerous  cases  contribution  was  recognised  in  early  times  at  law,  and  I 
after  judgment  against  one  party  contribution  was  enforced  against  others  by 
proceedings  taken  on  the  judgment,  namely,  by  writ  of  audita  querela  or  scire 
facias  {Harherfs  Case  (1584),  3  Co.  Eep.  11  b ;  Bering  y.  Winchelsea  [Earl)  (1787), 
1  Cox,  Eq.  Cas.  318).   Then  it  came  to  be  enforced  at  law,  as  between  co-sureties, 
in  assumpsit  on  the  footing  of  implied  contract,  but  this  involved  a  separate 
judgment  against  each  surety  (CWe/Z  v.  Edwards  {1^00),  2  Bos.  &  P.  268;  1 
Craytliorne  v.  Swinhurne  (1807),  14  Yes.  160,  164  ;  Wolmersliausen  v.  GulUck,  I 
[1893]  2  Ch.  514,  519;  and  see  1  Wms.  Saund.  264  c,  n.  (e)  ;  Be  Snoivdon,  Ex 
parte  Snowdon  {1881),  17  Ch.  D.  44,  C.  A.).    Actions  for  contribution  between 
partners  were  also  entertained  at  law,  but  this  did  not  oust  the  jurisdiction  in 
equity  {Wright  v.  Hunter  (1801),  5  Yes.  792). 

(s)  Thus  at  law  a  co-surety  who  has  paid  the  whole  debt  can  recover  from 
each  of  the  others  only  an  aliquot  part  according  to  the  whole  number  of  sureties, 
and  if  one  is  insolvent  he  has  no  further  right  against  the  rest  {Coiuell  v. 
Ediuards,  supra;  Browne  v.  Lee  (1827),  6  B.  &  C.  689,  697).  But  in  equity  he 
can  make  the  solvent  sureties  contribute  rateably  to  the  entire  debt  {Peter  v. 
Hich  (1629),  1  Eep.  Ch.  19,  [34]  ;  Hole  v.  Harrison  (1675),  1  Cas.  in  Ch.  246  ; 
Hitchman  v.  Stewart  (1855),  3  Drew.  271).  And  the  latter  rule  laow  prevails 
{Lowe  V.  Dixon  (1885),  16  Q.  B.  D.  455).  Again,  at  law  the  death  of  a  surety 
puts  an  end  to  his  liability  to  contribute,  but  in  equity  the  liability  can  be 
enforced  against  his  estate  {Primrose  v.  Bromley  (1739),  1  Atk.  89). 

{t)  Siuainy.  FaZZ  (1641),  1  Eep.  Ch.  80  [149];  Bering  v.  Winchelsea  {Earl) , 
supra  ;  Craythorne  v.  Siuinhurne,  supra. 

(a)  Bering  Y.  Winchelsea  {Earl),  supra ;  Stirling  y.  Forrester  (1821),  3  Bli.  575, 
696,  H.  L.  - 

{h)  Johnson  v.  Wild  (1890),  44  Ch.  D.  146.  Hence  there  is  no  contribution 
where  each  surety  undertakes  a  distinct  part  of  the  principal  debt  {Coope  v. 
Twynam  (1823),  Turn.  &  E.  426). 

(c)  Copis  V.  Middleton  (1823),  Turn.  &  E.  224. 

{d)  Hodgson  v.  Shaw  (1834),  3  My.  &  K.  183;  and  see  Mercantile  Law 
Amendment  Act,  1856  (19  &  20  Yict.  c.  97),  s.  5. 

(e)  See  also  title  Executors  and  Administrators.  . 
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ecclesiastical  courts.    A  creditor  could  sue  the  personal  represeiita-      Sect.  i. 
tive  at  law  and  recover  judgment  for  his  debt;  but  he  could  not  Nature  and 
obtain  discovery  or  an  account  of  the  assets,  nor  could  these  be    Extent  of 
made  available  for  all  the  creditors  in  a  due  course  of  administra-  Equitable 
tion ;  and  although  the  estate  was  to  some  extent  under  the  control      Yion  ° 

of  the   ecclesiastical   court   in   which   the  will  was  proved  or   " 

administration  granted,  yet  a  creditor  could  not  contest  the 
inventory  exhibited  by  the  personal  representative  (/),  nor  could 
he  take  advantage  of  a  breach  of  the  administrator's  bond  (g). 

Consequently  it  became  the  practice  for  the  creditor  to  proceed  in  Creditors* 
equity  for  discovery  and  an  account  of  the  assets,  and  equity,  having 
possession  of  the  cause  for  these  purposes,  in  order  to  avoid 
multiplicity  of  actions  gave  substantial  relief  also  and  decreed 
payment  of  the  debt  (It).  At  first  the  creditor  sued  only  for  his  own 
debt,  and  obtained  a  decree  for  an  account  of  the  assets  come  to  the 
hands  of  the  personal  representative,  and  for  payment  of  his  debt 
in  a  due  course  of  administration  (i).  Subsequently  he  sued  on 
behalf  of  all  the  creditors,  and  the  decree  was  for  an  account  of 
debts  and  of  assets,  and  for  payment  of  the  debts  (k).  Until  decree 
he  remained  dominies  litis,  and  could  dismiss  the  bill ;  and  the 
executor,  on  paying  his  debt  and  costs,  was  entitled  to  have  it 
dismissed  (I).  But  after  decree  he  could  not  deprive  other  persons 
of  the  benefit  of  the  decree  if  they  wished  to  prosecute  it  . 

34.  The  intervention  of  equity  was  necessary  also  on  behalf  of  Legatees' 
legatees  and  next  of  kin.    A  legatee  could  sue  at  law  for  a  specific 
legacy  on  the  executor  assenting  to  the  bequest,  since  the  assent 
vested  the  legal  title  in  him,  but  he  could  not  sue  for  a  pecuniary 
legacy      ;  and  though  he  could  sue  in  the  ecclesiastical  court,  yet 

(/)  Caiiterhury  [Archbishop)  v.  Wills  [1101),  1  Salk.  315;  this  was  on  the 
ground  that  his  proper  remedy  was  at  law. 

[g)  The  bond  was  intended  for  the  benefit' of  the  legatees  and  next  of  kin 
{Wallis  V.  Pipon  (1753),  Amb.  183  ;  see  Ashley  v.  Baillie  (1751),  2  Ves.  Sen.  368). 
A  creditor  who  took  an  assignment  of  the  bond  from  the  ordinary  would  be 
restrained  in  equity  from  suing  on  it,  upon  terms  of  the  personal  representative 
accounting,  and  of  the  bond  being  a  security  for  costs  at  law  and  in  equity 
[Thomas  v.  Canterbury  [Archbishop)  (1787),  1  Cox,  Eq.  Cas.  399,  explaining 
Greerside  v.  Benson  (1745),  3  Atk.  248  ;  and  see  Bolton  v.  Poiuell  (1852),  2 
De  G.  M.  &  G.  1,21,  C.  A.). 

[h)  Morr ice  y.  Bank  of  England  (1135),  3  P.  Wms.  402,  n.  ;  (1736)  3  Swan. 
673  ;  (1737)  2  Bro.  Pari.  Cas.  465  ;  Barker  v.  Dumeres  (1740),  Barn.  (CH.)  277  ; 
see  Alexander  v.  Alexander  (1669),  2  Eep.  Ch.  20,  [37].  Moreover,  at  law  the 
creditor  reached  only  legal  assets  [Cox's  [Sir  Charles)  Creditors'  Case  (1734),  3 
P.  Wms.  341  ;  p.  34,  post). 

[i)  A.-G.  V.  Cornthwaite  (1788),  2  Cox,  Eq.  Cas.  44;  in  such  administration 
all  debts  of  a  higher  or  equal  nature  might  be  paid  by  the  executor,  and  were 
allowed  to  him  in  his  discharge  (see  Anon.  (1747),  3  Atk.  572). 

[k)  Legislative  sanction  was  given  to  administration  decrees  as  to  personal 
estate,  and  facility  conferred  for  obtaining  them,  by  the  Court  of  Chancery 
Procedure  Act,  1852  (15  &  16  Vict.  c.  86)  (now  repealed),  and  since  then  the 
action  has  ceased  to  be  brought  on  behalf  of  all  creditors,  unless  real  estate  also 
is  involved  [Be  Greaves,  deceased,  Bray  v.  Tofield  (1881),  18  Ch.  D.  551,554;  see 
Wooldridge  v.  Norris  (1868),  L.  E.  6  Eq.  410,  414). 

[I)  Pemberton  v.  Topham  (1838),  1  Beav.  316;  Be  Greaves,  deceased,  Bray  y. 
Tofield,  supra. 

(m)  Handford  v.  Storie  (1825),  2  Sim.  &  St.  196  ;  see  Be  Alpha  Co.,  Ltd.y 
Ward  V.  Alpha  Co.,  Ltd.,  [1903]  1  Ch.  203. 
(n)  DeeksY.  Strutt  [ll9i),  5  Term  Eep.  690 ;  see  Brown  y.  Elton  (1733),  3 
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Sect.  1.     the*  machinery  of  that  court  was  not  adapted  for  securmg  a  due 
Nature  and  distribution  of  the  estate  among  the  persons  entitled.    In  particular, 
Extent  of    if  there  was  an  undisposed-of  residue,  the  ecclesiastical  court  could 
Equitable    j^ot  direct  distribution  among  the  next  of  kin  (o).    Consequently  the 
Junsdic-    jurisdiction  of  equity  in  administration  extended  to  the  distribution 
'       of  the  estate  among  the  persons  beneficially  entitled  (p).    At  first  a 
legatee  could  sue  for  his  own  legacy  solely  (q),  but  the  proceedings 
came  to  be  enlarged  in  their  scope  as  in  the  case  of  a  creditor's 
action.    If  the  executor  admitted  assets,  the  legatee  continued  to  be 
entitled  to  a  decree  for  payment  (r).    But  otherwise  an  account  of 
all  the  legacies  was  directed,  with  an  order  for  payment  rateably  (s). 
The  action  involved  an  account  of  the  personal  estate,  and  also, 
since  debts  had  priority  over  legacies,  an  account  of  debts,  and 
hence  a  creditor  could  make  his  claim  in  the  action  (^).     To  a 
bill  by  a  specific  or  pecuniary  legatee  neither  the  residuary  legatees 
nor  other  legatees  were  necessary  parties  ;  but  on  a  bill  by  one  of 
several  residuary  legatees  all  other   persons  interested  in  the 
residue,  after  satisfaction  of  creditors  and  specific  and  pecuniary 
legatees,  had  to  be  brought  before  the  court  (a).    Until  decree  other 
legatees  or  creditors  could  take  proceedings  in  equity  (b). 

35.  The  jurisdiction  of  equity  in  administration  being  con- 
current with  that  at  law  and  in  the  ecclesiastical  courts,  simultaneous 
proceedings  in  these  different  courts  had  to  be  prevented.  After 
the  filing  of  a  bill  in  equity  a  legatee  was  restrained  from  proceeding 
in  the  ecclesiastical  court  (c),  and  thus  the  Court  of  Chancery 
acquired  exclusive  control  of  the  administration  so  far  as  legatees 
were  concerned.  Actions  by  creditors  at  common  law  were  not 
restrained  until  there  was  a  decree  for  general  administration,  and 
till  such  decree  a  creditor  was  entitled  to  proceed  to  judgment,  and 
so  obtain  priority.    As  regards  priority  a  decree  in  equity  was 


Eestraining 
proceedings 
at  law. 


P.  Wms.  202.  Bat  after  executors  had  presented  an  accoant  showing  money 
to  be  in  their  hands  on  bebalf  of  the  legatee,  they  were  liable  to  be  sued  at 
law  {Topham  v.  Morecraft  (1858),  8  E.  &  B.  972  ;  see  Harding  v.  Harding  (1886), 
17  Q.  B.  D.  442). 

(o)  Unless  the  will  showed  an  intention  that  the  executors  should  take  the 
undisposed-of  residue  beneficially,  they  were  trustees  for  the  next  of  kin,  but  the 
ecclesiastial  court  could  not  enforce  the  execution  of  a  trust  [Farrington  v. 
Knightly  (1721),  1  P.  Wms.  544,  549,  550,  n.  (1)  ). 

{p)  In  Adair  v.  Shaw  (1803),  1  Sch.  &  Lef.  243,  262,  Lord  Redesdale,  L.O., 
based  the  whole  jurisdiction  of  equity  in  administration  on  the  duty  of  the 
court  to  enforce  the  execution  of  trusts  ;  but  this  was  incorrect.  The  duties  of 
a  personal  representative  are  to  a  large  extent  legal  duties,  and  equity  recognises 
this  in  requiring  legal  assets  to  be  distributed  in  accordance  with  legal  rules. 
The  jurisdiction  of  equity  was  based  on  the  superior  advantages  afforded  by 
discovery,  by  the  taking  of  accounts,  and  by  the  adjudication  on  the  claims  of 
creditors  and  beneficiaries  in  one  action. 

{q)  Haycock  v.  Haycoch  (1682),  2  Cas.  in  Oh,  124.  • 

(V)  Boys  V.  Ford  (1819),  4  Madd.  40. 

\s)  Mitford  on  Pleadings,  4th  ed.,  p.  168. 

{t)  See  8ims  v.  Bidge  (1817),  3  Mer.  458. 

{a)  Mitford  on  Pleadings,  p.  168,  n.  (p). 

(&)  Handford  v.  Storie  (1825),  2  Sim.  &  St.  196,  198;  Martin  v.  Martin 
(1749),  1  Yes.  Sen.  211. 

(c)  Stonehome  v.  Stonehouse  (1745),  1  Dick.  98  ;  Smith  v.  Kempson  (1790),  2 
Dick.  769. 
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equivalent  to  a  judgment  at  law ;  and  consequently  a  creditor      Sect.  l. 
suing  for  himself  alone  gained  priority  by  the  decree  over  a  subse-  Nature  and 
quent  judgment  creditor (6?),  provided  the  decree  was  for  an  ascer-    Extent  of 
tained  sum,  and  not  merely  for  an  account  with  consequential  Equitable 
direction  for  payment  {e).  ^ 

But  where  a  general  decree  for  administration  was  made,  this   ' 

operated  as  a  judgment  in  favour  of  all  the  creditors  who  came  in 
under  it(/),  and  creditors  were  restrained  from  proceeding  at  law 
after  such  a  decree  {cj) ;  though,  to  prevent  abuse  in  consequence  of 
a  decree  being  obtained  by  a  friendly  creditor,  the  executor,  as  a 
condition  of  the  injunction,  was  required  to  make  an  affidavit  of 
assets  (/z).  A  creditor,  who  had  obtained  judgment  at  law  before 
the  decree  for  administration,  was  prima  facie  entitled  to  levy 
execution,  either  on  the  goods  of  the  testator  if  the  judgment  was 
de  bonis  testatoris,  or  on  the  goods  of  the  executor  as  well  if  it  was  also 
de  bonis  propriis.  But  in  the  former  case  the  execution  would  be 
restrained,  the  creditor  being  at  the  same  time  allowed  his  legal 
priority  as  against  the  assets  (i) ;  in  the  latter  case  it  seems  that 
the  execution  against  the  assets  of  the  testator  would  not  be 
restrained,  since  this  would  prejudice  the  recourse  to  the  goods  of 
the  executor  (A;). 

36.  Formerly  there  was   a  difference   between   the  rules  of  Legal  and 
common  law  and  equity  with  regard  to  the  order  of  payment  of  ^^g^^^^g^^® 
■debts.    At  common  law  specialty  debts  had  priority  over  simple  ^^^^  ^* 
contract  debts ;  in  equity  both  were  payable  jmri  passu  (I).   And  this 
difference  gave  importance  to  the  distinction  between  legal  and 
equitable  assets.    Legal  assets  were  subject  to  the  common  law  rule 
both  when  they  were  being  dealt  with  at  common  law  and  in  equity, 
■since,  as  to  them,  equity  followed  the  law  (m).    Equitable  assets 


{d)  Morrice  v.  Bank  of  England  (1736),  3  Swan.  573,  576  et  seq. 
(e)  Perrij  v.  Phelips  (1804),  10  Yes.  34. 
(/)  Paxton  V.  Douglas  (1803),  8  Yes.  520. 

[g)  This  was  necessary,  since  the  decree  was  not  recognised  at  law  {Paxton  v. 
Douglas,  supra),  and  was  justified  on  the  ground  that,  since  the  court  had  taken 
the  administration  into  its  own  hands,  the  executor  must  be  protected  in  obey- 
ing the  decree  [Kenyon  v.  Worthington  (1786),  2  Dick.  668  ;  Brooks  v.  Reynolds 
(1782),  1  Bro.  C.  C.  183;  see  Martin  v.  Martin  (1749),  1  Yes.  Sen.  211;  Goatt 
V.  Fryer  (1789),  3  Bro.  C.  C.  23). 

[h)  Paxton  Y.  Douplas,  supra;  Gilpin  v.  Southampton  (Lady)  (1812),  18  Yes. 
469. 

[i)  Clarke  v.  Ormonde  {Earl)  (1821),  Jac.  108,  124  (though  see  Lee  v.  ParJc 
(1836),  1  Keen,  714,  724) ;  and  the  creditor  was  entitled  to  the  fruits  of  an  execu- 
tion levied  and  in  the  hands  of  the  sheriff  before  decree  {Me  Skiggs,  Marriage  v, 
Skiggs  (1859),  4  De  G.  &  J.  4,  C.  A.). 

{k)  Lee  v.  Park  (1836),  1  Keen,  714;  Drewryv.  Thacker  (1819),  3  Swan.  529; 
Lord  V.  Wormleighton  (1821),  Jac.  148 ;  see  Be  Womersley,  Etheridge  v.  Womersley 
(1885),  29  Ch.  D.  557,  559.  Where  judgment  has  not  been  obtained,  see  Be 
Stuhhs'  Estate,  Hanson  v.  Stuhhs  (1878),  8  Ch.  D.  154. 

{I)  See  Cox's  {Sir  Charles)  Creditors'  Case  (1734),  3  P.  Wms.  341  ;  Turner  v. 
Turner  (1819),  1  Jac.  &  W.  39,  45.  *«  A  debt  without  specialty  is  as  much  as  a 
debt  jure  naturali,  and  in  conscience  as  a  debt  by  specialty,  and  therefore  shall 
have  an  equality  with  debts  by  specialty  where  conscience  is  the  judge  "  {Hixon 
V.  Wytham  (1675),  1  Gas.  in  Ch.  248). 

(m)  But  if  a  specialty  creditor  had  been  partly  paid  out  of  legal  assets,  he  was 
act  allowed  to  participate  in  eqiiitable  assets  until  the  other  creditors  had 
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were  dealt  with  only  in  equity,  and  were  subject  to  the  equitable 
rule. 

The  distinction  between  legal  and  equitable  assets  referred  to  the 
remedies  of  the  creditor,  and  not  to  the  nature  of  the  property. 
Assets  which  the  creditor  could  make  available  for  the  satisfaction 
of  his  debt  in  an  action  at  law  were  legal  assets  (n).  These  included 
all  assets  which  an  executor  could  recover  virtute  officii,  notwith- 
standing that  the  executor  might  have  to  sue  for  them  in  equity, 
since  at  law  the  creditor  could  charge  the  executor  with  all  such 
assets  (o).  Assets  which  a  creditor  could  only  reach  by  a  suit  in 
equity  were  equitable  assets ;  of  this  nature  were  the  proceeds  of 
sale  of  land  devised  on  trust  for,  or  charged  with,  payment  of  the 
testator's  debts  (p). 

Before  1833,  unless  land  was  made  liable  by  the  testator  for 
payment  of  his  debts,  it  did  not  constitute  assets  available  for 
creditors  generally,  though  it  was  liable  in  the  hands  of  the  heir 
or  devisee  to  specialty  debts  by  which  the  heirs  were  bound  (q).  By 


received  a  like  proportion  [Morrice  v.  Bank  of  England  (1736),  Cas.  temp.  Talb. 
217,  220 ;  Wride  v.  Clarke  (1766),  1  Dick.  382). 
in)  Cook  V.  Qregson  (1856),  3  Drew.  547,  549. 

(o)  See  Wilson  v.  Fielding  (1718),  2  Yern.  763 ;  Cox's  {Sir  Charles)  Creditors' 
Case  (1734),  3  P.  Wms.  341 ;  A.-G.  v.  Brunning  (1860),  8  H.  L.  Cas.  243,  258,  259. 

{p)  Silk  V.  Prime  (1768),  cited  1  Bro.  C.  C.  138,  n. ;  Folfs  Case  (1679),  Freem. 
(CH.)  49.  It  was  at  one  time  a  question  whether  a  devise  to  executors,  or  a 
power  for  them,  to  sell  for  payment  of  debts  made  the  proceeds  legal  or  equit- 
able assets.  At  first  they  were  treated  as  legal  assets,  since  the  proceeds  came 
to  the  hands  of  the  executors  {Blatch  v.  Wilder  (1738),  West  temp.  Hard.  322) ; 
later  a  devise  to  executors  made  the  land  equitable  assets,  since  the  executors  | 
were  treated,  for  the  purpose  of  the  devise,  as  trustees  {Silk  v.  Prime,  supra),  \ 
and  apparently  a  mere  power  for  them  to  sell  also  made  the  land  equitable 
assets  {Neiuton  v.  Bennet  (1782),  1  Bro.  C.  C.  135 ;  Barker  v.  Boucher  (1784),  1 
Bro.  0.  0.  140,  n.  (4) ).  There  was  also  an  opinion  that  land  was  not  made 
equitable  assets  unless  the  descent  was  broken,  so  that  land  charged  with  debts 
in  the  hands  of  the  heir  was  legal  assets,  but  this  was  overruled  {Bailey  v. 
Ekins  (1802),  7  Yes.  319;  Shiphard  v.  Lutwidge  (1802),  8  Yes.  26;  Clay  v. 
Willis  (1823),  1  B.  &  0.  364  ;  Barker  v.  May  (1829),  9  B.  &  0.  489).  As  to  the 
whole  subject  see  note  to  Blatch  v.  Wilder,  supra. 

Separate  estate  of  a  married  woman  was  from  its  nature  equitable  assets, 
since  it  was  not  recognised  at  law  {Anon.  (1811),  18  Yes.  258  ;  Re  Poole's  Estate, 
Thompson  y.  Bennett  (1877),  6  Ch.  D.  739) ;  see  Owens  v.  Dickenson  (1840), 
Cr.  &  Ph.  48,  54.  It  appears  to  have  been  formerly  considered  that  personal 
property,  subject  to  a  general  power  of  appointment  by  will,  became  on 
appointment  equitable  assets,  the  appointee  being  treated  as  a  trustee  for  the 
creditors  {Jenney  v.  Andreius  (1822),  Madd.  &  G.  264  ;  Par  do  y.  Bingham  (1868), 
L.  E.  6  Eq.  485) ;  see  Townshend  {Lord)  v.  Windham  (1750),  2  Yes.  Sen.  1,  11. 
But  such  property  is  assets  for  payment  of  debts  in  the  hands  of  the  executor,  and 
is,  consequently,  legal  assets  (^e  Hadley,  Johnson  v.  Hadley,  [1909]  1  Ch.  20,  0.  A., 
per  Cozens-Hardy,  M.E.,  at  p.  32  ;  per  Eawell,  L.J.,  at  p.  36) ;  see  Beyfm 
V.  iaw;%,  [1903]  A.  C.  411).  Under  the  .Administration  of  Estates  Act,  1833 
(3  &  4  Will.  4,  c.  104),  real  estate,  subject  to  a  general  power  of  appointment 
by  will,  became,  like  real  estate  of  the  testator,  assets  for  payment  of  his  debts 
{Fleming  v.  Buchanan  (1853),  3  De  G.  M.  &  G.  976,  C.  A.). 

{q)  Stat.  (1691)  3  Will.  &  Mar.  c.  14,  repealed  and  re-enacted  in  altered  form 
by  the  Debts  Eecovery  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  47).  A  devise  in 
trust  for  payment  of  debts  took  the  land  out  of  these  statutes  and  made  it 
equitable  assets  {Spackman  v.  Timhrell  (1837),  8  Sim.  253  ;  Bailey  v.  Ekins, 
supra).  In  proceedings  at  law  to  charge  the  lands  in  the  hands  of  a  devisee 
the  heir  was  a  necessary  party,  and,  since  proceedings  in  equity  for  the  same 
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the  Administration  of  Estates  Act,  1833,  it  was  made  liable,  in  pro-  ^^^t.  i. 

ceedings  in  a  court  of  equity,  to  specialty  and  simple  contract  debts  Nature  and 

generally,  but  the  priority  of  specialty  debts  by  which  the  heirs  S^*??*/?^ 

were  bound  was  preserved  (?•)•    The  effect  was  that  land  became  Equitable 

assets  to  be  dealt  with  in  a  court  of  equity  in  accordance  with  the  tk)V^" 

statute  (s),  but  if  it  had  been  made  liable  to  debts  by  the  will  of  the  — 1 
testator,  it  continued  to  be  equitable  assets  apart  from  the  statute  (t). 
By  the  Administration  of  Estates  Act,  1869  (m),  specialty  debts  of 
all  kinds  and  simple  contract  debts  were  put  on  the  same  footing 
for  the  purpose  of  administration,  and  the  distinction  between 
legal  and  equitable  assets  lost  most  of  its  importance. 

37.  A  judgment   obtained    against  a  testator  ranks  before  Judgment 
specialty  and  simple  contract  debts,  and  the  executor  cannot,  as  against 
against  a  judgment  creditor,  discharge  himself  by  showing  payment 

of  debts  of  an  inferior  nature.  Originally  this  was  so  whether  the 
executor  had  actual  notice  of  the  judgment  or  not,  since  he  was 
presumed  to  have  notice ;  and  decrees  in  equity  had  the  like  priority, 
regardless  also  of  actual  notice  (a).  Then  under  successive  statutes 
ending  with  the  Law  of  Property  Amendment  Act,  1860(6),  judg- 
ments at  law  and  decrees  in  equity  had  no  priority  unless  they  were 
registered  (c).  The  repeal  of  the  relevant  sections  of  this  Act  has 
perhaps  had  the  effect  of  reviving  the  priority  of  unregistered 
judgments  (tZ). 

38.  Formerly  a  judgment  obtained  against  the  executor  gave  judgment 
the  judgment  creditor  priority  in  his  own  class — that  is,  a  judgment  against 
specialty  creditor  had  priority  as  regards  legal  assets  over  other  executor, 
specialty  creditors ;  and  similarly  for  simple  contract  creditors. 

And  a  decree  in  equity  for  payment  of  an  ascertained  sum  had  a 
like  effect  {e),  while  a  decree  for  general  administration  prevented 
any  further  priority  from .  being  gained.  To  obtain  priority  it  was 
not  necessary  for  the  judgment  or  decree  to  be  registered  (/).  The 
effect  of  placing  specialty  and  simple  contract  debts  on  the  same 
footing  has  been  to  give  judgment  creditors  of  either  class  priority 

purpose  followed  the  analogy  of  the  statute,  he  was  a  necessary  party  there  also 
[Gawler  v.  Wade  (1707),  1  P.  Wms.  99). 

(r)  3  &  4  Will.  4,  c.  104  (Sir  John  Romilly's  Act).  There  is  no  charge  of 
debts  on  real  estate  under  this  statute  till  judgment  for  administration  of  the 
real  estate  has  been  obtained  {Be  Moon,  Holmes  v.  Holmes,  [1907]  2  Ch.  304). 

(«)  Re  Illidge,  Davidson  v.  Illidge  (1884),  27  Ch.  D.  478,  484,  0.  A. 

{t)  The  Act  is  expressly  confined  to  real  estate  which  the  testator  had  not  by 
will  charged  with,  or  devised  subject  to,  the  payment  of  his  debts  (see  Ball  v. 
Harris  (1839),  4  My.  &  Or.  264).  Compare  Turner  v.  Cox  (1853),  8  Moo» 
P.  C.  C.  288. 

{u)  32  &  33  Yict.  c.  46,  known  as  Hinde  Palmer's  Act. 
(a)  Searle  v.  Lane  (1688),  2  Yern.  88. 

[h)  23  &  24  Yict.  c.  38,  ss.  3,  5,  repealed  by  the  Land  Charges  Act,  1900 
(63  &  64  Yict.  c.  26),  which  transferred  the  registry  of  judgments  to  the  Land 
Eegistry  Office,  and  made  an  order  of  the  Court  necessary  for  entries  in  the 
register. 

(c)  See  Van  Gheluive  v.  Nerinchx  (1882),  21  Ch.  D.  189. 

(d)  See  Land  Charges  Act,  1900  (63  &  64  Yict.  c.  26),  ss.  2  (3),  5 ;  and  compare 
Fuller  V.  Redman  (No.  1)  (1859),  26  Beav.  600. 

(e)  Morrice  v.  Bank  of  England  (1736),  Cas.  temp.  Talb.  217. 
(/)  Jennings  v.  Biglij  (1863),  33  Beav.  198. 
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over  all  other  specialty  and  simple  contract  creditors  alike  (g)  ;  save 
in  the  administration  of  an  insolvent  estate  by  the  court,  and  then 
the  judgment  creditors  have  no  priority  (h). 

39.  An  executor  has  always  been  entitled  to  pay  creditors  of  the 
same  class  in  such  order  as  he  pleases,  although  there  may  not  be 
enough  to  pay  all,  and  this  is  known  as  his  right  of  preference  (i). 
And  now,  under  the  Administration  of  Estates  Act,  1869  (j),  he 
can  prefer  a  simple  contract  creditor  to  a  specialty  creditor  (/i;)  • 
If  a  creditor  commenced  an  action  at  law  against  the  executor,  the 
right  of  preference  was  stopped  as  against  him  as  soon  as  the 
executor  had  notice  of  the  action ;  but  it  was  not  stopped  by 
proceedings  in  equity  until  decree  (?).  Since  the  Judicature  Acts 
the  equitable  rule  has  prevailed,  and  the  right  of  preference 
continues  until  a  creditor  has  obtained  judgment  either  in  the 
Chancery  or  King's  Bench  Division  (m).  But  a  creditor  who  has 
been  preferred  as  to  part  of  his  debt  cannot  receive  anything 
further  in  an  administration  action  until  the  other  creditors  have 
received  the  like  proportion  (n). 

40.  Similar  to  the  right  of  preference  is  the  executor's  right  to 
retain  out  of  the  assets  sufficient  to  satisfy  a  debt  due  to  himself. 
It  is  a  right  of  preferring  himself,  and  has  been  also  based  on  the 
impossibility  of  his  suing  himself  (o).  It  is  exercisable  only  out  of 
legal  assets  (p),  and  as  against  creditors  of  the  same  degree.  The 
Administration  of  Estates  Act,  1869  (q),  has  not  altered  this  rule. 
The  entire  assets  are  apportioned  between  the  specialty  and  simple 
contract  creditors,  and  the  executor  can  retain  his  debt  out  of  the 
part  apportioned  to  debts  of  the  same  nature.  If  he  is  a  simple 
contract  creditor  he  gains  incidentally  through  the  fund  available 

{g)  Be  Williams'  Estate,  Williams  v.  Williams  (1872),  L.  E.  15  Eq.  270. 

{h)  This  is  the  result  of  s.  10  of  the  Judicature  Act,  1875  (38  &  39  Yict.  c.  77) 
(Re  Whitaker,  Whitaker  v.  Palmer,  [1901]  1  Ch.  9,  0.  A.;  M'Causland  v. 
0' Callaghan,  [1904]  1  I.  E.  376,  0.  A.  (overruling  in  effect  ReMaggi,  Winehouse 
T.  Winehouse  (1882),  20  Ch.  D.  545)). 

{i)  LyUletony.  Oross  (1824),  3  B.  &  C.  317,  322;  see  title  Executors  and 
Administators. 

{j)  32  &  33  Vict.  c.  46;  see  p.  35,  ante. 

Qc)  Re  Samson,  Robhins  v.  Alexander,  [1906]  2  Ch.  584,  C.  A.,  bverruling  Re 
Hanhey,  Cunliffe  Smith  v.  Hankey,  [1899]  1  Ch.  541,  and  approving  i?e  Orsmond, 
Drury  v.  Orsmond  (1887),  58  L.  T.  24.  Formerly  a  payment  to  a  simple  contract 
creditor  was  only  good  as  against  a  specialty  debt  of  which  the  executor  had  no 
notice  {Hawkins  v.  Bay  (1753),  Amb.  160). 

(l)  Orford  {Earl)  v.  Daston  (1702),  Colles,  229  ;  Malthy  v.  Russel  (1825),  2 
Sim.  &  St.  227. 

{m)  Re  Radcliffe,  deceased,  European  Assurance  Society  v.  Radcliffe  (1878), 
7  Ch.  D.  733;  Yilart  v.  Coles  (1890),  24  Q.  B.  D.  364,  C.  A. 

{n)  Wilson  v.  Paul  (1836),  8  Sim.  63  ;  Mitchelson  v.  Piper  (1836),  8  Sim.  64. 

(o)  The  heir-at-law  has  no  right  of  retainer  out  of  proceeds  of  real  estate  or 
rents  for  a  simple  contract  debt,  since  he  could  not  .be  sued  for  a  debt  of  the 
same  nature  owing  by  the  testator  {Re  Illidge,  Davidson  v.  Illidge  (1884),  27 
Ch.  D.  478,  C.  A.)  ;  but  he  may  retain  in  respect  of  specialty  debts  in  which  the 
heir  is  bound  {Solley  v.  Ooiuer  (1688),  2  Vern.  62  ;  Loomes  v.  Stotherd  (1823),  1 
Sim.  &  St.  458) ,  though  not  where  the  legal  right  to  sue  is  in  trustees  {Re  Hay- 
ward,  Tweedie  v.  Hayivard,  [1901]  1  Ch.  221);  see  title  Executors  and 
Administrators. 

{p)  Anon.  (1681),  2  Cas.  in  Ch.  45  ;  see  Walters  v.  Walters  (1881),  18  Ch.  D.  182. 
{q)  32  &  33  Yict.  c.  46. 
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for  simple  contract  debts  being  thus  increased  (?-).  The  right  of 
retainer  is  not  stopped  by  an  administration  judgment  and  may  be 
exercised  against  funds  in  court,  if  paid  in  by  or  on  behalf  of  the 
executor  (s).  And  it  is  exercisable  as  against  a  superior  debt  of 
which  the  executor  has  no  notice  (0- 

41.  As  regards  the  creditors  all  the  assets  of  a  deceased  person 
are  liable  for  the  satisfaction  of  their  debts  in  the  manner  above 
stated,  subject  to  payment  in  the  first  instance  of  funeral  and 
testamentary  expenses  out  of  the  personal  estate  (u) ;  but  as  regards 
the  persons  beneficially  entitled  to  the  assets,  certain  assets  are 
liable  before  others,  and  the  order  of  liability  has  been  settled, 
in  accordance  with  the  presumed  intention  of  the  testator,  as 
follows  (a)  : — (1)  the  residuary  personal  estate  ;  (2)  real  estate 
devised  in  trust  for  payment  of  debts ;  (3)  real  estate  descended  ; 

(4)  real  estate  devised  and  charged  with  payment  of  debts  (h) ; 

(5)  general  pecuniary  legacies  ;  (6)  specific  legacies,  and  real  estate 
devised  specifically  or  by  way  of  residue,  and  not  charged  with  pay- 
ment of  debts ;  (7)  real  or  personal  estate  expressly  appointed  under 
a  general  power  of  appointment  (c).  When  the  assets  have  not 
been  applied  in  this  order  to  the  payment  of  debts,  then  the 
disappointed  beneficiaries  are  entitled  to  have  the  assets  marshalled, 
so  that  the  actual  incidence  of  the  debts  shall  be  in  accordance  with 
the  due  priority  of  liability.  Thus,  where  debts  are  charged  on  real 
estate,  but  are  in  fact  paid  out  of  personalty,  with  the  result  that 
pecuniary  legatees  are  disappointed,  the  legatees  are  entitled  to 
have  the  assets  marshalled  so  as  to  render  the  real  estate  charged 
with  debts  available  for  their  legacies  (ro- 
under the  Land  Transfer  Act,  1897  (e),  the  whole  real  and 

personal  estate  is  subject  to  administration  by  the  personal  repre- 
sentatives of  the  deceased,  but  the  order  in  w^hich  real  and  personal 
assets  respectively  are  applicable  in  or  towards  the  payment  of 
funeral  and  testamentary  expenses,  debts  or  legacies,  or  the  liability 
of  real  estate  to  be  charged  with  the  payment  of  legacies,  is  not 
altered.     Consequently  the  assets  can  be  applied  in  the  above 
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(r)  Wilson  v.  Coxwell  (1883),  23  Ch.  D.  764;  approved  in  Be  Jones,  Calvert  v. 
Laxton  (1885),  31  Ch.  D.  440  ;  Re  Jennes,  Oetzes  v.  Jennes  (1909),  53  Sol.  Jo.  376. 

(s)  Chissum  v.  Dewes  (1828),  5  Euss.  29  ;  Langton  v.  Higqs  (1832),  5  Sim.  228  ; 
Richmond  v.  White  (1879),  12  Ch.  D.  361  ;  Pulman  v.  Meadoius,  [1901]  1  Ch.  233 

{t)  Re  Fludyer,  Wingfield  v.  Erskine,  [1898]  2  Ch.  562. 

(m)  See  Re  FuUen,  Parker  v.  FuUen,  [1910]  1  Ch.  564. 

(a)  See  title  Executors  and  Administrators. 

{h)  The  eflecfc  for  this  purpose  of  a  charge  of  debts  is  preserved,  notwith- 
standing that  under  the  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  s.  2  (3), 
the  charge  is  no  longer  necessary  [Re  Kempster,  Kempster  v.  Kemjjster,  [1906] 
1  Ch.  446). 

(c)  Fleming  v.  Buchanan  (1853),  3  De  G.  M.  &  G.  976,  980  ;  Bey/us  v.  Lawleijy 
[1903]  A.  C.  411. 

(d)  Re  Stokes,  Farsons  v.  Miller  (1892),  67  L.  T.  223;  Re  Salt,  Brothwood  v. 
Keeling,  [1895]  2  Ch.  203  ;  Re  Roberts,  Roberts  v.  Roberts,  [1902]  2  Ch.  834  ;  Re 
Kempster,  Kempster  v.  Kempster,  [1906]  1  Ch.  446  ;  Re  Bate,  Bate  v.  Bate  (1890), 
43  Ch.  D.  600,  contra,  is  overruled ;  see  pp.  144,  145,  post.  And  as  to  marshalling 
so  as  to  throw  estate  duty  in  respect  of  specific  legacies  on  descended  real  estate, 
see  Be  Fullen,  Farker  v.  Fallen,  supra. 

(e)  60  &  61  Yict.  0.  65,  s.  2  (3). 
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Equity. 


Sect.  1. 
Nature  and 
Extent*  of 
Equitable 
Jurisdic- 
tion. 

Partnership. 


Eights  of 
partners 
iniej'  se. 


Eights  of 
creditors. 


order  by  the  personal  representatives  without  the  assistance  of  the 
Court. 

(ix.)  Partnership  {f). 

42.  The  Court  of  Chancery  exercised  jurisdiction  in  matters  of 
partnership  in  consequence  of  the  manifest  superiority  of  the 
remedies  which  it  could  give  over  those  available  at  law. 

At  law  the  only  remedies  open  to  a  partner  were  an  action  of 
covenant  or  of  assumpsit  for  breach  of  the  partnership  agreement, 
and  an  action  of  account  (g).  The.  former  remedies  did  not  suitably 
provide  for  all  the  questions  which  might  arise  as  between  the 
partners  m^er  se,  and  as  between  the  partners  and  their  joint  and 
separate  creditors ;  and  the  action  of  account  was  open  to  objections 
which  made  it  an  impracticable  remedy  (/i). 

In  equity  the  special  remedies  and  doctrines  of  the  jurisdiction 
were  and  still  are  available  in  a  variety  of  ways  to  adjust  the  rights 
and  liabilities  of  partners.  Although  specific  performance  of  an 
agreement  to  enter  into  partnership  was  not  as  a  rule  decreed,  for 
the  reason  thai?  a  partnership  could  not  be  expected  to  be  successful 
if  it.  commenced  in  mutual  distrust,  dissatisfaction,  or  enmity  (i), 
yet  where  the  agreement  was  for  a  fixed  term  and  had  been  already 
partly  performed,  and  where  it  was  necessary  that  the  status  of  the 
partners  should  be  determined,  then  the  agreement  would  be  specifi- 
cally enforced  (j).  When  a  partnership  had  been  established,  dis- 
covery might  be  wanted  to  prove  the  fact  of  partnership,  or  to 
procure  information  of  the  partnership  transactions.  If  there  were 
reasons  which  prevented  the  effective  carrying  on  of  the  partnership, 
there  was  jurisdiction  in  equity  to  order  a  dissolution  although  the 
stipulated  period  had  not  expired  (k).  Where  a  dissolution  had 
occurred,  the  procedure  in  equity  allowed  of  the  partnership  accounts 
being  taken,  and  this  might  be  done,  if  necessary,  even  without  a 
dissolution  (Z).  Both  during  the  partnership  and  after  its  dissolu- 
tion, the  appointment  of  a  receiver,  or  a  receiver  and  manager, 
might  be  expedient  (m),  or  it  might  be  proper  to  restrain  one  of  the 
partners  by  injunction  from  acting  in  violation  of  the  partnership 
contract,  or  contrary  to  the  interests  of  the  other  partners  {n). 

And  the  interference  of  equity  was  necessary  when  questions  arose 


(/)  See  title  Partj^ership. 

Ig)  As  to  the  action  of  account  between  partners,  see  Co.  Litt.  172  a. 
(h)  See  p.  27,  ante, 
{i)  Story,  s.  666. 

Ij)  Buxton  V.  Lister  (1746),  3  Atk.  383  ;  Orawshaij  v.  Maule  (1818),  1  Swan. 
495,  509,  n.  (a) ;  England  v.  Curling  (1844),  8  Beav.  129 ;  Scott  v.  Rayment 
(1868),  L.  E.  7  Eq.  112. 

(/c)  Waters  v.  Taylor  (1813),  2  Yes.  &  B.  299  ;  Anon.  (1856),  2  K.  &  J.  441, 
447  ;  Jones  v.  Lloyd  (1874),  L.  E.  18  Eq.  265,  274. 

(l)  Lord  Eldon  refused  an  account  unless  a  dissolution  was  prayed  {Forman 
V.  Horafray  (1813),  2  Yes.  &  B.  329  ;  seeder  Shadwell,  Y.-C,  in  Loscomhe  v. 
Russell  (1830),  4  Sim.  8  ;  contra,  jper  Leach,  Y.-O.,  in  Harrison  v.  Armitage 
(1819),  4  Madd.  143;  per  Lord  Cottenham  in  Walhvorth  v.  Holt  (1841),  4 
My.  &  Or,  619,  635—639).  As  to  the  cases  in  which  an  account  will  now  be 
ordered  without  a  dissolution,  see  title  Partnership. 
m)  See  title  Eeceivers. 
n)  See  title  Injunction. 
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between  partners  and  their  creditors.    A  judgment  creditor  of  one     Sect.  l. 
partner  could  take  in  execution,  not  his  share  in  the  partnership  Nature  and 
chattels,  but  only  his  interest  after  the  accounts  had  been  taken    Extent  of 
and  the  partnership  liabilities  provided  for  {o),  and  this  could  only  Equitable 
be  effectively  done  in  equity.    Equitable  doctrines,  moreover — e.g.,  Jurisdic- 
the  doctrine  of  marshalling — were  required  to  give  joint  creditors  a  I^^' 
preference  against  the  joint  assets,  and  separate  creditors  against 
the  separate  assets  (p)  ;  and  in  equity  a  joint  covenant  by  partners 
was  treated  as  several  on  the  death  of  a  partner,  so  that  the  covenantee 
could  recover  against  his  estate  {q).    In  addition,  real  estate  of  the 
partnership,  which  was  vested  in  one  of  the  partners,  or  in  the  • 
partners  jointly,  was  treated  as  partnership  assets,  and  the  bene- 
ficial interest  of  the  partners  devolved  as  personalty  (r).  These 
were  some  of  the  reasons  which  gave  equity  a  concurrent,  and  in 
practice  almost  an  exclusive,  jurisdiction  in  partnership  matters  (s); 
and  which  led  to  the  assignment  of  such  matters  to  the  Chancery 
Division  of  the  High  Court. 

(x.)  Determination  of  Boundaries. 

43.  The  Court  of  Chancery  exercised  from  early  times  a  Determina- 
jurisdiction  to  determine  boundaries  where  the  lands  of  adjoining  . 
proprietors  had  become  confused,  and  where  there  was  also  some 
special  reason  for  the  assistance  of  equity  (a).  To  give  jurisdiction 
the  plaintiff  must  have  shown,  either  by  the  defendant's  admission 
or  by  evidence,  that  he  had  a  clear  legal  title  to  some  part  of  the 
land  the  boundaries  of  which  were  said  to  be  confused  {h),  and 
further  that  the  defendant  was  in  possession  of  part  of  the  land(c). 


(o)  Waters  v.  Taylor  (1813),  2  Yes.  &  B.  299,  301 ;  Re  Wait  (1820),  1  Jac.  Sc  W. 
605,  608;  see  West  v.  Skip  (1749),  1  Ves.  Sen.  239;  Button  v.  Morrison  (1810), 
17  Yes.  193,  206  ;  Hahershon  v.  Blurton  (1847),  1  De  G.  &  Sm.  121. 

(p)  Twiss  V.  Massey  (1737),  1  Atk.  67  ;  Button  v.  Morrison,  supra,  at  p.  209. 

(q)  Devaynes  v.  Noble  (1816),  1  Mer.  530,  539  ;  Bevaynes  v.  Nolle  (1831), 
2  Euss.  &  M.  495  ;  Wilkinson  v.  Henderson  (1833),  1  My.  &  K.  582 :  Thorpe 
V.  Jackson  (1837),  2  Y.  &  0.  (ex.)  553;  Kendall  v.  Hamilton  (1878),  3  0.  P.  6. 
403,  407,  0.  A.,  affirmed  (1879),  4  App.  Cas.  504,  517;  Re  McRae,  Forster  v. 
Davis,  Norden  v.  McRae  (1883),  25  Oh.  D.  16,  19,  0.  A.;  Be  Hodgson,  Beckett  v. 
Eamsdale  (1885),  31  Ch.  D.  177,  0.  A. ;  Be  Boetsch,  Matheson  v.  Ludwig,  [1896] 
2  Ch.  836,  839  ;  see  Ex  parte  Kendall  (1811),  17  Yes.  514. 

(r)  Lake  v.  Craddock  (1732),  3  P.  Wms.  158;  Jackson  v.  Jackson  (1804J,  9 
Yes.  591,  597,  citing  Elliot  v.  Broiun  (1791),  unreported  ;  Houghton  v.  Houghton 
(1841),  11  Sim.  491 ;  Davies  v.  Games  (1879),  12  Ch.  D.  813.  But  as  to  the 
limits  of  this  application  of  the  doctrine  of  conversion,  see  Randall  v.  Bandall 
<1835),  7  Sim.  271 ;  Partnership  Act,  1890  (53  &  54  Yict.  c.  39),  s.  20  (3) ;  Davis 
V.  Davis,  [1894]  1  Ch.  393. 

(s)  Story,  s.  683. 

(a)  See  title  Boundahies  and  Fences,  Yol.  III.,  pp.  116  et  seq.,  and  the 
following  csLses-.—Spyer  v.  Spyer  (1631),  Nels.  14;  Lethieullier  v.  Castle- 
main  [Lord)  (1726),  Dick.  46;  Darlington  {Earl)  v.  Bowes  (1759),  1  Eden, 
270;  Lascelles  v.  Butt  (1876),  2  Ch.  D.  588;  A.-G.  v.  Fullerton  (1813),  2  Yes.  & 
B.  263;  Aston  v.  Exeter  [Lord]  (1801),  6  Yes.  288;  Leeds  [Duke)  v.  Strafford 
{Earl)  (1798),  4  Yes.  180;  St.  Luke's,  Old  Street  v.  St.  Leonard's,  Shareditch 
(1779),  1  Bro.  C.  C.  40. 

{I)  Godfrey  v.  Littel  (1831),  2  Euss.  &  M.  630. 

(c)  A.-a.  V.  Stephens  (1855),  6  De  G.  M.  &  G.  Ill,  149.  See  Basingstoke 
Corporation  v.  Bolton  {Lord)  (1852),  1  Drew  270,  289 ;  (1854)  3  Drew.  50,  63 ; 
Hicks  V.  Hastings  (1857),  3  K.  &  J.  701. 
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Equity. 


Sect.  1. 

Nature  and 
Extent  of 
Equitable 
Jurisdic- 
tion. 

Partition. 


(xi.)  Partition  (d). 

44.  The  Court  of  Chancery  assumed  from  early  times  a 
concurrent  jurisdiction  in  partition  (e).  This  was  due  partly  to  the 
inadequacy,  and  partly  to  the  inconvenience,  of  the  remedy  at 
law  (/).  The  writ  of  partition  at  law  was  originally  only  available 
for  parceners  (g),  and  though  it  was  made  available  for  joint 
tenants  and  tenants  in  common  of  estates  of  inheritance  by  31 
Hen.  8,  c.  1,  and  for  joint  tenants  and  tenants  in  common  for  lives 
or  years  by  32  Hen.  8,  c.  32,  s.  1  (k),  the  extension  of  the  remedy 
did  not  meet  the  objection  that  the  remedy  itself  was  difficult  to 
apply.  Accordingly  the  jurisdiction  of  the  court  was  based  not 
upon  any  equity,  but  upon  the  principle  of  convenience  (i) — 
upon  the  extreme  difficulty  attending  the  process  of  partition  at 
law  (A;). 

The  superiority  of  equity  was  shown  in  the  facility  for  making 
inquiry  into  the  titles  of  the  persons  interested  (L)  and  for  ascer- 
taining the  value  of  the  different  properties  (a) ;  in  the  power  of 
awarding  a  sum  to  be  paid  for  owelty  of  partition  {b) ;  and  in  the  power 


{d)  See  title  Partition.  As  a  rule  a  sale  is  now  directed  in  lieu  of  partition 
under  the  Partition  Acts,  1868  (31  &  32  Yict.  c.  40)  and  1876  (39  &  40  Yict.. 
c.  17). 

(e)  Co.  Litt.  169  a,  Hargrave's  note,  referring  to  SpeJce  v.  Walrond  (1598), 
Toth.  155  ;  this  learned  writer  seems  to  have  regarded  the  jurisdiction  as  a 
usurpation;  see  1  Fonblanque,  Treatise  of  Equity,  5th  ed.,  Yol.  I.,  p.  9;  Story,, 
ss.  646,  647. 

(/)  See  Mitford  on  Pleadings,  p.  120. 

(g)  Littleton's  Tenures,  s.  264. 

(h)  Baring  v.  Nash  (1813),  1  Yes.  &B.  551;  555  ;  Miller  v.  Warmington  (1820), 
1  Jac.  &  W.  484,  493. 

(i)  Calmady  v.  Calmady  (1795),  2  Yes.  568,  570 ;  Strickland  v.  Strickland 

(1842)  ,  6  Beav.  77,  81. 

{k)  Agar  v.  Fairfax,  Agar\.  Holdsworth  (1811),  17  Yes.  5S3,per  LordELDON, 
L.C.,  at  p.  552  ;  Manaton  v.  Squire  (1677),  Ereem.  (CH.)  26.    But  the  Court  of 
Chancery  had  no  jurisdiction  to  decree  partition  of  copyholds  {Horncastle 
Charlesworth  (1840),  11  Sim.  315),  or  customary  freeholds  (Jqpe  v.  Morshead 

(1843)  ,  6  Beav.  213),  till  jurisdiction  was  expressly  conferred  by  the  Copyhold 
Act,  1841  (4  &  5  Yict.  c.  35),  s.  85  (now  repealed,  and  re-enacted  by  the  Copy- 
hold Act,  1894  (57  &  58  Yict.  c.  46),  s.  87).  As  to  leaseholds,  see  JJaring  v. 
Nash  (1813),  1  Yes.  &.  B.  551.  The  writ  of  partition  was  abolished  by  the  Eeal 
Property  Limitation  Act,  1833  (3  &  4  Will.  4,  c.  27),  s.  36;  and  from  that 
time  equity  had  technically,  as  before  it  had  practically,  exclusive  j  urisdiction 
in  partition  (see  Leigh  v.  Dickeson  (1884),  15  Q.  B.  D.  60,  65,  C.  A. ;  May/air 
Property  Co.  v.  Johnston,  [1894]  1  Ch.  508,  513).  An  attempt  had  been  made 
by  stat.  (1696)  8  &  9  Will.  3,  c.  31  (now  repealed),  to  remove  some  of  the  diffi- 
culties at  law ;  see  as  to  the  operation  of  this  statute  in  equity.  Story  v.  Johnson 
(1837),  2  Y.  &  C.  (EX.)  586,  605. 

(l)  Agar  v.  Fairfax,  Agar  v.  Holdsworth,  supra.  It  is  the  duty  of  the  court 
to  ascertain  the  proportions  and  rights  of  the  parties,  and  when  that  is  done  the 
duty  of  the  commissioners  begins,  to  make  the  division  in  those  ascertained 
proportions  {ibid.,  per  Grant,  M.E.,  at  p.  543).  A  tenant  for  life  might  represent 
unborn  remaindermen  [Qaskell  v.  Oaskell  (1836),  6  Sim.  643).  The  plaintiff  had 
to  show  a  title  to  his  share  before  he  could  get  a  decree  for  partition  (Jope  v. 
Morshead  (1843),  6  Beav.  213j. 

(a)  Calmady  v.  Calmady,  supra. 

(h)  This  could  not  be  done  at  law,  since  the  exigency  of  the  judgment  required 
that  the  lands  should  be  divided  by  the  sheriff  according  to  the  oath  of  twelve 
men  of  the  bailiwick  (Littleton's  Tenures,  s.  248) ;  and  in  equity  it  had  to  be 
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to  direct  conveyances  (c).    Originally  the  practice  was  to  ascertain     Sect.  i. 
the  interests  and  then  issue  a  commission.    Subsequently  the  Nature  and 
commission  was  usually  dispensed  with  to  save  expense  and  the    Extent  of 
partition  made  in  chambers  (d).  ^  Equitable 

Partition  was  a  matter  of  right,  however  difficult  the  actual       t?on  ' 

partition  might  be  (e),  but  it  was  not  necessary  to  divide  each       1  ' 

separate  property.  The  several  properties  included  in  the  joint 
ownership  might  be  assigned  in  their  entirety  among  the  co- 
owners  (/) ;  and  in  making  the  division  regard  might  be  paid  to  the  - 
circumstances  of  the  owners  and  of  the  properties,  so  as  to  secure 
to  each  owner  the  greatest  convenience  and  advantage  (g).  In 
partition,  moreover,  an  account  of  rents  and  profits  may  be  decreed 
against  a  co-owner  who  has  been  in  possession  of  the  whole  or 
of  more  than  his  share  (/<),  but  who,  on  the  other  hand,  may  be 
entitled  to  a  lien  for  money  expended  on  improvements  (i). 

(xii.)  Dower  (k), 

45.  In  dower  the  Court  of  Chancery  exercised  a  jurisdiction  Dower, 
concurrent  with  that  at  law.  This  was  based  upon  the  difficulties 
which  the  widow  might  encounter  if  she  was  left  to  her  remedy  at 
law.  She  required  discovery  of  the  lands  in  the  possession  of  the 
heir,  and  valuation  of  the  different  parts ;  and  there  might  be  legal 
impediments  to  her  recovery  of  dower  at  law — such  as  the  existence 

done  by  the  court,  not  by  the  commission  {MoJe  v.  Mansfield  (1845),  15  Sim.  41 ; 
see  Lister  v.  Lister  (1839),  3  Y.  &  C.  (ex.)  540,  545). 

(c)  Whaletj  v.  Daiuson  (1805),  2  Sch.  &  Lef.  367,  371  ;  see  Anon.  (1742), 
3  Swan.  139,  n.  This  was  said  in  Miller  v.  Warminglon  (1820),  1  Jac.  &  W. 
484,  493,  to  be  a  reason  for  requiring  the  legal  title  to  be  before  the  court ;  but 
apparently  the  court  would  proceed  on  an  equitable  title  in  the  plaintiff,  on  the 
ground  that  otherwise  he  would  be  without  remedy  {Gartwright  v.  Paltney 
(1742),  2  Atk.  380) ;  and  an  outstanding  legal  title  affecting  the  whole  estate, 
as  that  of  a  mortgagee  {Swan  v.  Swan  (1819),  8  Price,  518;  Waitew.  Bingley 
(1882),  21  Ch.  D.  674),  need  not  be  before  the  court,  though  the  entire  estate  in 
a  particular  share  should  be  [Cornish  v.  Gest  (1788),  2  Cox,  Eq.  Cas.  27). 

{d)  Greenwood  v.  Percy  (1859),  26  Beav.  572  ;  Clarhe  v.  Clatjton  (1860),  2 
Giff.  333. 

(e)  Parker  v.  Gerrard  (1754),  Amb.  236;  Warner  v.  Paynes  (1750),  Amb.  589  ; 
Turner  v.  Morgan  (1803),  8  Ves.  143  ;  May/air  Property  Co.  v.  Johnston,  [1894] 
1  Ch.  508. 

(/)  Clarendon  {Earl)  v.  Hornby  (1718),  IP.  Wms.  446;  Story  v.  Johnson 
(1837),  2  Y.  &  C.  (EX.)  586,  611. 

{£/)  Story  V.  Johnson  (1835),  1  Y.  &  C.  (EX.)  538  ;  (1837)  2  thid.,  586;  Lister 
V.  Lister  (1839),  3  Y.  &C.  (ex.)  540;  Canning  v.  Canning  (1854),  2  Drew.  434, 
436.  If  there  was  nothing  to  guide  the  commissioners,  as  a  last  resort  they 
might  draw  lots  {ihid.). 

(h)  Lorimer  v.  Lorimer  (1820),  5  Madd.  363 ;  Hill  v.  Fulhrooh  (1822),  Jac. 
574;  Hill  v.  Hickin,  [1897]  2  Ch.  579,  581.  But  a  tenant  in  common  in  occupa- 
tion of  the  entirety  is  not  chargeable  with  an  occupation  rent  {M'Mahon  v. 
Burchell  (1846),  5  Hare,  322 ;  2  Ph.  127) ;  unless  he  has  excluded  the  others 
{Pascoe  V.  Stuan  (1859),  27  Beav.  508;  see  Porter  \.  Lopes  (1877),  7  Oh.  D.  358). 

{i)  Stuan  V.  Sivan,  supra ;  Hill  v.  Hickin,  supra ;  Leigh  v.  DicJceson 
(1884),  15  Q.  B.  D.  60,  0.  A. ;  see  Be  Leslie,  Leslie  v.  French  (1883),  23 
Ch.  D.  552,  564.  But  a  tenant  in  common  in  possession  of  more  than  his 
share  cannot  be  allowed  for  improvements  unless  he  is  charged  with  an  occupa- 
tion rent  [Teasdale  v.  Sanderson  (1864),  33  Beav.  534  ;  see  Be  Jones,  Farrington 
V.  Forrester,  [1893]  2  Ch.  461.  477—479). 

(k)  See  title  Husband  and  Wife. 
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of  a  mortgage  for  a  term  of  years  {I),  or  a  satisfied  term 
— which  only  equity  could  remove.  In  strictness  these  were 
grounds  for  the  auxiliary  jurisdiction  of  equity;  but,  dower  being 
favoured  in  equity,  the  Court  of  Chancery  gave  substantial  relief 
as  well,  and  assigned  to  the  widow  her  lands  in  dower,  without 
sending  her  to  recover  final  relief  at  law  {n) ;  though,  if  there  were 
any  doubt  as  to  her  legal  title,  this  was  a  matter  which  had  to  be 
decided  on  an  issue  sent  to  law  (o).  A  further  reason  for  entertain- 
ing the  claim  in  equity  was  that  rents  and  profits  from  the  death 
of  the  husband  were  only  given  at  law  as  damages  under  the 
Statute  of  Merton,  and  the  liability  and  the  claim  to  damages  were 
personal,  and  died  respectively  with  the  heir  and  the  widow ;  but 
in  equity  an  account  was  decreed  against  or  in  favour  of  the 
representatives,  as  might  be  necessary  A  widow's  title  was 

legal,  and  hence  she  could  recover  in  equity  against  a  purchaser  for 
value  without  notice,  notwithstanding  that  he  had  got  in  the  legal 
estate ;  but  she  was  not  entitled  as  against  him  to  any  special 
equitable  relief,  such  as  discovery  (q). 

Sub-Sect.  5. — The  Auxiliary  Jurisdiction  in  Equity. 

46.  The  Court  of  Chancery  exercised  jurisdiction  in  aid  of  or 
supplementary  to  the  jurisdiction  at  law  for  the  purpose  of  (1)  pro- 
curing or  preserving  evidence ;  (2)  facilitating  or  restraining  pro- 
ceedings at  law,  as  the  justice  of  the  case  might  require ; 
(3)  restraining  the  assertion  of  doubtful  rights ;  (4)  preventing 
instruments  which  were  void  or  voidable  from  being  a  continuing 
source  of  peril ;  (5)  providing  for  the  safety  of  property  either 
pending  litigation  or  when  it  was  in  the  hands  of  accounting  parties 
or  limited  owners;  (6)  enforcing  judgments  obtained  at  law; 
(7)  preventing  injury  to  third  persons  by  the  assertion  of  conflict^ 
ing  claims ;  and  (8)  avoiding  multiplicity  of  suits  in  respect  of  the 
same  right.  This  jurisdiction  was  exercised  by  the  following  pro- 
ceedings : — discovery,  perpetuation  of  testimony,  suits  de  bene  esse, 
and  commissions  to  take  evidence  abroad ;  injunctions  and  quia  timet 
suits ;  the  cancelling  and  delivery  up  of  documents  ;  receivers ; 
interpleader;  and  bills  of  peace (r).  The  use  of  injunctions  to 
prevent  the  oppressive  enforcement  of  judgments  at  law  may  for 
convenience  be  classed  under  this  head  of  the  jurisdiction,  though 
in  effect  it  constituted  an  overriding  jurisdiction.  The  procedure  in 

{I)  See  Co.  Litt.  208  a,  Butler's  note  (105). 

(m)  But  the  court  would  not  remove  a  term  of  years  as  against  a  purchaser, 
even  though,  he  took  an  assignment  of  the  term  with  notice  of  the  right  to  dower 
{Radnor  {Countess)  v.  Vandehendy  {IQdl),  Show.  Pari.  Gas.  69;  Mole  v.  Smith 
(1822),  Jac.  490,  497). 

{n)  Curtis  V.  Curtis  (1789),  2  Bro.  CO.  620,  see  judgment  of  Lord  Alvanley, 
M.E.,  at  pp.  630—634;  Pulteney  v.  Warren  (1801),  6  Yes.  72,  89;  Strickland 
V.  Strickland  (1842),  6  Beav.  77,  81 ;  Mitford  on  Pleadings,  p.  123. 

(o)  Park  on  Dower,  ch.  15,  p.  329. 

(^)  Curtis  V.  Curtis,  supra;  Dormer  v.  Fortescue  (1744),  3  Atk.  124,  130;  and 
see  Williams  v.  Thomas,  [1909]  1  Oh.  713,  720,  0.  A. 

{q)  Williams  v.  Lamhe  (1791),  3  Bro.  0.  0.  264 ;  Colliiis  v.  Archer  (1830),  1 
Buss.  &  M.  284 ;  see  p.  11,  post. 

(r)  The  writ  of  ne  exeat  regno  also  is  for  convenience  treated  under  this  head, 
though  not  strictly  auxiliary  to  proceedings  at  law  (see  p.  59,  post). 
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these  matters  was  of  course  equally  applicable  when  the  rights  in 
question  were  equitable,  but  in  this  case  the  procedure  was  available 
in  the  principal  suit. 

Where  relief  in  equity  depended  upon  a  legal  right,  the  Court  of 
Chancery  usually  referred  the  ascertainment  of  the  right  to  a  court 
of  law  (s),  and  in  such  case  the  decision  at  law  was  binding  in 
equity  (t) ;  but  even  in  matters  purely  equitable  an  issue  at  law 
might  be  directed,  or  the  opinion  of  a  court  of  law  taken,  and  then 
the  object  was  to  inform  the  conscience  of  the  court,  and  the  deci- 
sion at  law  was  not  binding  (a).  In  1862  the  Court  of  Chancery 
was  empowered  (b)  to  determine  questions  of  law  or  fact  on  which 
the  title  to  equitable  relief  depended  ;  and  now  such  power  is  vested 
in  each  Division  of  the  High  Court  by  the  Judicature  Act,  1873  (c). 
But  in  matters  of  legal  right  the  principles  of  law  still  prevail  (d). 

(i.)  Discovery  {e). 

47.  One  of  the  defects  in  proceedings  at  law  arose  from  the  want  Discovery, 
of  power  to  compel  the  parties  to  an  action  to  give  discovery  of  the 
material  facts  in  controversy,  and  of  the  documents  in  their  power 
relating  to  the  subject-matter  of  the  action  (/).  Jurisdiction  to 
compel  such  discovery  on  the  oath  of  the  defendant  was  assumed 
by  equity  ((/),  and  formed  one  of  the  foundations  on  which  equitable 
jurisdiction  rested.  In  certain  cases — in  particular,  in  cases  of 
account,  accident,  fraud,  and  mistake — the  Court  of  Chancery, 
having  acquired  cognisance  of  the  suit  for  the  purpose  of  discovery, 
entertained  the  suit  in  its  entirety,  and,  in  order  to  avoid  multi- 
plicity of  -  action,  gave  the  substantial  relief  which  was  suitable  {h). 

(s)  Righij  V.  Great  Western  Rail.  Co.  (1846),  2  Ph.  44. 

[t)  Coker  v.  Farewell  (1729),  1  Swan,  390,  n.  A  right  was  not  determined  so  as 
to  be  a  ground  for  a  perpetual  injunction  by  one  trial  at  law,  except  on  an  issue 
directed  by  the  court  [RoUnson  v.  Byron  {Lord)  (1788),  2  Cox,  Eq.  Cas.  4).  A 
verdict  on  such  issue  was  not  disturbed  unless  there  was  substantial  ground  for 
believing  that,  on  a  second  trial,  other  weighty  countervailing  evidence  would 
be  produced  {Waters  v.  Waters  (1848),  2  De  G-.  &  Sm.  591,  618). 

(a)  Colier  v.  Farewell,  supra  ;  Lansdoiuiie  {Marchioness)  v.  Lansdoiune  {Marquis) 
(1820),  2  Bli.  60,  86,  H.  L. 

{h)  By  the  Chancery  Eegulation  Act,  1862  (25  &  26  Yict.  c.  42),  known  as 
Eolt's  Act,  now  repealed  by  the  Statute  Law  Kevision  and  Civil  Procedure  Act, 
1881^  (46  &  47  Vict.  c.  49) . 

(c)  36  &  37  Yict.  c.  66  ;  see  p.  61,  post. 

d)  Colls  V.  Home  and  Colonial  Stores,  Ltd.,  [1904]  A.  C.  179,  188. 

e)  See  title  Discovery,  Vol.  XI.,  pp.  36  et  seq. 
if)  3  Bl.  Com.  381,  382;  Story,  s.  1484. 

{g)  As  to  the  dangers  of  the  system,  see  Fonblanque,  Treatise  of  Equity, 
5th  ed..  Vol.  II.,  p.  482  ;  and  as  to  bills  for  discovery,  see  Bray  on  Discovery, 
pp.  609—619. 

{h)  Eonblanque,  Treatise  of  Equity,  5th  ed..  Vol.  I.,  p.  9.  See  Jesus 
College  v.  Bloom  (1745),  3  Atk.  262;  "The  right  to  discovery  carries  along  with 
it  the  right  to  relief  in  equity"  {Adley  v.  Whitstable  Co.  (1810),  17  Ves.  315, 
per  Lord  Eldon,  L.C,  at  p.  324) ;  "  When  it  is  admitted  that  a  party  comes  here 
properly  for  the  discovery,  the  court  is  never  disposed  to  occasion  a  multiplicity 
of  suits  by  making  him  go  to  a  court  of  law  for  the  relief  "  {Ryle  v.  Haggle  (1 820), 
1  Jac.  &  W.  234,  i>er  Plumer,  M.E.,  at  p.  237).  A  further  reason  for  giving 
relief  as  well  as  discovery  was  that  the  discovery  would  otherwise  be  in  any 
event  at  the  cost  of  the  plaintiff  {Mackenzie  v.  Johnston  (1819),  4  Madd.  373, 
376).  But  the  above  dicta  went  beyond  the  actaal  practice ;  the  necessity  of 
coming  into  equity  for  discovery  was  only  a  circumstance  to  be  regarded  in 
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In  a  sense  every  bill  in  equity  was  a  bill  of  discovery,  since  it 
sought  disclosure  from  the  defendant  on  his  oath  of  the  truth 
of  the  circumstances  constituting  the  plaintiff's  case  as  stated 
in  his  bill ;  but  a  bill  of  discovery  proper  was  one  in  which 
the  plaintiff  asked  for  no  relief,  and  simply  sought  discovery  of 
facts  in  the  knowledge  of  the  defendant,  or  of  documents  in  his 
power,  which  were  necessary  to  maintain  the  plaintiff's  rights  in 
another  court  (i).  It  followed  from  the  nature  of  the  bill  that,  when 
discovery  had  been  obtained  by  the  defendant's  answer,  there  were 
no  further  proceedings  (k). 

To  maintain  the  bill  in  equity  it  was  in  general  necessary 
that  an  action  at  law  should  have  been  commenced  to  which  it 
could  be  auxiliary,  or  that  it  was  intended  to  bring  such  an 
action  (I) ;  and  it  was  necessary  that  it  should  clearly  appear  on  the 
bill  that  the  plaintiff  had  an  interest  in  the  subject-matter  of  the 
discovery  capable  of  assertion  before  a  judicial  tribunal  (m).  But 
the  discovery  of  facts  was  limited  to  the  material  facts  relating  to 
the  plaintiff's  case,  it  did  not  extend  to  the  discovery  of  the  defen- 
dant's evidence,  nor  to  the  means  by  which  he  intended  to  establish 
his  case  (n).  Discovery  was  allowed  in  aid  of  proceedings  in  equity, 
or  of  an  action  to  maintain  a  civil  right  in  a  court  of  common  law, 
but  not  to  aid  or  defend  an  indictment,  information,  prohibition,  or 
mandamus  (o). 

Where  the  claim  was  to  recover  property,  and  the  defence  was 
based  on  purchase  for  valuable  consideration  without  notice,  the 
Court  of  Chancery,  in  its  regard  for  this  defence,  declined  to  compel 
the  defendant  to  make  any  discovery  which  would  hazard  his  title ; 
and  hence,  provided  the  consideration  had  been  actually  paid,  he 
might  object  to  a  bill  of  discovery  that  he  was  a  purchaser  for 
valuable  consideration  without  notice,  even  though  he  had  not 
obtained  the  legal  estate  (^). 

(ii.)  Perpetuation  of  Testimony  and  Suits  de  lene  esse  {q). 

48.  The  Court  of  Chancery  entertained  suits  the  sole  object 
of  which  was  to  obtain  and  perpetuate  testimony  in  danger  of  being 


deciding  on  the  question  of  equitable  jurisdiction  to  grant  full  relief  (Pearce  v. 
Creswick  (1843),  2  Hare,  286,  294);  see  also  title  Discovery,  Yol.  XI.,  pp.  37 
.  30 

{i)  Mitford  on  Pleadings,  pp.  53, 183—185  ;  Story,  ss.  689, 1483.  It  has  been 
pointed  out  that  the  true  distinction  was  between  bills  for  discovery  only  and 
bills  for  discovery  and  relief  (Wigram,  Law  of  Discovery,  2nd  ed.,  p.  46). 

[k)  Mitford  on  Pleadings,  p.  16;  Shaftesbury  {Lady)  v.  Arrowsmitk  (1798),  4 
Ves.  66,  71. 

(l)  London  Corporation  v.  Levy  (1803),  8  Yes.  398,  404;  Story,  s.  1483. 

(m)  Mitford  on  Pleadings,  pp.  154,  157 ;  Brownsivord  v.  Edwards  (1751),  2  Yes. 
,  Sen.  243,  247. 

(n)  See  Wigram,  Law  of  Discovery,  p.  261. 

(o)  Montague  [Lord)  v.  Dudman  (1751),  2  Yes.  Sen.  396,  398. 

{p)  It  is  an  infallible  rule  that  a  purchaser  for  valuable  consideration  shall 
never  without  notice  discover  anything  to  hurt  himself  "  {Perraty.  Ballard  (1681),. 
2  Cas.  in  Ch.  72,  per  Lord  Nottingham,  L.O.,  at  p.  73) ;  see  Collet  v.  Be  Go's 
(1734),  Cas.  temp.  Talb.  65,  69;  Jerrard  v.  Saunders  (1794),  2  Yes.  454,  458; 
Mitford  on  Pleadings,  199 ;  Story,  s.  1502  ;  and  p.  76,  post. 

{q)  See  title  Evidence,  post. 


Part  I. — Equitable  Jurisdiction. 


45 


lost  before  the  matter  to  which  it  related  could  be  made  the  subject      Sect.  i. 
of  judicial  investigation  (r).    Hence  it  was  in  general  essential  for  Nature  and 
the  maintenance  of  the  suit  that  the  plaintiff  was  not  able  to    Extent  of 
institute  proceedings  to  have  the  matter  in  controversy  immediately  Equitable 
determined — where,  for  instance,  he  was  in  enjoyment  of  aright,  Junsoic- 
such  as  a  right  of  fishery,  and  feared  that  it  might  in  the  future  _!^* 
be  contested  (s) ;  and  it  was  also  essential  that  the  matter  should 
not  be  the  subject  of  an  existing  action  or  suit  against  the  plain- 
tiff'(a).    If  the  matter  was  capable  of  immediate  decision,  the 
ground  for  the  suit  to  perpetuate  testimony  failed  (b).    The  bill 
prayed  for  no  relief,  but  only  foi:  a  commission  for  the  examination 
of  witnesses  (c),  and  it  was  terminated  by  the  examination  and 
never  brought  to  a  hearing  (<:/).    There  was  no  restriction  as  to  age, 
health,  or  otherwise,  on  the  witnesses  who  might  be  examined,  the  ' 
object  being  to  preserve  any  available  testimony  which  might  be 
lost;  but  the  depositions  were  sealed  up,  and  only  used  if  the 
witnesses  were  not  alive  or  capable  of  giving  viva  voce  evidence  at 
the  time  of  the  trial  (e). 

A  suit  to  perpetuate  testimony  could  be  maintained  in  aid  of  any 
estate  or  interest  in  property,  whether  in  possession  or  reversion, 
and  whether  vested  or  contingent  (/) ;  but  not  in  respect  of  a  mere 
spes  siiccessionis  or  expectation  of  an  interest  (g),  nor  of  an  interest 
which  was  liable  to  be  immediately  barred  (h).  Hence  issue  in  tail 
could  not  maintain  the  suit  in  the  lifetime  of  the  ancestor  (i).  The 
procedure  was  extended  to  claims  to  titles,  and  was  expressly 
applied  by  statute  (k)  to  estates  and  interests  in  property  depend- 
ing on  any  future  event.  The  same  object  may  sometimes  be 
obtained  by  an  application  for  a  declaration  of  legitimacy  under 
the  Legitimacy  Declaration  Act,  1858  (/).    At  the  present  time 


(r)  Story,  s.  1505.  The  procedure  appears  to  have  been  most  frequently  used 
when  a  devisee  of  land  in  possession  desired  to  preserve  evidence  of  the  validity 
of  the  will  for  use  in  the  event  of  any  future  claim  by  the  heir-at-law  (3  Bl.  Com. 
450). 

(s)  Dorset  {Duke)  v.  Girdhr  (1720),  Prec.  Ch.  531  ;  Ayigell  v.  Angell  (1822),  1 
Sim.  &  St.  83,  89  ;  Brooking  v.  Maudslaij,  Son,  and  Field  (1888),  38  Ch.  D.  636, 
644  ;  West  v.  Sackville  {Lord),  [1903]  2  Ch.  378,  384,  C.  A.;  Story,  s.  1508. 

(a)  Spencer  {Earl)  v.  Peek  (1867),  L.  E.  3  Eq.  415. 

(5)  ElUce  V.  Roupell  (No.  1)  (1863),  32  Beav.  299. 

(c)  Dorset  {Duke)Y.  Girdler,  supra;  see  Dew  v.  Clarke  (1822),  1  Sim.  &  St.  108, 
110.  The  defendant  was  also  entitled  to  examine  witnesses  {Ahergavenny  {Earl) 
V.  Powell  (1816),  1  Mer.  434  ;  Skrine  v.  Poiuell  (1845),  15  Sim.  81). 

{d)  Mitford  on  Pleadings,  51. 

(e)  Spencer  {Earl)  v.  Peek,  supra.  Hence  the  depositions  were  not  published 
while  the  witness  was  alive  {Barnsdale  v.  Lowe  {1831),  2  Euss.  &  M.  142),  unless 
he  was  unable  to  travel  {Morrison  v.  Arnold  (1817 ),  19  Yes.  670;  Biddulph  v. 
Camoys  {Lord)  (1855),  20  Beav.  402). 

(/)  Dursley  {Lord)  v.  Fitzhardinge  Berkeley  (1801),  6  Yes.  251. 

((/)  Smith  V.  A..a.  (1777),  cited  6  Yes.  260;  15  Yes.  133,  136;  Re  Parsons ^ 
Stockley  v.  Parsons  (1890),  45  Ch.  D.  51,  57. 

{h)  Dursley  {Lord)  v.  Fitzhardinge  Berkeley,  supra, 

U)  Allan  V.  Allan  (1808),  15  Yes.  130. 

(k)  Stat.  (1842)  5  &  6  Yict.  c.  69,  repealed  by  the  Statute  Law  Eevision  and 
Civil  Procedure  Act,  1883  (46  &  47  Yict.  c.  49) ;  see  The  Townshend  Peerage 
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any  person  who  would,  in  the  circumstances  alleged  by  him  to 
exist,  become  entitled,  upon  the  happening  of  any  future  event,  ta 
any  honour,  title,  dignity,  or  office,  or  to  any  estate  or  interest  in 
any  property,  real  or  personal,  the  right  or  claim  to  which  cannot 
be  brought  to  trial  before  the  happening  of  such  event,  may  com- 
mence an  action  to  perpetuate  the  testimony  material  for  establishing 
the  right  or  claim  (m). 

Proceedings  to  perpetuate  testimony  are  commenced  by  action^ 
and  are  subject  to  the  same  principles  as  a  suit  for  the  purpose 
under  the  former  practice  (n), 

49.  Where  an  action  at  law  had  been  commenced,  and 
witnesses  were  too  old  or  infirm  to  attend  to  give  evidence,  or 
where  there  was  only  a  single  witness  as  to  a  material  point,  the 
Court  of  Chancery  entertained  a  bill  de  bene  esse  to  enable  depo- 
sitions to  be  taken  immediately  for  use  at  the  trial  (o);  and  where 
the  witnesses  were  abroad,  it  entertained  a  suit  for  a  commission  to 
examine  them  abroad,  and  restrained  by  injunction  the  proceedings 
at  law  until  the  return  of  the  commission.  This  jurisdiction 
was  said  to  be  based  on  accident  ( p).  At  law  there  was  originally 
no  power  to  issue  such  a  commission,  and  when  the  common  law 
courts  interfered,  they  did  so  only  with  the  consent  of  the  adverse 
party  (q).  This  interference  did  not  lessen  the  jurisdiction  in 
equity  (r).  Depositions  taken  in  a  suit  de  bene  esse  could  not  be 
used  unless,  when  the  cause  came  on  for  trial,  the  attendance  of 
the  witness  could  not  in  fact  be  then  procured  (s). 

(iii.)  Injunction  {t). 

50.  The  remedy  by  injunction  was  one  of  the  foundations  of 
the  jurisdiction  in  equity,  and  cannot  be  classed  exclusively  under 


under  this  statute  perpetuation  of  testimony  will  not  usually  be  granted  (  West  v. 
Sackville  [Lord],  [1903]  2  Ch.  378,  C.  A.).  A  question  of  the  legitimacy  of  one 
of  several  children  can  also  be  determined  by  settling  property  on  the  children, 
and  then  perpetuating  testimony  as  to  the  right  of  the  child  whose  legitimacy 
is  disputed  to  share  {Re  Stoer  (1884j,  9  P.  D.  120). 

(m)  E.  S.  C,  Ord.  37,  r.  35,  reproducing  stat.  (1842)  5  &  6  Yict.  c.  69 ;  as  to 
making  the  Attorney- General  a  defendant,  see  r.  36. 

(n)  Ibid.,  r.  37  ;  see  Brooking  v.  Maudslay,  Son,  and  Field  (1888),  38  Ch. 
636;  West  v.  Sackville  [Lord),  supra.    As  to  the  procedure  where  the  defendant 
is  in  default  in  delivery  of  his  defence,  see  Bute  [Marquis)  v.  James  (1886),  33 
Ch.  D.  157.    The  examination  is  referred  to  one  of  the  examiners  of  the  court,, 
and  not  to  a  special  examiner  [ibid.). 

[a)  Angell  v.  Angell  (1822),  1  Sim.  &  St.  83  ;  Story,  s.  1513. 

['p)  Macaulaij  v.  Shackell  (1827),  1  Bli.  (n.  s.)  96,  119,  130—132,  H.  L. 

(5)  Angell  v.  Angell,  supra. 

[r)  Macaulay  v.  Shackell,  supra,  at  p.  132.  As  to  publication  of  the  depositions 
in  suits  to  perpetuate  testimony,  and  suits  de  bene  ess,e,  see  Harris  v.  Cotterell 
(1808),  3  Mer.  678,  680;  Ellice  v.  Roupell  (No.  1)  (1863),  32  Beav.  299,  304; 
Vane  v.  Vane  (1876),  24  W.  E.  565 ;  and  as  to  publishing  depositions  in  an 
ancient  suit  for  the  purpose  of  a  modern  suit,  see  Moggridge  v.  Hall,  Llanover 
[Lady)  v.  Homfray,  Phillips  v.  Llanover  [Lady)  (1879),  13  Ch.  D.  380;  Llanover 
V.  Homfray,  Phillips  v.  Llanover  [Ladij)  (1881),  19  Ch.  D.,  224,  C.  A.;  and  see 
Evans  v.  Merthyr  Tydvil  Urban  Council,  [1899]  1  Ch.  241,  C.  A. 

(s)  Story,  s.  1516.    And  as  to  evidence  on  commission,  see  title  Evidence,  i->ost, 

{t)  See  title  Injunction. 
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either  the  exclusive,  or  the  concurrent,  or  the  auxiliary  jurisdiction.     Sect.  i. 
One  use  of  the  remedy,  indeed,  added  a  fourth  head  of  jurisdiction,  Nature  and 
since  by  means  of  injunctions  the  Court  of  Chancery  exercised  in    Extent  of 
substance,  though  not  in  form,  a  jurisdiction  to  override  judgments  Eqiutable 
at  common  law  when  they  were  made  the  instrument  of  oppres-  Jurisdic- 
sion  {u).    Apart  from  this  overriding  jurisdiction,  equity  interfered 
in  legal  claims  either  to  assist  the  prosecution  of  the  claim,  or  to 
prevent  irreparable  injury  or  multiplicity  of  suits.    When  it  did 
not  itself  decide  upon  the  legal  claim,  this  jurisdiction  was  auxiliary; 
when  it  decided  on  the  rights  in  the  subject-matter  of  the  legal 
claim  the  jurisdiction  was  concurrent;  and  when  an  injunction 
was  granted  in  a  trust  or  other  matter  of  cognisance  only  in 
equity,  the  jurisdiction  was  exclusive.    For  practical  purposes  it 
is  sufficient  to  regard  injunctions  as  having  been  designed  (1)  to 
prevent  the  improper  use  of  legal  proceedings,  or  to  remove 
technical  impediments  to  their  proper  use  ;  and  (2)  to  prevent 
the  infringement  of  public  or  private  rights,  either  temporarily 
before  the  right  had  been  ascertained,  or  permanently  after  it 
had  been  ascertained.    An  injunction  was  granted  only  in  nega- 
tive terms,  but  the  practice  in  this  respect  has  been  altered, 
and  an  injunction  may  now  be  mandatory  in  terms,  as  well  as  in 
substance  (a). 

51.  The  practical  importance  of  the  first  head  has  disappeared  interference 
with  the  fusion  of  law  and  equity  under  the  Judicature  Acts.    One  j^'legaT^^^'^^ 
of  the  reasons  of  the  growth  of  equity  being  the  necessity  for  proceedings, 
correcting  the  strictness  of  the  law,  it  was  inevitable  that  equity 
should  have  the  power  of  preventing  the  plaintiff  at  law  from 
profiting  by  that  strictness,  and  this  it  did  by  forbidding  him  to 
proceed  on  his  legal  judgment.    But  equity  did  not  impugn  the 
legal  judgment  as  such.   It  recognised  the  judgment,  but  prevented 
its  unconscientious  use  {h). 

The  same  principle  enabled  the  Court  of  Chancery  to  remove  Removing 
technical  impediments  to  prosecuting  an  action  at  law — as  by  pre-  technical 
venting  an  outstanding  term  from  being  set  up  against  a  claim  in  ^^P^^^^^^^^s. 
ejectment  (c) — and  to  prevent  the  prosecution  of  legal  claims  where 
they  conflicted  with  the  procedure  or  principles  of  equity  {d). 
Thus,  where  an  estate  had  fallen  within  the  cognisance  of  the  Restraining 
Court  of  Chancery  by  the  making  of  an  administration  decree,  proceedings 

at  law. 


(m)  Thus,  where  a  judgment  was  obtained  against  conscience,  equity  would 
decree  the  party  to  acknowledge  satisfaction,  though  he  had  received  nothing; 
and  if  a  fine  had  been  obtained  by  fraud,  equity  would  decree  the  party  to  be  a 
trustee  {Barnesh/  v.  Foiuel  (1749),  1  Ves.  Sen.  284  ;  see  Baker  v.  Beaumont  (1663), 
3  Eep.  Ch.  7  [13]  ). 

(a)  Jackson  v.  JSformanhy  Brick  Co.,  [1899]  1  Ch.  438,  C.  A.;  compare 
Davies  v.  Gas  Light  and  Coke  Co.,  [1909]  1  Ch.  708,  C.  A.;  and  see  title 
Injunction. 

(&)  Oxford's  [Earl]  Case  (1615),  1  Pvcp.  Ch.  1 ;  1  White  &  Tud.  L.  C,  7th  ed., 
p.  730;  Bushhij  v.  Munday  (1821),  5  Madd.  297,  307. 

(c)  Mitford  on  Pleadings,  p.  134. 

(d)  Equity  did  not  interfere  directly  with  other  courts,  but  acted  on  the 
defendant  in  equity  by  punishing  him  for  his  contempt  in  disobeying  its  own 
decree  [Bushly  v.  Munday,  sujpra). 
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proceedings  at  law  were  restrained  (e)  ;  and  in  numerous  cases  the 
application  of  equitable  doctrines  required  that  parties  should  be 
restrained  from  enforcing  their  strict  legal  rights  (/).  Examples 
are  furnished  by  the  principles  applicable  in  cases  of  fraud  {g\  of 
representation  (/^),  of  standing  by  (i),  of  accident  {k) ,  of  marshalling 
assets  and  securities,  of  suretyship  (Q ;  and  generally  where  it  was 
necessary  to  make  an  equitable  title  prevail  over  a  legal  right 
and  the  reason  which  gave  the  equitable  title  was  not  available  at 
law  {n) ;  or  where  it  was  necessary  to  delay  proceedings  at  law  until 
after  discovery  or  the  examination  of  witnesses  abroad  (o). 

But  in  matters  of  concurrent  jurisdiction  the  Court  of  Chancery 
did  not  usually  restrain  proceedings  in  other  courts.  This  was 
only  done  where,  for  some  special  reason,  it  was  necessary  to 
resort  to  equity ;  e.g.,  to  obtain  discovery  or  to  secure  protection  for 
infants  (j)).  And  equity  did  not  claim  jurisdiction  to  retry  matters 
which  had  been  the  subject  of  investigation  at  law  in  the  ordinary 
way  :  thus  a  judgment  at  law  was  not  interfered  with  merely  on 
the  ground  of  its  being  incorrect  or  of  an  omission  to  raise  a  par- 
ticular defence  {q).  Belief,  however,  was  granted  where  a  receipt 
was  discovered  after  judgment  for  a  debt  (r).  And  since  equity,  in 
restraining  proceedings  in  other  courts,  acted  in  personam,  it  could 
grant  an  injunction  against  proceedings  in  a  foreign  court  where 
the  claim  was  unconscientious  (s). 

Where  a  defendant  had  lost  his  legal  remedy  in  consequence  of  a 
restraint  put  upon  him  in  equity,  the  Court  of  Chancery  gave  him 
a  remedy  equivalent  to  that  which  he  had  lost(^).  And  though  a 
plaintiff  suing  on  a  bond  could  not,  either  at  law  or  in  equity  {a), 
recover  in  respect  of  principal  and  interest  beyond  the  amount  of 

(e)  See  Perry  v.  Phelips  (1804),  10  Yes.  34 ;  see  p.  33,  ante. 
If)  Story,  s.  584. 

Ig)  See  Llotjd  v.  Clarh  (1843),  6  Beav.  309. 

[h)  That  is,  where  the  defendant  is  bound  on  equitable  grounds  to  make  good 
a  representation  as  to  existing  facts  :  Figgott  v.  Stratton  (1859),  1  De  Gr.  F.  &  J. 
33,  0.  A. ;  see  Jorden  v.  Money  (1854),  5  H.  L.  Cas.  185. 

(?:)  Nicliolson  V.  Hooper  (1838),  4  My.  &  Cr.  179. 

{h)  As  where  an  executor  lost  assets  through  destruction  by  fire,  but  remained 
liable  at  law  to  creditors  [Croft's  [Lady)  Executors  v.  Lyndsey  (1676),  Freem.  (ch.) 
1 ;  see  Crosse  v.  Bmith  (1806),  7  East,  246,  258).  And  now  both  at  law  and  in 
equity  an  executor  cannot  be  charged  for  loss  of  assets  without  wilful  default 
(Jb6  V.  Jol  (1877),  6  Ch.  D.  562  ;  see  p.  27,  ante). 

{I)  Story,  s.  883;  see  Clarlie  v.  Henty  (1838),  3  Y.  &  C.  (ex.)  187. 

(m)  Newlands  v.  Paynter  (1840),  4  My.  &  Or.  408 ;  see  Langton  v.  Horton 
(1841),  3  Beav.  464. 

[n)  Harrison  v.  NettlesUp  (1833),  2  My.  &  K.  423.  And  a  proceeding  in 
equity  might  be  restrained  so  as  to  compel  interpleader  [Prudential  Assurance 
Co.  V.  Thmias  (1867),  3  Oh.  App.  74). 

(o)  See  Goldschmidt  v.  Marry  at  (1809),  1  Camp.  559. 

(_p)  Botherham  v.  Fanshaw  (1748),  3  Atk.  628. 

[q)  Bateman  v.  Willoe  (1803),  1  Sch.  &  Lef.  201;  Mitford  on  Pleadings, 
pp.  131,  132. 

(r)  Gainsborough  [Countess)  v.  Gifford  (1727),  2  P.  Wms.  424,  426. 

(5)  Portarlington  [Lord)  \.  Soulby  (1834),  3  My.  &  K.\  104,  overruling  Lowe 
V.  Baker  (1665),  Ereem.  (CH.)  125;  see  Carron  Iron  Co.  v.  Maclaren  (1855),  5 
H.  L.  Cas.  416,  439 ;  Hope  v.  Carnegie  (1866),  1  Ch.  App,  320. 

[t)  Brown  v.  Newell  (1837),  2  My.  &  Cr.  558,  572 ;  see  Bond  v.  HopUns  [l^Q2), 
1  Sch.  &  Lef.  413,  and  title  Limitation  of  Actions. 

[a)  Clarke  v.  Seton  (1801),  6  Yes.  411. 
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the  penalty,  yet  he  was  allowed  to  do  so  if  he  had  been  restrained  Sect.  i. 

from  suing  while  the  amount  due  was  under  the  penalty  (h).    And  Nature  and 

as  regards  accounts  of  rents  and  profits  (c),  and  interest  ((i),  he  was  Extent  of 

saved  from  any  statutory  bar  which  the  delay  had  created.  Equitable 

Junsdic- 

52.  Under   the  procedure    of    the    Court    of   Chancery   an  tion. 
injunction  could  in  certain  circumstances  be  obtained  to  restrain  j>est^^n'^ 
the  infringement  of  public  or  private  rights.    But  it  was  essential  infringement 
that  the  injunction  should  be  specifically  asked  for  by  the  bill  (e),  this  of  rights, 
being  an  exception  to  the  efficacy  of  a  general  prayer  for  relief  (/). 

53.  Injunctions  to  prevent  the  infringement  of    rights  were  when  injunc- 
granted  in  cases  of  waste,  public  and  private  nuisance,  trespass,  ^io^  granted, 
interference  with  easements,  and  infringements  of  patents  and  copy- 
right, and  of  negative  stipulations  in  contracts  (g).   In  cases  of  waste 

equity  interfered  in  aid  of  legal  rights,  on  the  ground  of  the  inadequacy 
of  the  remedy  at  law  (/i),  and  it  extended  the  remedy  by  injunction 
both  to  cases  of  legal  titles  where  there  was  no  remedy  at  law,  and 
to  cases  where  the  waste — under  the  name  of  equitable  waste — was 
only  recognised  in  equity  (i).  In  cases  of  public  {k)  and  private 
nuisance,  and  of  trespass  (/),  equity  origin 9,lly  interfered  either  to 
prevent  a  multiplicity  of  suits  or  to  prevent  irreparable  injury  (in). 
The  recurrent  nature  of  the  damage  would  have  necessitated 
continual  litigation  if  the  wrongful  act  could  not  be  stopped  by 
injunction  But,  apart  from  this,  the  plaintiff  was  entitled  to 
an  injunction  if  the  injury  would  be  irreparable,  that  is,  if  he  could 

{b)  Duvall  V.  Terrey  (1694),  Show.  Pari.  Gas.  15 ;  Grant  v.  Grant  (1830),  3 
Sim.  340  ;  (1827),  3  Euss.  598,  607. 

(c)  Pidteney  v.  Warren  (1801),  6  Ves.  73. 

(cZ)  Hull  and  Selhy  Bail.  Co.  v.  North-Eastern  Rail.  Co.  (1854),  5  De  G.  M.  & 
G.  872,  0.  A. 

(e)  Savory  v.  Dyer  (1749),  Amb.  70  ;  see  Grimes  v.  French  (1740),  2  Atk.  141  ; 
see  also  title  Injunction. 

(/)  See  Cook  v.  Martyn  (1737),  2  Atk.  2  ;  Dormer  v.  Fortescue  (1744),  3  Atk. 
124,  132 ;  Manaton  v.  Molesworth  (1757),  1  Eden,  18,  26. 

{(j)  Save  in  cases  of  contract,  the  right  to  an  injunction  depends  on  proprietary- 
rights,  see  Baird  v.  Wdls  (1890),  44  Ch.  D.  661.  The  use  of  injunctions  in  libel 
is  an  innovation  introduced  under  the  Judicature  Acts  ;  the  Court  of  Chancery 
did  not  restrain  a  libel,  apparently,  because  a  libel  was  a  crime,  and  it  did  not 
interfere  in  regard  to  crimes  by  injunction  {Gee  v.  Fritchard  (1818),  2  Swan. 
402,  413). 

{h)  As  to  the  remedy  at  law,  see  Jefferson  v.  Durham  [Bishop]  (1797),  1 
Bos.  &  P.  105,  120. 

(t)  Mitfoi'd  on  Pleadings,  pp.  138—140  ;  Story,  ss.  913,  914 ;  Garth  v.  Cotton 
(1750),  1  Yes.  Sen.  524,  555  (legal  remedy  not  applicable)  ;  Vane  v.  Barnard 
{Lord)  (1716),  2  Yern.  738  ;  Morris  v.  Morris  (1847),  15  Sim.  505  (equitable 
waste). 

{k)  As  to  the  jurisdiction  in  case  of  public  nuisances,  see  A.-G.  v.  Cleaver 
(1811),  18  Yes.  211,  217;  as  to  apprehended  public  or  private  nuisance,  see 
A.-G.  Y.  Manchester  Corporation,  [1893]  2  Ch.  87. 

(l)  Injunction  against  trespass  was  a  late  development  of  equity  ;  originally 
the  party  was  left  to  his  action  at  law  (see  Mogg  v.  Mogg  (1786),  2  Dick.  670; 
Mortimer  v.  Cottrdl  (1789),  2  Cox,  Eq.  Cas.  205),  unless  the  trespass  was 
repeated  {Weller  v.  Smeaton  (1784),  1  Bro.  C.  C.  572  ;  Story,  s.  928  ;  Ashb., 
p.  9).    See  also  Lowndes  v.  Bettle  (1864),  33  L.  J.  (ch.)  451. 

(m)  See  Welby  v.  Rutland  {Duke)  (1773),  2  Bro.  Pari.  Cas.  39. 

(n)  See  Broadhent  v.  Imperial  Gas  Co.  (1857),  7  De  G.  M.  &  G.  436,  402, 
C.  A. 
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not  be  adequately  compensated  in  damages  (o) ;  and  this  latter  reason 
was  the  ground  of  the  jurisdiction  as  regards  interference  with 
easements — such  as  rights  of  light — and  infringements  of  patents 
and  copyrights. 

As  to  all  these  matters,  the  general  rule  was  that  the  plaintiff  in 
equity  must  have  established  his  right  at  law  before  he  could  be 
entitled  to  an  injunction  and  an  injunction  was  not  granted  before 
this  was  done,  if  the  plaintiff  could  be  sufficiently  protected  by 
directing  the  defendant  to  keep  an  account  (q);  but  an  injunction 
might  be  granted  before  answer,  and  before  the  title  was  established 
at  law,  if  the  result  of  the  defendant's  conduct  would  be  to  inflict 
irreparable  injury  on  the  plaintiff  (a).  And  though  the  High  Court 
has  now  all  the  jurisdiction  of  the  Court  of  Chancery  and  the  several 
courts  of  law,  yet  so  far  as  the  right  in  question  is  a  legal  right, 
the  court  in  the  exercise  of  its  jurisdiction  must  be  guided  by  the 
principles  established  at  law  (b).  An  injunction  may  be  refused  in 
the  case  of  trespass  if  no  injury  is  in  fact  done  to  the  landowner  (c). 
An  interim  injunction  is  granted  only  on  an  undertaking  as  to 
damages  (d). 

Equity  interferes  by  injunction  to  enforce  the  observance  of 
agreements  which  are  in  substance  negative  {e) ;  and  where  an 
agreement  contains  a  positive  and  a  correlative  negative  stipulation, 
it  will  enforce  the  negative  stipulation  and  thereby  secure  indirectly 
the  performance  of  the   positive  stipulation  (/),     Where  the 

{o)  A.-G.  V.  Nichol  (1809),  16  Ves.  338,  342;  Wynstanley  Y.  Lee  (1818),  2 
Swan.  333,  335.  The  test  of  the  right  to  an  injunction  in  legal  claims  is  whether 
the  plaintifi  could  get  damages  [White  v.  MelUn,  [1895]  A.  C.  154,  167).  As  to 
the  present  power  of  the  court  to  grant  damages  in  lieu  of  an  injunction,  see 
Shelfer  v.  City  of  London  Medric  Lighting  Co.,  Meux's  Brewery  Co.  v.  Same,  [1895] 
1  Oh.  287,  0.  A.  ;  and  as  to  injunction  against  a  public  body,  see  A.-G.  v. 
Birmingham  etc.  Drainage  Board,  [1910]  1  Oh.  48. 

ip)  Whitchurch  v.  Hide  (1742),  2  Atk.  391 ;  Bacon  v.  Joiies  (1839),  4  My.  &  Or. 
433;  Imperial  Gas  Light  and  Coke  Co.  {Directors)  v.  Broadbent  (1859),  7  H.  L. 
Oas.  600,612  ;  Cardi/ Corporation  y Cardiff  Waterworks  Co.  (1859),  4  De  G.  &  J". 
596,  0.  A.  As  to  relaxations  of  this  rule,  see  Ashb.,  p.  6,  and  as  to  the  later 
extension  of  the  auxiliary  jurisdiction,  ibid.,  pp.  8 — 9.  Under  the  Ohancery 
Eegulation  Act,  1862  (25  &  26  Yict.  c.  42),  repealed  Statute  Law  Eevision  and 
Oivil  Procedure  Act,  1883  (46  &  47  Yict.  c.  49),  the  Oourt  of  Ohancery  was 
empowered  to  determine  legal  questions  on  which  equitable  relief  depended ; 
see  p.  43,  ante. 

[q)  Cory  v.  Yarmouth  and  Norwich  Bail.  Co.  (1844),  3  Hare,  593;  Spottiswoode 
V.  Clarke  (1846),  2  Ph.  154  ;  Bigby  v.  Great  Western  Bail.  Co.  (1846),  2  Ph.  44,  49. 

(a)  Immediate  injunctions  were  granted  in  plain  cases  of  waste  {Anon. 
(1750),  1  Yes.  Sen.  476) ;  or  nuisance  {A.-G.  v.  Doughty  (1752),  2  Yes.  Sen.  453) ; 
see  Bushmer  v.  Bolsue  and  Alfieri,  [1906]  1  Oh.  234.   See  also  title  Injunction. 

(&)  Colls  V.  Home  and  Colonial  Stores  Ltd.,  [1904]  A.  0.  179,  188. 

(c)  Behrens  v.  Bichards,  [1905]  2  Oh.  614. 

{d)  Chappell  v.  Davidson  (1856),  8  De  Gr.  M.  &  G.  1,  0.  A.  See  Oberrheinische 
Metallwerke  v.  Cocks,  [1906]  W.  N.  127. 

(e)  Martin  v.  Nutkin  (1724),  2P.  Wms.  266;  Barrett  y .  Blagrave  (1800),  5  Yes. 
555;  Catt  v.  Tourle  (1869),  4  Oh.  App.  654  ;  Metropolitan  Electric  Supply  Co.  v. 
Ginder,  [1901]  2  Oh.  799.  This  is  equivalent  to  specific  performance.  But  the 
court  interferes  less  readily  where  the  negative  covenant  is  not  express,  but  is 
only  inferred  from  a  positive  contract  {Beto  y.  Brighton  etc.  Bail.  Co.  (1863), 
32  L.  J.  (CH.)  677);  see  Holford  v.  Acton  Urban  Council,  [1898]  2  Oh.  240  ; 
Measures,  Brothers,  Ltd.  v.  Measures,  [1910]  2  Oh.  248. 

(/)  Lumley  v.  Wagner  (1852),  1  De  G.  M.  &  G.  604;  see  Whitwood  Chemical 
Co.  V.  I-Iardman,  [1891]  2  Oh.  416,  0.  A. ;  Davis  v.  Forman,  [1894]  3  Oh.  654. 
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agreement  is  restrictive  of  the  user  of  land,  the  effect  of  the     ^^^t.  i. 
remedy  is  to  create  a  negative  easement  Nature  and 

54.  Power  to  grant  injunctions  was  given  to  the  courts  of  common  EauHable 
law  by  the  Common  Law  Procedure  Act,  1854  (/z),  and  now  all  jurisdic- 
divisions  of  the  High  Court  are  empowered  to  grant  an  injunction  tion. 

by  interlocutory  order    in  all  cases  in  which  it  shall  appear  to  the   

court  to  be  just  and  convenient  that  such  order  should  be  made  "  (i).  fj[r^s^^ctioii 
Power  to  give  damages  either  in  addition  to  or  in  substitution  for 

an  injunction  was  given  by  Lord  Cairns'  Act  (k)  in  cases  where  the 
court  had  jurisdiction  to  entertain  an  application  for  an  injunction. 
This  Act  has  been  repealed  (Q,  but  the  jurisdiction  under  it  has 
been  preserved  and,  apart  from  this  special  jurisdiction,  the 
High  Court,  under  its  general  jurisdiction  to  give  all  remedies  to 
which  the  parties  are  entitled,  may  award  damages,  whether  there 
is  or  is  not  a  case  for  an  injunction 

(iv.)  Quia  Timet  Actions. 

55.  It  was  recognised  at  common  law  that  a  man  was  entitled  Quia  timet 
to  be  protected  against  unlawful  disturbance  of  his  rights  and  against  actions, 
vexatious  litigation,  and  remedies  in  this  respect  were  given  by 
certain  "writs  of  prevention"  (o).    To  some  extent  the  remedy  in 

equity  by  injunction,  and  by  the  appointment  of  a  receiver,  had  the 
same  object ;  but  in  addition  to  these-  remedies  a  plaintiff  might 
maintain  a  suit  quia  timet  in  order  to  secure  himself  against  a 
future  apprehended  loss. 

Thus  a  surety  might  file  a  bill  to  compel  the  debtor  on  a  bond  To  protect 
in  which  he  was  joined  to  pay  the  debt  when  due,  whether  the  surety, 
surety  had  been  actually  sued  for  it  or  not ;  and  upon  a  covenant 
of  indemnity,  a  bill  might  be  filed  to  relieve  the  covenantee  under 
similar  circumstances  (2?). 

(g)  Be  Nishet  and  Potts'  Contract,  [1906]  1  Ch.  386,  0.  A. 

{h)  17  &  18  Vict.  c.  125,  ss.  79,  81,  82  ;  repealed  by  Statute  Law  Eevision 
and  Civil  Procedure  Act,  1883  (46  &  47  Yict.  c.  49). 

(i)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (8) ;  see  title  Injunction. 

(k)  Chancery  Amendment  Act,  1858  (21  &  22  Vict.  c.  27),  s.  2. 

[l)  Statute  Law  Eevision  and  Civil  Procedure  Act,  1883  (46  &  47  Vict.  c.  49). 

(m)  Bayers  v.  Collijer  (1884),  28  Ch.  D.  103,  C.  A.  As  to  the  principle  on  which 
damages  are  given  in  lieu  of  an  injunction,  see  Shelfer  v.  City  of  London  Electric 
Lighting  Co.,  Meux's  Brewery  Co.  v.  8ame,  [1895]  1  Ch.  287,  C.  A.  In  negative 
covenants  an  injunction  is  granted  as  a  matter  of  course  to  secure  the  observance 
of  the  contract ;  in  positive  covenants,  it  is  not  granted  if  damages  are  a 
sufficient  compensation  [Dolierty  v.  Allman  (1878),  3  App.  Cas.  709,  720 ;  see 
Kinej.  Jolly,  [1905]  1  Ch.  480,  496,  504,  C.  A.  ;  Elliston  v.  Readier,  [1905]  2 
Ch.  374,  395).  It  has  been  held  that  damages  in  lieu  of  an  injunction  cannot 
be  given  where  the  injury  is  only  threatened  {Dreyfus  v.  Peruvian  Guano  Co. 
(1889),  43  Ch.  D.  316,  333,  C.  A.) ;  but  this  has  been  doubted  (Martin  v.  Price, 
[1894]  1  Ch.  276,  C.  A.). 

(n)  Elmore  v.  Pirrie  (1887),  57  L.  T.  333. 

(o)  Co.  Litt.  100  a.  These  writs  were  : —  A  writ  of  mesne,  before  the  plaintii? 
be  distrained ;  a  Warrantia  Cartas,  before  he  be  impleaded ;  a  Monstraverunt, 
before  any  distress  or  vexation  ;  an  A  udita  Querela',  before  any  execution  sued ; 
a  Curia  Claudenda,  before  any  default  of  inclosure  ;  and  a  Ne  injuste  vexes, 
before  any  distress  or  molestation. 

{p)  Mitford  on  Pleadings,  p.  148;  Ranelaugh  v.  Hayes  (1683),  1  Vern.  189; 
Nislet  r.  Smith  (1789),  2  Bro.  C.  C.  579;  Wooldridge  v.  Norris  (1868), 
L.  E.  6  Eq.  410. 
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56.  A  quia  timet  bill  might  also  be  filed  to  secure  property 
which  was  not  transferable  or  payable  to  the  plaintiff  till  a  future 
date,  as  in  the  case  of  a  future  legacy  (q),  or  a  future  interest  in 
personal  property  (r).  But  where,  under  covenant,  money  was 
payable  in  futuro,  the  court  did  not  interfere  unless  the  covenantor 
had  in  some  way  placed  the  future  payment  in  hazard  (s).  Where 
an  annual  charge  on  land  had  to  be  kept  down  by  a  tenant  for  life, 
the  reversioner  might  bring  a  bill  quia  timet  to  compel  payment  of 
arrears  (a). 

57.  Belief  of  the  nature  of  that  obtainable  in  a  quia  timet 
suit  is  still  afforded  by  the  granting  of  an  injunction  (b),  or 
the  appointment  of  a  receiver  (c),  or  an  order  to  pay  a  fund  into 
court  {d)  ;  and  where  the  plaintiff  is  entitled  to  indemnity,  whether 
as  surety  or  under  a  contract  of  indemnity,  he  may  maintain  a 
quia  timet  action  (e).  But  the  debt  or  the  liability  against  which  he 
seeks  to  be  indemnified  must  be  actually  due  or  have  actually 
arisen  (/).  And  if  the  debt  is  due  and  the  surety  admits  liability, 
it  is  not  necessary,  in  order  to  maintain  the  action,  that  the 
creditor  shall  have  declined  to  sue  the  principal  debtor  ((7).  The 
action  does  not  lie  in  respect  of  a  future  contingent  liability,  such 
as  a  liability  on  shares  where  there  is  no  probability  of  a  call  being 
made  (h) ;  but  it  lies  if  a  call  is  probable  (i).  And  in  general,  in 
order  to  obtain  this  relief,  which  is  not  readily  given,  the  plaintiff 
must  be  able  to  show  imminent  danger  of  a  substantial  kind  for 
which  damages  will  be  no  adequate  redress  {k), 

(v.)  Delivery  up  and  Cancelling  0/  Documents. 

58.  The  circumstances  in  which  a  document,  whether  a 
contract  (including  a  negotiable  instrument)  or  conveyance,  has 
been  obtained  may  be  such  as  to  entitle  one  party  to  it  to  have  the 
transaction  rescinded  or  set  aside,  and  the  document  delivered  up 

{q)  Johnson  v.  Mills  (1749),  1  Yes.  Sen.  282 ;  Green  v.  Pigot  (1781),  1 
Bro.  0.  0.  103  ;  see  Brown  v.  Dudhridge  (1788),  2  Bro.  0.  0.  321. 

(r)  See  as  to  such  interests  1  Eq.  Cas.  Abr.  p.  360,  pi.  4  ;  Fearne,  Contingent 
Eemainders,  7tli  ed.,  pp.  401 — 415. 

(s)  Flight  V.  Cook  (1755),  2  Yes.  Sen.  619. 

(a)  Hayes  v.  Haijes  (1673),  1  Cas.  in  Ch.  223. 

(&)  See  Siddons  v.  Short  (1877),  2  C.  P.  D.  572;  A.-G.  v,  Manchester 
Garporatim,  [1893]  2  Ch.  87;  A.-G.  v.  Nottingham  Corporation,  [1904]  1 
Ch.  673. 

(c)  Gharrington&  Co.,  Ltd.  v.  Camp,  [1902]  1  Ch.  386;  Leney  &  Sons,  Ltd.  v. 
Callingham  and  Thompson,  [1908]  1  K.  B.  79,  C.  A.  (receiver  of  licences  and 
rents) ;  Dreyfus  v.  Peruvian  Guano  Co.  (1889),  42  Ch.  D.  66  (receiver  of  cargo  in 
action  of  trover  or  detinue  brought  quia  timet). 

{d)  Re  Carroll,  Brice  v.  Carroll,  [1902]  2  Ch.  175. 

(e)  Ascherson  v.  Tredegar  Dry  Dock  and  Wharf  Co.,  Ltd.,  [1909]  2  Ch.  401. 
(/)  Dale  V.  Lolley  (1808),  2  Bro.  C.  C.  (5th  ed.  by  Belt),  582,  n.,  291 ;  see 
Wolmershausen  v.  Gullich,  [1893]  2  Ch.  514. 

{g)  Mathews  v.  Saurin  (1893),  31  L.  E.  Ir.  181 ;  Ascherson  v.  Tredegar  Dry 
Dock  and  Wharf  Co.,  Ltd.,  supra,  not  following  the  limitation  to  this  effect 
Buggested  in  Padwick  v.  Stanley  (1852),  9  Hare,  627. 

[h)  Hughes- Hallett  v.  Lndian  Mammoth  Gold  Mines  Co.  (1882),  22  Ch.  D.  561. 
^)  Hohhs  V.  Wayet  (1887),  36  Ch.  D.  256. 

[k)  Fletcher  v.  Bealey  (1885),  28  Ch.  D.  688  ;  A.-G.  v.  Manchester  Corporation, 
supra;  see  Croiuder  v.  Tinkler  (1816),  19  Yes.  617;  Fattisson  v.  Gilford  (1874), 
L.  E.  18  Eq.  259. 
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to  be  cancelled.    In  cases  of  actual  fraud  the  party  defrauded  can,      Sect.  i. 
under  the  fundamental  jurisdiction  of  equity,  maintain  an  action  Nature  and 
for  this  purpose  ;  and  in  cases  of  constructive  fraud,  also — that    Extent  of 
is,  where,  on  the  ground  of  undue  influence,  unconscionable  Equitable 
bargain,  public  policy,  or  otherwise,  it  is  inequitable  that  the  trans-  Junsdic- 
action  should  be  allowed  to  stand — the  party  complaining  of  the 
transaction  is  entitled  to  be  relieved  against  it  in  equity,  and,  as 
incidental  to  such  relief,  the  document  which  is  impeached  may  be 
ordered  to  be  delivered  up  (Z).     In  these  cases  the  plaintiff  has  a 
right  to  equitable  relief  which  he  may  assert  at  any  time,  provided 
(1)  that  he  is  not  guilty  of  laches ;  (2)  that  he  has  not  disqualified 
himself  from  suing  by  his  own  participation  in  the  transaction  (m), 
and  (3)  that  he  submits  to  any  equitable  terms  which  may  be 
imposed  upon  him  by  the  court 

An  agreement  will  not  be  ordered  to  be  delivered  up  merely 
because  it  is  unenforceable.  To  justify  this  remedy  there  must 
either  be  fraud  in  obtaining  it,  or  it  must  form  a  cloud  upon  the 
title  to  land  (o). 

59.  Where  a  transaction  is  void  at  law,  because  it  is  founded  instrument 
on  an  illegal  consideration,  or  otherwise,  and  the  defect  appears  on  ^^^^^ 
the  face  of  the  document,  equity  does  not  interfere  to  order  the 
instrument  to  be  cancelled  But  where  the  defect  does  not 

appear  on  the  face  of  the  instrument,  the  party  desiring  to  defeat 
it  is  not  bound  to  wait  till  the  instrument  is  used  against  him,  but 
may  anticipate  this  danger  and  institute  an  action  to  have  the 
instrument  delivered  up  to  be  cancelled  (q) ;  and  upon  such  can- 
cellation 'he  will  be  put  upon  equitable  terms  to  repay  money 
provided  by  the  other  party  (r). 

{I)  Duncan  v.  Worrall  (1822),  10  Price,  31 ;  Brooking  v.  Maudslay,  Son  & 
Field  (1888),  38  Ch.  D.  636,  643  ;  Story,  s.  695  ;  see  Thornton  v.  Knight  (1849), 

16  Sim.  509. 

{m)  Franco  v.  Bolton  (1797),  3  Yes.  368  ;  see  note  {g),  p.  73,  jpost^. 
[n)  See  p.  70,  post. 

(o)  Onions  v.  Cohen  (1865),  2  Hem.  &  M.  354  ;  see  Hilton  v.  Barrow  (1791),  1 
Ves.  Jun.  284. 

(p)  Simpson  v.  Hoiuden  [Lord)  (1837),  3  My.  &  Cr.  97;  see  Gray  v.  Mathias 
(1800),  5  Yes.  286  ;  Hoare  v.  Bremridge  (1872),  8  Ch.  App.  22,  26. 

{q)  See  -with  regard  to  negotiable  instruments,  Winchester  {Bishop)  v.  Fournier 
(1752),  2  Yes.  Sen.  445 ;  Bromley  v.  Holland  (1802),  7  Yes.  3,  20;  Jervis  v.  White 
(1802),  7  Yes._413;  Wynne  y.  Callander  {182()),  1  Euss.  293;  with  regard  to  a 
deed  which  might  form  a  cloud  upon  title  to  land,  Hayiuard  v.  Dimsdale  (1810), 

17  Yes.  Ill;  Bromley  v.  Holland,  supra,  at  p.  21;  with  regard  to  forged 
instruments,  Pealce  v.  Highfield  (1826),  1  Euss.  559  ;  with  regard  to  policies  of 
insurance,  Bromley  v.  Holland,  supra;  Kemp  v.  Fryor  (1802),  7  Yes.  237,  249. 
It  was  at  one  time  doubtful  whether  equity  would  interfere  to  order  delivery  up 
of  an  instrument  which  was  void  at  law  {Ryan  v.  Machmath  (1789),  3  Bro.  C.  C. 
15  (5th  ed.  by  Belt),  n.  (1)),  but  the  doubt  has  long  been  removed  (see  Byan 
V.  Machmath,  supra;  Davis  v.  Marlborough  (Duke)  {1819),  2  Swan.  108,  157, 
note(b) ;  Story,  s.  700). 

(r)_Asto  the  adjustment  of  payments  by  either  . party  on  setting  aside  an 
annuity  deed,  which  was  void  for  non-compliance  with  the  statutory  require- 
ments as  to  registration,  see  Byne  v.  Vivian  (1800),  5  Yes.  604;  Bromley  v. 
Holland,  supra;  Holhrook  v.  Sharpey  (1812),  19  Yes.  13;  Davis  v.  Marlborough 
{Duke),  supra.  Where  a  lease  by  charity  trustees  is  set  aside  as  improper,  it  is 
set  aside  in  toto,  and  the  personal  covenants  of  the  trustees  are  not  preserved  for 
the  benefit  of  the  lessee  {A.-O.  v.  Morgan  (1826).  2  Buss.  306). 
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In  cases  of  illegal  consideration  the  plaintiff  will  not  be  debarred 
from  relief  on  the  ground  that  he  is  particeps  criminis,  if  the  trans- 
action is  such  that,  on  grounds  of  public  policy,  it  ought  not  to 
stand  (s). 

60.  Where  an  instrument  is  neither  void  nor  voidable,  but  a 
party  has  a  good  legal  defence  to  any  claim  which  may  be  made 
upon  it,  the  proper  remedy  is  not  an  action  to  have  the  instrument 
delivered  up  to  be  cancelled,  but  an  action  to  perpetuate  the 
testimony  necessary  for  the  defence  {t), 

(vi.)  Receivers. 

61.  Equity  exercised  jurisdiction  to  preserve  property  in  the 
interest  of  those  entitled  to  it,  either  because  it  was  in  the  hands  of 
limited  owners,  or  of  trustees  or  other  accountable  persons,  and  was 
in  danger  of  being  lost,  or  because  the  right  to  it  was  the  subject  of 
pending  litigation.  In  such  cases  courts  of  equity  interfered,  some- 
times by  the  appointment  of  a  receiver  to  receive  rents  or  other 
income,  sometimes  by  an  order  to  pay  a  pecuniary  fund  into  court, 
sometimes  by  directing  security  to  be  given,  or  money  to  be  paid 
over,  and  sometimes  by  the  mere  granting  of  an  injunction  or  other 
remedial  process,  thus  adapting  their  relief  to  the  precise  nature  of 
the  particular  case,  and  the  remedial  justice  required  by  it  {a). 

62.  Apart  from  orders  for  payment  into  court — a  remedy  speci- 
ally applicable  in  the  case  of  trustees  and  personal  representatives — 
this  jurisdiction  to  preserve  property  was  usually  exercised  by  the 
appointment  of  a  receiver,  and  the  Court  of  Chancery  also  appointed 
receivers  for  the  purpose  of  enforcing  equitable  securities,  and  of 
giving  effect  to  judgments  at  law  where  the  remedy  of  the  judgment 
creditor  was  hindered  by  a  prior  legal  interest  {h). 

As  regards  the  preservation  of  personal  property  pending  litigation, 
the  court  readily  appointed  a  receiver  where  no  one  was  in  lawful 
possession,  as  where  litigation  was  pending  in  the  ecclesiastical 
court  with  respect  to  the  right  to  probate  or  administration  (c).  But 


(s)  W.  V.  B.  (1863),  32  Beav.  574;  see  St.  John  {Lord)  v.  St.  John  {Lady) 
(1805),  11  Ves.  526,  535 ;  and  this  is  so  in  the  case  of  instruments  given  in 
gambling  transactions  '(Wynne  v.  Callander  (1826),  1  Euss.  293 ;  Milltown 
{Earl)  Y.  Steiuart  (1837),  3  My.  &  Or.  18  ;  compare  Ayerst  v.  Jenkins  (1873), 
L.  E.  16  Eq.  275,  282).  Illegality  of  consideration  is  not  necessarily  a  ground 
for  setting  aside  a  settlement  where  there  has  been  an  actual  transfer  of 
property  {Ayerst  v.  Jenkins,  supra). 

{t)  Brooking  v.  Maudslay,  Son,  and  Field  (1888),  38  Oh.  D.  636;  not 
following  the  dictum  in  Cooper  v.  Joel  (1859),  27  Beav.  313,  at  p.  317,  that  "  if 
there  be  a  good  legal  defence,  not  appearing  on  the  instrument  itself,  which  the 
lapse  of  time  may  cause  the  person  chargeable  on  the  instrument,  from  loss 
of  the  evidence  necessary  for  his  defence  at  law,  to  be  unable  to  make 
available,  then  this  court  will  interfere  and  order  the  instrument  to  be 
delivered  up  to  be  cancelled  "  ;  and  which  Lord  Campbell,  L.C,  on  the  appeal 
in  that  case  considered  to  go  too  far  (1  De  Gr.  F.  &  J.  240).  The  difficulty 
arising  from  loss  of  evidence  is  met  by  perpetuation  of  testimony. 

(a)  Story,  s.  826. 

(b)  For  receivers  generally,  see  title  Eeceiyers  ;  for  receivers  by  way  of 
equitable  execution,  see  p.  56,  post,  and  title  ExecutiojS". 

(c)  Owen  and  Gutch  v.  Homan  (1853),  4  H.  L.  Cas.  997,  per  Lord  Oeanworth, 
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where  the  defendant  was  in  possession,  it  exercised  a  discretion     Sect.  i. 
according  to  the  circumstances  of  the  case  {cl).    As  regards  real  Nature  and 
property,  if  the  plaintiff  was  claiming  land  under  a  legal  title,  the    Extent  of 
court  did  not  interfere  with  the  person  in  possession  by  appointing  Equitable 
a  receiver  of  the  rents  and  profits,  unless  there  was  some  matter,  Junsdic- 
Buch  as  fraud,  affecting  the  conscience  of  the  defendant  (e),  or  unless 
the  court  could  see  a  reasonable  probability  that  the  plaintiff  would 
ultimately  succeed  (/) .    And  even  if  no  one  w^as  in  receipt  of  rents 
from  the  tenants,  the  court  would  not  interfere  in  favour  of  a 
legal  title  supported  by  no  special  equity  (^7).    At  present  the  court 
can  appoint  a  receiver  if  it  is  "just  and  convenient"  to  do  so  {h), 
and  it  interferes  more  readily  than  formerly  in  favour  of  a  legal 
title  (i). 

The  appointment  of  a  receiver  is  for  the  benefit  of  the  person 
ultimately  found  to  be  entitled,  and  does  not  at  all  affect  the 
right  {k) ;  and  when  the  receiver  is  in  possession,  he  cannot  be 
interfered  with  without  the  leave  of  the  court,  even  by  the  commence- 
ment of  an  action  of  ejectment  (l). 

63.  As  regards  the  enforcement  of  securities  by  the  appoint-  Enforcement 
ment  of  a  receiver,  the  Court  of  Chancery  did  not,  except  under  securities, 
special  circumstances  (m),  act  at  the  instance  of  a  mortgagee  having 
the  legal  estate,  since  he  was  sufficiently  protected  by  his  right  to 
take  possession  under  his  legal  title.  But  taking  possession  is 
burdensome,  and  since  the  Judicature  Acts  it  has  been  the  usual 
practice  to  grant  a  receiver  at  the  instance  of  a  legal  mortgagee  (n). 
If  the  legal  mortgagee  was  not  in  possession,  an  appointment  might 
be  made  at  the  instance  of  a  subsequent  incumbrancer,  but  subject  to 
the  legal  mortgagee's  right  to  possession  (0).  The  court  would  not 
interfere  with  a  mortgagee  in  possession,  unless  he  declined  to 
swear  that  anything  was  due  to  him  (2?). 


L.O.,  at  p.  1032  :  "  Where  the  property  is  as  it  were  in  medio,  in  the  enjoyment 
of  no  one,  the  court  can  hardly  do  wrong  in  taking  possession.  It  is  the 
common  interest  of  all  parties  that  the  coui-t  should  prevent  a  scramble" 
(see  Bendall  v.  Bendall  (1841),  1  Hare,  152,  154). 

[d)  Owen  and  Outch  v.  Roman  (1853),  4  H.  L.  Cas.  997. 

(e)  Talbot  {Earl)  v.  Hope  Scott  (1858),  4  K.  &  J.  96,  112,  114. 
(/)  Bainlricjcje  v.  Baddeley  (1851),  3  Mac.  &  G.  413,  420. 

[g)  Carrow  v.  Ferrior,  Dunn  v.  Ferrior  (1868),  3  Ch.  App.  719,  728. 

[h)  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  25  (8) ;  see  p.  56,  post. 

[i)  See  Foxviell  v.  Van  Grutten,  [1897]  1  Ch.  64,  C.  A. ;  John  v.  John,  [1898] 
2  Oh.  573,  C.  A.,  per  Lindley,  M.R.,  at  p.  578. 

(7c)  Skip  V.  Harwood  (1747),  3  Atk.  564. 

{I)  Angel  v.  Smith.  (1804),  9  Yes.  335;  Lane  v.  Capsey,  [1891]  3  Ch.  411, 
414. 

(m)  Ackland  v.  Oravener  (1862),  31  Beav.  482 ;  see  Fripp  v.  Chard  Rail.  Co, 
(1853),  11  Hare,  241. 

(n)  Re  Pope  (1886),  17  Q.  B.  D.  743,  749,  C.  A. 

(o)  Berney  v.  Sewell  (1820),  1  Jac.  &  W.  647  ;  Norway  y.  Bowe  (1812),  19  Ves. 
144,  153  ;  see  Whiter.  Peterborough  {Bishop)  (1818),  3  Swan.  109. 

{p)  Quarrell  v.  Beckfurd  (1807),  13  Yes.  377  ;  Codrington  v.  Parker  (1810), 
16  Yes.  469  ;  see  Rowe  v.  Wood  (1822),  2  Jac.  &  W.  553.  The  rule  was  thus 
-expressed  in  Davis  v.  Marlborough  {Duke)  (1819),  2  Swan.  108,  by  Lord  Eldon, 
L.C.,  at  p.  137  :  "  The  court  will  on  motion  appoint  a  receiver  for  an  equitable 
creditor,  or  a  person  having  an  equitable  estate,  without  prejudice  to  persons 
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Sect.  1.         64.  The  Court  of  Chancery  enforced  its  own  decrees  by  seques- 
Nature  and  tration(g).    But  where  there  was  a  hindrance  to  legal  execution,  it 
Extent  of    lent  its  aid  to  enforce  a  judgment  at  law  by  appointing  a  receiver. 
Equitable    This  exercise  of  the  jurisdiction  was,  however,  strictly  auxiliary  to 
Jurisdic-    the  legal  remedy.    The  creditor  was  bound  to  show  by  his  bill  that 
^1^"       he  had  proceeded  at  law  to  the  extent  necessary  to  give  him  a 
Equitable       complete  legal  title  to  execution  (r);  consequently  he  could  not  obtain 
execution.      a  receiver  of  his  debtor's  equitable  interest  in  freehold  estate  with- 
out suing  out  an  elegit,  or,  in  the  case  of  personalty,  a  fi.  fa.(s). 
Since  the  Judicature  Acts  it  has  become  unnecessary  to  sue  out 
these  writs  (t),  or  to  institute  a  fresh  action,  in  order  to  obtain 
the  benefit  of  equitable  execution.    The  appointment  of  a  receiver 
can  be  made  on  motion  or  summons  in  the  action  in  which  judg- 
ment was  obtained  (u).    It  may  extend  to  a  debtor's  equitable 
reversionary  interest  (a).    But  notwithstanding  the  power  of  the 
court  to  appoint  a  receiver  in  all  cases  in  which  it  shall  appear 
*'  just  and  convenient "  (h),  a  receiver  will  not  be  appointed  by  way 
of  equitable  execution  except  in  a  case  where  such  an  appoint- 
ment could  be  made  before  the  Acts — that  is,  where  the  only 
difficulty  was  an  impediment  which  the  Court  of  Chancery  could 
remove  (c) — and  it  is  still  necessary  to  show  to  the  court  "  the 
existence  of  the  circumstances  creating  the  equity  on  which  alone 
the  jurisdiction  arises  "(d). 

(vii.)  Interpleader  (e). 

Interpleader.       65.  The  Court  of  Chancery  exercised  a  jurisdiction  in  inter- 
pleader supplementary  to  that  at  law.    At  law  the  remedy  by 
interpleader  was  confined  to  cases  where  property  had  been  delivered 
Lg^^j  on  a  joint  bailment,  to  be  held  by  the  bailee  until  some  condition 

remedy.        or  covenant  had  been  performed  by  one  of  the  bailors.  Whether 
this  performance  had  taken  place  was  a  question  in  which  only  the 

"wko  have  prior  estates  ;  in  this  sense,  "without  prejudice  to  persons  having  prior 
legal  estates,  that  it  will  not  prevent  their  proceeding  to  take  possession  if 
they  think  proper  ;  and  with  regard  to  persons  having  prior  equitable  estates, 
the  coui't  takes  care  in  appointing  a  receiver  not  to  disturb  prior  equities,  and 
for  that  purpose  directs  inquiries  to  determine  priorities  among  equitable 
incumbrancers ;  permitting  legal  creditors  to  act  against  the  estates  at  law,  and 
settling  the  priorities  of  equitable  creditors." 

{q)  See  title  Execution. 

(r)  Mitford  on  Pleadings,  p.  124. 

(s)  Neate  v.  Marlborough  {BuJce)  (1838),  3  My.  &  Or.  407  ;  Anglo-Italian  Banlc 
V.  Davies  (1878),  9  Oh.  D.  275,  0.  A.,  per  Jessel,  M.E.,  at  p.  283;  see  Angell 
v.  Draper  (1686),  1  Yern.  399;  Balch  v.  Wastall  (1718),  1  P.  Wms.  445;  Shirleif 
V.  Watts  (1744),  3  Atk.  200. 

{t)  Re  Watkins,  Ex  parte  Evans  (1879),  13  Ch.  D.  252,  C.  A. 
{u)  Smith  v.  Cowell  (1880),  6  Q.  B.  D.  75,  C.  A. ;  Salt  v.  Cooper  (1880), 
16  Ch.  D.  544,  554,  C.  A. ;  Holmes  v.  Millage,  [1893]  1  Q.  B.  551,  C.  A. 
a)  Ideal  Bedding  Co.,  Ltd.  v.  Holland,  [1907]  2  Oh.  157,  169. 
h)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (8). 

(c)  Holmes  Y.  Millage,  supra;  Cadoganv.  Lyric  Theatre,  Ltd.,  [1894]  3  Ch.  338, 
C.  A. ;  see  Manchester  and  Liverpool  District  Banking  Co.  v.  Parkinson  (1888),  1:2 
a.  B.  D.  173,  C.  A.;  Harris  v.  Beauchamp  Brothers,  [1894]  1  Q.  B.  801,  C.  A. ; 
Edwards  &  Co.  v.  Picard,  [1909]  2  K.  B.  903,  C.  A. 

(d)  Re  Shephard,  Atkins  v.  Shephard  (1889),  43  Ch.  D.  131,  C.  A.,  per  Fry,  L. J., 
at  p.  138;  see  title  Execution. 

(e)  See  title  Interpleader. 
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bailors  were  concerned ;  but  in  the  event  of  dispute  between  them,  each      Sect.  i. 
might  bring  an  action  of  detinue  claiming  the  property  against  the  Nature  and 
bailee.    In  such  case  the  bailee  might  at  law  require  them  to    Extent  of 
settle  the  dispute  between  themselves  ;  and  the  process  of  inter-  Equitable 
pleader  applied  also  in  cases  of  finding,  where  two  parties  claimed  Jurisdic- 
the  thing  f'ound  against  the  finder  (/).    But  the  process  was  only 
available  in  detinue,  and  when  detinue  fell  into  disuse  and  was 
replaced  by  trover,  interpleader  at  common  law  became  still  further 
restricted,  and  in  practice  recourse  was  had  to  the  similar  relief 
aftbrded  in  equity  {g), 

66.  Subject  to  certain  restrictions  as  to  the  nature  of  the  claims  Equitable 
made  against  the  person  desiring  to  interplead,  the  Court  of  Chancery  remedy, 
extended  the  remedy  to  all  cases  to  which  in  conscience  it  ought  to 
extend — that  is,  where  a  person  not  interested  was  exposed  to  con- 
flicting claims  (li) — whether  an  action  or  suit  had  been  commenced 

by  any  claimant  or  only  a  claim  made  (i).  Thus  it  applied  to  cases 
where  two  or  more  persons  severally  claimed  delivery  of  the  same 
property,  or  payment  of  the  same  debt,  or  rendering  of  the  same 
duty,  under  different  titles  or  in  separate  interests,  from  another 
person,  and  the  latter  did  not  know  to  which  of  the  claimants  he 
ought  to  deliver  the  property,  or  pay  the  debt,  or  render  the  duty  (k). 
The  jurisdiction  in  equity  was  supplementary  to  that  at  law  in  the 
sense  that  a  bill  of  interpleader  would  not  lie  w'here  there  was  a 
remedy  by  interpleader  at  law  (/),  and  to  some  extent  equity  followed 
in  interpleader  the  analogy  of  the  remedy  at  law  (m). 

67.  To  maintain  a  bill  of  interpleader  it  was  necessary  that  Cases  of 
the  plaintiff  should  himself  claim  no  interest  in  the  subiect-matter  interpleader 
of  the  suit  (n).    And  interpleader  did  not  lie  where  the  person  hold- 

ing  the  property,  or  owing  the  debt  or  duty,  was  under  a  contract 
with,  or  in  a  relation  to,  one  of  the  claimants  which  rendered 
him  personally  liable  to  that  claimant  apart  from  the  question  of 
property  (o).  Thus  it  did  not  lie  where  an  agent  was  exposed  to 
claims  by  his  principal  and  also  by  a  third  party        unless  an 

(/)  Mitford  on  Pleadings,  p.  141 ;  Craiushmj  v.  Thornton  (1837),  2  My.  &  Cr. 
1,  21. 

ig)  Story,  s.  805  ;  see  as  to  interpleader  at  law,  Eeeves,  History  of  English 
Law  (Finlason),  Vol.  II.,  pp.  637  et  seq. 

(A)  See  Langston  v.  Boylston  (1793),  2  Ves.  101. 

ij)  Mitford  on  Pleadings,  p.  141 ;  Jones  v.  Tliomas  (1854),  2  Sm.  &  G.  186. 
In  Pearson  v.  Cardon  (1831),  2  Euss.  &  M.  606,  613,  Lord  Brougham  described 
the  jurisdiction  in  interpleader  as  strictly  a  concurrent  jurisdiction ;  but  there 
was  no  exact  line  of  demarcation  between  the  concurrent  and  auxiliary  jurisdic- 
tions, and  it  is  needless  now  to  attempt  to  draw  one. 

{k)  Story,  s.  806 ;  Mitford  on  Pleadings,  p.  48  ;  Crawshay  v.  Thornton,  supra, 
at  p.  21;  Glyn  v.  Buesbury  (1840),  11  Sim.  139,  147;  Sieveh'ng  v.  Behrens 
(1837),  2  My.  &  Cr.  581  ;  Hoggart  v.  Cutis  (1841),  Cr.  &  Ph.  197  ;  Desborough 
V.  Harris  (1855),  5  De  G.  M.  &  G.  439.  As  to  conflicting  claims  to  money 
due  under  a  charterparty,  see  Paisden  v.  Pope  (1868),  L.  E.  3  Exch.  269. 

(J)  Langston  v.  Boylston,  supra ;  Burnett  v.  Anderson  (1816),  1  Mer.  405. 

(m)  Metcalf  v.  Hervey  (1749),  1  Ves.  Sen.  248. 

[n)  Mitchell  v.  Hayne  (1824),  2  Sim.  &  St.  63  ;  Moore  v.  Usher  (1835),  7  Sim.  383. 
(o)  See  per  Lord  Cottenham,  L.C.,  in  Crawshay  v.  Thornton,  supra, 
p)  Cooper  V.  De  Tastet  (1829),  Taml.  177  ;  Pearson  v.  Cardon  (1831),  2 
Euss.  &  M.  606,  609 ;  Craiushay  v.  Thornton  (1837),  2  My.  &  Cr.  1,  22—24. 
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interest  had  been  created  by  the  principal  in  favour  of  the  third 
party  (g) ;  or  where  a  person  claimed  rent  from  a  tenant  adversely  to 
the  person  whom  the  tenant  had  recognised  as  landlord  (r),  unless 
such  claim  arose  derivatively  out  of  the  lessor's  title  (s).  But  inter- 
pleader lay  in  favour  of  a  tenant  where  conflicting  claims  were  made 
by  persons  entitled  to  annuities,  or  to  divided  parts  of  a  rentcharge 
secured  on  the  land  (a).  Interpleader  lay  also  where  one  of  the 
conflicting  claims  was  legal  and  the  other  equitable ;  and  where  both 
were  equitable  {b).  In  the  last  case  the  proceedings  were  entirely 
in  equity.  Where  the  claims,  or  one  of  them,  were  legal,  they  were, 
as  far  as  practicable,  adjudicated  upon  in  equity ;  but  where  necessary 
the  parties  were  ordered  to  interplead  at  law,  or  an  issue  at  law  was 
directed  (c). 

(viii.)  Bills  of  Peace. 

Bills  of  peace.  68.  The  principle  that  the  Court  of  Chancery  would  interfere 
to  prevent  multiplicity  of  suits  was  the  foundation  of  the  jurisdiction 
to  entertain  bills  of  peace.  By  a  bill  of  peace  the  plaintiff  sought 
to  establish  a  right  which  was  capable  of  being,  or  had  actually 
been,  disputed  in  several  actions,  and  claimed  a  perpetual  injunc- 
tion against  future  litigation  (fZ).  It  might  be  resorted  to  either 
where  one  person  claimed  or  defended  a  right  against  many,  or 
where  many  claimed  or  defended  a  right  against  one  (e).  It  lay, 
for  instance,  where  one  person  claimed  a  right  of  way  extending 
over  the  lands  of  several  landowners,  and  the  bill  might  be  filed 
before  any  action  had  been  commenced  at  law  (/).    It  was  sufficient 


{q)  Smith  v.  Hammond  (1833),  6  Sim.  10  ;  WtujUy.  TFarcZ  (1827),  4  Euss.  215, 
220.  And  if,  after  a  deposit,  the  depositor  assigned  his  interest,  and  a  dispute  as 
to  the  assignment  arose  between  him  and  the  assignee,  the  depositary  might 
interplead  {Craioford  v.  Fisher  (1842),  1  Hare,  436,  440).  . 

(r)  Metcalf  v.  Herveij  (1749),  1  Yes.  Sen.  248 ;  Dungey  v.  Ang&ve  (1794),  2 
Ves.  304,  310  ;  Crawshay  v.  Thornton,  supra  ;  Suart  v.  Welch  (1839),  4  My.  &  Cr. 
305,  316,  317  ;  Cook  v.  itossUjn  {Earl)  (1859),  1  Giff.  167.  The  true  doctrine, 
supported  by  the  authorities,  would  seem  to  be,  that  in  cases  of  adverse 
independent  titles,  the  party  holding  the  property  must  defend  himself  as  well 
as  he  can  at  law ;  and  he  is  not  entitled  to  the  assistance  of  a  court  of  equity  ; 
for  that  would  be  to  assume  the  right  to  try  merely  legal  titles  upon  a  controversy 
between  different  parties,  where  there  is  no  privity  of  contract  between  them 
and  the  third  person,  who  calls  for  an  interpleader  "  (Story,  s.  820). 

(s)  Hodges  v.  S^nith  (1787),  1  Cox,  Eq.  Gas.  357  ;  Clarke  v.  Byne  (1807),  13 
Yes.  383  ;  Jeiu  v.  Wood  (1841),  Cr.  &  Ph.  185. 

(a)  Aldrich  v.  Thompson  (1787),  2  Bro.  C.  C.  149  ;  Angell  v.  Hadden  (1808), 
15  Yes.  244;  (1809),  16  Yes.  202;  (1817),  2  Mer.  164;  Mitford  on  Pleadings, 
p.  142,  n.  (p);  Story,  s.  811. 

(&)  Story,  s.  808;  Paris  v.  Gilham  (1813),  Coop.  Q.  56;  Bolton  (Duke)  v. 
Williams  {1193),  4  Bro.  C.  C.  297,  309;  2  Yes.  138,  151,  152;  Morgan  v. 
Marsack  (1816),  2  Mer.  107  ;  Wright  v.  Ward  (1827),  4  Kuss.  215  ;  see  Martinius 
V.  Helmuth  (1817),  2  Yes.  &  B.  (2nd  ed.)  412,  n. 

(c)  Story,  s.  822. 

id)  Story,  s.  853. 

(e)  Story,  s.  854;  Mitford  on  Pleadings,  p.  146;  Tenham  "7,  Herbert  {174:2), 
2  Atk.  483. 

(/)  York  Corporation  v.  Pilkington  {llSl),  1  Atk.  282;  see  Sheffield  Water- 
works V.  Yeoman  (1866),  2  Ch.  App.  8;  City  of  London  Sewers  Commissioners  v. 
Glasse  (1872),  7  Ch.  App.  456.  A  plaintiff  could  come  into  equity  on  a  legal  title 
before  establishing  his  title  at  law,  in  order  to  prevent  multipUcity  of  suits  or 
irremediable  injustice ;  otherwise  he  had  to  establish  his  title  at  law  before 
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to  make  some  only  of  the  adverse  claimants  parties,  and  an  issue     Sect.  i. 
was  in  general  directed  to  settle  the  question  of  title  at  law.    If  the  Nature  and 
result  was  favourable  to  the  plaintiff's  title,  a  decree  was  made    Extent  of 
restraining  further  litigation  upon  it(^).    Similarly,  where  some  EquitaWe 
persons  sued  on  behalf  of  themselves  and  others  in  respect  of  the  Jurisdic- 
same  right ,  as  where  certain  of  the  tenants  of  a  manor  sued  the  lord 
on  behalf  of  all  the  tenants  to  establish  a  right  of  common  {h). 

In  certain  cases — notably  in  ejectment — the  courts  of  common 
law  did  not  treat  one  action  as  finally  determining  the  right  as 
between  the  parties  or  their  successors  in  title,  but  allowed  the  same 
question  to  be  repeatedly  litigated  (i).  In  equity,  however,  after  a 
question  had  been  satisfactorily  settled  at  law,  a  perpetual  injunction 
would  be  granted  to  restrain  further  litigation  (k).  And  in  suitable 
cases  the  remedy  by  injunction  is  still  available  to  prevent  vexatious 
Htigation  (Q. 

(ix.)  Ne  exeat  regno. 

69.  The  writ  of  ne  exeat  regno,  which  was  issued  in  certain  Writ  of  we 
cases  to  prevent  a  defendant  from  leaving  the  country  during  the  ^^^^^  '^^'3^^- 
pendency  of  the   suit,  was   chiefly  incidental  to  the  exclusive 
jurisdiction.  Formerly,  where  a  claim  was  made  at  law,  the  plaintiff 
could  arrest  the  defendant  on  mesne  process  and  require  him  to  give 
bail  for  his  appearance  (m).     The  writ  of  ne  exeat  regno  was  used  for 


obtaining  relief  in  equity  by  way  of  perpetual  injunction  {Welhy  v.  Rutland 
{Duke)  (1773),  2  Bro.  Pari.  Gas.  39).  Consequently  where  a  legal  right  was  in 
dispute  between  two  only,  one  of  them  could  not  sue  in  equity  to  establish  his 
right  and  be  quieted  in  the  possession  of  it  {Tenham  v.  Herbert  (1742),  2  Atk. 
483  ;  Weller  v.  Smeaton  (1784),  1  Bro.  C.  C.  572). 
{g)  Story,  s.  854. 

(h)  Smith  V.  Brownlow  {Earl)  (1870),  L.  E.  9  Eq.  241.  It  is  sufficient  if  the 
plaintiffs  sue  in  respect  of  a  common  right,  although  they  may  have  different 
rights  tn^er  se  {Warrick  v.  Queen's  College,  Oxford  {1^11) ,  6  Oh.  App.  716,  per 
Lord  Hatherley,  L.O.,  at  p.  726).  So,  to  prevent  a  multiplicity  of  suits,  several 
copyholders  might  file  a  bill  to  be  relieved  from  an  excessive  fine,  though  such 
a  bill  could  not  be  filed  by  one  only  {Cowper  v.  Clerk  (1732),  3  P.  Wms.  155).  A 
similar  object  is  now  attained  by  the  joinder  of  plaintiffs  or  defendants  under 
E.  S.  C,  Ord.  16,  rr.  1,  4  ;  see  title  Practice  and  Procedure. 

{i)  Bath  {Earl)  v.  Sherwin  (1706),  Prec.  Ch.  261,  where  Lord  Cowper,  L.C., 
considered  that  this  was  a  grievance  which  Parliament,  and  not  the  Court  of 
Chancery,  should  correct,  but  his  refusal  to  interfere  was  overruled  by  the 
House  of  Lords  (see  next  note). 

(k)  Bath  {Earl)  v.  Sherwin  (1709),  4  Bro.  Pari.  Cas.  373,  n.  In  this  case 
there  had  been  five  trials.  In  Leighton  v.  Leighton  (1720),  1  P.  Wms.  671 ;  4 
Bro.  Pari.  Cas.  378,  the  injunction  was  granted  after  two  trials,  both  adverse 
to  the  defendant  in  equity  ;  see  Devonsher  v.  Newenham  (1804),  2  Sch.  &  Lef. 
199,  208. 

(/)  Grepe  {J.  S.)  v.  Loam,  Bulteel  v.  Grepe  {J.)  (1887),  37  Ch.  D.  168,  C.  A.  ; 
Kinnaird  {Lord)  v.  Field,  [1905]  2  Ch.  306,  C.  A. ;  or  an  action  may  be  dismissed 
on  this  ground  {Eglert  v.  Short,  [1907]  2  Ch.  205).  See  E.  S.  C,  Ord.  25,  r.  4; 
Re  Norton's  Settlement,  Norton  v.  Norton,  [1908]  1  Ch.  471,  C.  A.;  Re  Page, 
Hill  V.  Fladgate,  [1910]  1  Ch.  489,  C.  A. 

(m)  Arrest  on  mesne  process  at  law  has  been  abolished,  and  a  corresponding 
but  more  restricted  process  is  given  by  s.  6  of  the  Debtors  Act,  1869  (32  &  33 
Yict.  c.  62).  Where  a  plaintiff  at  law  proves  on  oath  that  he  has  a  good  cause  of 
action  for  £50  or  upwards  against  the  defendant,  and  that  there  is  probable  cause 
for  believing  that  the  defendant  is  about  to  leave  England,  and  that  his  absence 
will  materially  prejudice  the  plaintiff  in  the  prosecution  of  the  action,  the 
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a  corresponding  purpose  in  equitable  demands  (n).  It  was  only 
issued  after  a  bill  had  been  filed,  and  was  not  available  in  cases  of 
legal  demand  (o),  except  where  equity  had  concurrent  jurisdiction, 
as  in  account  (2?).  It  thus  constituted  a  species  of  equitable  bail  (5). 
For  the  writ  to  be  issued  it  was  essential  that  the  claim  should  be  a 
debt  or  pecuniary  demand  ;  certain  in  its  nature  and  not  contingent ; 
and  presently  due.  Hence  the  writ  was  not  available  where  the 
claim  was  unliquidated  or  in  the  nature  of  damages  (r).  And  it  had 
to  be  clearly  established  by  the  evidence  that  the  amount  claimed 
was  due  (s),  and  that  the  defendant  was  about  to  leave  the  country  (t). 
It  was  not  necessary  to  show  that  he  was  going  abroad  to  avoid  the 
demand  ;  it  was  sufficient  if  the  debt  would  be  in  danger  (a).  The 
writ  was  also  available  for  the  purpose  of  enforcing  alimony  ordered 
to  be  paid  by  the  Ecclesiastical  Court,  since  that  court  could  not 
compel  the  husband  to  find  bail  (b) ;  but  it  was  available  only  for 
arrears  and  costs  (c). 

The  writ  of  ne  exeat  regno  is,  since  the  Judicature  Acts,  still 
available  in  the  case  of  equitable  claims,  but  apparently  it  is 
restricted  to  claims  which,  if  they  were  legal,  would  fall  within 
s.  6  of  the  Debtors  Act,  1869  (d).  Otherwise  the  principles  govern- 
ing the  former  practice  prevail,  and  the  writ  is  only  issued  where 
the  demand  is  a  liquidated  pecuniary  demand,  not  contingent,  and 
presently  payable  (e);    though,  where  a  peremptory  time  for 


defendant  may  be  arrested  and  imprisoned  for  not  more  than  six  months  till  he 
gives  security  not  to  go  out  of  England  without  the  leave  of  the  court.  But  he 
cannot  be  kept  in  prison  after  final  judgment  {Hume  v.  Driiyff  (1873),  L.  E.  8 
Exch.  214).    As  to  the  practice,  see  E.  S.  0.,  Ord.  69  ;  and  title  Peactice  and 

Pr^OCEDTJHE. 

[n)  The  writ  was  a  prerogative  writ,  and  was  originally  used  for  political 
purposes.  In  the  sixteenth  century  it  came  to  be  used  in  equity  in  aid  of  civil 
process  (Story,  s.  1467) ;  but  it  was  applied  in  cases  of  private  right  with  great 
caution  and  jealousy  [Tomlinson  v.  Harrison  (1802),  8  Yes.  32;  see  Whitehouse 
V.  Partridge  (1818),  3  Swan.  365,  379). 

(0)  Ex  parte  Brunher  (1734),  3  P.  Wms.  312;  see  JacJcson  v.  Petrie  (1804), 
10  Yes.  164. 

(p)  Jones  V.  Alephsin  (1810),  16  Yes.  470 ;  FlacJc  v.  Holm  (1820),  1  Jac.  &  W. 
405,  414 ;  Lees  v.  Patterson  (1878),  7  Ch.  D.  866.  Since  there  was  concurrent 
jurisdiction  in  matters  of  account,  the  writ  was  allowed  in  a  case  where  the 
defendant  admitted  a  balance  to  be  due  from  him,  though  the  plaintiff  alleged 
that  the  amount  due  was  greater  {Jones  v.  Sampson  (1803),  8  Yes.  593). 

{q)  Etches  v.  Lance  (1802),  7  Yes.  417  ;  see  Ex  parte  Brunher,  supra.  After 
bail  given  at  law,  the  writ  was  not  issued  {Amsinch  v.  Barlday  (1803),  8  Yes. 
594). 

(r)  OockY.  Ravie  (1801),  6  Yes.  283;  Blaydes  v.  Calvert  (1820),  2  Jac.  &  W. 
211. 

(s)  JenMns  v.  Parldnson  (1833),  2  My.  &  K.  5,  13;  but  with  respect  to  the 
balance  of  an  account,  it  was  enough  to  swear  to  belief  that  a  certain  sum  was 
due  {Hyde  v.  Whitfield  (1815),  19  Yes.  342;  Jenkins  v.  Parkinson,  supra). 

{t)  Etches  V.  Lance,  supra  ;  HydeY.  Whitfield,  supra  ;  Jones  y.  Alephsin,  supra, 

{a)  Tomlinson  v.  Harrison,  supra. 

(&)  Vandergucht  v.  De  Blaquiere  (1838),  8  Sim.  315,  322. 

(c)  Dawson  v.  Daiuson  (1803),  7  Yes.  173. 

(d)  Drover  v.  Beyer  (1879),  13  Ch.  D.  242,  0.  A.,per  Jessel,  M.E.,  atp.  243  :— 
*'  Under  the  present  practice  the  writ  of  ne  exeat  regno  is  not  to  be  issued  except 
in  cases  which  come  within  the  provisions  of  s.  6  of  the  Debtors  Act,  1869.'* 
See  title  Constitutio»al  Law,  YoL  YIL,  p.  84. 

(e)  Oolverson  v.  Bloomfield  (1885),  29  Ch.  D.  341,  G.  A. 
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payment  of  money  already  due  has  been  fixed  by  the  court,  this 
last  requirement  does  not  prevent  the  issue  of  the  writ  before 
that  time  (/). 

Sect.  2. — The  Present  Exercise  of  Equitable  Jurisdiction  by  all 
Divisions  of  the  High  Court. 

70.  The  twofold  system  of  jurisdiction  at  law  and  in  equity  Union  of  the 
was  put  an  end  to  by  the  Judicature  Act,  1873 (^).    The  general  CourtsofLaw 
scope  of  the  Act  was  to  enable  a  suitor  to  obtain  by  one  proceeding 

in  one  court  the  same  ultimate  result  as  he  would  previously  have 
obtained  either  by  having  selected  the  right  court,  as  to  which  there 
was  frequently  a  difficulty,  or  after — as  was  sometimes  necessary — 
having  been  to  two  courts  in  succession  (h).  This  was  effected  by 
uniting  the  High  Court  of  Chancery,  the  superior  courts  of  common 
law,  and  the  other  superior  courts  into  one  Supreme  Court  of 
Judicature  (i),  which  was  divided  into  the  High  Court  and  the  Court 
of  Appeal  (k),  and  transferring  to^theHigh  Court  the  jurisdictions  of 
these  various  courts,  including,the  jurisdiction  of  the  High  Court  of 
Chancery  as  a  common  law  court  as  well  as  a  court  of  equity  (I), 
Certain  matters,  comprising  the  chief  heads  of  the  jurisdiction  of 
the  old  Court  of  Chancery — administration  of  estates,  partnerships, 
mortgages,  raising  of  portions  and  other  charges  on  land,  realisation 
of  property  subject  to  liens  and  charges,  execution  of  trusts,  rectifica- 
tion and  cancellation  of  deeds,  specific  performance,  partition, 
and  wardship  of  infants — were  specially  assigned  to  the  Chancery 
Division  of  the  High  Court 

71.  The  fundamental  idea  of  the  Judicature  Act,  1873,  is  to  All  remedies, 
avoid  multiplicity  of  proceedings  (n).    This  is  expressed  in  the  pro-  ^^^^} 
vision  that  the  High  Court  and  Court  of  Appeal,  in  every  cause  gj^nted  ^' 
or  matter  pending  before  them,  shall  grant  all  such  remedies  as  in  same 
any  of  the  parties  may  appear  to  be  entitled  to  in  respect  of  every  Proceedings, 
legal  or  equitable  claim  properly  brought  forward  by  them  in  the 


(/)  Sohey  V.  Sohey  (1873),  L.  E.  15  Eq.  200.  If  the  defendant  does  not  move 
to  discharge  the  writ,  it  will  be  deemed  to  have  been  properly  issued,  and  he 
cannot  recover  damages  for  any  in-egularity  {Lees  v.  Patterson  (1878),  7  Ch.  D. 
866). 

{g)  36  &  37  Yict.  c.  66;  and  see  title  COTTRTS,  Yol.  IX.,  pp.  51—65. 

(h)  Torkington  v.  Magee,  [1902]  2  K.  B.  427,  per  Channell,  J.,  at  p.  430. 

(i)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  3. 

(k)  Ih'd.,  s.  4.  "  The  court  is  now  not  a  court  of  law  or  a  court  of  equity ;  it 
is  a  court  of  complete  jurisdiction"  (Pugh  v.  Heath  (1882),  7  App.  Cas.  235,  per 
Earl  Cairns,  at  p.  237)  ;  see  Salt  v.  Cooper  (1880),  16  Ch.  D.  544,  553,  C.  A. ; 
Antrim  Land  etc.  Co.  v.  Stewart,  [1904]  2  1.  E.  357,  C.  A.,  per  Palles,  C.B.,  at 
p.  364. 

{I)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  16. 

(m)  The  effect  of  the  Judicature  Acts  is  frequently  referred  to  as  "  the  fusion 
of  law  and  equity,"  but  exception  has  been  taken  to  the  accuracy  of  this  phrase. 
"It  was  not  any  fusion  or  anything  of  the  kind;  it  was  the  vesting  in  one 
tribunal  the  administration  of  law  and  equity  in  every  cause,  action,  or  dispute 
which  should  come  before  that  tribunal "  (Salt  v.  Cooper,  supra,  per  Jessel,  M.E., 
at  p.  549). 

[n)  McQovjan  v.  Middletm  (1883),  11  Q.  B.  D.464,  C.  A.,  per  Brett,  M.E.,  at 
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cause  or  matter  (o) ;  so  that,  as  far  as  possible,  all  the  matters  so  in 
controversy  between  the  parties  may  be  completely  and  finally 
determined,  and  all  multiplicity  of  legal  proceedings  concerning 
any  of  such  matters  avoided  (^). 

72.  This  general  declaration  of  the  policy  of  the  Act  is 
preceded  by  particular  provisions :  (1)  that  a  plaintiff  claiming  to 
he  entitled  to  any  equitable  estate  or  right,  or  to  relief  upon  any 
equitable  ground  against  any  deed,  instrument,  or  conti;act,  or 
against  any  right,  title,  or  claim  asserted  by  the  defendant,  or  to 
any  relief  founded  on  a  legal  right  which  formerly  could  only  have 
been  given  in  equity,  shall  receive  in  the  High  Court  the  same 
relief  as  would  formerly  have  been  given  by  the  Court  of 
Chancery  (q)  ;  (2)  that  a  defendant  claiming  to  be  entitled  to  any 
equitable  estate  or  right,  or  to  relief  upon  any  equitable  ground 
against  any  deed,  instrument,  or  contract,  or  against  any  right, 
title,  or  claim  asserted  by  the  plaintiff,  or  alleging  any  ground  of 
equitable  defence  to  any  claim  of  the  plaintiff,  may  use  such  claim 
or  such  ground  of  equitable  defence  by  way  of  defence  to  the  claim 
of  the  plaintiff  as  effectively  as  he  could  have  done  in  a  suit  in 
Chancery  (r) ;  (3)  that  a  defendant  may  counterclaim  in  respect  of 


(o)  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  24  (7);  see  O'Keefev.  Walsh, 
[1903]  2  I.  E.  681,  0.  A.,  per  Lord  O'Ebien,  C.J.,  at  p.  709.  But  this  clause 
does  not  extend  the  remedies  previously  available.  It  only  enables  the  High 
Court  and  every  branch  of  it  to  give  effect  to  all  the  remedies  which  could  have 
been  given  before  the  Act  by  any  court  which  was  made  a  member  of  the  High 
Court  (The  James  Westoll,  [1905]  P.  47,  at  p.  51) ;  see  The  Becepta,  [1893]  P.  255. 

[p)  The  provision  of  s.  24  (7)  is  expressed  in  wide  terms,  and  applies  to  any 
remedy  whatever,  and  to  any  claim,  whether  the  original  claim  or  not,  which  is 
brought  forward  in  the  cause  and  relates  to  the  matter  in  dispute  in  the  cause. 
The  cause  is  pending  so  long  as  the  final  judgment  remains  unsatisfied,  and 
hence  a  receiver  may  be  appointed  by  way  of  equitable  execution  upon  applica- 
tion in  the  action,  although  there  was  originally  no  claim  for  a  receiver  {Salt  v. 
Cooper  (1880),  16  Ch.  D.  544,  550,  C.  A.).  But  this  principle  has  not  been 
applied  to  a  charging  order  on  shares  obtained  by  a  judgment  creditor,  and 
to  enforce  the  order  a  new  action  must  be  brought  (Leggott  v.  Western  (1884),  12 
Q.  B.  D.  287 ;  Kolchmann  v.  Meurice,  [1903]  1  K.  B.  534,  0.  A.). 

[q]  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  24  (1).  But  an  equitable 
claim  is  still  subject  to  the  rule  that  a  plaintiff  who  comes  for  equity  most  do 
equity,  and  he  may  be  put  upon  terms  [Lodge  v.  National  Union  Investment  Co.,. 
Ltd.,  [1907]  1  Ch.  300);  though  he  may  get  a  declaration  of  his  mere  legal 
right  without  terms  {Chapman  v.  Michaelson,  [1909]  1  Ch.  238,  C.  A.  ;  see 
note  {q),  p.  71,  post). 

(r)  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  24  (2).  Thus  in  a  foreclosure 
action  the  mortgagor  may  raise  questions  as  to  the  mortgagee's  charges  which 
would  formerly  have  required  the  filing  of  a  cross  bill  {Eyre  v.  Hughes  (1876), 
2  Oh.  D.  148) ;  in  an  action  for  a  debt  by  a  trustee,  the  defendant  may  set  up 
a  claim  of  his  own  against  the  cestui  que  trust  {Bankes  v.  Jarvis,  [1903]  1  K.  B. 
549) ;  a  legal  right  to  possession  of  land  cannot  be  enforced  if  the  defendant 
has  an  equitable  right  to  prevent  its  enforcement  {Warren  v.  Murray,  [1894] 
2  Q.  B.  648,  C.  A.,  per  Lord  Eshbr,  M.R,  at  p.  652) ;  where  there  is  an  equit- 
able claim  by  the  defendant  to  have  a  deed  set  aside,  the  King's  Bench  Divisiort 
can  treat  it  as  set  aside  for  the  purpose  of  the  action,  though  an  action  in  the 
Chancery  Division  must  be  brought  to  set  it  aside  in  the  future  {Mostyn  v.  West 
Mostyn  Coal  and  Iron  Co.  (1876),  1  C.  P.  D.  145,  150) ;  and  the  court,  if  there  i& 
evidence  on  which  it  can  rectify  an  instrument  on  the  ground  of  mistake,  can 
treat  it  as  rectified  {Breslautr  v.  Barwick  (1876),  24  W.  K.  901),  and  order  per- 
formance of  an  agreement  thus  rectified  {Olley  v.  Fisher  (1886),  34  Ch.  D.  367  ; 
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any  equitable  estate  or  right,  or  other  matter  of  equity,  and  also  in 
respect  of  any  legal  estate,  right,  or  title,  and  may  obtain  relief 
accordingly  to  the  same  extent  as  in  an  action  instituted  by  him 
against  the  plaintiff ;  and  also  may  claim  and  obtain  relief  against 
other  persons,  whether  already  parties  or  not  (s) ;  (4)  that  the  High 
Court  shall  recognise  and  take  notice  of  equitable  estates,  titles,  and 
rights,  and  equitable  duties  and  liabilities  appearing  incidentally  in 
the  course  of  any  cause  or  matter,  in  the  same  manner  as  the  Court 
of  Chancery  would  have  recognised  and  taken  notice  of  the  same  in 
a  suit  in  Chancery  (a).  Since  full  legal  and  equitable  relief  can 
now  be  given  in  the  same  court,  it  follows  that  it  is  no  longer 
necessary,  as  under  the  former  practice  (6),  for  a  court  administering 
equity  to  restrain  by  injunction  the  prosecution  of  proceedings  at 
law  ;  and  injunctions  for  this  purpose  are  accordingly  abolished,  it 
being  provided  that  any  matter  of  equity  which  would  have  afforded 
ground  for  an  injunction  may  be  relied  on  by  way  of  defence  (c) ; 
but  the  former  right  to  apply  for  a  stay  of  proceedings  is 
preserved  (d). 
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Borrowes  v.  Delaney  C1889),  24  L.  E.  Ir.  503  ;  Shrewshury  and  Talbot  Cab  and 
Noiseless  Tyre  Co.  v.  Shaw  (1890),  89  L.  T.  Jo.  274 ;  doubted  by  Neville,  J., 
in  Thompson  v.  Hickman,  [1907]  1  Ch.  550,  561).  But  effect  will  be  given  to  the 
defence  only  upon  equitable  terms.  Thus  a  defendant  setting  up  an  equitable 
right  to  a  lease  must  consent  to  accept  a  legal  lease  on  the  terms  of  the  equitable 
lease  {Thellusson  v.  Liddard,  [1900]  2  Ch.  635,  646).  And  a  defendant  resorting 
to  equity  for  his  defence  must  take  the  equitable  principles  applicable  to  the 
circumstances  in  their  entirety  {Steeds  v.  Steeds  (1889),  22  Q.  B.  D.  537,  541). 

(s)  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  24  (3).  The  mere  fact  that 
a  defendant  counterclaims  in  an  action  in  the  King's  Bench  Division  for 
rectification  of  a  deed  or  specific  performance  is  not  in  itself  a  ground  for  trans- 
ferring the  action  to  the  Chancery  Division  {Storey  v.  Waddle  (1879),  4  Q.  B.  D. 
289,  C.  A.);  and  as  to  counterclaims,  see  McGoiuan  v.  Middleton  (1883),  11 
Q.  B.  D.  464,  C.  A. 

(a)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  24  (4).  Thus,  a  legal  right, 
such  as  that  of  an  execution  creditor,  is  subject  to  all  equities  affecting  the 
property  {Simultaneous  Colour  Printing  Syndicate  v.  Foiveraher,  [1901]  1  K.  B. 
771;  compare  Re  Standard  Manufacturing  Co.,  [1891]  1  Ch.  627,  641,  C.  A.); 
vhere  money  is  borrowed  without  authority,  the  equitable  right  of  subrogation 
is  recognised  {Bannatyne  y.  Maclver,  [1906]  1  K.  B.  103,  109,  C.  A.);  where 
an  instrument  has  been  obtained  by  undue  influence,  the  equity  arising  there- 
from renders  it  unenforceable  {Chaplin  &  Co.,  Ltd.  v.  Brammall,  [1908]  1  K.  B. 
233,  C.  A.) ;  and  effect  is  given  to  equities  in  interpleader  proceedings  ( Usher 
V.  Martin  (1889),  24  Q.  B.  D.  272 ;  Jennings  v.  Mather,  [1901]  1  K.  B.  108, 
116). 

{b)  See  p.  47,  ante. 

(c)  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  24  (5) ;  Garbutt  v.  Fawcus 
(1875),_  1  Ch.  D.  155,  C.  A.;  Wright  v.  Redgrave  (1879),  11  Ch.  D.  24,  C.  A.  ; 
and  this  applies  also  to  the  Probate,  Divorce  and  Admiralty  Division  ;  Marshall 
V.  Marshall  (1879),  o  P.  D.  19  (defendant  in  a  suit  for  restitution  of  conjugal 
rights  setting  up  a  deed  binding  the  plaintiff  not  to  sue). 

{d)  Proviso  to  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  24  (5).  Conse- 
quently where  an  in j  unction  could  formerly  have  been  obtained  to  restrain  a 
suit,  the  defendant  can  now  apply  at  once  for  an  order  staying  the  action 
instead  of  waiting  till  he  has  delivered  his  defence ;  see  White  v.  Harrow  (1901), 
50  W.  E.  166.  But  an  injunction  could  not  have  been  obtained  if  there  was  a 
good  defence  to  the  action  at  law ;  the  plaintiff  in  equity  was  bound  to  show 
some  equitable  ground  for  relief  ;  and,  apparently,  this  is  still  necessary  in 
order  to  procure  a  stay  of  proceedings  {Brooking  v.  Maudslay,  Son  and  Field 
(1888),  38  Ch.  D.  636,  644).    The  proviso  simply  keeps  alive  the  jurisdiction 
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73.  The  Judicature  Act,  1873(e),  lays  down  certain  rules,  either 
varying  or  affirming  the  previous  rules  in  equity  or  at  law  as  to 
specific  matters — administration  of  insolvent  estates,  exemption 
of  express  trusts  from  the  Statutes  of  Limitation,  equitable  waste, 
merger,  actions  by  mortgagors  in  respect  of  the  mortgaged  land, 
assignments  of  choses  in  action,  stipulations  not  of  the  essence 
of  a  contract,  injunctions  and  receivers,  and  the  custody  and 
education  of  infants ;  and  then  provides  generally  that  in  all 
other  matters  in  which  there  is  any  conflict  between  the  rules  of 
equity  and  the  rules  of  the  common  law,  the  rules  of  equity  shall 
prevail  (/).  This  provision  relates  to  matters  of  substantive  law 
and  not  of  mere  practice  (g) ;  it  does  not  mean  that  the  procedure 
of  the  Court  of  Chancevy  is  to  be  followed  in  ordinary  common 
law  actions  (h), 

74.  It  is  not  provided  by  the  Act  that  legal  and  equitable  rights 
shall  be  treated  as  identical  (i);  and  the  same  distinction  exists 
between  legal  and  equitable  estates  and  interests  as  before  the  Act  (k). 

wliicli  existed  before  the  passing  of  the  Act.  It  confers  no  new  jurisdiction  to 
stay  proceedings  {The  James  Westoll,  [1905]  P.  47,  C.  A.). 

(e)  36  &  37  Vict.  c.  66,  s.  25  (1)— (8),  (10) ;  see  Torkmgton  v.  Magee,  [1902]  2 
K.  B.  430,  431.  Sub-s.  1,  as  to  the  administration  of  insolvent  estates,  is 
replaced  by  s.  10  of  the  Judicature  Act,  1875  (38  &  39  Vict.  c.  77). 

(/)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (11) ;  see  Fugh  v.  Heath 
(1882),  7  App.  Cas.  235,  237,  where  it  was  said  that  the  effect  of  the  Judicature 
Acts  has  not  been  to  abolish  the  distinction  between  law  and  equity.  Both  legal 
and  equitable  principles  are  now  administered  by  the  same  tribunal,  and  where 
the  rules  of  equity  and  the  rules  of  law  are  at  variance  with  reference  to  the 
same  matter,  the  rules  of  equity  are  to  prevail.  It  has  been  questioned  whether 
this  provision  has  any  substantial  operation  (Maitland,  Equity,  pp.  156 — 159), 
and  in  general  the  rules  of  equity  are  concerned  with  different  matters  from  those 
at  law  and  do  not  conflict  with  them ;  see  PotueU  v.  Brodhurst,  [1901]  2  Ch.  160, 
164,  that  payment  of  a  debt  to  one  of  two  joint  creditors  is  still  a  discharge  of 
the  debt ;  but  instances  of  the  prevalence  of  an  equitable  rule  will  be  found  in 
Job  V.  Joh  (1877),  6  Ch.  D.  562,  p.  48,  note  (Jc),  ante;  Lmue  v.  Dixon  (1885),  16 
Q.  B.  D.  455,  p.  30,  note  (s),  ante;  VihartY.  Coles  (1890),  24  Q.  B.  D.  364,  0.  A., 
p.  36,  note  (m),  ante;  Steeds  y.  Steeds  (1889),  22  Q.  B.  D.  537,  p.  164,  note  {q), 
j>ost ;  and  in  Gihls  v.  Guild  (1882),  9  Q.  B.  D.  59,  C.  A.  (Statutes  of  Limitation 
excluded  by  fraud). 

(g)  La  Grange  v.  McAndrew  (1879),  4  Q.  B.  D.  210.     "  Practice "  and 

Procedure  "  denote  the  mode  of  proceeding  by  which  a  right  is  enforced,  as 
distinguished  from  the  law  which  gives  or  defines  the  right  {Poyser  v.  Minors 
(1881),  7  Q.  B.  D.  329,  335,  C.  A.). 

{h)  Harrison  v.  Rutland  {Duke),  [1893]  1  Q.  B.  142,  149,  C.  A.  Thus,  in  an 
action  on  a  money  bond  accord  and  satisfaction  may  now  be  pleaded  without 
any  release  under  seal,  in  accordance  with  the  former  rule  in  equity  {Steeds  v. 
Steeds,  supra) ;  and  payment  to  one  of  two  obligors  is  not  necessarily  a  defence 
to  a  claim  by  the  other,  since  in  equity  they  are  prima  facie  interested  as  tenants 
in  common  {Steeds  v.  Steeds,  supra  ;  see  Powell  v.  Brodhurst,  supra). 

{i)  Joseph  v.  Lyons  (1884),  15  Q.  B.  D.  280,  286,  0.  A._ 

\k)  Thus,  an  assignment  of  after- acquired  chattels  still  gives  only  an  equit- 
able interest  {Joseph  v.  Lyons,  supra;  Hollas  v.  Robinson' ,  15  Q.  B.  D. 
288,  0.  A.);  an  equitable  assignment  of  leaseholds  does  not  operate  as  a  legal 
assignment  {Gentle  v.  Faulkner,  [1900]  2  Q.  B.  267,  275,  277,  0.  A.)  ;  the  owner 
of  an  equity  of  redemption  has,  apart  from  statute,  only  equitable  rights,  and 
cannot  enforce  his  rights  against  a  tenant  as  though  he  were  legal  owner 
{Matthews  v.  Usher,  [1900]  2  Q.  B.  535,  0.  A.).  Though,  where  a  person  entitled 
in  equity  to  an  interest  in  land  under  an  agreement  is  also  entitled  to  specific 
performance,  and  to  have  his  interest  turned  into  a  legal  interest,  he  will,  in  a 
court  having  jurisdiction  to  order  specific  performance,  be  treated  as  having 
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Where  the  court  is  dealing  with  questions  of  legal  right,  the 
principles  established  at  law  prevail  (Z). 

Moreover,  relief  on  equitable  grounds  is  only  obtainable  in  cases 
where  it  would  have  been  granted  by  a  court  of  equity  before  the 
Act.  Consequently  the  equitable  doctrine  that  part  performance 
will  take  a  contract  for  sale  of  land  out  of  the  Statute  of  Frauds 
has  not  been  extended  by  the  Act  to  other  contracts  generally,  such 
as  a  contract  of  service  {m).  But  in  matters  of  procedure  a  person 
equitably  entitled  may  have  an  advantage  by  reason  of  the  fusion 
of  jurisdiction.  Thus  the  plea  of  purchase  for  value  without  notice 
is  now  no  bar  to  discovery  in  aid  of  the  legal  title  (n). 

Part  II. — Principles  Affecting  Relief  in 

Equity. 

Sect.  1. — Equity  acts  in  Personam, 

75.  A  court  of  equity  operates  primarily  in  personam  and  not  Equity  acta 
in  rem(o);  and  in  the  exercise  of  its  jurisdiction  in  j^ersonam  it  '^'f^ F^^'sonam. 
will  compel  the  performance  of  contracts  and  trusts  relating  to 
property  which  is  not  locally  within  the  jurisdiction  And 
actions  for  foreclosure  of  mortgages  {q),  or  for  accounts  between 

the  rights  of  a  legal  owner  {Walsh  v.  Lonsdale  (1882),  21  Ch.  D.  9,  C.  A.) ;  see 
Manchester  Brewery  Co.  v.  Coomhs,  [1901]  2  Ch.  608,  617. 

(0  Colls  V.  Emie  and  Colonial  Stores,  Ltd.,  [1904]  A.  C.  p.  179,  188. 

(w)  Britain  v.  Eossiter  (1879),  11  Q.  B.  D.  123,  C.  A.  The  true  construction 
of  the  Judi'cature  Acts  is  that  they  confer  no  new  rights  ;  they  only  confirm  the 
rights  which  previously  were  to  be  foxind  existing  in  the  courts  either  of  law 
or  of  equity  ;  if  they  did  more,  they  would  alter  the  rights  of  parties,  whereas 
in  truth  they  only  change  the  procedure,"  per  Brett,  L.J.,  at  p.  129  ;  and  see 
per  Cotton,  L.J.,  at  p.  131 ;  Stumore  v.  Campbell  &  Co.,  [1892]  1  Q.  B.  314,  316, 
C.  A.  But  the  doctrine  of  part  performance  probably  applies  to  all  contracts  of 
which  the  Court  of  Chancery  would  have  granted  specific  performance,  and 
apparently  these  were  not  confined  to  contracts  for  sale  of  land  {Maddison  v. 
Alderson  {iSSS),  8  Ai^Y>.  Cas.  467,474;  McManiisY.  CooA-e  (1887),  35  Ch.D.  681,  690). 

{n)  Ind,  Coope  &  Go.  v.  Emmerson  (1887),  12  App.  Cas.  ^00 ;  and  see  p.  78,  post. 

(o)  See  Ashb.,  p.  51.  But  the  Court  of  Chancery  found  it  necessary  to  enforce 
its  decrees  by  process  against  the  property  of  the  defendant,  and  this  it  did  by 
sequestration  {ihid.,  p.  41) ;  and  see  title  Executiox. 

{p)  Archer  v.  Preston  (undated),  cited  in  Arglasse  v.  Muschamp  (1682), 
1  Vern.  75,  77  ;  Penn  v.  Baltimore  {Lord)  {1150),  1  Ves.  Sen.  444;  1  White  & 
Tud.  L.  C,  7th  ed.,  p.  755  (as  to  the  specific  performance  of  a  contract  relating 
to  land  situate  abroad)  ;  Kildare  {Earl)  v.  Eustace  (1686),  1  Yern.  419  ;  Eicing 
V.  Orr  Ewmg  (1883),  9  App.  Cas.  34,  per  Lord  Selboene,  L.C.,  at  p.  40 ;  Re 
Clinton,  Clinton  v.  Clinton  (1903),  51  W.  E.  316  (as  to  the  execution  of  trusts 
of  property  situate  abroad).  See  notes  to  Arglasse  v.  Muschamp,  supra  ;  and 
see  the  statement  of  the  limits  of  the  doctrine  in  Deschamps  v.  Miller,  [1908] 
1  Ch.  856,  per  Parkee,  J.,  at  p.  863. 

(g)  Toller  v.  Carteret  (1705),  2  Yern.  494  (foreclosure  of  mortgage  of  Island 
of  Sark)  ;  Paget  v.  Ede  (1874),  L.  E.  18  Eq.  118  (land  in  the  West  Indies)  ; 
Athol  {Earl)  v.  Derly  {Earl)  (1672),  1  Cas.  in  Ch.  220  (portions  charged  on 
Isle  of  Man)  ;  Re  Courtney,  Ex  parte  Pollard  (1840),  Mont.  &  Ch.  239  (enforce- 
ment of  equitable  mortgage  of  land  in  Scotland);  Duder  v.  Amsterdamsch 
Trustees  Kantoor,  [1902]  2  Ch.  132  (equitable  charge) ;  compare  British  South 
Africa  Co.  v.  Be  Beers  Consolidated  Mines,  Ltd.,  [1910]  1  Ch.  354  (clog  on  the 
equity  of  redemption  of  foreign  property  declared  invalid);  in  C.  A.  (1910),  54 
Sol.  Jo.  679. 
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mortgagor  and  mortgagee  (r),  or  for  a  receiver  (s),  are  entertained 
in  this  country  though  the  mortgaged  property  is  out  of  the 
jurisdiction.  The  same  is  the  case  with  regard  to  actions  relating 
to  property  abroad  in  which  relief  is  sought  on  the  ground  of 
fraud,  since  fraud  is  upon  the  conscience  of  the  party  (a) ;  or 
where  relief  is  sought  on  the  ground  that  a  judgment  obtained 
abroad  is  being  made  the  instrument  of  gross  injustice  (b). 

But  the  court  will  only  intervene  where  the -defendant  is  resident 
here  (c) ;  and  where  its  order  can  be  executed  by  the  process  of  the 
court.  Consequently  there  can  be  no  order  for  partition  of  property 
abroad,  since  this  would  involve  the  sending  of  a  commission  out  of 
the  jurisdiction  (d) ;  nor  can  there  be  a  decree  for  delivery  of  posses- 
sion of  land  situated  abroad  (e),  nor  for  recovery  of  a  rentcharge,  for 
which  the  proper  remedy  is  a  local  action  (/) ;  nor  would  a  court  of 
equity  under  the  former  practice  direct  an  issue  at  law  to  try  the 
validity  of  a  will  of  lands  abroad  (g) ;  nor  will  it  determine  a  claim 
depending  on  the  title  to  land  in  a  foreign  country  strictly  so  called 
- — that  is,  being  no  part  of  the  British  dominions  or  possessions — 
simply  because  the  parties  happen  to  be  here  (h) ;  unless,  having 
jurisdiction  as  to  personalty,  it  extends  its  jurisdiction  to  the  realty 
because  the  two  are  so  mixed  together  that  it  is  impossible  to  separate 
them  (i) .  And  the  court  will  not  interfere  where  there  is  already 
litigation  in  the  appropriate  foreign  court  (J).  Nor  will  it  make  an 
order  which  involves  a  breach  of  the  foreign  law  properly  governing 
the  property  or  its  disposition  (k). 

Where  the  relief  prayed  falls  within  the  above  principles,  the 
jurisdiction  is  exercisable  not  only  in  respect  of  property  in  the 
dominions  of  the  Crown,  but  also  in  foreign  countries  (I).  . 


{r)  Scott  V.  Neshiit  (1808),  14  Yes.  438  ;  see  also  titles  Mortgage  ;  Eeceivees. 
(s)  Mercantile  Investment  Trust  Co.  v.  River  Plate  Trust  Co.,  [1892]  2  Ch.  303. 
(a)  Angus  v.  Angus  {11^1),  West  temp.  Hard.  23;  see  Arglasse  v.  Muschamp 

(1862)  ,  iVern.  75. 

.    (&)  Cranstoiun  {Lord)  v.  Johnston  (1796),  3  Ves.  170,  183. 

'   (c)  MatthaeiY.  Oalitzia  (1874),  L.  E.  18  Eq.  340;  see  Coolmey  v.  Anderson 

(1863)  ,  1  De  G.  J.  &  Sm.  365. 

{d)  Cartturight  v.  Fettus  (1675),  2  Cas.  in  Ch.  214 ;  S.  C,  suh.  nam.  Carteret 
Petty,  2  Swan.  p.  323,  n. 

(e)  Roberdeau  v.  Rous  (1738),  1  Atk.  543.  Partly  on  account  of  the  difficulty  of 
dealing  with  the  possession,  an  action  does  not  lie  here  for  trespass  to  land 
abroad  [British  South  Africa  Co.  v.  Companhia  de  Mocamhigue,  [1893]  A.  C.  602, 
625  ;  and  as  to  the  jurisdiction  in  equity,  see  per  Lord  Herschell,  L.O.,  at 
p.  626) ;  see  also  title  Action,  Vol.  I.,  p.  51. 

(/)  Whitaher  v.  Forhes  (1875),  1  0.  P.  D.  51,  C.  A. 

\g)  Pike  V.  Hoare  (1763),  2  Eden,  182. 
'  {h)  Re  Haiuthorne,  Graham  v.  Masseij  (1883),  23  Ch.  D.  743.    And  the  court 
will  not  make  an  order  establishing  a  lien  on  foreign  land  [Norris  v.  Chamhres 
(1861),  29  Beav.  246). 

(i)  Re  Clinton,  Clinton  v.  Clinton  (1903),  51  W.  E.  316. 

(j)  Norton  v.  Florence  Land  and  PuUic  Works  Co.  (1877),  7  Ch.  D.  332. 

{k)  Waterhousey.  Stansfield  (1851),  9  Hare,  234  ;  see  generally  title  CONFLICT 
OE  Laws,  Vol.  VI.,  pp.  798  et  seg. 

{I)  Angus  v.  Angus,  supra;  though  some  of  the  cases  confined  the  juris- 
diction to  dominions  of  the  Crown  by  the  principle  that  the  different  courts 
of  equity  derive  their  jurisdiction  from  the  same  source  {Foster  v.  Vassall 
(1747),  3"Atk.  587);  and  as  regards  Ireland  the  additional  reason  was  used 
that  the  English  courts  had  a  superintendent  power  over  those  in  Ireland 
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Sect.  2. — Equity  gives  Account  of  Profits,  not  Damages, 


Sect.  2. 
Equity  gives 


76.  The  principle  underlying  relief  at  law  is  that  the  plaintiff  Account  of 
has  suffered  loss  by  the  breach  of  contract  or  wrongful  conduct  of  Profits  not 
the  defendant,  and  damages  are  awarded  for  the  purpose  of  making  Damages. 

good  this  loss.    The  principle  underlying  relief  in  equity  is  that  the   

1  defendant  has  improperly  received  or  withheld  property,  or  profits 
from  property — such  property  or  profits  belonging  to  the  plaintiff 
— and  he  is  required  to  restore  the  property,  or  to  account  for  the 
profits  {m).  Thus  at  law  the  extent  of  the  remedy  is  measured  by  the 
loss  to  the  plaintiff,  and  this  is  covered  by  the  damages  awarded  ; 
in  equity  the  extent  of  the  remedy  is  measured  by  the  gain  to 
the  defendant,  and  this  is  ascertained  by  directing  an  account 
against  him(;i).  These  two  measures  may  have  quite  different 
results  (o).  Hence,  where  damages  were  claimed  the  appropriate 
remedy  was  at  law,  and  equity  declined  jurisdiction  (p) ;  and  prima 
facie  this  was  so  in  cases  of  breach  of  contract,  and  in  ordinary 
cases  of  fraud  (q).  The  remedy  of  specific  performance  in  equity 
might  carry,  as  incidental  to  it,  a  right  to  compensation  (r)  ;  but, 
apart  from  statute,  ordinary  damages  could  not  be  given,  either  in 
substitution  for  or  in  addition  to  specific  performance  (s).  So,  a 
breach  of  trust  does  not  give  a  remedy  in  damages,  but  a  remedy 
by  making  the  trustee  restore  the  property  with  which  he  is 
chargeable,  and  account  for  profits  which  he  has  made,  or 
which  he  is  to  be  taken  to  have  made  (t).     And  an  agent  is 


{Fryer  v.  Bernard  (1724),  2  P.  Wms.  261),  a  reason  which  of  course  is  obsolete  ; 
see  Portarlington  [Lord)  v.  Soulhij  (1834),  3  My.  &  K.  104,  109. 

[m)  *'  The  Court  of  Chancery  never  entertained  a  suit  for  damages  occasioned 
by  fraudulent  conduct  or  for  breach  of  trust.  The  suit  was  always  for  an 
equitable  debt  or  liability  in  the  nature  of  a  debt.  It  was  a  suit  for  the 
restitution  of  the  actual  money  or  thing,  or  value  of  the  thing,  of  which  the 
cheated  party  had  been  cheated  "  [Re  Collie,  Ex  parte  Adamson  (1878),  8  Ch.  D, 
807,  819,  C.  A.). 

(n)  See  Ashb.,  p.  52. 

(o)  Nelson  v.  Bridges  (1839),  2  Beav.  239,  per  Lord  Langdale,  M.R.,  at 
pp.  243,  244. 

[p)  Clifford  V.  BrooTce  (1806),  13  Ves.  131 ;  Blore  v.  Sutton  (1817),  3  Mer.  237, 
248  ;  Story,  s.  794.  Or  equitable  relief  might  be  granted  so  far  as  appro- 
priate without  prejudice  to  an  action  for  damages  [Gwillim  v.  Stone  (1807),  14 
Ves.  128.  Equity  did  not  interfere  with  damages  at  law  on  the  ground  of  their 
being  excessive  [Hooker  v.  Arthur  (1671),  2  Rep.  Ch.  33  [62]). 

[q)  Newham  v.  May  (1824),  13  Price,  749,  752;  see  as  to  damages  for  loss 
caused  by  fraudulent  prospectus,  Twycross  v.  Grant  (1877),  2  C.  P.  D.  469,  C.  A. 

(r)  Neiuliam  v.  May,  supra ;  though  compensation  is  ordinarily  to  be  sought 
at  law  and  cannot  be  obtained  in  equity  (CUnan  v.  Cooke  (1802),  1  Sch.  &  Lef. 
22,  25). 

(s)  See  Todd  v.  Gee  (1810),  17  Yes.  .273  ;  Sainsh'.ry  v.  Jones  (1839),  5  My. 
&  Cr.  1 ;  and  as  to  the  statutory  jurisdiction  to  give  damages  in  addition  to  or  in 
lieu  of  an  injunction  or  specific  performance,  see  pp.  12,  51,  ante. 

{t)  Ludlow  Corporation  v.  Greenhouse  (1827),  1  Bli.  (n.  s.)  17,  58,  H.  L. ; 
Re  Collie,  Ex  -parte  Adamson,  supra.  Since  the  remedy  is  by  way  of  account, 
it  is  not  in  the  nature  of  a  penal  remedy  (see  A.-^G.  v.  Alford  (1855),  4  De 
G.  M.  &  G.  843,  851 ;  Re  Barclay,  Barclay  v.  Andrew,  [1899]  1  Ch.  674, 
683).  It  follows  that  the  cestui  que  trust,  getting  the  benefit  of  the  breach 
of  trust,  may  be  better  off  than  if  the  breach  of  trust  had  not  bee;i  com- 
mitted (see  per  Lord  Cottenham,  L.C.,  in  Greenlaw  v.  King  (1841),  5  Jur. 


18,  at  p.  19). 
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Sect.  2. 

Equity  gives 
Account  of 
Profits,  not 


Death  of 
wrongdoer. 


Equity 
follow  s  the 
law. 


accountable  in  equity  to  his  principal  for  secret  profits  which  he 
has  made  {a). 

The  same  principle  attended  the  granting  of  injunctions,  and  an 
injunction  against  breach  of  copyright  or  infringement  of  patent 
was  accompanied  by  an  account  of  the  profits  made  by  the 
defendant,  not  of  the  actual  loss  to  the  plaintiff  (b).  At  the  present 
time  all  divisions  of  the  High  Court  have  jurisdiction  to  give 
damages,  and  hence  a  plaintiff  has  his  option  either  to  have  an 
account  of  profits  or  to  have  damages,  but  he  cannot  have  both. 
If  he  takes  an  account  of  profits  he  condones  the  infringement  (c). 

77.  Where  an  action  of  the  nature  of  tort  is  brought  for 
unliquidated  damages,  the  death  of  the  wrongdoer  is  a  defence 
available  for  his  legal  personal  representatives,  in  accordance  with 
the  maxim  actio  personalis  moritur  cum  persona ;  and  in  matters 
within  the  concurrent  jurisdiction,  the  same  principle  applies  to  the 
corresponding  equitable  remedy  (d) .  Where,  however,  as  a  result 
of  the  tort,  property,  or  the  proceeds  or  value  of  property,  belonging 
to  another  have  been  appropriated  by  the  deceased  person,  and 
added  to  his  own  estate  or  money,  so  that  his  estate  has  been 
directly  benefited,  then  a  claim  for  the  amount  thus  appropriated 
can  be  maintained  against  his  assets  (e). 

Sect.  3. — Equity  folloivs  the  Laiu, 

78.  Jurisdiction  in  equity  is  exercised  upon  the  principle  that 
"  equity  follows  the  law."  But  this  maxim  of  course  is  not 
universally  true,  or  there  would  never  have  been  occasion  for  the 
development  of  a  separate  code  of  equitable  principles  (/).  It 
means  that  equity  treats  the  common  law  as  laying  the  foundation 
of  all  jurisprudence,  and  it  does  not  depart  unnecessarily  from  legal 
principles  (^).  In  matters  coming  before  it  which  depend  solely  on 
legal  rights — as  in  legal  claims  arising  in  the  course  of  an  adminis- 
tration action — equity  applies  the  rules  of  law  as  the  appropriate 
system ;  in  such  cases  the  rules  of  law  are  in  fact  binding  in  equity. 
And,  when  equity  has  to  regulate  the  equitable  interests  which  it 
has  itself  created,  it  acts,  so  far  as  possible,  on  the  analogy  of  the 
legal  rules  applicable  to  the  corresponding  legal  interests,  and  only 
departs  from  this  analogy  in  exceptional  cases  Qi). 


(a)  Farher  v.  McKenna  (1874),  10  Oh.  App.  96,  118;   Hays  Case  (1875), 
10  Ch.  App.  593 ;  see  title  Agency,  Yol.  I.,  pp.  189,  190. 
(&)  Hogg  V.  Kirhy  (1803),  8  Yes.  215,  223. 

(c)  Neilson  v.  Betts  (1871),  L.  E.  5  H.  L.  1  ;  De  Vitre  i.  Betts  (1873),  L.  E.  6 
H.  L.  319. 

{d)  Peek  v.  Gurney  (1873),  L,  E.  6  H.  L.  377  ;  Re  Duncan,  Terry  v.  Siveeting, 
[1899]  1  Ch.  387. 

(e)  Phillips  Y.  Homfray  (1883),  24  Ch.  D.  439,  454,  C.  A. ;  see  Winchester 
{Bishop)  V.  Knight  (1717),  1  P.  Wms.  406;  see  also  title  Tort. 

(/)  *' When  the  court  finds  the  rules  of  law  right,  it  will  follow  them  ;  but 
then  it  will  likewise  go  beyond  them  {Paget  v.  Gee  (1753),  Amb.  807,  per  Lord 
Haedwicke,  at  p.  810). 

{g)  Burgess  v.  Wheate,  A.-G.  v.  Wheate  (1759),  1  Eden,  177,  per  Claeke, 
M.E.,  at  p.  195. 

{h)  "  The  law  is  clear,  and  courts  of  equity  ought  to  follow  it  in  their  judg- 
ments concerning  titles  to  equitable  estates ;  otherwise  great  uncertainty  and 
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Thus  in  regard  to  the  limitations  and  incidents  of  equitable     Sect.  3. 
estates  the  rules  of  law  are  in  general  followed,  and  departures  Eauity 
from  them  are  exceptional.    Such  exceptions  occurred  when  equity   follows  the 
declined  to  allow  dower  out  of  equitable  estates,  or  to  make  an  "L^^- 
equitable  contingent  remainder  depend  for  its  validity  on  a  sufficient 
preceding  vested  interest,  or  to  allow  an  equitable  estate  to 
escheat  (i).    Equity  also  followed  the  law  as  regards  limitation  of 
actions,  and  it  applied  the  Statutes  of  Limitation  as  a  bar  to  ■ 
equitable  estates,  either  by  way  of  analogy,  or,  as  it  was  some- 
times said,  because  they  were  binding  on  a  court  of  equity  (j). 

Where  a  covenant  is  void  at  law,  a  court  of  equity  will  not  attempt 
to  enforce  it  by  injunction.  In  such  cases  it  is  the  duty  of  equity 
to  follow  the  law  (k).  And  where  there  can  be  no  action  on  the 
covenant  at  law,  because  the  same  person  is  a  party  to  it  both  as 
covenantor  and  covenantee,  an  action  does  not  lie  on  the  covenant 
in  equity.  If  an  equitable  claim  can  be  supported,  it  must  be  in 
respect  of  a  liability  existing  independently  of  the  covenant  (Z). 

Sect.  4. — Equality  is  Equity. 

79.  The  maxim  that  "  equality  is  equity "  (m)  expresses  in  a  Equality  is 
general  way  the  object  both  of  law  (n)  and  equity,  namely,  to  effect  equity, 
a  distribution  of  property  and  losses  proportionate  to  the  several 
claims  or  to  the  several  liabilities  of  the  persons  concerned.  For 
equality  in  this  connection  does  not  mean  literal  equality,  but  pro- 
portionate equality  (o).  This  doctrine  of  equality,  however,  operated 
more  effectually  in  a  court  of  equity  than  a  court  of  law(_p),  and 
was  exemplified  in  many  departments  of  equitable  jurisprudence. 
Thus,  equity  preferred  a  tenancy  in  common  to  a  joint  tenancy, 
whether  as  between  purchasers,  mortgagees,  or  partners,  with  a 
view  to  excluding  the  right  of  survivorship  (q) ;  and  a  joint  account 

confusion  would  ensue"  {Cowper  v.  Oowper  (Earl)  (1734),  2  P.  Wms.  720,  per 
Jekyll,  M.E.,  at  p.  753  ;  see  Bath  {Earl)  v.  Sherwin  (1710),  10  Mod.  Eep.  1,  3). 
{i)  See  pp.  93,  note  (r),  95,  notes  (d),  (e),  post. 

(./)  Cholmondeley  {Marquis)  v.  Clinton  [Lord)  (1821),  4  Bli.  1,  H.  L.,  joer  Lord 
Bedesdale,  at  p.  119;  Hovenden  v.  Anneski/  (Lord)  (1806),  2  Sch.  &  Lef.  607, 
per  Lord  Eedesdale,  at  p.  630  ;  and  see  p.  174,  post. 

{k)  Nordenfelt  v.  Maxim  Nordenfelt  Gum  and  Ammunition  Co.,  [1894]  A.  C. 
635,  563. 

(Z)  Ellis  V.  Kerr,  [1910]  1  Ch.  529. 

(m)  Or  ' '  equity  delights  in  equality."  The  maxim  in  this  form  was  attributed  to 
Lord  SoMEES,  L.C.  {Petit  v.  Smith  (1695),  1  P.  Wms.  7,  9).  See  also  Be  Accrington 
Corporation  Steam  Tramways  Co.,  [1909]  2  Ch.  40,  per  SwinfenEady,  J.,  at  p.  44. 

(n)  In  the  form  "  equity  is  equality  "  the  maxim  was  current  at  law  from  the 
time  of  Bracton;  but  in  this  connection  equity  "  appears  to  have  referred  to 
the  equitable  construction  of  statutes,  so  as  to  include  cases  omitted  by  the 
legislature,  though  within  the  spirit  of  the  statute ;  **  m  paribus  rationibus,  paria 
jura  "  (Co.  Litt.  24  b  ;  2  Plowd.  467).  The  law,  however,  recognised  the  equity 
of  proportionate  distribution  of  benefit  and  loss.  **  hi  cequali  jure  the  law 
requires  equality ;  one  shall  not  bear  the  burden  in  ease  of  the  rest,  and  the  law 
is  grounded  in  great  equity"  {Bering  v.  Winchelsea  {Earl)  (1787),  1  Cox,  Eq.  Cas. 
318 ;  2  White  &  Tud.  L.  C,  7th  ed.,  p.  538. 

(o)  See  Steel  v.  Dixon  (1881),  17  Ch.  D.  825,  830;  Ker  v.  Ker  (1869),  4  L  E. 
Eq.  15,  28. 

{p)  Bering  v.  Winchelsea  {Earl),  supra. 

iq)  Lake  v.  Craddock  (1732),  3  P.  Wms.  158  ;  2  White  &  Tud.  L.  C,  7th  ed., 
952  ;  Betty  v.  Styward  (1632),  1  Ch.  Eep.  31  [57]  ',.Jefereys  v.  Small  (1683),  ) 
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Sect.  4.     clause  in  a  mortgage  is  not  treated  as  necessarily  excluding  several 
Equality  is  titles  to  the  mortgage  money  (r).    So,  in  the  distribution  of  pro- 
Equity,     perty,  the  highest  equity  is  to  make  an  equality  between  parties 
'         standing  in  the  same  relation,  though  this  cannot  be  done  contrary 
to  the  plain  meaning  of  a  deed  (s). 

Upon  the  same  principle  equity  formerly  intervened  to  set  aside 
an  illusory  appointment,  and  to  compel  an  equal  appointment  under 
a  power  (t) ;  and  the  rule  gave  rise  to  the  rateable  distribution  of 
equitable  assets  between  specialty  and  simple  contract  creditors  (u). 

In  like  manner  a  court  of  equity,  more  effectually  than  a  court 
of  law,  adjusts  losses  so  that  they  shall  fall  in  due  proportion  upon 
the  persons  liable ;  and  upon  this  equity  is  grounded  the  doctrine 
of  contribution  as  between  sureties  (a),  and  also  other  doctrines 
which  are  intended  to  apportion  losses,  such  as  average  (b),  and 
abatement  of  legacies  ;  and  perhaps,  also,  the  doctrines  of  marshal- 
ling (c)  and  refunding  (d)  have  the  same  origin. 

Sect.  5. — He  who  seeks  Equity  must  do  Equity.    He  who  comes 
into  Equity  must  come  with  Clean  Hands. 

80.  A  court  of  equity  in  granting  relief  peculiar  to  its  own 
jurisdiction  acts  upon  the  rule  that  he  who  seeks  equity  must  do 
equity  (e).  By  this  it  is  not  meant  that  the  court  can  impose 
arbitrary  conditions  upon  a  plaintiff  simply  because  he  stands  in 
that  position  on  the  record  (/).  The  rule  means  that  a  man  who 
comes  to  seek  the  aid  of  a  court  of  equity  to  enforce  a  claim  must 

Yern.  217;  Usher  Y.  Ayleward  (1685),  1  Yern.  360;  Lake  v.  Qihson  (1729)  1 
Eq.  Gas.  Abr.  291;  Rigden  v.  Vallier  (1751),  2  Yes.  Sen.  252,  258;  Morley  n. 
Bird  (1798),  3  Yes.  628,  631 ;  Steeds  v.  Steeds  (1889),  22  Q.  B.  D.  537,  541 ;  and 
a  joint  tenancy,  where  it  exists  both  at  law  and  in  equity,  is  severed  by  a 
contract  for  sale  {Brown  v.  Raindle  (1796),  3  Yes.  256)  ;  or  other  contract  for 
value,  such  as  an  ante-nuptial  marriage  settlement  [Coldwell  v.  Fellowes  (1870), 
L.  E.  9  Eq.  410;  Re  Hewett,  Eeioettw  Hallett,  [1894]  1  Ch.  362);  but  not  by 
the  marriage  by  itself  unless  the  effect  is  to  vest  the  interest  of  the  wife  in  the 
husband  {Re  Butler's  Trusts,  Hughes  v.  Anderson  (1888),  38  Ch.  D.  286,  0.  A.), 
(r)  Re  Jackson,  Smith  v.  Sibthorpe  (1887),  34  Ch.  D.  732. 

(s)  Hulme  v.  Chitty  (1846),  9  Beav.  437,  per  Lord  Langdale,  M.R.,  at  p.  443. 
(t)  Gibson  v.  Kinven  (1682),  1  Yern.  66;  Wall  v.  Thurborne  (1686),  1  Yern. 
355,  414 ;  see  Craker  v.  Parrott  (1677),  2  Cas.  in  Ch.  228,  230.    And  the  court,  if 
it  has  itself  to  exercise  a  power,  does  so  on  this  principle  [Salusbury  v.  Denton 
(1857),  3  K.  &  J.  529,  538 ;  see  title  Powers. 

(w)  Wolestoncroft  v.  Long  (1663),  1  Cas.  in  Ch.  32  ;  Hixon  v.  Wytham  (1675), 
1  Cas.  in  Ch.  248  ;  Anon.  (1681),  2  Cas.  in  Ch.  54. 

(a)  Bering  v.  Winchelsea  {Earl)  (1787),  1  Cox,  Eq.  Cas.  318  ;  1  White  &  Tud. 
L.  C,  7th  ed.,  p.  538.    Early  cases  on  the  subject  are  Feter  v.  Rich  (1630),  1 
Eep.  Ch.  19  [34]  ;  Morgan  v.  Seymour  (1638),  1  Eep.  Ch.  64  [120]  ;  Swain  v. 
Wall  (1641),  1  Eep.  Ch.  80  [149]  ;  see  also  title  Guarantee. 
(6)  See  Sheppard  v.  Wright  (1693),  Show.  Pari.  Cas.  18. 
(c)  Kennoule  {Lord)  v.  Bedford  {Earl)  (1676),  1  Cas.  in  Ch.  295. 
{d)  Francis,  Maxims  of  Equity,  pp.  9  et  seq.    As  to  the  early  doctrine  of 
refunding,  see  Noel  v.  Robinson  (1682),  1  Yern.  90.    But  the  doctrines  both  of 
marshalling  and  refunding  only  illustrate  the  maxim  in  the  sense  that  they 
secure  ultimately  the  proper  distribution  of  property. 

(e)  The  principle  of  this  court  is  not  to  give  relief  to  those  who  will  not  do 
equity"  {Davis  y.  Marlborough  {Duke)  (1819),  2  Swan.  108,  per  Lord  Eldon, 
L.C.,  at  p.  157  ;  see  Portsea  Island  Building  Society  v.  Barclay,  [1895]  2  Ch.  298, 
308,  C.  A.). 

(/)  Llanson  v.  Keating  (1844),  4  Hare,  1,6. 
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be  prepared  to  submit  in  such  proceedings  to  any  directions  which 
the  known  principles  of  a  court  of  equity  may  make  it  proper  to 
give  {g)  ;  he  must  do  justice  as  to  the  matters  in  respect  of  w^hich 
the  assistance  of  equity  is  asked  (Ji).  In  a  court  of  law  it  is  other- 
wise: when  the  plaintiff  is  found  to  be  entitled  to  judgment,  the 
law  must  take  its  course ;  no  terms  can  be  imposed  {i). 

Thus,  where  a  husband  has  to  come  into  equity  to  recover 
property  to  which  he  is  entitled  in  right  of  his  wife,  the  court  only 
assists  him  on  terms  of  his  making  a  suitable  settlement  out  of  the 
property  in  favour  of  his  wife  (A).  And  the  rule  was,  probably,  the 
foundation  of  the  doctrines  of  the  consolidation  {I)  and  tacking  of 
mortgages  {m) ;  and  after  the  Statute  of  Frauds  a  charge  arising  by 
way  of  deposit  of  deeds  without  any  memorandum  in  writing  was 
sometimes  founded  on  the  same  principle  {n).  Where  a  person 
in  possession  of  property  has,  under  a  mistaken  belief  that  he  is 
entitled  to  it,  expended  money  in  permanent  improvements,  the  true 
owner,  if  he  has  to  assert  his  title  in  equity,  is  required  to  do 
equity  by  repaying  this  money  (o)  ;  and,  generally,  one  who  in 
good  faith  incurs  expense  in  dealing  with  the  property  of  another — 
as  in  getting  coal — is  allowed  his  expenses  And  a  borrower 
who  seeks  for  equitable  relief  against  a  security  which  is  voidable 
in  equity,  or  which  is  void  by  statute,  obtains  it  only  on  the  terms 
of  paying  the  money  which  is  properly  due  {q).    Similarly,  when, a 

[g)  Colvi'n  V.  Ilarttvell  (1837),  5  CI.  &  Fin.  484,  o22;  see  Skish  v.  Foster 
(1748),  1  Ves.  Sen.  88. 

[h)  Gibson  v.  Goldsmid  (1854),  5  De  G.  M.  &  G.  757,  765,  C.  A. 

[i)  BeeksY.  Strntt  (1794),  5  Term  Eep.  690,  693. 

{7c)  Tidd  V.  Lister  (1852),  10  Hare,  140,  153  :  Sturgis  v.  Champneijs  (1839), 
5  My.  &  Cr.  97,  105  ;  Hanson  v.  Keating  (1844),  4  Hare,  1,  4;  see  title  Husband 
AND  Wife. 

{I)  Alills  V.  Jennings  (1880),  13  Ch.  D._639,  646,  C.  A. 

(m)  St.  John  V.  Holford  (1668),  1  Cas.  inCh.  97  ;  Dacres[Lord)  v.  Crompe  {circ. 
1668),  2  Cas.  in  Ch.  87  ;  Bromley  v.  Hamond  (1679),  2  Cas.  in  Ch.  23.  Hence 
originally  the  mortgagee  might  tack  a  bond  debt  against  the  mortgagor  {Anon. 
(1698),  3  Salk.  84).  Subsequently  this  was  not  allowed,  since  the  bond  debt 
was  not  a  charge  on  the  land  ;  and,  though  tacking  was  allowed  as  against  an 
heir  or  devisee  in  whose  hands  the  land  was  subject  to  payment  of  bond  debts, 
this  was  put  on  the  ground  of  avoiding  circuit}^  of  action  (see  Shuttleworth  v. 
LmjcocJc  (1684),  1  Vern.  245;  Troughton  v.  Trougliton  (1748),  1  Yes.  Sen.  86; 
Elvij  r.  Norwood  {lSo2),  5  De  G.  &  Sm.  240;  see  Coleman  y.  Winch  (1721), 
1  P.  Wms.  775) ;  see  also  title  Mortgage. 

{n)  Keys  v.  Williams  (1838),  3  Y.  &  C.  (ex.)  55,  60.  But  more  usually  it 
is  based  on  part  performance  {Whitmore  v.  Farley  (1881),  29  W.  E.  825;  and 
see  p.  92,  post). 

(o)  Neesom  v.  Clarhson  (1845),  4  Hare,  97,  101 ;  see  Bavey  v.  Burrant  (1857), 
1  De  G.  &  J.  535  ;  Plimmer  v.  Wellington  Corporation  (1884),  9  App.  Cas.  699, 
P.  C.  But  this  application  of  the  rule  depends  on  the  possessor's  ignorance  of 
his  want  of  title  {Ramsden  v.  By  son  (1866),  L.  E.  1  H.  L.  129,  141  ;  compare 
Clavering's  Case  (undated),  cited  in  Jackson  v.  Cator  (1800),  5  Yes.  687,  690) ; 
and  see  p.  168,  post. 

{p)  Peruvian  Guano  Co.  v.  Breyfus  Brothers  &  Co.,  [1892]  A.  C.  166,  170 
n.  (1).     See  also  Trotter  v.  Maclean  (1881).  13  Ch.  D.  574  ;  Joicey  v.  Bichinson 
(1881),  26  Sol.  Jo.  109;  Livingstone  v.  Rawyards  Coal  Co.  (1880),  5  App.  Cas. 
25;  Brown  v.  Bihbs  (1877),   25  W.  E.  776;  Ashton  v.  Stock  (1877),  ibid. 
862  ;  Jegony.  Vivian  (1871),  6  Ch.  App.  742. 

{q)  Waller  v.  Bait  (1676),  1  Cas.  in  Ch.  276  ;  Bill  v.  Price  (1687),  1  Yern.  467  ; 
Mason  v.  Gardiner  (1793),  4  Bro.  C.  C.  436.  Where  a  security  is  void  imder 
8.  2  of  the  Money-lenders  Act,  1900  (63  &  64  Yict.  c.  51),  the  borrower,  if 
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purchase  is  set  aside,  this  is  on  terms  of  repaying  the  purchase- 
money  with  interest  (r);  and  one  who  seeks  an  account  must  be 
prepared  himself  to  account  (s). 

81,  A  court  of  equity  refuses  relief  to  a  plaintiff  whose  conduct 
in  regard  to  the  subject-matter  of  the  litigation  has  been  improper. 
This  was  formerly  expressed  by  the  maxim  "  He  who  has  com- 
mitted iniquity  shall  not  have  equity,"  and  relief  was  refused 
where  a  transaction  was  based  on  the  plaintiff's  fraud  or  misrepre- 
sentation (t),  or  where  the  plaintiff  sought  to  enforce  a  security 
improperly  obtained  (a),  or  where  he  claimed  a  remedy  for  a  breach 
of  trust  which  he  had  himself  procured,  and  whereby  he  had 
obtained  money  (b).  Later  it  was  said  that  the  plaintiff  in  equity 
must  come  with  perfect  propriety  of  conduct  (c),  or  with  clean 
hands  (6?).  But  this  does  not  mean  a  general  depravity;  the 
conduct  complained  of  must  have  an  immediate  and  necessary 
relation  to  the  equity  sued  for ;  it  must  be  depravity  in  a  legal  as 
well  as  in  a  moral  sense  (e) :  thus,  fraud  on  the  part  of  a  person 
under  disability  deprives  him  of  his  right  to  equitable  relief, 
notwithstanding  his  disability  (/).  Where  the  transaction  is  itself 
unlawful  it  is  not  necessary  to  have  recourse  to  this  principle.  In 
equity,  just  as  at  law,  no  suit  lies  in  general  in  respect  of  an  illegal 

he  asks  only  for  a  declaration  that  it  is  void,  asserts  a  legal  right,  and  is  not 
put  upon  terms  {Chapman  v.  Michaelson,  [1909]  1  Ch.  238,  0.  A.) ;  but  if  he  goes 
further  and  asks  for  equitable  relief — as  if  he  asks  for  the  security  to  be  given 
up — he  must  be  prepared  to  repay  the  loan  {Lodge  v.  National  Union  Investment 
Co.,  Ltd.,  [1907]  1  Ch.  300) ;  and  see  title  Money  and  Money-lending. 

(r)  Peacock  Y.  Evans  (1809),  16  Ves.  512;  see  Priestly  v.  Wilkinson  (1790), 
1  Yes.  214. 

(s)  Hanson  v.  Keating  (1844),  4  Hare,  1,  5. 

{t)  Jones  V.  Lenthal  (1669),  1  Gas.  in  Oh.  154;  see  Small  v.  Brackley  (1707),  2 
Yern.  602 ;  Francis,  Maxims  of  Equity,  p.  5. 

(a)  Rich  v.  Sydenham  (1671),  1  Gas.  in  Gh.  202.  So  relief  was  not  given 
against  a  wilful  forfeiture  {Thomas  v.  Porter  (1668),  1  Gas.  in  Gh.  95) ;  and  as 
to  suppression  of  title  deeds,  see  Gartside  v.  Ratcliff  (1676),  1  Gas.  in  Gh.  292. 

{I)  NailY.  Punter  (1832),  5  Sim.  545. 

(c)  Harnett  v.  Yielding  (1805),  2  Sch.  &  Lef.  549,  554. 

{d)  CadmanY.  Horner  (1810),  18  Yes.  10;  Clermont  {Viscount)  v.  Tashurgh 
(1819),  1  Jac.  &  W.  112,  p.  121  (both  cases  where  specific  performance  was 
refused  on  the  ground  of  misrepresentation)  ;  Roberts  v.  Cooper,  [1891]  2  Gh. 
335,  G.  A.  (wife  debarred  by  her  conduct  from  equity  to  settlement).  The 
phrase  "with  clean  hands"  has  acquired  currency  in  text-books,  but  is  not 
often  used  judicially,  or  expressly  made  the  ground  of  judicial  decision,  and  it  is 
sometimes  used  as  the  equivalent  of  the  prmciple  stated  in  the  previous  para- 
graph ;  see  Fitzroy  v.  Gwillim  (1786),  1  Term  Eep.  153,  where  it  was  said  by  Lord 
Mansfield,  G.  J.,  that  in  an  equitable  action  the  plaintiff  must  come  with  clean 
hands  according  to  the  principle  that  those  who  seek  equity  must  do  equity." 

(e)  Bering  v.  Winchelsea  {Earl)  (1787),  1  Gox,  Eq.  Gas.  318,  per  Eyee,  G.B., 
at  p.  319  ;  compare  Jones  v.  Lenthal,  supra,  where  it  is  said  by  the  reporter  that 
the  iniquity  must  be  done  to  the  defendant  himself. 

(/)  Overton  v.  Banister  (1844),  3  Hare,  503;  Nelson  v.  Blocker  (1859),  4 
De  G.  &  J.  458,  465,  G.  A.  (as  to  infants) ;  Savage  v.  Foster  (1722),  9  Mod.  Eep.  35 ; 
Vaughan  v.  Vanderstegen  (1854),  2  Drew.  363,  379;  Re  Lush's  Trusts  (1869),  4  Ch. 
App.  591  (as  to  married  women).  A  married  woman  restrained  from  anticipation 
cannot  bind  her  separate  estate  by  admission,  any  more  than  by  assignment, 
and  is  therefore  not  debarred  from  claiming  it  by  reason  of  her  having  by  deed 
mistakenly  admitted  her  interest  to  have  ceased  {Bateman  {Lady)  v.  Faher, 
[1897]  2  Ch.  223;  see  Cahill  v.  Cahill  (1883),  8  App.  Cas.  420;  and  compare 
Macnaghten  y.  Pater  son,  [1907]  A.  G.  483,  P.  C). 
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transaction,  but  this  is  on  the  ground  of  its  illegality,  not  by  Sect.  5. 
reason  of  the  demerits  of  the  plaintiff  (^).  He  who 

seeks 

Sect.  6. — Equity  looks  on  that  as  done  which  ought  to  he  done.      Equity  must 

82.  Equity  looks  upon  that  as  done  which  ought  to  be  done,  ^jili^*^" 
or  which  is  agreed  to  be  done.    But  the  maxim  does  not  extend  to  ^^^^^^  ^^^^^ 
things  which  might  have  been  done;  nor  will  equity  apply  it  in  donewbTch 
favour  of  everybody,  but  only  of  those  who  had  a  right  to  pray  ought  to  be 
that  the  thing  should  be  done  (h)  :  thus,  where  the  obligation  done, 
arises  from  contract,  that  which  ought  to  be  done  is  only  treated 
as  done  in  favour  of  some  person  entitled  to  enforce  the  contract  • 
as  against  the  person  liable  to  perform  it  (i).    The  true  meaning  of 
the  maxim  is  that  equity  will  treat  the  subject-matter,  as  to 
collateral  consequences  and  incidents,  in  the  same  manner  as  if 
the  final  acts  contemplated  by  the  parties  had  been  done  exactly 
as  they  ought  to  have  been  (k). 

(g)  Thus  a  suit  in  equity  is  not  maintainable  in  respect  of  a  gambling  trans- 
action made  unlawful  by  statute  (see  Quarrier  v.  Colston  (1842;,  1  Ph.  147);  or 
where  the  intended  use  of  projierty  is  immoral  {Smith  v.  White  (1866),  L.  E.  1  Eq. 
626)  ;  or  wbere  the  claim  is  against  an  illegal  company  {Be  South  Wales  Atlantic 
Steamship  Co.  (1876),  2  Ch.  D.  763,  0.  A.) ;  or  is  to  protect  the  copyright  in  a 
libellous  or  immoral  publication  ( TFa^co^  v.  Walker  (1802),  7  Yes.  1)  ;  or  to  enforce 
a  contract  which  is  against  public  policy  {Thomson  v.  Thomson  (1802),  7  Yes. 
470,  473),  where,  for  instance,  it  is  an  agreement  involving  the  abandonment 
of  a  criminal  prosecution  {Whitinore  v.  Farley  (1881),  29  W-  E.  825,  C.  A.  ; 
IVindhill  Local  Board  of  Health  v.  Vint  (1890),  45  Ch.  D.  351,  0.  A.).  The 
objection  that  a  bond  given  in  consideration  of  future  cohabitation  is  void 
prevails  eq^ually  at  law  and  in  equity,  and  if  the  illegal  consideration  appears 
on  the  face  of  the  instrument,  relief  is  not  given  against  it  {Gray  v.  MatJdas 
(1800),  5  Yes.  286)  ;  if  the  illegal  consideration  bad  to  be  proved  by  evidence 
outside  the  instmment,  discovery  was  formerly  granted  in  aid  of  this  defence  at 
law  {Bemjon  v.  Nettlefold  (1850),  3  Mac.  &  G.  94  ;  compare  Franco  v.  Bolton 
(1797),  3  Yes.  368).  In  general,  in  such,  cases,  the  defendant  is  protected  by 
the  maxims  ex  turpi  causa  actio  non  oritur,  and  in  pctri  delicto  melior  est  conditio 
possidentis,  which  apply  both  in  equity  and  at  law  ;  and  the  principle  that  equity 
requires  clean  hands  does  not  prevent  the  defendant  from  pleading  the  illegality, 
if  he  does  not  also  require  to  set  up  any  equity  on  his  own  account  {Moulis  v.  Owen, 
[1907]  1  K.  B.  746,  C.  A.).  But  in  some  circumstances,  when  the  consideration 
is  unlawful,  and  does  not  appear  on  the  face  of  the  instrument,  relief  may 
be  given  in  equity  although  the  plaintiff  is  pariiceps  criminis  {Ayerst  v.  Jenkins 
(1873),  L.  E.  16  Eq.  275,  per  Lord  Selborne,  L.C,  p.  282;  see  i?e  Vallance, 
Vallance  v.  Blagden  (1884),  26  Ch.  D.  353  ;  Phillips  v.  Frohyn,  [1899]  1  Ch.  811  ; 
and  compare  Baity  v.  Chester  (1842),  5  Beav.  103) ;  and  as  to  delivery  up  of  deeds 
founded  on  illegal  considerations,  see  Hayward  v.  Dimsdale  (1810),  17  Yes.  Ill  ; 
Simpsons.  Hoivden  {Lord)  (1837),  3  My.  &  Cr.  97  ;  Bound  v.  Grimiuade  (1888),  39 
Ch.  D.  605  ;  and  see  p.  53,  ante.  A  covenant  in  a  separation  deed  that  the  parties 
shall  live  separate  is  enforceable  in  equity  by  an  injunction  against  proceedings 
in  the  Divorce  Court  for  the  restitution  of  conjugal  rights  {Hunt  v.  Hunt  (1862),  4 
De  G.  E.  &  J.  22 1).  As  to  the  limits  of  the  maxim  ex  turpi  causa  actio  non  oritur, 
see  Cordon  v.  Metropolitan  Police  {Chief  Commissioner)  (1910),  26  T.  L.  E.  645,  C.  A. 

{h)  Burgess  v.  Wheate,  A.-O.  v.  Wheate  {llbd),  1  Eden,  177,  per  Clarke, 
M.R.,  at  p.  186.  The  maxim  that  equity  imputes  an  intention  to  fulfil  an 
obligation  is  of  very  limited  appUcation,  and  does  not  require  explanation  here  ; 
see  p.  139,  post. 

{i)  ReAnstis,  Chetwynd  v.  Morgan,  Morgan  y.  Chetwynd  (1886),  31  Ch.  D.  596, 
C.  A.,  j>er  LiNDLEY,  L.J.,  at  p.  605  ;  Be  Plumptre's  Marriage  Settlement,  Under- 
hill  V.  Plumptre,  [1910]  1  Ch.  609,  619. 

(/c)  Ponblanque,  Treatise  of  Equity,  Yol.  I.,  p.  419  ;  Story,  s.  649.  The  ruio 
was  said  by  Lord  Hardwicke,  L.O.,  to  hold  in  every  case,  except  in  dower 

H.L. — XIII.  D  o 


74  .YTiupa 


Equity. 


Sect.  6. 

Equity  looks 
on  that  as 
done  which 
ought  to  be 
done. 


Examples. 


The  leading  examples  of  the  application  of  the  maxim  are  in 
cases  (1)  where  land  has  been  directed  by  settlement  or  will  to  be 
turned  into  money,  and  vice  versa;  and  (2)  where  a  contract 
remains  executory  on  one  side,  but  has  been  executed  on  the  other. 
The  rule  in  all  cases  of  the  first  kind  is  that  what  ought  to  have 
been  done  shall  be  taken  as  done — a  rule  so  powerful  as  to  alter 
the  very  nature  of  things,  to  make  money  land,  and,  on  the  con- 
trary, to  turn  land  into  money  (I), 

So  in  cases  of  contract,  where  the  consideration  has  been 
paid  or  performed  by  one  party,  that  party  is  treated  as  being 
entitled  in  equity  to  the  same  rights  as  if  the  contract  had  been 
performed  by  the  other  party,  even  though  the  contract  has 
become  in  fact  incapable  of  performance  (m).  And  money  which 
would  have  become  due  if  the  defendant  had  performed  his 
contract  will  be  treated  as  a  debt  in  equity,  although  not  a  debt 
at  law  (n).  Upon  the  same  principle  is  based  the  efficacy  of  an 
assignment  of  after-acquired  property.  Neither  in  equity  nor  at 
law  can  there  be  an  assignment  of  what  has  no  existence.  The 
assignment  operates  as  a  contract,  and  if  it  is  for  value,  then  when 
the  property  comes  into  existence  equity,  treating  that  as  done 
which  ought  to  be  done,  fastens  upon  the  property,  and  the 
contract  to  assign  becomes  in  equity  a  complete  assignment  (o). 
And  a  security  given  by  a  company  for  money  advanced,  though 
in  law  defective,  is  good  in  equity  (39)  if  it  is  intra  vires ;  and  it 
may  be  intra  vires  to  the  extent  to  which  the  company  has  actually 
received  money,  and  ultra  vires  as  regards  money  advanced  upon  it 
to  some  other  company  {q). 


{Crahtree  v.  Bramble  (1747),  3  Atk.  680,  687).  Dower  was  not  allowed  out  of 
equitable  estates ;  see  p.  95,  post. 

(l)  Lechmere  v.  Carlisle  {Earl)  (1733),  3  P.  Wms.  211,  per  Jekyll,  M.E.,  at 
p.  215  ;  A.-G.  V.  Hubluck  (1884),  13  Q.  B.  D.  275,  C.  A.,  per  Bowen,  L.  J.,  at  p.  289. 

(m)  Thus,  where  one  in  consideration  of  marriage  agreed  to  take  up  his 
freedom  of  the  city  of  London  within  a  year,  but  died  after  the  year  without 
having  done  so,  his  personal  estate  was  divisible  as  if  he  had  been  a  freeman 
{Frederick  v.  Frederick  (1721),  1  P.  Wms.  710).  And  the  principle  has  been 
applied  so  as  to  give  a  wife  a  jointure  under  a  power  to  jointure,  though  the 
power  was  not  expressly  exercised,  an  agreement  to  exercise  the  power  having 
been  made  by  the  husband  on  the  marriage  {Coventry  {Countess)  v.  Coventry 
{Earl)  (1724),  2  P.  Wms.  222).  "In  all  cases  where  an  agreement  is  entered 
into  in  contemplation  of  a  valuable  consideration,  when  that  is  performed,  it 
is  but  justice  and  convenience  that  the  purchaser  should  have  an  immediate  right 
and  ownership  in  what  he  hath  so  purchased  "  (S.  0.,  per  Gilbert,  B.,  Francis, 
Maxims  of  Equity,  Appendix,  p.  4).  The  conversion  which  is  effected  by  a 
contract  of  sale  rests  upon  different  grounds  ;  it  is  contingent  upon  the  parties 
being  ultimately  entitled  to  specific  performance  ;  if  this  is  the  case,  then,  for 
certain  purposes  there  is  a  retrospective  conversion  from  the  date  of  the 
contract ;  see  pp.  98,  110,  post. 

{n)  See  London,  Chatham  and  Dover  Rail.  Co.  v.  South  Eastern  Bail.  Co.,  [1892] 
1  Ch.  120,  143,  0.  A. 

(0)  Collyer  v.  Isaacs  (1881),  19  Ch.  D.  342,  0.  A.,  per  Jessel,  M.R.,  at  p.  351  ; 
see  Langton  v.  Horton  (1842),  1  Hare,  549  ;  Holroyd  v.  Marshall  (1862),  10 
H.  L.  Cas.  191 ;  see  p.  104,  post. 

{p)  Re  Strand  Music  Hall  Co.  (1865),  3  De  G.  J.  &  Sm.  147,  158,  C.  A. ;  Be 
Queensland  Land  and  Coal  Co.,  Davis  v.  Martin,  [1894]  3  Ch.  181;  PeggeY. 
Neath  and  District  Tramways  Co.,  Ltd.,  [1898]  1  Ch.  183. 

{q)  Be  Johnston  Foreign  Patents  Co.,  Ltd.,  Be  Johnston  Die  Press,  Ltd.,  Be 
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83.  Equity  does  not  allow  a  statute  to  be  made  an  instrument   statute  to 
of  fraud  (r).    Under  the  Statute  of  Frauds  trusts  of  land  can  be  \)q  made  an 
created  only  in  writing  (s),  and  under  the  Wills  Act,  1837  (0»  all  Instrument 
testamentary  dispositions  must  be  in  writing.    Thus  a  person    of  Fraud, 
who   takes  real   estate  by  instrument  inter  vivos,  or  real  or 
personal  estate  upon  an  intestacy  or  under  a  will,  and  in  either 
case  in  pursuance  of  a  parol  arrangement,  of  which  he  was  cogni- 
sant, that  the  property  should  be  held  by  him  upon  trust,  is  not 
allowed  to  use  the  statute  as  a  means  of  avoiding  the  performance 
of  the  trust.    A  court  of  equity  does  not  set  aside  the  statute,  but 
it  fastens  on  the  individual  who  gets  a  title  under  it,  and  imposes 
on  him  a  personal  obligation  because  he  applies  the  statute  as  an 
instrument  for  accomplishing  a  fraud  (a). 

Thus,  where  a  voluntary  conveyance  has  been  made  upon  a 
verbal  arrangement  that  the  grantee  shall  in  certain  events  recon- 
vey,  a  reconveyance  can  be  required  notwithstanding  the  Statute  of 
Frauds  (^^);  and  where  the  arrangement  is  that  the  grantee  shall 
hold  in  trust  for  the  grantor  (c),  or  for  another  person  (cZ),  the  trust 
will  be  enforced.  Upon  the  same  ground  a  conveyance  absolute  in 
lorm  has  been  held  to  be  a  mortgage  (e),  and  an  agent  for  purchase 
appointed  by  parol  has  not  been  allowed  to  retain  the  benefit  of 
the  purchase  against  his  principal  (/).  In  case  of  devolution  on 
death  the  circumstances  may  be  that  the  heir  has  procured  an 
intestacy  by  representing  that  he  would  carry  out  his  ancestor's 
wishes  (g),  or  that  a  devisee  or  legatee  has  assented  to  the  gift  to 
himself  being  upon  the  terms  of  a  parol  trust  (Jl)  ;  in  either  case 
the  legal  owner  of  the  property  is  precluded  from  setting  up  the 
statute,  and  he  must  carry  out  the  wishes  of  the  deceased,  so 
far  as  they  are  legal.  Assent  on  his  part  during  the  testator's 
lifetime  is  equivalent  for  this  purpose  to  an  actual  promise  to  carry 

Johnstonia  Engraving  Co.,  Ltd.,  J.  P.  Trust  Co.,  Ltd.  v.  Above  Cos.,  [1904]  2 
Ch.  234,  0.  A. ;  see  title  Companies,  YoL  V.,  pp.  340,  739. 

(r)  Re  Marlborough  {Dahe),  Davis  v.  Whitehead,  [1894]  2  Ch.  133,  141. 

(s)  29  Car.  2,  c.  3,  s.  7. 

(t)  7  Will.  4  &  1  Yict.  c.  26,  s.  9. 

(a)  McGormick  v.  Grogan  (1869),  L.  E.  4  H.  L.  82,  per  Lord  Westbuey,  at  p.  97. 

(b)  Hutchins  v.  Lee  (1737),  1  Atk.  447  ;  Davies  v.  Ottij  (1865),  35  Beav.  208  ; 
Eaigh  v.  Kaye  (1872),  7  Ch.  App.  469,  'per  James,  L.J.,  at  p.  474  :  "  The  Statute 
of  Frauds  was  never  intended  to  prevent  the  court  of  equity  from  giving  relief 
in  a  case  of  plain,  clear,  and  deliberate  fraud"  ;  Re  Marlborough  {DuJce),  Davis 
V.  Whitehead,  supra. 

(c)  Booth  V.  Turle  (1873),  L.  E.  16  Eq.  182. 

(d)  Rochefoucauld  v.  Boustead,  [1897]  1  Ck  196,  206,  C.  A. 
^e)  Lincoln  v.  Wright  (1859),  4  De  G.  &  J.  16,  C.  A. 

(/)  Heard  v.  Pilley  (1869),  4  Ch.  App.  548;  but  see  James  v.  Smith,  [1891] 
1  Ch.  384.  V       ^  ,  L  J 

{g)  McCormicJc  v.  Grogan,  supra,  at  p.  88  ;  see  Cafon  v.  Caton  (1866),  1  Ch.  App. 
137,  149  ;  French  Y.  French,  [1902]  1  I.  E.  172,  H.  L.;  Sullivany.  Sullivan,  [1903] 
II.  E.  193. 

(7i)  Thynn  v.  Thynn  (1684),  1  Yern.  296;  Sticldand  v.  Aldridge  (1804),  9  Yes. 
516  ;  Wallgrave  v.  Tebbs  (1855),  2  K.  &  J.  313,  321  ;  Jones  v.  Badley  (1868), 
3  Ch.  App.  362  ;  Re  Maddock,  Llewellyn  v.  Washington,  [1902]  2  Ch.  220,  C.  A. ; 
see  Re  Pitt  Rivers,  Scott  v.  Pitt  Rivers,  [1902J  1  Ch.  403,  C.  A. 


76 


Equity. 


notice. 


Sect.  7.     out  the  testator's  wishes  (i).    Possibly  the  doctrine  of  part  per- 
Eauity  does  formance  excluding  the  Statute  of  Frauds  is  based  upon  *the  same 
not  allow  a  principle  (k). 
Statute  to   ^       ^   ^  ^ 

be  made  an    Sect.  8. — Equity  favours  a  Purchaser  for  Value  without  Notice, 
Instrument     ■  ^    ^  j  j 

of  Fraud.  84.  The  plea  of  "purchase  for  value  without  notice "  is  looked 
PieaoFpur-  ^P^"^  '^^^  favour  in  equity.  Under  the  former  practice  it  was 
chase  for  frequently  effectual  in  defeating  claims  against  a  purchaser  who 
could  set  it  up ;  and  though,  since  the  Judicature  Acts,  its  use  has 
been  greatly  restricted,  it  is  still  available  for  a  purchaser  who  has 
got  in  the  legal  estate,  and  will  usually  give  him  priority  over 
equitable  claims  which  rank  before  him  in  point  of  time ;  and  it  is 
also  available,  without  the  legal  estate,  against  equities  as  distin- 
guished from  equitable  interests. 

Formerly  a  court  of  equity  refused  to  give  any  assistance  against 
a  purchaser  for  value  without  notice  (Q.  Thus  it  would  not, 
against  him,  remove  an  outstanding  term  which  hindered  the 
plaintiff's  action  at  law(??i),  or  order  discovery  (ti),  or  deprive  him 
of  the  possession  of  title  deeds  (o).  The  court  did  not  inquire  into 
the  adequacy  of  the  consideration  {ji) ;  though  it  was  necessary  that  it 
should  have  been  actually  paid  before  notice,  and  not  merely 
secured  (^) ;  and  the  plea  was  available  for  any  person  entitled  to 
rank  as  a  purchaser — such  as  a  mortgagee  (r),  or  a  person  entitled 
under  a  marriage  settlement  (s) — as  well  as  for  a  purchaser  on  sale. 
The  plea  in  substance  admitted  that  the  defendant  had,  as  against 


{i)  Russell  V.  Jackson  (1852),  10  Hare,  204 ;  Moss  v.  Coo]per  (1861),  1  Jolin.  & 
E.  352. 

{h)  Frame  v.  Dawson  (1807),  14  Yes.  386;  Caton  v.  Catwi  (1866),  1  Ch.  App. 
137,  at  p.  148  ;  but  compare  Maddison  v.  Alderson  (1883),  8  App.  Gas.  467,  per 
Lord  Selboenb,  L.C.,  at  p.  476. 

(Z)  Jerrard  v.  Saunders  (1794),  2  Ves.  454,  per  Lord  Loughborough,  L.O.,  at 
p.  458.  The  plea  was  originally  regarded  as  a  shield  to  the  possession  {Strode 
V.  Blachlurne  (1796),  3  Yes.  222,  per  Lord  Loughboeough,  L.O.,  atp.  225) ;  and 
hence  it  only  protected  a  purchaser  who  had  got  into  possession.  But  this 
theory  was  discarded  ;  and,  indeed,  the  plea  was  usually  required  in  the  interest 
of  an  incumbrancer  who  had  not  obtained  possession  {Wallwyn  v.  Lee  (1803),  9 
Yes.  24,  32  ;  Joyce  v.  Be  Moleyns  (1845),  2  Jo.  &  Lat.  374). 

(?n)  Wallwyn  v.  Lee,  supra,  at  p.  31. 

{n)  Basset  v.  Nosworthy  (1673),  Gas.  temp.  Finch,  102 ;  2  White  &  Tud.  L.  C., 
7th  ed.,  p.  150. 

(o)  Head  v.  Egerton  (1734),  3  P.  Wms.  280 ;  Wallwyn  v.  Lee,  supra;  Joyce  v. 
Be  Moleyns,  supra. 

( p)  Bassett  v.  Nosworthy,  supra. 

Iq)  Hardingham  v.  Nicholls  (1745),  3  Atk.  304  ;  Tourville  v.  Naish  (1734),  3 
P.  Wms.  307  ;  see  Molony  v.  Kernan  (1842),  2  Dr.  &  War.  31,  38.  It  was 
Baid  that  the  denial  of  notice  must  be  a  denial  of  notice  at  the  execution  of  the 
deed  and  at  the  payment  of  the  money  {Story  v.  Windsor  {Lord)  (1743),  2  Atk. 
630  ;  Jones  v.  Thomas  (1733),  3  P.  Wms.  243).  But  the- material  date  is  clearly 
that  of  the  payment  of  the  money,  and  in  practice  this  is  contemporaneous 
with  or  subsequent  to  the  execution  of  the  conveyance  ;  see  Ashb.,  p.  74, 
note  (b). 

(r)  Willoughhy  Y.  Willoughly  (1756),  2  Yes.  Sen.  684;  Brace  v.  Marlborough 
(Buchess)  (1728),  2  P.  Wms.  491. 

(s)  Harding  v.  Hardrett  (1673),  Gas.  temp.  Finch,  9 ;  see  Lord  Keeper  v.  Wyld 
(1682),  1  Yern.  139.  As  to  lessees,  see  Re  King^s  Leasehold  Estates,  Ex  parte 
East  of  London  Rail.  Co.  (1873),  L.  E.16  Eq.  621,  625. 
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the  plaintiff,  no  title,  and  its  effect  was  simply  to  deny  that  the     Sect.  8. 
plaintiff  was  entitled  to  the  special  remedies  provided  in  equity.  Equity 
If  he  had  a  legal  title  he  was  at  liberty  to  assert  this  in  the    favours  a 
proper  forum(0.  ^.^vZ! 

85.  Originally  the  plea  was  available  against  both  equitable  without 
and  legal  claims         But  it  came  to  be  restricted  to  cases  where  Notice, 
the  defendant  himself  had  the  legal  estate  {b),  or  where  the  legal  changeTin 
owner  was  suing,  under  the  auxiliary  jurisdiction  in  equity,  to  the  avail- 
obtain  assistance,  such  as   discovery,  in  his   action  at  law.  ability  of  the 
Hence  in  later  times  the  plea  was  not  admitted  against  an  equitable 
claimant  (c),  nor  against  a  legal  owner  who  sued  on  his  legal  title 
under  the  concurrent  jurisdiction  in  equity  (d),  or  who  sued  in  equity 
for  an  equitable  remedy — such  as  foreclosure — incident  to  his  legal 
title  (e).    In  other  words,  apart  from  the  case  where  the  plea  was 
set  up  by  a  defendant  who  had  the  legal  estate,  it  was  only  an 
absolute  bar  in  equity  when  it  was  set  up  against  a  plaintiff  who 
came  into  equity  for  assistance  in  an  action  at  law  without  claiming 
substantial  relief.    If  the  plaintiff  came  into  equity  for  substantial 
relief,  and  if  his  claim  was  based  on  a  legal  title,  the  court  did  not 
allow  the  plea  to  be  a  bar  to  the  declaration  of  his  right ;  but  it  so 

(t)  WaUivi/n  V.  Lee  (1803),  9  Ves.  24,  at  p.  ?4. 

(a)  There  was  a  tendency  at  first  to  restrict  the  plea  to  cases  where  it  was 
used  as  a  defence  to  equitable  claims  ;  see  Burlace  v.  Cooke  (1677),  Freem.  (ch.) 
24;  Rogers  v.  Scale  (1681),  Freem.  (cn.)  84.  But  its  validity  against  legal  claims 
came  to  be  firmly  established  [Jerrard  v.  Saunders  (1794),  2  Ves.  454  ;  Wallwyn 
V.  Lee,  supra;  Joyce  v.  De  Moleyns  (1845),  2  Jo.  &  Lat-  374  ;  A.-G.  v.  Wilkrna 
(1853),  17.Beay.285). 

(b)  The  position  of  the  defendant  was,  of  course,  stronger  if  he  himself  had  the 
legal  estate  or  the  best  right  to  call  for  it  ( TT'tV/ces  v.  Bodhujton  (1707),  2  Yern. 
599) ;  and  he  could  then  maintain  his  priority  for  all  purposes;  see  p.  81,  ;post. 
But  even  without  the  legal  estate  he  could  use  the  plea  for  the  purposes  stated 
in  the  text  ;  see  Colyer  v.  Finch  (1856),  5  H.  L.  Cas.  905,  920. 

(c)  Phillips  V.  Phillips  (1861),  4  De  G.  F.  &  J.  208. 

{d)  This  was  ultimately  held  to  be  the  effect  of  Williams  v.  Lamhe  (1791),  3 
Bro.  C.  0.  264,  where  the  plaintiff  sued  in  equity  for  dower  ;  and  of  Collins  v. 
Archer  (1830),  1  Euss.  &  M.  284,  where  the  plaintiff  sued  in  equity  for  an 
account  of  tithes.  Apparently  these  cases  were  decided  on  the  ground  that  the 
plea  was  no  defence  to  a  legal  claim  ;  but  in  fact  they  were  instances  of  claims 
made  under  the  concurrent  jurisdiction,  and  they  were  explained  subsequently 
on  this  ground  {Phillips  v.  Phillips,  supra).  So  soon,  indeed,  as  substantial 
relief  is  asked  for  in  equity,  the  plea  is  bound  to  be  rejected,  for  it  means  that 
a  hand  fide  purchaser  for  value  can  get  a  title  from  a  vendor  without  title,  an 
extension  to  equity  of  the  principle  of  sale  in  market  overt  for  which  there  is  no 
warrant;  see  A.shb.,  p.  68.  It  follows  that  the  plea  can  be  no  more  a 
defence  to  an  equitable  claim  than  to  a  legal  claim  under  the  conciirrent  juris- 
diction. In  each  case  substantial  relief  is  asked  for,  and  the  plea  is  therefore 
overruled.  This  appears  to  have  been  first  perceived  by  Lord  Westbury,  L.O., 
in  Phillips  v.  Phillips,  supra,  but  his  decision  involved  a  breach  with  cuiTent 
notions,  and  it  did  not  pass  without  protest ;  see  Sugden,  Vendors  and  Purchasers, 
14th  ed.,  p.  796.  The  course  of  the  practice  as  to  the  plea  was  as  follows :  It 
was  at  first  good  against  equitable  claims  ;  then  against  both  legal  and  equitable 
<5laims;  then  against  legal  claims  under  the  auxiliary  jurisdiction  only,  and 
equitable  claims  ;  and  ultimately  only  against  legal  claims  under  the  auxiliary 
jurisdiction ;  but  for  some  purposes  it  continued  to  be  effective  against  legal 
claims  under  the  concurrent  jurisdiction  ;  and  it  also  remained  effective  against 
equities  as  distinguished  from  claims  to  equitable  interests  ;  see  p.  78,  post. 

(e)  Finch  v.  Shaw,  Colyer  v.  Finch  (1854),  19  Beav.  500,  per  KoMiLLY, 
M.li.,  at  p.  509 ;  afiBrmed  sub  nom.  Colyer  v.  Finchj  supra. 
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far  gave  effect  to  the  plea  as  to  refuse  to  interfere  with  the  defen- 
dant by  depriving  him  of  any  advantage  he  had  obtained,  such  as 
the  possession  of  title  deeds,  and  it  would  not  order  them  to  be 
given  up  (/).  If,  however,  the  plaintiff's  claim  was  not  based  on 
a  legal  title,  but  was  merely  equitable,  this  distinction  was  not 
observed,  and  the  court  both  declared  who  was  entitled  {g)  and  gave 
possession  of  the  title  deeds  as  well  {h). 

Abolition  of  gg.  The  effect  of  the  Judicature  Acts  has  been  to  give  to  all 
pieT under ^  divisions  of  the  High  Court  jurisdiction  both  at  law  and  in  equity, 
the  auxiliary  and  consequently  relief  is  now  granted  in  each  division  in  respect 
iurisdiction.  of  legal  titles  upon  the  same  principles  as  formerly  governed  the 
granting  of  relief  to  a  legal  title  under  the  concurrent  jurisdiction 
in  equity.  Hence  the  plea  of  purchase  for  value  without  notice  is 
no  bar  to  discovery  in  aid  of  a  legal  title  ©,  and,  as  before  the  Acts, 
it  is  no  bar  to  discovery  in  aid  of  an  equitable  title.  The  court  in 
which  the  action  is  brought  gives  the  full  appropriate  relief  to  the 
legal  or  equitable  title,  and  as  incident  to  this  relief  it  grants 
discovery  (A:).  Moreover,  since  complete  relief  is  to  be  given  in  the 
same  court,  it  has  become  impracticable  for  the  court  to  declare 
the  title  of  the  plaintiff,  and  at  the  same  time  leave  him  to  recover 
the  title  deeds  elsewhere.  The  court  in  declaring  the  title  of  the 
plaintiff  to  the  land  must  declare  also  his  right  to  the  title  deeds, 
and  must  order  them  to  be  delivered  to  him  accordingly  {I) . 

87.  But  the  plea  of  purchase  for  value  without  notice  still 
avails  against  a  plaintiff  who  is  not  seeking  to  establish  a  claim  to 
an  equitable  estate  or  interest,  but  merely  to  enforce  an  equity^ 
such  as  an  equity  to  set  aside  a  conveyance.  Ordinarily  an  assignee 
takes  subject  to  all  equities  to  which  the  assignor  was  subject ; 
and  this  is  the  case  where  the  assignee  is  a  volunteer,  and  also 
where  he  is  a  purchaser  for  value  if  he  has  notice  of  the  circum- 
stances which  raise  the  equity  (m).  But  if  he  is  a  purchaser  for 
value  without  notice,  the  equity  cannot  be  asserted  against  him  {n). 


(/)  "It  is  the  practice  of  the  court  of  equity  to  take  nothing  away  from  a 
purchaser  for  valuable  consideration  of  that  which  he  has  bought  and  holds" 
{Heath  Y.  Crealock  (1874),  10  Ch.  App.  22,  j^er  Lord  Caiens,  L.O.,  at  p.  32) ;  see 
Jleath  V.  Fugh  (1881),  6  Q.  B.  D.  345,  C.  A. ;  affirmed  sub  nom.  Pugh  y.  Heath 
(1882),  7  App.  Cas.  235.  And  hence  the  court  would  not  order  sale  in  lieu  of 
foreclosure,  since  it  could  not  order  delivery  of  the  title  deeds  to  the  purchaser 
[Heath  v.  Crealock,  supra). 

{g)  Stackhouse  v.  Jersey  {Countess)  (1861),  1  John.  &  H.  721. 

{h)  Newton  v.  Newton  (1868),  L.  E.  6  Eq.  135 ;  reversed  on  facts  (1868)^ 
4  Ch.  App.  143. 

(i)  Ind,  Coope  &  Co.  v.  Emmerson  (1887),  12  App.  Cas.  300. 

{k)  Ibid.,  per  Lord  Seleorne,  at  p.  306. 

(Z)  Be  Cooper,  Cooper  v.  Vesey  (1882),  20  Ch.  D.  611,  C.  A. ;  Planners  v.  Mew 
(1885),  29  Ch.  D.  725,  732—735  ;  Be  Ingham,  Jones  v.  tngham  (1893),  41  W.  E. 
235,  at  p.  237. 

(m)  "  A  purchaser  with  notice  is  liable  to  the.  same  equity,  stands  in  the  same 
place,  and  is  bound  to  do  that  which  the  vendor  would  be  bound  to  do  by  the 
decree  "  {Taylor  v.  Stibbert  (1794),  2  Ves.  437,  439). 

{n)  Hamilton  v.  Boyse  (1804),  2  Sch.  &  Lef.  315,  327  ;  Dunbar  v.  Tredennick 
(1813),  2  Ball  &  B.  304,  319;  Garrard  v.  Frankel  (1862),  30  Beav.-445; 
Bainbrigge  v.  Broiun  (1881),  18  Ch.  D.  188.  But  where  the  equity  to  set  asido 
a  conveyance  is  enforced  against  a  purchaser,  this  will,  as  a  rule,  only  be  upon 
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Trustees  in  bankruptcy  and  judgment  or  execution  creditors  take 
only  what  was  vested  in  the  bankrupt  or  debtor ;  hence  they  do  not 
rank  as  purchasers,  but  take  subject  to  prior  equities  (o).  A  vendor's 
lien  appears  to  be  not  a  mere  equity,  but  an  equitable  estate,  and 
it  avails  against  the  purcfiaser  and  persons  claiming  under  him, 
whether  as  volunteers  or  for  value,  other  than  a  subsequent 
purchaser  who  takes  the  legal  estate  without  notice  ( p) ;  but  the 
vendor  may  be  postponed  by  his  conduct  (q). 

Sect.  9. — Equities  rank  in  Order  of  Time, 

88.  Where  the  legal   estate  is   outstanding  the  priority  of  Qui  prior  est 
equitable  interests     prima  facie  governed  by  the  rule  qui  prior  est  tempore, 
tempore i  potior  est  jure(r).    To  depart  from  the  rule  there  must  be  f^^^^^^^ 
an  act  or  omission  by  the  prior  equitable  owner  of  such  a  character  ' 
as  to  justify  his  title  being  postponed  (s).    The  rule  follows  from  the 
principle  that  equitable  interests  depend  on  the  creation  of  a  trust. 
The  creation  of  a  trust  vests  an  estate  or  interest  in  the  subject- 
matter  of  the  trust  in  the  cestui  que  trust ;  and  this  estate  or  interest 
cannot  be  postponed  to  a  subsequent  interest  except  upon  grounds 
which  justify  the  interference  with  it  as  a  vested  interest  {t). 
Against  the  enforcement  of  the  prior  equitable  estate  the  plea  of 
purchase  for  value  without  notice  is,  in  the  absence  of  the  legal 
estate,  no  defence  (a).    In  the  case  of  a  chose  in  action  or  trust 
fund  a  subsequent  equitable  incumbrancer  without  notice  can  gain 
priority  if  he  is  the  first  to  give  notice  to  the  debtor  or  trustee  {h) ; 

the  terms  of  repaying  to  him  the  purchase-money  {Aldborotigh  [Earl)  v.  Trye 
(1840),  7  CI.  &  Fin.  436,  463). 

(o)  Whitworthy.  Gaugain  (1846),  1  Ph.  728;  Kinderley  v.  Jervis  (1856),  22 
Beav.  1,  27 ;  Beavan  v.  Oxford  {Earl)  (1856),  6  De  G.  M.  &  Gc.  507,  517  ; 
Madell  v.  Thomas  &  Co.,  [1891]  1  Q.  B.  230,  238,  C.  A. ;  see  titles  Bank- 

ETJPTCY  AND  INSOLVENCY,  Yol.  II.,  p.  154;  EXECUTION". 

{p)  Mackreth  v.  Symmons  (1808),  15  Yes.  329  ;  Bice  v.  Bice  (1853),  2  Drew. 
73;  Kettlewelly.  Watson  (1882),  21  Ch.  D.  685;  affirmed  (1884)  26  Ch.  D.  501, 
C.  A.  ;  see  Frail  v.  Ellis  (1852),  16  Beav.  350. 

{q)  Bice  v.  Bice,  supra  ;  and  see  p.  80,  post. 

(r )  * '  Wherever  the  legal  estate  is  standing  out,  either  in  a  prior  incumbrancer, 
or  in  such  a  trustee  as  against  whom  the  puisne  incumbrancer  has  not  the  best 
right  to  call  for  the  legal  estate,  the  whole  title  and  consideration  is  in  equity, 
and  then  the  general  maxim  must  take  place,  qui  prior  est  tempore,  potior  est  jure  " 
[Willougliby  v.  Willoughhy  (1756),  1  Term  Eep.  763,  j3er  Lord  Hardwicke, 
L.C.,  at  p.  773  ;  see  Brace  y.  Marlborough  (Duchess)  (1728),  2  P.  Wms.  491,  496  ; 
Phillips  V.  Phillips  (1861),  4  De  G.  F.  &  J.  208,  215).  In  Bice  v.  Bke  (1853), 
2  Drew.  73,  Kindeesley,  V.-C,  spoke  of  the  rule  as  being  the  rule  of  last 
resort,  when  there  was  no  other  ground  for  preferring  one  equity  to  the  other; 
but  in  fact  it  is  the  prima  facie  rule,  and  is  only  to  be  departed  from  on 
sufficient  grounds. 

(s)  Taylor  v.  London  and  County  Banking  Co.,  London  and  County  Banking  Co. 
V.  Nixrni,  [1901]  2  Ch.  231,  C.  A.,  per  Stirling,  L.J.,  at  p.  260. 

[t)  Cory  V.  Eyre  (1863),  1  De  G.  J.  &  Sm.  \^'^,per  Turner,  L.J.,  at  p.  167. 
' '  Every  conveyance  of  an  equitable  interest  is  an  innocent  conveyance,  that  is 
to  say,  the  grant  of  a  person  entitled  merely  in  equity  passes  only  that 
which  he  is  justly  entitled  to,  and  no  more  "  [Phillips  v.  Phillips,  supra,  per 
Lord  Westbury,  L.C,  at  p.  215  ;  Cave  v.  Cave  (1880),  15  Ch.  D.  639,  646). 

(a)  Phillips  V.  Phillips,  supra;  Be  Vernon,  Ewens  &  Co.  (1886),  33  Ch.  D.  402, 
C.  A. ;  and  see  p.  77,  ante. 

(&)  See  p.  103,po«<. 
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Sect.  9.     b^fc  this  doctrine  does  not  apply  to  land,  and  a  subsequent  incum- 
Equities    brancer  does  not  gain  priority  by  giving  notice  to  the  person  in  whom 
rank  in     the  legal  estate  is  vested  (c). 
Order  of  ^ 

Time.  89.  In  a  contest  between  an  equitable  incumbrancer  and  a 
Postp^ment  ^^^^^  mortgagee,  the  latter  will  not  be  postponed  on  the  ground  of 
of  equitable  his  conduct  unless  he  has  been  guilty  either  of  direct  fraud,  or  of 
claimant.  such  gross  negligence  as  would  render  it  unjust  to  deprive  the 
prior  incumbrancer  of  his  priority  (d).  As  between  equitable 
claims  the  question  is,  whether  one  party  has  acted  in  such  a  way 
as  to  justify  him  in  insisting  on  his  equity  as  against  the  other  (e), 
and  it  is  possible  that  a  less  degree  of  negligence  will  suffice 
to  postpone  an  equitable  than  a  legal  incumbrancer  (/).  But 
whatever  may  be  the  abstract  test,  an  equitable  mortgagee  who  is 
entitled  to  the  title  deeds  as  part  of  his  security,  and  who  omits  to  get 
them,  is  postponed  to  a  subsequent  equitable  mortgagee  who  takes 
the  deeds  without  notice  (g) ;  and  similarly,  where  the  prior 
mortgagee,  having  obtained  the  deeds,  parts  with  them,  or  allows 
them  unduly  to  remain  out  of  his  possession,  and  thereby  enables 
the  subsequent  advance  to  be  obtained  (h). 

On  the  other  hand,  an  equitable  owner  or  incumbrancer  whose 
interest  is  such  that  he  does  not  require  the  possession  of  the  title 
deeds  to  support  it — as  in  the  ordinary  case  of  trustee  and  cestui  que 
trust,  where  the  deeds  are  with  the  trustee — cannot  be  charged 
with  any  negligence  if  the  trustee  makes  use  of  his  possession  of 
the  deeds  to  commit  a  fraud,  and  is  not  postponed  to  a  subse- 
quent equitable  owner  who  has  parted  with  his  money  on  the  faith 
of  the  title  deeds  (i) ;  unless  the  trustee  purports  to  act  under  a 

(c)  Jones  V.  Gibbons  (1804),  9  Yes.  407  ;  Jones  v.  Jones  (1838),  8  Sim.  633; 
Wilmot  V.  Pike  (1845),  5  Hare,  14;  Be  Richards,  Humber  v.  Richards  (1890), 
45  Ch.  D.  589  ;  Hopkins  v.  Ilemsiuorth,  [1898]  2  Oh.  347.  This  applies  to 
equitable  interests  in  leaseholds  (Wiltshire  v.  Rabbits  (1844),  14  Sim.  76; 
Union  Bank  of  London  v.  Kent  (1888),  39  Ch.  D.  238,  C.  A.  ;  and  see  Taylor 
Y.  London  and  County  Banking  Co.,  London  and  County  Banking  Co.  Y.Nixon, 
[1901]  2  Ch.  231,  C.  A.) 

(d)  Oliver  v.  Binton,  [1899]  2  Ch.  264,  274,  C.  A. ;  Northern  Counties  of 
England  Fire  Insurance  Co.  v.  Whipp  (1884),  26  Ch.  D.  482,  C.  A.  ;  Manners  v. 
Mew  (1885),  29  Ch.  D.  725.  The  omission  to  inquire  for  title  deeds  will  post- 
pone a  legal  mortgagee  to  a  prior  equitable  estate  and  will  also  postpone  him  to 
a  subsequent  equitable  interest  {Walker  v.  Linom,  [1907]  2  Ch.  104,  114).  In 
Mocatta  v.  Murgatroyd  (1717),  1  P.  Wms.  393,  a  first  mortgagee  who  attested 
the  second  mortgage  was  postponed  for  not  giving  to  the  second  mortgagee 
notice  of  his  mortgage.  But  it  has  been  recognised  that  this  went  too  far  (see 
the  reporter's  note). 

(e)  National  Provincial  Bank  of  England  v.  Jackson  (1886),  33  Ch.  D.  1,  C.  A., 
per  Cotton,  L.  J.,  at  p.  13. 

(/)  In  Taijlor  v.  Russell,  [1891]  1  Ch.  8,  C.  A.,  Kay,  J.,  at  p.  17,  considered 
that  the  test  was  the  same  in  each  case  ;  but  this  was  doubted  by  Lord 
Macnaghten"  in  the  House  of  Lords,  [1892]  A.  C.  244,  at  p.  262 :  see  Taylor 
Y.  London  and  County  Banking  Co.,  London  and  County  Banking  Co.  v.  Nixon, 
supra,  at  p.  260. 

{g)  FarrandY.  Yorkshire  Banking  Co.  (1888),  40  Ch.  D.  182;  Re  Castell  and 
Brown,  Ltd.,  Roper  v.  Castell  and  Brown,  Ltd.,  [1898]  1  Ch.  3i5 ;  Re  Valletort 
Sanitari/  Steam  Laundry  Co.,  Ltd.,  Ward  v.  Valletort  Sanitary  Steam  Laundry  Co.,  ^ 
Ltd.,  [1903]  2  Ch.  654. 

(h)  Waldron  v.  Sloper  (1852),  1  Drew.  193. 

(i)  Cory  V.  Eyre  (1863),  1  De  Or.  J.  &  Sm.  149,  per  Tueneb,  L.J.,  at  p.  169 ; 
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power  vested  in  him — such  as  a  trust  or  power  of  sale — and 
conveys  the  land  by  a  deed  containing  a  proper  receipt  clause  (k). 
If,  however,  the  owner  of  property  hands  over  title  deeds  to  an 
agent  in  order  to  enable  him  to  dispose  of  the  property,  but  subject 
to  restrictions,  and  the  agent  creates  an  interest  in  disregard  of  the 
restrictions,  then  the  owner,  whether  his  estate  is  legal  (I)  or 
equitable,  is  bound  by  the  act  of  his  agent,  and  is  postponed  to  the 
interest  thus  created  (m). 

Sect.  10. — The  Legal  Estate  gives  Priority. 

90.  When  there  is  an  existing  equitable  interest  in  property,  The  legal 
and  an  interest  is  subsequently  created  in  favour  of  a  purchaser  for  estate  gives 
value  without  notice  of  the  earlier  interest  {n),  and  such  purchaser  P"°"*^y 
either  gets  in  the  legal  estate  at  the  time  of  his  purchase,  or,  in 
certain  circumstances,  after  his  purchase,  his  possession  of  the 
legal  estate  gives  him  priority  over  the  earlier  equitable  owner  (o). 
The  equities  being  equal  except  as  regards  time,  the  legal  estate, 
properly  got  in  by  the  owner  of  the  later  equitable  interest,  entitles 
him  to  hold  the  property  either  as  absolute  owner,  or  until  his 
mortgage  is  discharged,  as  the  case  may  be  (p).  There  is,  in  the 
absence  of  notice  or  of  any  other  circumstance  to  postpone  him, 
other  than  that  of  being  later  in  point  of  time,  no  equity  attaching 
upon  his  conscience  by  virtue  of  which  the  court  will  deprive  him  of 
his  legal  advantage  ;  and  the  subsequent  purchaser  is  entitled  to  the 
like  priority  if  he  has  the  better  right  to  call  for  a  conveyance  of 
the  legal  estate  [q).    The  importance  which  courts  of  equity,  in 


Shropshire  'Union  Railways  and  Canal  Co.  v.  R.  (1875),  L.  E.  7  H.  L.  496,  per 
Lord  Cairns,  L.O.,  at  p.  507  ;  Carritt  v.  Real  and  Personal  Advance  Co.  (1889), 
42  Ch.  D.  263 ;  see  Newtcn  v.  Newton  (1868),  4  Ch.  App.  143. 

gc)  Lloyds  Bank,  Ltd.  v.  Bullock,  [1896]  2  Ch.  192 ;  but  not  where,  the  power 
being  to  sell  onlv,  the  transaction  is  in  effect  one  of  mortgage  {Capell  v.  Winter y 
[1907]  2  Ch.  376').  , 

(Z)  Ferry  Herrich  v.  Atiuood  (1857),  2  De  G.  &  J.  21 ;  Brocklesiy  v.  Temperance 
Building  Society,  [1895]  A.  C.  173. 

(m)  Rimmer  v.  Webster,  [1902]  2  Ch.  163  ;  see  Truman  y.  Attenborough  (1910), 
.54  Sol.  Jo.  682  ;  and  title  Agency,  Vol.  I.,  pp.  204,  205. 

(w)  A  purchaser  who  has  notice  of  an  equitable  interest  must  not  rely  on  the 
assurance  of  the  vendor  that  it  has  been  got  in,  but  must  ascertain  this  for 
himself  [Jared  v.  Clements,  [1903]  1  Ch.  428,  C.  A.).  A  contract  which  is 
merely  personal  and  collateral  does  not  create  an  equitable  interest  in  the  land 
so  as  to  bind  a  pm'chaser  taking  with  notice  of  it  {Phillips  v.  Miller  (1875), 
L.  R.  10  C.  P.  420,  Ex.  Ch.) ;  but  a  hire-purchase  agreement  as  to  machinery 
to  be  affixed  to  the  land  is  not  such  a  contract,  and  a  purchaser  with  notice, 
or  who  has  only  an  equitable  estate,  takes  subject  to  it  {Re  Samuel  Allen  & 
Sons,  Ltd.,  [1907]  1  Ch.  575).  The  term  "purchaser  for  value"  includes  a 
mortgagee  {Berwick  &  Co.  v.  Price,  [1905]  1  Ch.  632). 

(o)  Marsh  v.  Lee  (1670),  2  Vent.  337.  This  is  *'by  reason  of  that  force  this 
court  necessarily  and  rightly  allows  to  the  common  law  and  to  legal  titles" 
{Worthy  v.  Birkhead  (1754),  2  Ves.  Sen.  571,  per  Lord  Hardwicke,  L.C, 
at  p.  574). 

{p)  Bates  Y.  Johnson  (1859),  John.  304,  314;  Bailey  v.  Barnes,  [1894]  1  Ch. 
25,  36,  C.  A. 

(q)  Wilkes  v.  Bodington  (1707),  2  Vern.  599.  This  is  so,  for  instance,  where 
the  legal  estate  is  held  upon  trust  for  the  subsequent  purchaser  {Stanhope  v. 
Verney  {Earl)  (1761),  2  Eden,  81 ;  Maundrell  v.  Maundrell  (1805),  10  Ves.  246, 
270;  Buckle  v.  Mitchell  (1812),  18  Ves.  100;  Wilmot  v.  Pike  (1845),  5  Hare, 
14 ;  Taylor  v.  London  and  County  Banking  Co.,  London  and  County  Banking  Co. 
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deciding  priorities,  attach  to  the  legal  estate,  is  an  instance  of  the 
general  principle  that  equity  follows  the  law  (r). 

Moreover,  the  legal  estate  affords  protection  to  a  purchaser, 
not  only  where  his  title  is  impeached  by  reason  of  some  secret 
act  done  by  the  vendor  whereby  he  deprived  himself  of  the  right 
to  dispose  of  the  estate,  but  also  where  the  vendor  never  had 
such  right,  but  induced  the  purchaser  by  falsehood  as  to  a  fact  of 
title  to  believe  that  he  had  the  right ;  provided  that  the  pretended 
title  was  clothed  with  possession,  and  that  the  falsehood  could  not 
have  been  discovered  by  reasonable  diligence  (s).  The  legal  estate 
protects  both  against  secret  incumbrances  on  the  vendor's  title 
and  against  entire  want  of  title  in  the  vendor  (t), 

A  purchaser  with  notice  can  protect  himself  by  getting  in  the 
legal  estate  from  a  purchaser  who  took  without  notice  (it),  unless 
the  later  purchaser  is  a  trustee  buying  back  trust  property  which 
he  has  sold,  or  there  are  other  circumstances  of  fraud  {a). 

91.  If  the  later  purchaser  obtains  a  conveyance  of  the  legal 
estate  at  the  time  of  his  purchase,  and  can  support  the  plea  of 
purchase  for  valuable  consideration  without  notice,  then  the  legal 
estate  affords  him  an  absolute  protection  (b).  He  does  not  lose -the 
protection  because  the  person  conveying  to  him  is  a  trustee  holding 
upon  an  express  trust ;  and  if  the  deeds  offered  to,  and  properly 
accepted  by,  him  do  not  give  notice  of  the  trust,  he  is  not  deemed 
to  take  with  notice  because  he  subsequently  uses  as  a  link  in  his 
title  a  deed  which  discloses  the  trust  but  which  was  unknown  to 
him  when  he  purchased  (c).  The  doctrine  is  also  available  for  a 
trustee  with  the  legal  estate  who  makes  an  advance  to  the  cestui 
que  trust  without  notice  of  a  prior  charge  on  the  equitable  interest ; 
the  legal  estate  gives  him  priority  {d). 

92.  When  a  purchaser  does  not  get  in  the  legal  estate  at  the 
time  of  his  purchase,  he  may  get  it  in  subsequently  from  any  person 
who  is  able  to  convey  it  to  him  without  committing  a  breach  of 
trust,  and  he  thereby  gains  priority  over  any  earlier  equitable 


V.  Nixon,  [1901]  2  Ch.  231,  263,  C.  A.).    The  legal  estate  is  not  available  where 
it  passes  by  estoppel  only,  and  where  the  estoppel  is  not  binding  on  the  prior 
claimant  {Eyre  v.  Burmester  (1862),  10  H.  L.  Cas.  90). 
(r)  See  p.  68,  ante. 

(s)  Jones  V.  Bowles  (1834),  3  My.  &  K.  581  ;  Toung  v.  Young  (1867),  L.  E. 
3Eq.  801. 

it)  The  plea  of  purchase  for  value  without  notice  required  an  allegation  of 
possession  by  the  person  who  conveyed  to  the  defendant,  but  not  of  his  actual 
title ;  it  was  enough  that  he  pretended  to  be  entitled  (Mitford  on  Pleadings, 
p.  2*75,  where  the  essentials  of  the  plea  are  given;  Ashb.,  p.  74;  BilchevY. 
BcnvUns  (1872),  7  Oh.  App.  259,  266). 

(w)  Lowtlier  v.  Carlton  (1741),  2  Atk.  242  ;  A.-O.  v.  Biphosphated  Quano  Co. 
(1878),  11  Ch.  D.  327,  334,  0.  A.;  KettlewellY.  Tf a^son (1882),  21  Ch.  D.  6S5,  707 ; 
Be  Handman  and  Wilcox's  Contract,  [1902]  1  Ch.  599,  609,  C.  A. 

{a)  Barrow's  Case  (1880),  14  Ch.  D.  432,  445,  C.  A. 

(&)  Bilcher  v.  Baivlins,  supra,  at  p.  269. 

(c)  Bilcher  v.  Rawlins,  supra,  overruling  Carter  v.  Garter  (1857),  3  K.  &  J. 
617. 

id)  Newman  y.  Newman  (1885),  28  Ch.  D.  674. 
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interest  of  which  he  had  no  notice  at  the  time  of  his  purchase  (e).     Sect.  lo. 
It  is  immaterial  that  he  has  notice  when  he  gets  in  the  legal    The  Legal 
estate  (/).    Indeed,  his  having  then  received  notice  is  usually  the  Estate  gives 
reason  for  his  desiring  to  get  in  that  estate  (g).    He. may  get  it  in,  Pnonty. 
although   proceedings  have  been  commenced   to   establish  the 
priorities,  at  any  time  before  an  order  for  that  purpose  is  made  (h). 
The  most  usual  case  of  the  legal  estate  being  got  in  is  when  a  third 
mortgagee,  who  has  advanced  his  money  without  notice  of  a  second 
mortgage,  takes  a  transfer  of  the  first  mortgage  with  a  conveyance 
of  the  legal  estate.    He  can  then  squeeze  out  the  second  mortgagee, 
and  hold  the  property  until  the  first  and  third  mortgages  are  both 
satisfied  (i) ;  at  any  rate  if  the  first  mortgagee  has,  at  the  date  of 
the  transfer,  no  notice  of  the  second  mortgage,  and  apparently,  too, 
though  he  has  notice  (/t).    This  doctrine  is  known  as  the  tabula  in 
naufragio  (I) . 

93.  If  the  holder  of  the  legal  estate  is  a  trustee  for  a  person  Legal  owner 
having  a  prior  equitable  interest,  a  subsequent  purchaser  cannot  a  trustee, 
avail  himself  of  the  legal  estate  if  he  gets  it  in  after  notice  of  the 
trust,  although  he  paid  his  money  before  notice.  By  taking  a 
conveyance  with  notice  of  the  trust  he  himself  becomes  the  trustee, 
and  must  not,  to  get  a  plank  to  save  himself,  be  guilty  of  a  breach 
of  trust  (m).    A  satisfied  mortgagee  is  a  trustee  for  this  purpose  ; 

(e)  Marsh  v.  Lee  (1670),  2  Vent.  337  ;  Brace  v.  Marlhm^ough  (Duchess)  (1728), 
2  P.  Wms.  491  ;  Bailey  v.  Barjies,  [1894]  1  Oh.  25,  C.  A. 

(/)  Blackwood  v.  London  Chartered  Bank  of  Australia  (1874),  L.  E.  5  P.  C.  92, 
111. 

[g)  Worthy  v.  Birkhead  (1754),  2  Yes.  Sen.  571,  574  ;  Willoughby  v.  Willoughhy 
(1756),  2  Ves.  Sen.  684. 

{h)  Brace  v.  Marlborongh  [Duchess),  supra  ;  Worthy  v.  Birkhead,  supra  ;  Bailey 
V.  Barnes,  supra,  at  p.  37. 

(-/)  Brace  v.  Marlborough  [Duchess),  supra. 

(k)  Peacock  v.  Burt  (1834),  4  L.  J".  (CH.)  33.  If  notice  to  the  first  mortgagee 
is  immaterial,  then  the  first  mortgagee  is  able  to  prefer  which  of  the  second  and 
third  mortgagees  he  pleases.  In  Bates  v.  Johnson  (1859),  John.  304,  314,  this 
was  stated  by  Wood,  Y.-C,  to  be  the  rule,  but  he  observed  that  the  result  was 
contrary  to  the  ordinary  doctrine  of  the  court.  It  was  treated  as  law,  though 
again  disapproved  of,  in  West  London  Commercial  Bank  v.  Reliance  Permanent 
Building  Society  (1885),  29  Ch.  D.  954,  C.  A.  In  Peacock  v.  Burt,  supra,  the 
third  mortgagee  had  no  notice  of  the  second  mortgage  when  he  advanced  his 
money  and  took  a  transfer  of  the  first  mortgage,  but  the  first  mortgagee  had 
notice.  The  third  mortgagee  was  allowed  priority  over  the  second;  see  the 
remarks  on  this  in  West  London  Commercial  Banky.  Reliance  Permanent  Building 
Society,  supra,  per  LiNDLEY,  L.  J.,  at  p.  963. 

[I)  Brace  v.  Marlborough  [Duchess),  supra;  Worthy  v.  Birkhead,  supra; 
Phillips  V.  Phillips  (1861),  4  De  Or.  F.  &  J.  208  ;  see  the  statement  of  the 
doctrine  by  Lord  Selborne,  L.C.,  in  Blackwood  v.  London  Chartered  Bank  of 
Australia,  supra.  The  court  was  formerly  not  very  particular  as  to  the  means 
by  which  the  legal  estate  was  got  in  (see  Fagg's  [Sir  John)  Case  (1570),  cited  in 
Biintingdon  [Earl)  v.  Greenville  (1682),  1  Yern.  49,  at  p.  52  ;  Harcourt  and  Knoiuels' 
Case  (undated),  cited  in  Hitchcock  v.  Sedgiuick  (1690),  2  Yern.  156,  at  p.  159  ; 
Carter  v.  Carter  (1857),  3  K.  &  J.  617,  636) ;  and  see  title  Mortgage. 
^(m)  Saunders  v.  Dehew  (1692),  2  Yern.  271  ;  Allen- y.  Knight  (1846),  5  Hare, 
272;  MumfordY.  Stohwasser  [l^l'^i),  L.  E.  18  Eq.  556,  563;  Harpham  v.  Shacklock 
(1881),  19  Ch.  D.  207,  214,  0.  A.  ;  Taijlor  v.  Russell,  [1891]  1  Ch.  8,  29,  C.  A. ; 
Perham  Y.  Kempster,  [1907]  1  Ch.  373.  According  to  the  judgment  of  Wood, 
Y.-C,  in  Carter  v.  Carter,  supra,  at  p.  639,  and  to  a  dictum  of  Jessel,  M.E., 
in  Mumford  v.  Stohwasser,  supra,  the  purchaser  loses  the  protection  if  the. 
trustee  has  notice,  but  he  himself  has  not.    But  there  is  nothing  in  such  a  case 
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he  holds  the  legal  estate  in  trust  for  the  first  equitable  owner,  an 
cannot  confer  priority  on  a  subsequent  purchaser  by  conveying  t 
him  (n).  But  a  trust  or  equity,  to  affect  the  conscience  of  him  wh 
has  got  in  the  legal  estate,  must  be  a  trust  or  equity  not  in  favou 
of  some  third  person,  but  in  favour  of  the  person  against  whom  the 
legal  estate  is  set  up  (o). 

Where  there  is  a  mortgage  to  secure  present  and  future  advances, 
the  mortgagee  cannot,  by  virtue  of  his  legal  estate,  claim  priority 
for  advances  made  after  he  has  had  notice  of  a  second  mortgage  {p). 

Sect.  11. — Notice. 

94.  Notice  of  a  prior  dealing  with,  or  other  circumstance 
affecting,  property  which  will  defeat  a  plea  of  purchase  for  value 
without  notice  may  be  either  actual  or  constructive.  Actual  notice 
to  the  party  himself  exists  where  knowledge  of  the  dealing  or 
circumstance  is  brought  directly  home  to  him  (q).  And  under 
this  head  is  included  actual  notice  to  an  agent — usually  a  solicitor 
— employed  in  the  transaction.  Such  notice  is  imputed  to  the 
principal,  and  it  affects  him  whether  communicated  to  him  or 
not  (r).  But  an  exception  is  admitted  where  there  has  been  fraud 
on  the  part  of  the  agent  in  the  matter.  Although  actual  communi- 
cation to  the  principal  is  not  required,  yet  fraud  excludes  in  practice 

to  affect  the  conscience  of  the  purchaser,  and  he  should  not  lose  his  legal 
advantage.  This  extension  of  the  doctrine  is  referred  to  doubtfully  in  Bailey  v. 
Barnes,  [1894]  1  Oh.  25,  C.  A.  ^ 

{n)  Originally  a  subsequent  incumbrancer  was  allowed  to  protect  himself 
by  getting  in  a  satisfied  term  [Willouglihy  v.  Willoughly  (1756),  2  Ves.  Sen. 
684) ;  but  later  this  could  only  be  done  where  the  term  was  unsatisfied 
[Maundrell  v.  Maundrell  (1805),  10  Yes.  246,  270 ;  Ex  parte  Knott  (1806), 
11  Yes.  609,  613;  Carter  v.  Carter  (1857),  3  K.  &  J.  617,  639,  640;  Prosser 
V.  Bice  (1859),  28  Beav.  68,  74;  Pilcher  v.  Baiulins  (1872),  7  Ch.  App.  268; 
Mumford  v.  Stohivasser  (1874),  L.  E.  18  Eq.  556,  562;  Taylor  v.  Bussell,  [1891]  1 
Ch.  8,  29,  C.  A.  Satisfied  terms  can  no  longer  exist,  but  the  same  principle  applies 
to  satisfied  legal  mortgages  {Carter  v.  Carter,  supra  ;  Taijlory.  Evssell,  supra). 

(o)  Taijlor  v.  Biissell,  [1891]  1  Ch.  8,  C.  A. ;  [1892]  A.  0.  244,  253,  H.  L. ; 
and  see  further  title  Mobtgage. 

(p)  HopJcinsouY.  Bolt  (1861),  9  H.  L.  Cas.  514  ;  as  to  the  effect  of  appropriation 
of  payments  under  the  rule  in  Bevaynes  v.  Noble,  Claytori's  Case  (1816),  1  Mer. 
529,  572,  on  the  first  mortgagee's  security,  see  Deeley  v.  Lloyds  Bank,  [1910]  1 
Ch.  648,  C.  A.  _ 

[q)  For  actual  notice  to  be  binding  it  must  be  given  by  a  person  interested  in 
the  property  and  in  the  course  of  the  negotiation  (Barnhart  v.  Greensliidds 
(1853),  9  Moo.  P.  C.  C.  18,  36) ;  and  where  it  is  to  a  corporation,  it  must  be  given 
to  an  official  as  such,  see  Simpson  v.  Molsons*  Bank,  [1895]  A.  C.  270,  P.  C. 

(r)  Espin  v.  Pemberton  (1859),  3  De  Gr.  &  J.  547,  per  Lord  Chelmsford, 
L.C.,  at  p.  554,  who  pointed  out  that  notice  imputed  in  this  way,  though 
sometimes  called  constructive  notice,  is  more  conveniently  classed  as  actual 
notice;  compare  Cave  v.  Cave  (1880),  15  Ch.  D.  639,  643 ;  Berwick  &  Co.  v.  Price, 
[1905]  1  Ch.  632,  639.  Notice  to  an  agent  is  notice  to  the  principal,  since  other- 
wise notice  might  be  avoided  in  every  case  by  employing  agents  (Sheldony.  Cox 
(1764),  2  Eden,  224  ;  Boursot  v.  Savage  (1866),  L.  R.  2  Eq.  134,  142  ;  BoUaiid  v. 
Eart  (1871),  6  Ch.  App.  678,  681).  The  doctrine  is  not  confined  to  notice  to 
solicitors  {Merry  Y.  Abney  (1663),  1  Cas.  in  Ch.  38).  If  the  agent  is  acting 
within  the  scope  of  his  authority,  the  most  positive  proof  that  he  did  not 
communicate  notice  to  his  principal  does  not  exempt  the  latter  {Bawden  v.  London^ 
Edinburgh  and  Glasgow  Assurance  Co.,  [1892]  2  Q,.  B.  534,  C.  A.).  See  also  title 
Agency,  Yol.  I.,  p.  215 ;  and  Re  Payne  cfc  Co.,  Ltd.,  Young  v.  Payne  &  Co.,  [1904]  2 
■  Ch.  608. 
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all  probability  of  communication,  and  hence  the  knowledge  of  the 
fraudulent  agent  is  not  imputed  to  the  principal  (s). 

Notice  to  the  agent  will  not  be  imputed  to  the  principal  unless  it 
is  of  a  matter  which  was  material  to  the  particular  transaction,  and 
which  it  was  the  agent's  duty  to  communicate  to  his  principal  (t)  ; 
nor  will  it  be  imputed  unless  it  comes  to  the  knowledge  of  the  agent 
as  such  in  the  same  transaction  with  respect  to  which  the  question 
of  notice  to  his  principal  arises  (u). 

Where  a  transaction  takes  place  between  two  companies  which 
have  a  common  officer,  and  the  common  officer  is  concerned  in  the 
transaction,  knowledge  acquired  by  him  as  officer  of  one  company 
will  not  be  imputed  to  the  other  company  unless  it  was  his  duty, 
as  officer  of  the  first  company,  to  communicate  that  knowledge  to 
the  other  company,  and  his  duty,  as  officer  of  the  second  company, 
to  receive  notice  {a)  ;  and  as  regards  matters  of  internal  regulation, 

(s)  Kennedy  v.  Green  (1834),  3  My.  &  K.  699,  720  ;  Espin  v.  Pemherfon  (1859), 
3  De  G.  &  J.  547,  555;  Thompson  v.  Cartwright  (1863),  33  Beav.  178,  185; 
Waldy  V.  Oray  (1875),  L.  E.  20  Eq.  238,  251  ;  see  Re  Southampton's  {Lord)  Estate, 
Allenx.  Southampton  [Lord),  Banfuther's  Claim  (1880),  16  Ch.  D.  178  ;  Re  Cousins 
(1886),  31  Ch.  D.  671 ;  and  compare  Marjorihanhs  v.  Hovenden  (1843),  6  I.  Eq.  E. 
238.  But  there  must  be  fraud  independently  of  the  mere  non-disclosure  of  the 
prior  title  [Atterhury  \.  Wallis  (1856),  8  De  G.  M.  &  _G.  454,  466,  C.  A.).  "  It 
must  be  made  out  that  distinct  fraud  was  intended  in  the  very  transaction,  so 
as  to  make  it  necessary  for  the  solicitor  to  conceal  the  facts  from  his  client  in 
order  to  defraud  him"  {RoUand  v.  Hart  (1871),  6  Ch.  App.  678,  per  Lord 
Hatherley,  L.C,  at  p.  683);  see  Cave  v.  Cave  (1880),  15  Ch.  D.  639,  644; 
Beriukk  &  Co.  v.  Price,  [1905]  1  Ch.  632,  640. 

{t)  Thus  it  is  not  material  to  a  transaction  of  transfer  of  mortgage  that  the 
transferee's  solicitor  knows  of  a  matter  which  would,  if  known  to  the  transferee, 
prevent  a  fiirther  advance  [Wyllie  v.  Pollen  {\^Q2>),  3  De  G.  J.  &  Sm,  596, 
601);  see  Espnn  v.  Femherton,  supra,  at  p.  554;  Rolland  v.  Hart,  supra,  at 
p.  682. 

(w)  Conveyancing  Act,  1882  (45  &  46  Vict.  c.  39),  s.  3  (1)  (ii.)  ;  see  Thome  v. 
Heard  and  Marsh,  [1895]  A.  C.  495,  501.  The  statute  restored  the  rule  laid  down 
by  Lord  Haedwicke,  L.C,  in  Warrick  y.  Warrick  (1745),  3  Atk.  291,  for  the 
reason  that  "  otherwise  it  would  make  purchasers'  and  mortgagees'  titles 
depend  altogether  on  the  memory  of  their  counsellors  and  agents,  and  oblige 
them  to  apph'-  to  persons  of  less  eminence  as  counsel,  as  not  being  so  likely  to 
have  notice  of  former  transactions  "  ;  see  Worsley  v.  Scarborough  [Earl)  (1746), 
3  Atk.  392.  The  restriction  to  the  same  transaction  had,  previously  to  the 
statute,  been  disregarded,  and  the  client  was  affected  by  notice  to  his  solicitor 
where  the  one  transaction  was  closely  followed  by  and  connected  with  the 
other,  or  where  it  was  clear  that  the  previous  transaction  was  present  to  the 
mind  of  the  solicitor  when  engaged  in  the  later  transaction  [Hargreaves  v. 
RothivcU  (1836),  1  Keen,  154,  159;  see  Fuller  v.  Benett  (1843),  2  Hare,  394, 
403 ;  Spencer  v.  Topham  (1856),  2  Jur.  (n.  s.)  865). 

The  statute  put  an  end  to  this  application  of  the  doctrine  {Re  Cousins  (1886), 
31  Ch.  D.  671,  677) ;  it  also  put  an  end  to  the  doctrine  that  where  the 
same  solicitor  was  acting  for  both  parties  to  a  sale  or  mortgage,  the  knowledge 
of  the  vendor  or  mortgagor  was  imputed  to  him  and  through  him  to  his  other 
client  {Re  Cousins,  suprc^.  Boursot  v.  Savage  (1866),  L.  E.  2  Eq.  134,  so  far  as 
it  rested  on  this  doctrine,  is  not  now  an  authoritj^  {Taylor  v.  London  and  County 
Banking  Co.,  London  and  County  Banking  Co.  v.  Nixon,  [1901]  2  Ch.  231,  258, 
C.  A.).  The  mere  fact  that  only  one  solicitor  is  employed  in  a  matter  does  not 
make  him  the  agent  of  both  parties  {Ferry  v.  Holl  (1860),  2  De  G.  F.  &  J.  38). 
But  where  a  client  has  placed  himself  entirely  in  the  hands  of  his  solicitor,  and 
constituted  him  his  general  agent  in  a  series  of  transactions,  the  knowledge  of 
the  solicitor  is  imputed  to  him  (Z)/arow  v.  Winch,  [1900]  1  Ch.  736,  C.  A). 

(a)  Re  Hampshire  Land  Co.,  [1896]  2  Ch.  743  ;  Re  Femvick,  Stohart  tfe  Co., 
Ltd.,  Deep  Sea  Fishery  Co.'s  Claim,  [1902]  1  Ch.  607. 
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Sect.  11.     the  second  company  is  entitled  to  assume  that  the  first  company 
Notice.     has  acted  regularly  (h). 

Constructive  95.  Although  a  purchaser  has  no  actual  knowledge,  by  himself  \ 
notice.  or  by  his  agent,  of  a  matter  prejudicially  affecting  his  vendor's  ' 

title,  yet  in  certain  circumstances  he  is  treated  as  though  he 
had  notice,  and  he  is  then  said  to  have  constructive  notice  of  the 
matter  (c).  Before  the  Conveyancing  Act,  1882  (d),  the  cases  in 
which  such  notice  might  be  established  fell  under  three  heads : 
first,  where  the  purchaser  omitted  to  make  usual  and  proper 
inquiries  into  the  vendor's  title ;  secondly,  where  he  omitted  to 
follow  up  an  inquiry  suggested  by  some  matter  of  which  he  had 
actual  notice  ;  and  thirdly,  where  he  designedly  abstained  from 
inquiry  for  the  purpose  of  avoiding  notice  (e).  In  any  of  these 
cases  the  purchaser  was  held  to  be  affected  with  notice  of  what  he 
would  have  discovered  if  he  had  made  the  inquiries  which  a  prudent 
purchaser  would  have  made  in  the  circumstances.  Constructive 
notice  has  been  defined  as  the  knowledge  which  the  courts  impute 
to  a  person  upon  a  presumption  of  the  existence  of  the  knowledge 
so  strong  that  it  cannot  be  allowed  to  be  rebutted,  either  from  his 
knowing  something  which  ought  to  have  put  him  upon  further 
inquiry,  or  from  his  wilfully  abstaining  from  inquiry  to  avoid 
notice  (/). 


(&)  Boyal  British  Bank  v.  Turquand  (1856),  6  E.  &  B.  327,  Ex.  Oh. ;  Be 
Hampshire  Land  Co.,  [1896]  2  Ch.  743. 

(c)  See  The  Bifnam  Wood,  [1907]  P.  1,  C.  A.,  per  Faewell,  L.  J.,  at  p.  14: 

The  courts  have  of  late  years  been  unwilling  to  apply  the  principle  of  con- 
structive notice  so  as  to  fix  companies  or  persons  with  knowledge  of  facts  of 
which  they  had  no  knowledge  whatever." 

{d)  45  &  46  Yict.  c-.  39. 

(e)  See  the  classification  by  Wigeam,  Y.-C,  in  Jones  v.  Smith  (1841),  1  Hare, 
43,  55,  which,  however,  does  not  expressly  state  the  first  case.  This  requires  to 
be  included  ;  see  Dart,  Vendors  and  Purchasers,  7th  ed.,  Yol.  11. ,  pp.  896 — 908  ; 
Wilson  V.  Hart  (1866),  1  Ch.  App.  463,  467  ;  audit  covers  to  a  large  extent,  if  not 
entirely,  the  third  class.  Constructive  notice  has  been  based  on  the  purchaser's 
gross  negligence  (Ware  v.  Egmont  [Lord)  (1854),  4  De  Gr.  M.  &  G.  460,  per  Lord 
Cranwobth,  L.C.)  ;  and  this  may  be  evidence  of  fraud  {West  v.  Reid  (1843),  2 
Hare,  249,  _per  WlGBAM,  Y.-C,  at  p.  257,  explaining  his  judgment  in  Jones  v. 
Smith,  supra).  But  the  doctrine  does  not  depend  on  fraudulent  intention  [Jones 
v.  Williams  (1857),  24  Beav.  47,  59).  Notice  that  a  draft  deed  (which  is 
subsequently  executed)  has  been  prepared  is  not,  in  general,  constructive  notice 
of  its  execution  {Cothay  v.  Sydenham  (1788),  2  Bro.  0.  C.  391).  As  to  notice  of 
a  settlement,  see  Williams  v.  Williams  (1881),  17  Ch.  D.  437. 

(/)  Espiny.  Pemlerton  (1859),  3  De  Gr.  &  J.  54:1,  per  Lord  Chelmsford,  L.C, 
at  p.  554.    It  was  frequently  said  that  the  doctrine  of  constructive  notice  was 
not  to  be  extended  ;  see  Ware  y.  Egmont  (Lord),  supra.    Where  notice  is  relied 
on  to  prevent  priority  by  registration  under  the  Deeds  Eegistration  Acts,  this  j 
must  be  not  merely  constructive,  but  such  direct  notice  as  to  make  it  fraudulent  i 
in  the  purchaser  to  disregard  it  {Le  Neve  v.  Le  Neve  (1747),  Amb.  436  ;  2  White  &  I 
Tud.  L.  C,  7th  ed.,  175  ;  JoUand  v.  Stainhridge  (1797),  3  Yes.  478  ;  Wyatt  v.  [ 
Barwell  (1815),  19  Yes.  435  ;  RoUnson  v.  Woodward  (1851),  4  De  C  &  Sm.  562  ; 
Bradley  v.  Riches  (1878),  9  Ch.  D.  189 ;  see  Crowly  v.  Bergtheil,  [1899]  A.  C 
374,  382  P.  C  ) 

Under  the  Yorkshire  Eegistries  Act,  1884  (47  &  48  Yict.  c.  54),  s.  14,  a 
subsequent  purchaser  or  incumbrancer  who  registers  first  does  not  lose  the 
priority  thus  gained  by  actual  or  constructive  notice,  but  only  by  fraud ;  see 
Battison  v.  Hobson,  [1896]  2  Ch.  403  ;  compare  Robinson  v.  Woodward,  supra.  ^ 
An  interest  not  created  by  a  document  registrable  under  a  Eegistry  Act  does  i 
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Under  the  Conveyancing  Act,  1882  (g),  a  purchaser  is  not,  apart     Sect.  ii. 
from  actual  knowledge  in  himself  or  his  agent,  to  be  prejudicially  Notice 
affected  by  notice  of  any  instrument,  fact,  or  thing  unless  it  would  constructive 
have  come  to  his  knowledge,  or  to  the  knowledge  of  his  solicitor  or  notice  under 
other  agent,  if  such  inquiries  and  inspections  had  been  made  as  the  Con- 
ought  reasonably  to  have  been  made  by  him  or  by  the  solicitor  or  ^c"t^°88"2^ 
other  agent  (h).    The  word    ought "  in  this  connection  does  not 
import  a  duty  or  obligation,  for  a  purchaser  is  under  no  duty  to 
the  possible  holder  of  a  latent  title  or  security  to  make  any  inquiry. 
The  expression    ought  reasonably  "  means  as  a  matter  of  prudence, 
having  regard  to  what  is  usually  done  by  men  of  business  in  sipailar 
cases  (i).     The  statute,  in  effect,  only  states  the  previous  law, 
though  its  negative  form  shows  that  a  restriction,  rather  than  an 
extension,  of  the  doctrine  of  notice  was  intended  (k). 


not  lose  priority  by  the  mere  registration  of  a  subsequent  registrable  incum- 
brance (Be  Calcott  and  Elvin's  Contract,  [1898]  2  Ch.  460  (on  the  Middlesex 
Eegistry  Act,  1708  (7  Ann.  c.  20)) ;  see  White  v.  Neaylon  (1886),  11  App.  Gas. 
171,  P.  C.) ;  but  the  Yorkshire  Eegistries  Act,  1884  (47  &  48  Yict.  c.  54),  applies 
to  a  charge  by  deposit  of  deads  unaccompanied  by  any  memorandum  {Battison 
V.  Hohson ,  [1896]  2  Ch.  403) .  Eegistration  under  the  Patents  and  Designs  ^ct,  1907 
(7  Edw.  7,  c.  29),  s.  71,  is  subject  to  equities  of  which  the  assignee  had  notice 
'  {New  Ixion  Tyre  and  Cycle  Co.  v.  Spilsbury,  [1898]  2  Ch._484,  0.  A);  _but  a 
mortgagee  of  a  ship  or  share  in  a  ship,  who  registers  his  mortgage,  is  not 
affected  by  notice  of  prior  unregistered  equities  {Black  v.  Williams,  [1895]  1 
Ch.  408) ;  and  see  title  Shipping  and  Navigation. 

{g)  45  &  46  Yict.  c.  39.  "Purchaser"  includes  a  mortgagee  and  lessee 
{iUd.,  s.  1  (4)  (ii.)  ) ;  see  Hunt  v.  Luck,  [1902]  1  Ch.  428, 433,  C.  A.  ;  and  compare 
Wilson  V.  Hart  (1866),  1  Ch.  App.  463,  467. 

{h)  Conve-yancing  Act,  1882  (45  &  46  Yict.  c.  39),  s.  3  (1)  (i.),  (ii.) ;  and  see 
title  Sale  or  Land. 

(?■)  Bailey  v.  Barnes,  [1894]  1  Ch.  25,  C.  A. ;  compare  Agra  Bank,  Ltd.  v. 
Barry  (1874),  L.  E.  7  H.  L.  135,  157  ;  Gainshorough  {Earl)  v.  Watcomhe  Terra 
Cotta  Glaij  Co.  (1885),  54  L.  J.  (ch.)  991. 

(7c)  Bailey  v.  Barnes,  supra.  A  purchaser  is  bound,  at  the  risk  of  being 
affected  with  constructive  notice,  to  make  the  usual  full  investigation  of  title, 
notwithstanding  that  he  is  debarred  by  agreement  from  doing  so  {Peto  v. 
J  Hammond  (1861),  30  Beav.  495,  507 ;  Be  Cox  and  Neve's  Contract,  [1891]  2  Ch. 
109,  117) ;  or  is  prevented  by  statute  (which  he  is  at  liberty  to  exclude  by 
agreement)  {Batman  v.  Harland  (1881),  17  Ch.  D.  353;  Mogridge  v.  Clapp^ 
[1892]  3  Ch.  382,  C.  A.) ;  that  is,  if  in  the  circumstances  he  acts  unreasonably  in 
not  excluding  the  statute  {Imray  v.  Oakshette,  [1897]  2  Q.  B.  218,  C.  A.).  And 
he  is  bound  to  follow  up  any  inquiries  suggested  by  matters  of  which  he  has 
actual  notice.  "  In  all  cases  where  the  purchaser  cannot  make  out  a  title  but 
by  a  deed  which  leads  him  to  another  fact,  the  purchaser  shall  not  be  a  pur- 
chaser without  notice  of  that  fact,  but  shall  be  presumed  cognisant  thereof;  for 
it  is  crassa  negligentia  thsit  he  sought  not  after  it"  {Moore  v.  Bennett  (1678),  2 
Cas.  in  Ch.  246;  see  Bisco  v.  Banbury  {Earl)  (1676),  1  Cas.  in  Ch.  287,  291  ; 
Coppin  V.  Fernyhough  (1788),  2  Bro.  C.  C.  291  ;  Malpas  v.  Ackland  (1827),  3 
Euss.  273). 

This  rule  still  holds  good,  and  notice  of  a  deed  within  the  period  for  which 
the  title  should  be  investigated,  which  affects  the  land,  is  notice  both  of  its  con- 
tents, and  of  the  facts  which  would  be  disclosed  if  its  production  was  insisted 
on  (see  Peto  v.  Hammond,  supra)  ;  but  where  a  deed  may  or  may  not 
affect  the  land,  and  the  purchaser  inquires  whether  it  does,  and  receives  an 
answer  in  the  negative,  he  is  not  bound  to  inquire  further  {Jonesy.  Smith  (1841), 
1  Hare,  43  ;  (1843),  1  Ph.  244;  see  English  and  Scottish  Mercantile  Pnvestment  Co. 
v.  Brunton,  [1892]  2  Q.  B.  700,  C.  A.').  Notice  that  the  land  is  in  the  posses- 
sion of  a  tenant  puts  the  purchaser  rn  inquiry  as  to  the  terms  of  the  holding, 
and  he  has  constructive  notice  of  ';he  tenant's  rights  {Taylor  v.  Stihhert  (1794), 
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Sect.  11.        Where  the  effect  of  constructive  notice  would  be  to  invalidate  a 
Notice.     transaction,  such  as  a  sale  under  the  Settled  Land  Acts,  the  court 
will  not  readily  apply  the  doctrine  (I). 


Part  III. —  Equitable  Interests  in  Property. 

Sect.  1. — Nature  of  Equitable  Estates, 

Sub-Sect.  1— Trust  Estates. 

Equitable         96.'  Equitable  estates  in  real  property  arise  either  under  trusts  or 
traslT  ^^^^^  mortgages.    An  equitable  estate  arises  under  a  trust  when  by  virtue 
of  a  deed,  will,  or  other  instrument  the  legal  owner — the  trustee — 
is  bound  to  hold  the  property  for  the  benefit  of  another,  the  cestui 

2  Yes.  43Y;  Allen  v.  Antlwny  (1816),  1  Mer.  282;  Mevx  Malthy  (1818),  2 
Swan.  277,  281),  including  an  agreement  for  sale  to  him  [Darnels  v.  Davison 
(1809),  16  Yes.  249,_  254;  (1811),  17  Yes.  433;  Hunt  y.  Luck,'  [1902]  1  Ch. 
428,  0.  A.).  But  this  only  refers  to  equities  between  the  purchaser  and  tenant 
when  the  legal  estate  has  passed ;  not  to  questions  between  vendor  and  pur- 
chaser bQfore  completion  {Oahalltro  v.  Henty  (1874),  9  Ch.  App.  447 ;  see 
Phillips  V.  Miller  {\%1b),  L.  E.  10  C.  P.  420,  Ex.  Ch.).  And  the  purchaser  is  not 
affected  with  notice  of  the  title  of  a  person,  other  than  the  vendor,  under  whom 
the  tenant  claims.  A  person  neglecting  to  inquire  to  whom  the  tenant  pays 
rent  is  not  affected  with  notice  of  the  interest  of  the  tenant's  lessor  ;  though  if 
he  has  actual  notice  that  an  adverse  claimant  is  in  receipt  of  rent,  he  is  affected 
with  notice  of  any  interest  such  claimant  may  have  [Barnhart  v.  Greenshields 
(1853),  9  Moo.  P.  C.  C.  18,  34;  Knight  v.  Boiuyer  (1858),  2  De  G.  &  J.  421,  C.  A.  ; 
Hunt  V.  Luck,  supra)  ;  Mumford  v.  Stohwasser  (1874),  L.  E.  18  Eq.  556,  on  this 
point  is  overruled. 

A  purchaser  is  bound  to  inquire  for  the  title  deeds  and  to  call  for  their  pro- 
duction {Birch  V.  Ellames  (1794),  2  Anst.  427  ;  Worthington  v.  Morgan  (1849), 
16  Sim.  547  ;  Berwick  &  Co.  v.  Price,  [1905]  1  Ch.  632,  638 ;  Re  Greer,  Greer  v. 
Greer,  [1907]  1 1.  E.  57) ;  but  he  may  accept  a  satisfactory  reason  for  their  non- 
production,  and  is  not  then  affected  with  notice  of  the  title  of  a  third  person 
who  in  fact  holds  them  [Plurnb  v.  Fluitt  (1791),  2  Anst.  432 ;  Hewitt  v.  Loosemore 
(1851),  9  Hare,  449,  457  ;  JEspin  v.  Pemherton  (1859),  3  De  G-.  &  J.  547,  556;  see 
Spencer  v.  Clarke  (1878),  9  Ch.  D.  137).  The  statement  that  they  are  at  a 
bankers  for  safe  custody  is  not  sufficient  [Maxfitld  v.  Burton  (1873),  L.  E.  17  Eq. 
15).  Actual  notice,  however,  that  the  deeds  are  in  the  custody  of  a  third  person 
is  notice  of  such  person's  interest  {Hiern  v.  Mill  (1801),  13  Yes.  114  ;  Dry  den  v. 
Frost  (1838),  3  Mv.  &  Cr.  670,  673 ;  and  see  Oliver  v.  Hinton,  [1899]  2  Ch.  264, 
C.  A.;  Walker  Y.^Linom,  [1907]  2  Ch.  104,  114)._ 

Constructive  notice  is  not  implied  where  negotiable  securities  are  taken  in  the 
ordinary  course  of  business  and  without  ground  of  suspicion,  merely  because 
inquiry  would  have  led  to  knowledge  of  a  defect  of  title  {London  Joint  Stock 
Bank  v.  /Simmows,  [1892]  A.  C.  201;  Thomson  y.  Clydesdale  Bank,  Ltd.,  [1893] 
A.  C.  282).  Notice  that  debentures  have  been  issued  is  not  necessarily  notice  of 
their  contents  [English  and  Scottish  Mercantile  Lnvestment  Co.  y.  Brunton,  [1892]  2 
Q.  E.  700,  C.  A. ;  Re  Valletort  Sanitary  Steam  Laundry  Co.,  Ltd.,  WardY.  Valletort 
Sanitary  Steam  Laundry  Co.,  Ltd.,  [1903]  2  Ch.  654;  see  Wilso7i  v.  Kelland,  [1910] 
2  Ch.  306).  And,  generally,  the  rules  as  to  constructive  notice  do  not  apply  to 
commercial  transactions  {^Manchester  Trust  v.  Furness,  [1895]  2  Q.  B.  539,  545, 
C.  A.).  But  they  apply  to  a  mortgage  of  a  policy  of  insurance  {Spencer  v.  Clarke, 
supra;  Re  Weniger's  Policy,  [1910]  2  Oh.  291),  and  to  a  trustee  paying  a  share 
of  the  trust  fund  to  an  assignee  of  the  cestui  que  trust  [Davis  v.  Hutchings, 
[1907]  1  Ch.  356).  As  to  notice  to  a  lessee  of  the  lessor's  title,  see  title 
IjAndloed  and  Tenant. 

(/)  Mogridge  v.  Clapp,  [1892]  o  Ch.  382,  396,  O.-A. ;  see  Hurrell  v.  Littlejohn, 
[1904]  1  Ch.  689. 
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que  trust  (m)  ;  or  when,  without  a  written  instrument,  the  circum- 
stances are  such  that  a  court  of  equity  will  impose  this  obligation 
upon  the  legal  owner  (n).  The  essence  of  the  relation  of  trustee  and 
cestui  que  trust  is  that  the  trustee  is  at  law  the  owner  of  the  land, 
though  the  cestui  que  trust  takes  the  profits,  and  can  require  the 
trustee  to  convey  at  his  direction  (o). 

97.  Originally  the  cestui  que  trust  was  not  considered  to  have  Nature  of 
any  right  in  the  land  itself  {p).  His  right  was  merely  a  personal 
right  to  enforce  the  trust  against  the  trustee  and  such  subsequent  ^''^^^^  ^ 
legal  owners  as,  in  the  view  of  a  court  of  equity,  ought  to  be  required 
to  give  effect  to  the  trust  (q).  Such  subsequent  owners  included 
persons  deriving  title  under  the  trustee  without  consideration, 
whether  with  or  without  notice  of  the  trust,  and  persons  taking 
from  the  trustee  for  valuable  consideration  with  notice  of  the  trust  (?  ). 
But  later  the  right  of  the  cestui  que  trust,  since  it  extended  to  the 
beneficial  enjoyment  of  the  land  itself,  came  to  be  regarded  as 
giving  him  an  estate  in  the  land ;  and  this  equitable  estate  now  ranks 
as  a  right  attaching  to  the  land  (s),  though  such  right  may  be 


Sect.  1. 
Nature  of 
Equitable 
Estates. 


(m)  See  Hardom  v.  Belilios,  [1901]  A.  C.  118,  123.  P.  C.  ;  and  as  to  the  term 
"  cestui  que  trust,"  see  Law  Quarterly  Eeview,  Vol.  XXVI.,  p.  196. 

{n)  For  tlie  various  classes  of  trusts— express,  constructive,  and  resulting — 
seep.  154:,  post;  and  title  Tkusts  and  Trustees. 

(o)  See  Butler's  note  to  Co.  Litt.  290  b,  adapting  to  trusts  the  definition  of  a 
use  in  Chudleigh's  Case  (1595),  1  Co.  Eep.  120  a,  121  b;  and  see  ibid.,  n.  (n). 

(p)  At  common  law  the  trust  was  a  thing  in  action,  to  be  enforced  only  by 
subpoena  in  Chancery,  and  hence  it  was  not  assignable  at  common  law  {Finches 
{Sir  Moyle)  Case  (1600),  4  Co.  Inst.  85). 

[q)  Before  the  Statute  of  Uses  (27  Hen.  8,  c.  10),  where  land,  was  conveyed  to 
one  and  his  heirs  to  the  use  of  another,  the  use  was  treated  at  law  as  repugnant 
to  the  previous  limitation  and  void,  but  it  was  recognised  and  enforced  in 
Chancery.  Hence  it  was  said  that  he  who  had  a  use  had/ws  neque  in  re  neque  ad 
rem,  but  only  a  confidence  and  trust,  for  which  he  had  no  remedy  at  the  common 
law,  but  only  by  subpoena  in  Chancery  {ChudJeigh's  Case,  supra,  n.  (p) ; 
Brenfs  Case  (1577),  2  Leon.  14,  16  ;  Gilbert,  Law  of  Uses  and  Trusts,  p.  2). 
The  use,  however,  had  a  flexibility  in  Chancery  which  was  denied  to  common 
law  limitations.  The  Statute  of  Uses  turned  the  use  into  the  legal  estate,  and  in 
conveyances  operating  under  the  statute  the  common  law  courts  allowed  it  to 
retain  this  flexibility ;  so  that,  for  instance,  an  estate  of  freehold  to  arise  in 
futuro  could  be  created  byway  of  springing  use  {Chudleigh's  Case,  supra,  at  124  a, 
n.  (ml));  but  declined  to  allow  that  there  could  be  a  use  upon  a  use  {TyrreVs 
Case  (1557),  Dyer,  155  a  ;  Tudor,  L.  C.  EealProp.,  4th  ed.,p.  289).  Hence  anew 
opening  was  made  for  equitable  jurisdiction,  and  the  whole  system  of  trusts  was 
in  effect  built  up  in  defiance  of  the  statute  [Hopkins  v.  Hopkins  (1738),  1  Atk. 
581).  To  this  system  of  trusts  the  principle  that  the  obligation  rested  only  on 
the  conscience  of  the  trustee  was  as  much  applicable  as  to  the  earlier  uses  (see 
Co.  Litt.  290  b,  n.  (1)). 

(r)  This  seems  to  have  been  settled  at  an  early  date,  although  at  first  the 
trust  bound  only  the  original  feoffee  to  uses  (see  Chudleigh's  Case,  supra, 
at  p.  121  b,  n.  (s),  referring  to  Keil.  42,  pi.  7  (1502) ).  Whether  a  lord  taking  the 
legal  estate  by  escheat  was  bound  by  the  trust  was  a  matter  of  doubt  [Fawcet  v. 
Loivther  (1751),  2  Ves.  Sen.  300,  304 ;  and  see  p.  95,  post) ;  but  a  disseisor 
-wsLSnothonnd  (Finch's  {Sir  Moyle)  Case  (1600),  4  Co.  Inst.  85  ;  Chudleigh's  Case, 
supra,  at  139  b ;  Gilbert,  Law  of  Uses  and  Trusts,  by  Sugden,  p.  429,  n.  (6)  ; 
Lewin,  Law  of  Trusts,  11th  ed.,  pp.  270,  274 ;  T.  Cyprian  Williams  in  51  Sol. 
Jo.,  p.  143). 

(s)  Re  Nishet  and  Potts'  Contract,  [1905]  1  Ch.  391  ;  affirmed  [1906J  1  Ch.  386, 
C.  A.   This  was  a  decision  that  a  disseisee  is  bound  by  the  equity  arising  out  of 
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Sect.  1. 
Nature  of 
Equitable 

Estates. 

Equitable 
waste. 


Equity  to  set 
aside  a  deed. 


Equity  of 
redemption. 


defeated  if  the  legal  estate  passes  to  an  owner  who  takes  for  value 
without  notice  (t). 

98.  For  some  purposes  a  tenant  for  life  is  treated  as  a  trustee 
for  those  entitled  in  remamder.  Thus,  although  he  may  be  expressly 
made  unimpeachable  for  waste,  so  as  not  in  general  to  be  liable  for 
acts  of  destruction  done  to  the  inheritance,  yet,  on  the  ground  of 
his  fiduciary  position,  equity  interposes  to  prevent  wanton  destruc- 
tion of  a  dwelling-house,  or  of  trees  planted  for  ornament  or  shelter, 
and  such  waste  is  known  as  equitable  waste  (a).  Equitable  waste, 
therefore,  is  treated  as  a  breach  of  trust,  and  after  the  death  of  the 
tenant  for  life  his  assets  are  liable  to  make  it  good  (5). 

99.  The  legal  owner  of  an  estate  in  land  who  has  conveyed  it 
in  such  circumstances  that,  while  the  conveyance  on  the  face 
of  it  is  good,  he  is  entitled  in  equity  to  have  it  set  aside,  has  an 
equitable  interest  in  the  land  which  is  analogous  to  the  beneficial 
ownership.  Consequently  it  can  be  devised  (c),  and  can  be  assigned, 
whether  for  value  or  by  voluntary  deed  (d).  If  money  has  been  paid 
for  the  legal  conversance,  the  equitable  right  is  similar  to  an  equity 
of  redemption  (e),  and  the  money  must  be  repaid  on  the  conveyance 
being  set  aside  (/)  Similarly,  a  purchaser  who  has  completed  his 
contract  may  be  entitled  to  impeach  a  title  founded  on  fraud  com- 
mitted on  his  vendor  ;  though,  since  the  right  to  complain  of  a  fraud 
is  not  a  marketable  commodity,  a  purchase  of  the  estate  for  the 
purpose  of  acquiring  a  right  to  set  aside  a  deed  for  fraud  will  not  be 
assisted  by  a  judgment  for  specific  performance  (g). 

Sub -Sect.  2. — Equity  of  Redemption, 

100.  An  equitable  estate  arises  under  a  legal  mortgage  when 
the  day  fixed  for  redemption  has  passed  without  payment  of  the 
mortgage  money.    Until  that  day  the  mortgagor  retains  his  legal 


a  restrictive  covenant ;  but  the  principle  applies  equally  to  a  trust,  and  the  case 
was  in  substance  an  overruling  of  the  old  law. 
[t)  See  p.  81,  ante.  . 

(a)  Anon.  (1704),  Ereem.  (CH.)  278;  Vane  v.  Barnard  {Lord)  (1716),  2  Yern. 
738;  Lawley  v.  Lawley  (1717),  Jac.  71,  n.  ;  Rolt  v.  Somerville  {Lord)  (1737),  2 
Eq.  Cas.  Abr.  759  ;  Coffin  v.  Coffin  (1821),  Jac  70.  As  to  the  origin  of  the 
jurisdiction,  see  Aston  v.  Aston  (1749),  1  Ves.  Sen.  264,  jjer  Lord  Haedwicke, 
L.O.,  at  p.  265  ;  and  see  titles  Eeal  PfioPERTY  and  Chattels  Eeal  ;  Settle- 
ments. 

(b)  Ormonde  {Marquis)  v.  Kynnersley  (1820),  5  Madd.  369. 

(c)  Stump  Y.  Gahy  (1852),  2  De  G.  M.  &  G.  623 ;  Gresley  v.  Mousley  (1859),  4 
De  G.  «fe  J.  78,  93. 

{d)  Dickinson  v.  Burrell,  Dickinson  {Ann)  v.  Burrell,  Stourton  v.  Burrell  (1866), 
L.  E.  1  Eq.  337  ;  but  to  enable  the  assignee  to  sue,  the  assignment  must  be  of 
the  assignor's  entire  interest  in  the  property,  and  not  of  the  mere  right  to  sue 
[ihid.,  per  Lord  Eomilly,  M.E.,  at  p.  342) ;  compare  Prosser  v.  Edmonds  (1835), 
1  Y.  &  0.  (ex.)  481,  491. 

,(e)  Blahe  v.  Johnson  (1700),  Prec.  Ch.  142. 

(/)  Stump  V.  Oahy,  supra,  per  Lord  St.  Leonards,  L.C.,  at  p.  630:  "In 
the  view  of  this  court  he  remains  the  owner,  subject  to  the  repayment  of  the 
money  which  has  been  advanced  "  ;  compare  Aldborough  {Lord)  v.  trye  (1840),  7 
01.  &  Fin.  436,  463,  H.  L. 

{g)  De  Hoghton  v.  Money  (1866),  2  Oh.  App.  164 ;  see  also  title  Specific 
Peheormance.  :  ji  kbw  8  . 
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right  under  the  terms  of  the  mortgage  to  a  reconveyance  on 
payment.  After  that  day  this  right  is  forfeited  at  law,  but  the 
mortgagor  is  entitled  to  be  relieved  against  ^  the  forfeiture  in 
equity  (h),  and  the  interest  which  he  thus  retains  in  the  land  is 
called  an  equity  of  redemption  (^).  It  is  not  a  mere  right,  but  is 
an  estate  .in  the  land ;  the  person  entitled  to  the  equity  of 
redemption  is  considered  as  the  owner  of  the  land,  while  the 
interest  of  the  mortgagee  is  treated .  as  part  of  his  personal 
assets  (/I-)-  Hence,  w^hen  this  position  is  changed  by  foreclosure, 
the  mortgagee,  in  acquiring  for  the  first  time  the  ownership  of, 
and  the  beneficial  title  to,  the  land,  takes  it  under  an  entirely 
new  title  (/)•  A  mortgage  by  way  of  trust  for  sale  is  a  mortgage 
only  (m). 

101.  The  Court  of  Chancery  was  so  jealous  of  preserving  the  Clog  on 
equity  of  redemption  that  it  did  not  allow  it  to  be  clogged  or  ^^^^^^  "J^^jj^ 
fettered  by  any  agreement  entered  into  by  the  mortgagor  and  not^aiiowed. 
mortgagee  at  the  time  of  the  mortgage  (n),  and  this  is  an  inflexible 
rule  at  the  present  time  (o).    It  does  not  prevent  the  mortgagee 
from  stipulating  for  a  collateral  advantage  if  this  is  limited  to  the 
duration  of  the  security,  and  is  not  unfair  to  the  mortgagor  (p). 
Nor  does  it  prevent  the  mortgage  being  for  a  fixed  term,  provided 
that  the  term  is  reasonable,  e.g,,  five  or  seven  years  (g).  But 
on  redemption  the  mortgagor  is  entitled  to  have  his  property  back 
as  free  and  unfettered  as  if  it  had  never  been  made  the  subject  of 
the  security  (?  ).     The  rule  applies  not  only  to  land,  but  to  other 


{h)  The  court,  it  was  said  with  some  exaggeration,  would  relieve  a  mortgagee 
to  the  tenth  generation  {Bacon  v.  Bacon  (1640),  Toth.  133) ;  see,  generally,  title 
Mortgage. 

(i)  See  p.  10,  ante. 

{k)  Caslorne  v.  Scarf e  (1737),  1  Atk.  603  ;  2  White  &  Tud.  L.  C,  7th  ed., 
p.  6;  Thornhorough  v.  BaJfer  (1675),  3  Swan.  628,  630. 

(Z)  Heath  V.  Pugh  (1881),  6  Q.  B.  D.  345,  C.  A.,  per  Lord  Selborne,  L.C.,  at 
p.  360.  The  right  o£  foreclosure  results  from  the  original  interference  of  equity 
in  favour  of  the  mortgagor;  see  Sampson  v.  Fattiso)i  [18^2),  1  Hare,  533,  536. 

(m)  Be  Alison^  Johnson  v.  Mounsey  (1879),  11  Oh,  D.  284,  294,  C.  A. ;  LocJcing 
V.  Parker  (1872),  8  Ch.  App.  30. 

{n)  Howard  v.  Harris  (1683),  1  Yern.  190;  Jennings  v.  Ward  (1705),  2  Vern. 
520;  TomiesY.  Conset  (1745),  3  Atk.  261  ;  Be  Edwards'  Estate  (1861),  11  I.  Ch.  E. 
367.  In  Orbg  v.  Trigg  (1722),  9  Mod.  Eep.  2,  it  was  considered  that  a 
covenant  in  a  mortgage  giving  the  mortgagee  a  right  of  pre-emption  was 
enforceable,  if  not  oppressively  used ;  but  this  is  doubtful.  , 

(o)  Salt  V.  Northampton  {Marquis),  [1892]  A.  C.  1. 

( p)  Such  as  a  covenant  in  a  mortgage  of  a  public-house  to  obtain  liquor  from 
the  mortgagee  during  the  continuance  of  the  mortgage  (Biggs  v-  Hoddinoit,  [1898] 
2  Ch.  307,  C.  A. ;  overruling  to  this  ex.teiit  the  dictum  in  Jennings  v.  Ward,  supra, 
that  a  man  shall  not  have  interest  for  his  money  and  a  collateral  advantage 
besides  for  the  loan  of  it).  A  covenant  not  so  restricted  in  duration  will  be  void 
^oakes  iSc  Co.,  Ltd.  Y.Bice,  [1902]  A.  C.  24;  Broiuny.  Byan,  [1901]  2  I.  E.  653, 
C.  A.);  Santley  v.  Wilde,  [1899]  2  Ch.  474,  contra,  is  overruled. 

[q)  Teevan  v.  Smith  (1882),  20  Ch.  D.  724,  729,  C.  A. ;  Morgan  v.  Jeffreys, 
[1910]  1  Ch,  620.  And  apparently  the  provision  for  the  mortgage  remaining 
must  be  binding  on  both  parties  {Morgan  v.  Jeffreys,  supra). 

{r)  Noakes  &  Co.,  Ltd.  v.  Bice,  supra,  per  Lord  Macnaghten,  at  p.  30.  It  has 
been  held  that  a  mortgagee  may  charge  a  bonus  or  commission  and  deduct  it  from 
the  money  advanced  (Po«er  v.  Edwards  (1857),  26  L.  J.  (ch.)  468  ;  Mainland  v. 
V-pjohn  (1889),  41  Ch.  D.  126) ;  but  that  he  cannot  claim  to  add  commission  or 
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forms  of  property,  such  as  shares  or  stock  (s),  or  a  policy  of 
insurance  (t) ;  it  forbids  an  indirect  as  much  as  a  direct  fetter  on 
the  property  (a) ;  and  it  applies  to  mortgages  made  by  commercial 
and  other  companies  (b).  But  an  agreement  fettering  the  equity 
made  subsequently  to  the  mortgage  is  valid  (c). 

Sub-Sect.  3. — Equitahle  Securities.  ' 

102.  In  addition  to  legal  mortgages,  which  give  the  legal  estate 
to  the  mortgagee  and  leave  an  equity  of  redemption  in  the 
mortgagor,  there  are  various  forms  of  security  under  which  the 
creditor  or  other  person  entitled  has  only  an  equitable  interest  (d). 
This  is  so  where  the  legal  estate  is  outstanding  in  a  prior  mortgagee, 
and  a  subsequent  incumbrancer  takes  a  conveyance  of  the  equity  of 
redemption  in  the  form  of  a  legal  mortgage  ;  and  where,  while  the 
legal  estate  remains  in  the  mortgagor,  an  equitable  charge  is 
created  by  deposit  of  title  deeds  or  otherwise  (e),  with  or  without 
a  memorandum  in  writing  (/).  In  addition,  charges  on  land  are 
created  by  will  or  settlement,  and  liens — such  as  a  vendor's  lien  (g) — 
arise  by  operation  of  law.  As  regards  such  equitable  mortgages 
or  charges,  and  equitable  liens,  the  chief  distinction  relates  to  the 
remedy  of  the  incumbrancer.  An  ordinary  second  mortgage  in  the 
form  of  a  legal  mortgage  carries  with  it  all  the  ordinary  remedies 
of  a  mortgagee.  The  mortgagee  is  entitled  to  foreclose  the 
mortgagor ;  and,  on  the  other  hand,  he  is  entitled  to  redeem  the 

remuneration  to  principal  and  interest  wlien  the  mortgage  is  paid  off  {James  v. 
Kerr  (1889),  40  Ch.  D.  449  ;  Field  v.  Hopkins  (1890),  44  Oh.  D.  524,  0.  A.).  It  is 
doubtful,  however,  whether  these  latter  cases  would  be  followed  since  Biggs  v. 
Hoddinott,  [1898]  2  Ch.  307,  C.  A. 

(s)  Bradley  v.  Carritt,  [1903]  A.  C.  253 ;  Samuel  v.  Jarrah  Timber  and  Wood 
Paving  Corporation,  [1904]  A.  C.  323. 

{t)  Salt  V.  Northampton  {Marquis),  [1892]  A.  C.  1. 

(a)  Bradley  v.  Carritt,  supra. 

(b)  Samuel  v.  Jarrah  Timber  and  Wood  Paving  Corporation,  supra  ;  British  South 
Africa  Co.  v.  De  Beers  Consolidated  Mines,  Ltd.,  [1910]  1  Ch.  354;  C.  A.  (1910), 
54  Sol.  Jo.  679.  Irredeemable  debenture  stock  is  authorised  by  the  Companies 
(Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  103 ;  see  title  Companies,  Vol.  Y., 
p.  362. 

(c)  Reeve  v.  Lisle,  [1902]  A.  C.  461. 
{d)  See  generally,  title  Mortgage. 

(e)  See  Re  Pidcock,  Penny  v.  Pidcock  (1907),  51  Sol.  Jo.  514. 
(/)  The  creation  of  a  charge  on  land  without  writing  is  opposed  to  the  Statute 
of  Frauds,  but  such  securities  have  been  supported  on  the  ground  that  the 
delivery  of  the  title  deeds  is  an  act  of  part  performance  {Russel  v.  Russel  (1783),  1 
Bro.  C.  C.  269) ;  this  has  been  disapproved  of,  but  followed  {Ex  'parte  Haigh  (1805), 
11  Yes.  403  ;  Ex  parte  Finden  (1805),  11  Yes.  404,  n. ;  see  NoiTis  v.  Wilkinson 
(1806),  12  Yes.  192,  197;  Ex  parte  Mount/or t  {1808),  14  Yes.  606;  Ex  parte 
Coombe  (1810),  17  Yes.  369  ;  see  Re  McMahon,  McMahon  v.  McMahon  (1886),  55 
L.  T.  763;  compare  p.  71,  ante).  And  evidence  of  the  agreement  being  thus 
let  in,  the  deposit  may  cover  subsequent  advances,  if  the  agreement  is  clearly 
shown  to  be  to  that  effect  {Ex  parte  Langston  (ISlo),  17  Yes.  227 ;  see  n.  (1) 
(5th  ed.  by  Belt)  to  Russel  v.  Russel,  supra) ;  though  a  legal  mortgage  cannot 
be  extended  by  parol  agreement  to  cover  a  further  advance  {Re  Heivett,  Ex 
parte  Hooper  (1815),  1  Mer.  7).  The  actual  delivery  of  the  title  deeds  by  way  of 
security  is  necessary.  It  is  not  sufficient  that,  after  a  parol  agreement  to 
give  security,  they  come  into  the  hands  of  the  creditor  for  another  purpose  {Re 
Beetham,  Ex  parte  Broderick  (1886),  18  Q.  B.  D.  380,  385). 

(r/)  See  Mackreth  v.  Symmons  (1808),  15  Yes.  329 ;  2  White  &  Tud.  L.  C,  7th  ed., 
p.  926;  Kettlewell  v.  Watson  (1884),  26  Ch.  D.  501,  C.  A. ;  see  title  Lien. 
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prior  mortgage.  A  charge  accompanied  by  an  agreement  to 
execute  a  legal  mortgage,  and  also  a  charge  created  by  deposit  of 
title  deeds,  carries  with  it  the  same  remedy  of  foreclosure.  The 
court  treats  the  deposit  as  an  agreement  to  execute  a  legal 
mortgage,  and,  therefore,  as  giving  all  the  remedies  incident  to 
such  a  mortgage  (h).  But  a  charge  created  by  settlement  or  by 
will  does  not  carry  with  it  a  right  of  foreclosure,  but  only  a  right 
of  sale,  to  be  exercised  with  the  help  of  the  court  (i)  ;  and  in  the 
case  of  an  equitable  lien  the  creditor  must  have  recourse  to  the 
court  to  declare  the  lien,  and  enforce  it  by  sale(j). 

A  charge  may  be  created  by  covenant,  as  where  a  settlor 
covenants  to  charge  an  annuity  on  his  real  estate  or  on  a  specified 
part  of  it  (k) ;  and  a  covenant  to  charge  under  a  power,  where  the 
covenantor  becomes  insane  before  he  can  exercise  it,  may 
be  assisted  in  equity  as  a  defective  execution  of  the  power  (l).  But 
there  is  no  charge  if  the  lands  to  be  subject  to  it  are  not 
ascertained  (m),  or  if  the  settlor  has  an  option  of  settling  money 
instead  of  the  annuity  (n).  An  agreement  to  execute  a  mortgage  on 
request  does  not  give  an  immediate  charge  (o). 

Sub-Sect.  4. — Incidents  of  Equitable  Estates. 

103.  Equitable  estates,  whether  arising  under  trusts  or  under  Equitable 

mortgages,  are  dealt  with  upon  the  principle  that  equity  follows  the  a^aW^o^^^^ 

law       and  are  in  general  subject  to  the  same  rules  as  legal  legal  estates, 
estates  {q).  Thus  they  can  be  divided  into  various  concurrent  or 
successive  interests  (r),  and  the  words  of  limitation  by  which  this 


{h)  Carter,  v.  WaU  (1877),  4  Ch.  D.  605,  per  Jessel,  M.E.,  at  p.  60G ; 
Harrold  v.  Plenty,  [1901]  2  Ch.  314. 

(t)  In  the  case  of  a  judgment  becoming  a  charge  on  land,  the  creditor  has 
been  allowed  a  right  of  foreclosure  (see  FioUeston  v.  Morton  (1842),  1  Dr.  &  War. 
171,  195;  Jones  v.  Bailey  (1853),  17  Beav.  582  ;  Fisher  on  Mortgages,  5th  ed., 
p.  481) ;  and  this  analogy  has  been  followed  with  regard  to  a  charge  created  by 
debentures  {Sadler  v.  Worley,  [1894]  2  Ch.  170;  Re  Continental  Oxygen  Co., 
Elias  V.  Continental  Oxygen  Co.,  [1897]  1  Ch.  511).  But  the  ordinary  mode  of 
enforcing  a  charge  is  by  sale  (see  Footner  v.  Sturgis  (1852),  5  De  G.  &  Sm.  736) ; 
and  this  is  the  only  way  when  the  charge  is  created  by  will  or  settlement  {Be 
Owen,  [1894]  3  Ch.  220 ;  Be  Lloyd,  Lloyd  v.  Lloyd,  [1903]  1  Ch.  385,  404,  0.  A.). 

(/)  See  titles  Lien  ;  Mortgage  ;  Pawistbrokers  and  Pledges. 

{k)  Legard  v.  Hodges  (1792),  1  Ves.  477;  Bavenshaw  v.  Hollier  (1834),  7 
Sim.  3 ;  Montagu  v.  Sandwich  {Earl)  (1886),  32  Ch.  D.  525,  C.  A. 

{I)  Affleck  V.  Affleck  (1857),  3  Sm.  &  G.  394;  see  title  Powers. 

(m)  FremoultY.  Dedire{lU^),  1  P.  Wms.  429;  Williams  v.  Lucas  (1789),  2 
Cox,  160;  Mornington  v.  Keane  (1858),  2  De  G.  &  J.  292;  see  Averall  v. 
Wade  (1835),  L.  &  G.  temp.  Sugd.  252,  261  ;  and  compare  Kennedy  v. 
Z>a/yJ  1804),  1  Sch.  &  Lef.  355,  371,  where  an  agreement  on  marriage  made 
in  1764  by  a  Papist  in  Ireland  to  convey  all  his  real  estate  in  strict  settlement 
in  case  he  should  at  any  time  be  qualified  by  law  to  do  so,  was  held  not  to 
constitute  a  charge  on  his  estate  until  1778,  when  the  Papist  disabilities  wer© 
removed  by  17  &  18  Geo.  3,  c.  49  (Irish). 

{n)  Bavenshaw  v.  Hollier,  supra. 

(o)  Shaw  V.  Foster  (1872),  L.  E.  5  H.  L.  321,  334. 

(p)  Coope  V.  Arnold  (1855),  4  De  G.  M.  &  G.  574,  585 ;  and  see  p.  68,  ante. 

(q)  As  to  a  trust  estate,  see  Hopkins  v.  Hopkins  (1738),  1  Atk.,  581,  591  ; 
Burgess  v.  Wheate,A.-G.  v.  Wlieate  (1759),  1  Eden,  177,  223,  226;  as  to  an  equity 
of  redemption,  see  Cashorne  y.  Scarf e  (1737),  1  Atk.  603 ;  2  White  &  Tud.  L.  C, 
7th  ed.,  p.  6. 

(r)  In  the  case  of  limitations  of  a  trust  estate,  the  fact  that  the  legal  estate  was 
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Sect.  1.  division  is  effected  usually  receive  the  same  construction  as  in  the 

Nature  of  case  of  legal  limitations  (s) :  they  are  subject  to  the  same  rules  o 

Equitable  descent  (t);  they  can  be  devised  (i^)  and  alienated  (a) ;  and  they  can 
Estates,         made  availalole  for  payment  of  debts  (b).    If,  however,  there  is 


vested  in  tlie  trustees  was  a  sufficient  protection  to  contingent  remainders 
(Hopkins  v.  Hopkins  (1734),  Cas.  tetaj).  Talb.44  ;  Pearne's  Contingent  Remainders, 
p.  304;  Re  Finch,  Ahhiss  v.  Burneij  (1881),  17  Ch.  D.  211,  229,  C.  A.;  Marshall 
V.  Gingell  (1882),  21  Ch.  D.  790)  ;  and  so  a  legal  estate  outstanding  in  a 
mortgagee  preserved  contingent  remainders  (Astley  v.  Micktethwait  (1880),  15 
Ch.  D.  59,  65). 

(s)  See  Norfolk's  [Duke)  Case  (1685),  3  Cas.  in  Ch.  28  ;  Co.  Litt.  290  b.,  Butler's 
note  ;  1  Sanderson,  Uses  and  Trusts,  4th  ed.,  p.  269 ;  Shep.  Touch,  by  Preston, 
p.  507,  note  (8) ;  2  Preston's  Estates,  p.  64.  Hence  in  a  deed  an  equitable 
limitation  by  way  of  executed  trust  in  favour  of  a  person  without  words  of 
inheritance  gives  only  a  life  estate  [Holliday  v.  Overton  (1852),  15  Beav.  480, 
affirmed  on  appeal,  16  Jur.  751;  Lucas  v.  Brandreth  (No.  2)  (1860),  28  Beav. 
274;  Tatham  v.  Vernon  (1861),  29  Beav.  604: ;  Middleton  y.  Barker  [1813],  29 
L.  T.  643  ;  Meyler  v.  Meyler  (1883),  11  L.  R  Ir.  '522;  Be  Whiston's  Settlement, 
Lovatt  V.  Williamson,  [1894]  1  Ch.  661).  Executory  trusts  are  construed  with 
more  freedom  (Egerton  v.  Brownlow  {Earl)  (1853),  4  H.  L.  Cas.  1,  210;  Sack- 
ville  West  v.  Holmesdale  {Viscount)  {1810),  L.  E.  4  H.  L.  543).  The  rule  in 
Shelley's  Case  applies  to  equitable  limitations  {Austen  v.  Taylor  (1759),  1  Eden, 
361;  Be  BucUoji,  Buckton  v.  Buckton,  [1907]  2  Ch.  406);  provided  all  the 
limitations  are  of  this  nature  (Fearne's  Contingent  Eemainders,  p.  52,  v.  9  ; 
p.  58).  So,  too,  does  the  rule  against  double  possibilities,  which  forbids  a 
limitation  in  favour  of  a  child  of  an  unborn  person  {Re  Nash,  Cook  v.  Frederick, 
[1910]  1  Ch.  1,  _C.  A.). 

{t)  See  Co.  Litt.  290  b,  Butler's  note.  This  applies  also  to  copyholds,  so  that 
in  trusts  executed  the  beneficial  estate  descends  in  accordance  with  the  special 
custom  of  the  manor,  e.g.,  to  the  youngest  son  {Trash  v.  Wood  (1839),  4  My.  & 
Cr.  324;  Re  Hudson,  Cassels  y.  Hudson,  [1908]  1  Ch.  655);  and  so  as  to  an 
equity  of  redemption  {Faiucet  v.  Loiuther  (1751),  2  Yes.  Sen.  300,  303). 

{u)  Devises  of  equitable  estates  were  recognised  at  common  law  {Pawlett  v. 
A.-G.  (1667),  Hard.  465,  469  ;  and  see  Anon.  (1679),  2  Cas.  in  Ch.  8  ;  Blake  v. 
Foster  (1813),  2  Ball  &  B.  387). 

(a)  The  resemblance  between  legal  and  equitable  estates  was  carried  so  far  that 
trust  estates  tail  were  barred  by  fine  and  recovery,  although  they  were  in  their 
nature  incapable  of  these  processes  {Goodrick  v.  Brown  (1664),  Ereem.  (ch.)  180  ; 
North  V.  Way  (1681),  1  Yern.  13  ;  Co.  Litt.  290  b,  Butler's  note  (xiv.)  ;  Hopkins 
V.  Hopkins  (1738),  1  Atk.  581,  591)  ;  and  similarly  as  to  equities  of  redemption 
{Casborney.  Scarfe  (1737),  1  Atk.  603 ;  2  White  &  Tud.  L.  C,  7th  ed.,  p.  6).  But 
there  was  a  necessary  exception  as  to  forms  of  conveyance,  since  an  equitable 
estate  was  incapable  of  livery  of  seisin,  or  of  being  conveyed  under  the  Statute 
of  Uses,  and  hence  a  trust  estate  could  be  transferred  by  assignment  or  declara- 
tion of  trust  in  writing,  or,  before  the  Statute  of  Erauds  by  parol.  Under  the 
modern  system  of  conveyancing  voluntary  assignments  of  equitable  estates  are  in 
practice  always  made  by  deed,  but  a  transfer  for  value  is  equally  effectual  if  made 
under  hand  only ;  see  title  Deeds  and  Othee  Instruments,  Yol.  X.,  p.  375, 
note  {d).  Before  the  institution  of  the  separate  use  a  wife's  trust  term  was  sub- 
ject to  alienation  by  her  husband  unless  it  had  been  assigned  in  trust  for  her  with 
his  consent  {Turner's  Case  (1681),  1  Yern.  7 ;  Fitt  v.  Hunt  (1681),  1  Yern.  18  ; 
Jewsony.  Moulson  (1742),  2  Atk.  417,  421);  and  after  her  death  the  husband 
surviving  takes  her  chattels  real  vested  in  possession  during  the  coverture 
without  taking  out  administration  to  her,  and  therefore,  also,  her  equitable 
term  {Re  Bellamy,  Elder  v.  Pearsmi  (1883),  25  Ch.  D.  620,  623). 

(6)  That  is,  by  equitable  execution  (see  title  Execution),  or  by  sale  ;  in  this 
respect  equity  followed  the  law,  and  allowed  the  equitable  remedy  against 
only  one  half  of  the  debtor's  real  estate,  as  under  a  writ  of  elegit  before 
the  Judgments  Act,  1838  (1  &  2  Vict.  c.  110)  {Stileman  v.  Ashdoivn  (1743),  2 
Atk.  608;  see  Rowe  y.  Bant  (1751),  1  Dick.  150).  And  as  to  the  remedy 
against  devisees  of  the  debtor  under  stat.  (1691)  3  Will.  &  Mar.  c.  14,  see 
Gawler  v.  Wade  (1707),  1  P.  Wms.  99.  >  ^'il 
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on  the  deed  a  clear  intention  apparent  that  the  grantee  of  an  Sect.  i. 

equitable  estate  shall  take  the  entire  equitable  fee  simple,  this  Nature  of 

may  pass  without  express  limitation  of  such  an  estate  (c).  Equitable 

Estates. 

104.  But  the  analogy  between  legal  and  equitable  estates  does   

not  in  strictness  apply  as  regards  rights  in  favour  of  third  parties  ^^s^^^ 

— such  as  escheat  (d)  and  dower  (e) — which  are  incident  to  the  ifguUstate 

 ■  not  usually 

.  (c)  "  In  limitation  of  a  trust  either  of  real  or  personal  estate  to  be  determined  incident  to 
[in  a  court  of  equity],  the  construction  ought  to  be  made  according  to  the  equitable 
construction  of  limitations  of  a  legal  estate ;  with  this  distinction,  unless  the  intent 
of  the  testator  or  author  of  the  trust  plainly  appears  to  the  contrary  "  {Garth  v. 
Baldwin  (1755),  2  Ves.  Sen.  646,  jper  Lord  Hajjdwicke,  L.C,  at  p.  655;  sea 
Hayes,  Introduction  to  Conveyancing,  5th  ed.,  Vol.  I.,  p.  92  ;  Williams 
on  Settlements,  p.  60) ;  and  effect  has  been  given  to  this  reservation  in  Piujh  v. 
Drew  (1869),  17  W.  E.  988  ;  Re  THngham's  Trusts,  Tringham  v.  Greenhill, 
[1904]  2  Ch.  487  ;  Re  Oliver's  Settlement,  Evered  v.  Leigh,  [1905]  1  Ch.  191 ;  Re 
Houston,  Rodgers  v.  Houston,  [1909]  1  I.  R.  319 ;  Re  Thurshy's  Settlement,  Grant 
v.  Littledale,  [1910]  2  Ch.  181,  189;  see  Re  Ford  and  Ferguson's  Contract,  [1906] 

1  I.  E.  607  ;  but  see  Re  Irwin,  Iriuin  v.  Parkes,  [1904]  2  Ch.  752,  as  to  the  cases 
to  which  the  reservation  is  to  be  confined.  In  Bagsliaw  v.  Spencer  (1748),  2  Atk. 
577  ;  1  Yes.  Sen.  142,  Lord  Haedwicke  treated  all  trusts  as  executory  for  the 
purpose  of  the  construction  of  equitable  limitations,  but  in  Garth  v.  Baldwin, 
supra,  he  did  not  carry  this  freedom  of  construction  so  far  ;  see  Jones  v.  Morgan 
(1783),  1  Bro.  C.  C.  206,  222. 

[d)  Thus,  escheat  for  lack  of  a  tenant  is  an  incident  of  the  legal  estate,  but  it 
was  not  in  equity  made  an  incident  of  the  equitable  estate.  In  the  case  of  a 
trust,  it  is  probable  that,  on  escheat  of  the  legal  estate,  the  lord  took  it  free  from 
the  trust,  and,  if  this  was  so,  there  was  no  reason  for  allowing  him  an  escheat  of 
the  equitable  estate  as  well.  But  the  point  was  not  settled,  and,  in  fact,  escheat 
of  the  legal  estate  was  an  unlikely  event.  On  the  other  hand,  upon  the  death 
of  the  cestui  que  trust  intestate  and  without  heirs,  the  lord  could  not  call  for  a 
conveyance  from  the  trustee,  who  therefore  kept  the  land  for  his  own  benefit 
{A.-G.  V.  Sa7ids  (1669),  Hard.  4S8;  Burgess  v.  Wheate  (1759),  1  Eden,  177,  per 
Henley,  Lord  Keeper,  and  Clarke,  M.E.).  Lord  Mansfield,  6. J.,  who 
dehvered  a  dissentient  judgment  in  Burgess  v.  Wheate,  supra,  considered  that  the 
lord's  legal  estate  by  escheat  would  be  subject  to  the  trust,  and  that  on  the 
other  hand  the  lord  would  take  beneficially  by  escheat  of  the  equitable  estate. 

In  the  case  of  an  equity  of  redemption  also,  the  legal  estate  and  not  the 
equity  escheated  {Burgess  v.  Wheate,  supra,  at  p.  256;  Faivcet  v.  Lowther  (1751), 

2  Yes.  Sen.  300);  but  the  lord,  on  the  escheat  of  the  legal  estate,  took  it 
subject  to  the  equity  of  redemption  ;  the  mortgagee,  on  the  other  hand,  in  the 
event  of  the  death  of  the  mortgagor  intestate  and  without  heirs,  was  entitled  to 
hold  the  estate  free  from  the  equity  of  redemption  unless  it  was  required  for 
creditors  of  the  mortgagor,  or  unless  the  mortgagee,  by  suing  the  personal 
representatives  for  the  mortgage  debt,  made  himself  liable  to  reconvey  to  them 
{Burgess  v.  Wheate,  supra,  at  pp.  210,  256  ;  Gordon  y.  Gordon  {\82l),  3  Swan. 
400) .  Similarly,  under  the  modern  system  of  conveying  freehold  hereditaments 
in  possession  by  grant,  the  mortgagee  under  a  legal  mortgage  becomes  seised  at 
law  of  the  hereditaments,  so  as,  m  the  case  of  customary  freeholds,  to  be  subject 
to  the  legal  incidents  of  tenure ;  while  the  mortgagor,  on  the  other  hand,  although 
remaining  in  possession,  is  not  so  subject.  Consequently  a  heriot  is  not  due  on 
the  death  of  the  mortgagor  (Copesto^e  v.  Hoper,  [1908]  2  Ch.  10,  C.  A.;  see 
articles  by  T.  Cyprian  Williams  in  51  Sol.  Jo.  478,  496  ;  52  ibid.,  510) ;  and 
title  Copyholds,  Yol.  YIII.,  p.  39. 

(e)  The  refusal  of  equity  to  allow  a  wife  dower  out  of  an  equitable  estate 
appears  to  have  been  originally  based  on  the  same  principle  as  the  refusal  to 
allow  escheat.  Dower  was  an  incident  of  the  legal  estate,  and  was  not  made 
incident  also  to  the  equitable  estate.  But  where  the  legal  estate  was  in  a 
trustee  the  dowress  could  only  take  subject  to  the  trust,  and  hence  she  was,  in 
effect,  excluded  both  from  the  legal  and  the  equitable  estate.  However  correct 
theoretically,  this  was  felt  to  be  wrong  practically,  since  dower  was  a  right  of 
property  which  might  fairly  be  claimed  against  an  equitable  as  much  as  against 
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legal  estate.  These  remain  incident  to  the  legal  estate ;  they  are 
not  transferred  to  the  equitable  estate,  nor  are  they  doubled  by 
corresponding  rights  being  given  also  against  the  equitable  estate. 
Exceptions  to  this  rule,  however,  have  been  introduced  by 
statute  (/). 

Sub-Sect.  5. — EquitaUe  Interests  in  Personal  Property  and  under  Contracts. 

105.  Equitable  interests  may  subsist  also  in  personal  property 
by  reason  of  the  creation  of  trusts  {g)  ;  and,  upon  a  mortgage  of 
such  property,  an  equity  of  redemption  will  arise  in  favour  of  the 
mortgagor,  which  will  last  until  the  property  has  been  lawfully  sold 
by  the  mortgagee,  or  until  he  has  obtained  a  judgment  for  fore- 
closure Qi).  And  to  the  legal  and  equitable  interests  thus  co-existing 
the  same  principles  apply  as  in  the  case  of  real  property.  The 
burdens  incident  to  the  legal  estate  must  be  borne  by  the  legal 
owner,  and  cannot  be  enforced  against  the  cestui  que  trust  {%), 

a,  legal  estate,  and  it  was  allowed  out  of  an  equity  of  redemption  by  Jekyll, 
M.E.,  in  Banks  v.  Sutton  (1732),  2  P.  Wms.  700.  But  too  many  titles  had  been 
accepted  on  the  faith  of  the  existence  of  a  trust  being  a  protection  against  dower 
to  allow  of  the  rule  being  set  aside,  and  dower  was  not  admitted  in  the  case 
either  of  a  trust  estate  or  of  an  equity  of  redemption  existing  at  the  date  of  the 
marriage  {Chaplin  v.  Chaplin  (1733),  3  P.  Wms.  229  ;  A.-G.  v.  Scott  (1735),  Cas. 
temp.  Talb.  138  ;  Godtuin  v.  Winsmore  (1742),  2  Atk.  525  ;  V'Arcij  v.  Blake 
(1805),  2  Sch.  &  Lef.  387).  And  similarly  as  to  freebench  {Forder  y.' Wade 
(1794),  4  Bro.  C.  C.  521 ;  Smith  v.  Adams  (1854),  5  De  G.  M.  &  G.  712,  C.  A.  ; 
compare  Godiuin  v.  Winsmore,  supra).  But  the  theory  that  rights  peculiar  to  the 
legal  estate  are  not  to  be  extended  to  the  equitable  estate  was  never  applied  to  a 
tenancy  by  the  curtesy.  This  was  treated  as  subject  to  the  general  principle  that 
the  rules  of  property  ought  to  be  the  same  in  all  courts,  and  it  was  allowed  both 
in  the  case  of  trust  estates  {Watts  v.  Ball  (1708),  1  P.  Wms.  108)  and  of  equities 
of  redemption  {Cashorne  v.  Scarfe  (1737),  1  Atk.  603 ;  2  White  &  Tud.  L.  0., 
7th  ed.,  p.  6) — in  the  latter  case  on  the  ground  that  the  mortgagor  was  to  be 
regarded  as  in  equitable  seisin  of  the  estate,  which  of  course  should  have  been 
equally  effectual  to  give  a  right  of  dower.  But  the  inconsistency  was  allowed 
to  stand ;  see  D'Arcy  v.  Blake,  supra,  per  Lord  Eedesdale,  L.O.,  at  p.  389. 

(/)  Thus,  under  the  Intestates  Estates  Act,  1884  (47  &  48  Yict.  c.  71),  s.  4, 
equitable  estates  may  escheat  to  the  Crown ;  and  under  the  Dower  Act,  1833 
(3  &  4  Will.  4,  c.  105),  dower  is  allowed  out  of  equitable  estates. 

(g)  A  trust  is  the  usual  mode  of  creating  successive  interests  in  personal  property 
(see  Fearne,  Contingent  Eemainders,  p.  407,  v.),  and  is  essential  for  this  purpose 
in  assignments  inter  vivos ;  though  under  wills  a  future  interest  could  be 
created  at  law  in  chattels  real  by  way  of  executory  gift,  and  a  future  interest 
in  chattels  could  be  similarly  created  in  equity  (see  Vachel  v.  Vachel  (1669),  1 
Cas.  in  Oh.  129).  Originally,  in  order  to  secure  this  effect,  the  preceding  bequest 
for  life  must  have  been  of  the  use  of  the  chattels,  not  of  the  chattels  themselves ; 
but  this  distinction  was  abandoned  (Fearne,  Contingent  Eemainders,  p.  406) ;  and 
the  former  practice  of  requiring  the  legatee  for  life  to  give  security  was  also 
abandoned,  and  he  was  required  instead  to  sign  and  deposit  with  the  master  an 
inventory  of  the  goods  {Foley  v.  Burnell  (1783),  1  Bro.  C.  C.  274,  279  ;  Conduitt  v. 
Soane  (1844),  1  Coll.  285).  But  the  legatee  for  life  is  still  entitled  absolutely  to 
thingB  quce  usu  consumuntur  {Bandall  Y.  Massell  (1817),  3  Mer.  190;  Andrew  y. 
Andrew  (1845),  1  Coll.  686,  691).  As  to  equitable  security  on  a  policy  of  life 
insurance,  see  Crossley  v.  City  of  Glasgow  Life  Assurance  Co.  (1876),  4  Ch.  D.  421. 

(A)  Foreclosure  or  sale  is  the  appropriate  remedy  in  the  case  of  personal 
property  not  passing  by  delivery  {London  and  Midland  Bank  v.  Mitchell,  [1899] 
2  Ch.  161 ;  Harrold  v.  Plenty,  [1901]  2  Ch.  314) ;  but  where  the  property  passes 
by  delivery,  the  mortgage  operates  by  way  of  pledge,  and  foreclosure  does  not 
lie  {Carter  v.  Wake  (1877),  4  Ch.  D.  605). 

(i)  Thus  a  trustee  of  shares  is  liable  for  calls  {Be  Electric  Telegraph  Co.  of 
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who,  on  the  other  hand,  is  bound  to  mdemnify  the  trustee  against      Sect.  l. 
such  burdens,  and  is  entitled  to  the  beneficial  enjoyment  of  the    Nature  of 
property  (A).  Equitable 

Estates 

106.  The  doctrine  of  trusts  applies  also  to  contracts,  and  where   

two  persons  enter  into  a  contract  which  is  intended  to  be  for  the  Equitable 
benefit  of  a  third  person,  such  person  is  a  cestui  que  trust  under  con^trTct^^ 
the  contract,  and  may  enforce  it  in  a  court  of  equity  (/) ;  thus,  under 
articles  of  partnership  a  trust  may  be  created  in  favour  cf  the  widow 

of  one  of  the  partners  (m).  And  in  a  settlement  by  w^ay  of  covenant, 
if  the  covenant  is  already  perfect,  equity  will  interfere  in  favour  of 
a  volunteer,  even  though  the  deed  has  been  kept  by  the  settlor 
till  his  death,  and  not  communicated  to  the  trustees  or  the  cestui 
que  trust  {n) ;  and  volunteers  w^ho  are  defeated  by  the  covenantor 
conveying  away  trust  property  may,  after  his  death,  claim  against 
his  assets  (o). 

Sub-Sect.  6. — Imperfect  Gifts  not  Assisted. 

107.  Equitable  interests  in  property  may  be  created  in  favour  Imperfect 
of  volunteers,  but  a  court  of  equity  does  not  interfere  to  perfect  s^^ts^ot 

^  ^  assisted. 


Ireland,  Bunn's  Case  (1860),  2  De  G.  F.  &  J.  275,  C.  A. ;  Ue  Moseley  Green  Coal 
and  Coke  Co.,  Ltd.,  Barrett's  Case  (1864),  4  De  G.  J.  &  Sm.  416 ;  Be  East  of  England 
Banliing  Co.,  Ex  parte  Bugg  (1865),  2  Drew.  &  Sm.  452);  and  this  liability  is 
not  limited  to  the  amount  of  the  trust  estate  {Lei f child'' s  Case  (1865),  L.  R.  1  Eq. 
231 ;  Miiir  v.  City  of  Glasgoiu  Bank  (1879),  4  App.  Gas.  337) ;  and  he  holds  "  in 
his  own  right"  so  as  to  be  qualified  (where  this  is  a  requirement)  for  director- 
ship {Pidbrook  v.  Richmond  Consolidated  Mining  Co.  (1878),  9  Ch  D.  610; 
Bainlridge  v.  Smith  (1889),  41  Ch.  D.  462,  C.  A.  ;  Cooper  v.  Griffin,  [1892]  1 
Q.  B.  740,  C.'A.  ;  Sutton  y.  English  and  Colonial  Produce  Co.  (1902),  50  W.  R. 
571).  A  mortgagee  who  takes  a  transfer  of  the  mortgaged  shares  is  in  the  same 
position  {Royal  Bank  of  India's  Case  (1869),  4  Ch.  App.  252  ;  Weikersheim's  Case 
(1873),  8  Ch.  App.  831).  So  a  trustee  {Gretton  v.  Diggles  (1813),  4  Taunt.  766)  and 
a  mortgagee  by  assignment  {Haig  v.  Homan  (1830),  4  Bli.  (n.  s.)  380,  H.  L. ;  Stone 
V.  Evans  (1796),  Peake,  Add.  Cas.  94)  of  leasehold  property  are  liable  at  law 
upon  the  covenants  in  the  lease  ;  but  cannot  be  compelled  in  equity  to  perform 
them  {Sparkes  v.  Smith  (1692),  2  Vern.  275) ;  and  an  equitable  interest  in  lease- 
holds, though  accompanied  by  possession,  imposes  no  direct  liability.  As  to  a 
mortgagee  by  deposit,  see  Moores  v.  Choat  (1839),  8  Sim.  508  ;  Robinson  v.  Rosher 
(1841),  1  Y.  &  C.  Ch.  Cas.  7  ;  Moore  v.  Greg  (1848),  2  Ph.  717  ;  as  to  a  cestui  que 
trust,  see  Nokes  v.  Fish  (1857),  3  Drew.  735  ;  and  as  to  an  equitable  assignee  under 
an  agreement  to  take  an  assignment,  see  Cox,  v.  Bishop  (1857),  8  De  G.  M.  &  G. 
815,  C.  A. ;  Friary,  Holroyd,  and  Healey's  Breweries,  Ltd.  v.  Singleton,  [1899] 
1  Ch.  86. 

{k)  As  to  shares,  see  Hughes-IIallettY.  Indian  Mammoth  Gold  Mines  Co.  (1882), 
22  Ch.  D.  561 ;  Hardoon  v.  Belilios,  [1901]  A.  C.  118,  123,  P.  C.  ;  as  to  leases, 
see  Close  v.  Wilherforce  (1838),  1  Beav.  112;  Willson  v.  Leonard  (1840),  3  Beav. 
373  ;  Nokes  v.  Fish,  supra ;  but  the  company  or  lessor  may  be  able  to  make  use 
of  the  trustee's  right  of  indemnity  so  as,  in  effect,  to  secure  payment  by  the 
cestui  que  trust  {Cruse  v.  Paine  (186*8),  L.  E.  6  Eq.  641 ;  see  Re  European  Society 
Arhitration  Acts,  Ex  parte  British  Nation  Life  Assurance  Association  {Liquidators) 
(1878),  8  Ch.  D.  679,  708,  C.  A.). 

{I)  Gandy  v.  Garidy  (1885),  30  Ch.  D.  57,  C.  A. 

(m)  Re  Flavell,  Murray  v.  Flavell  (1883),  25  Ch.  D.  89,  C.  A. ;  and  see  title 
Pabtnership. 

{n)  Iletcher  v.  Fletcher  (1844),  4  Hare,  67  ;  see  Bridgev.  Bridge  (1852),  16  Beav. 
315,  321.  But  where  the  settlement  by  way  of  covenant  is  not  complete  {e.g., 
in  the  case  of  a  covenant  to  suiTender  copyholds)  equity  will  not  interfere  {Jefferys 
V.  Jefferys  (1841),  Cr.  &  Ph.  138;  Beningv.  Ware  {l%bQ),  22  Beav.  184). 

(o)  Williamson  v.  Codrington  (1750),  1  Yes.  Sen.  511. 

H.L. — XIII.  E 
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an  imperfect  gift  (p).  In  order  to  render  a  voluntary  settlement 
valid  and  effectual,  the  settlor  must  either  (1)  have  done  everything 
which,  according  to  the  nature  of  the  property  comprised  in  the 
settlement,  was  necessary  to  be  done  to  transfer  the  property,  and 
to  render  the  settlement  binding  on  him — this  is  effected  when  he 
actually  transfers  his  own  interest  in  the  property  to  the  donee  or 
to  trustees  for  the  donee  ;  or  (2)  while  retaining  the  property  in  him- 
self, the  donor  must  have  declared  himself  to  be  a  trustee  of  it  for 
the  donee.  But  the  court  does  not  treat  an  imperfect  gift  by  way 
of  transfer  as  a  declaration  of  trust  (q).  If  the  donor  has  only  an 
equitable  interest  vested  in  him,  the  gift  is  effectually  made  by  an 
assignment  of  this  interest  (r),  and  notice  to  the  trustees  is  not 
essential  (s) ;  similarly  a  chose  in  action  may  be  given  by  an 
equitable  assignment,  without  notice  to  the  debtor  (t).  And  if 
there  is  an  intention  to  give  property  or  release  a  debt,  and  the 
legal  estate  in  the  property  becomes  vested  in  the  donee,  or  the 
debt  becomes  extinguished  at  law,  though  not  in  equity,  this  com- 
pletes the  gift  or  release  (u). 

Sect.  2. — Equitable  Interests  under  Contracts  of  Sale  (a). 

108.  Upon  the  signing  of  a  contract  for  sale  of  land  a  change 
takes  place  in  the  equitable,  but  not  in  the  legal,  interest  in  the  land. 
At  law  the  purchaser  has  no  right  to  the  land,  nor  the  vendor  to 
the  money,  until  the  conveyance  is  executed  (b).    But  in  equity,  if 

(p)  See  the  early  cases  collected  in  note  to  Ward  v.  Audldnd  (1845),  8  Beav. 
201  213 

(q)  Mihoy  V.  Lord  (1862),  4  De  Gr.  P.  &  J.  264,  C.  A.,  per  Turner,  L.J.,  at 
p.  274.  "There  is  no  case  in  which  a  party  has  been  compelled  to  perfect  a 
gift  which  in  the  mode  of  making  it  he  has  left  imperfect,"  per  Grant,  M.E.,  in 
Antrobiis  Y.  Smith  (1805),  12  Yes.  39,  46;  see  Jones  v.  Lock  (1865),  1  Oh.  App. 
25  (delivery  of  a  cheque  to  a  child  with  words  of  gift,  the  cheque  being  at  once 
taken  back  and  retained  by  the  donor);  Antrohus  v.  Smith,  supra;  Billon  y. 
Coppin  (1839),  4  My.  &  Or.  647;  Warriner  v.  Bogers  (1873),  L.  E.  16  Eq.  340; 
Heartley  v.  Nicholson  (1875),  L.  E.  19  Eq.  233  (all  cases  of  attempted  gift  of 
shares  in  partnership  or  company,  but  no  actual  transfer,  or  declaration  of  trust) ; 
Richards  v.  Delhridge  (1874),  L.  E.  18  Eq.  11  (property  not  effectually  given  by 
indorsement  of  a  memorandum  of  gift  on  a  title  deed) ;  Re  Breton's  Estate, 
Breton  v.  Woollven  (1881),  17  Ch.  D.  416  (imperfect  gift  of  furniture) ;  Re 
Richardson,  Shillito  v.  Hobson  (1885),  30  Ch.  D.  396,  0.  A.  (an  equitable  mortgage 
by  deposit  of  deed  not  effectually  transferred  by  parol  gift  with  delivery  of 
the  deed) ;  see  title  Gifts. 

if)  Kehewich  v.  Manning  (1851),  1  De  G.  M.  &  G.  176,  C.  A. 

(s)  Donaldson  v.  Donaldson  (1854),  Kay,  711. 

{t)  Harding  v.  Harding  (1886),  17  Q.  13.  D.  442  ;  Re  PatricTc,  Bills  v.  Tatham, 
[1891]  1  Ch.  82,  C.  A. ;  compare  Fortescue  v.  Barnett  (1834),  3  My.  &  K.  36 
(assignment  of  life  policy  by  deed).  A  bond  must  be  transferred  to  a  volunteer 
by  instrument  under  seal  {Edwards  v.  Jones  (1836),  1  My.  &  Cr.  226) ;  but  an 
ordinary  chose  in  action  can  be  transferred  by  any  means  which  operate  as  an 
equitable  assignment,  such  as  the  indorsement  and  delivery  of  a  banker's  deposit 
receipt  {Re  Griffin,  Griffin  v.  Griffin,  [1899]  1  Ch.  40S).  ' 

{it)  This  happens  when  the  donor  or  creditor  appoints  the  donee  or  debtor  to 
be  his  executor;  see,  as  to  debts,  Strong  y.  Bird  (1874),  L.  E.  18  Eq.  315;  Re 
Applebee,  Leveson  v.  Beales,  [1891]  3  Ch.  422  ;  as  to  gifts.  Re  Griffin,  Griffin  v. 
Griffin,  supra ;  Re  Stewart,  Steiuart  v.  McLaughlin,  [1908]  2  Ch.  251  ;  and  see 
Re  Lines,  Lnnes  v.  Innes,  [1910]  1  Ch.  188. 

(a)  See  title  Sale  of  Land. 

{b)  FludyerY.  Cocker  {l^Ob),  12  Yes.  25,  27  ;  ZatVcZ  v.  Ptm  (  1841),  7  M.  &W.  474; 
East  London  Union  {Guardians)  v.  Metropolitan  Rail.  Co.  (1869),  L.  E.  4  Exch.  309. 
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the  contract  is  one  of  which  specific  performance  would  be 
ordered  (c),  the  beneficial  interest  passes  to  the  purchaser  imme- 
diately on  the  signing  of  the  contract,  and  thereupon  the  vendor, 
in  regard  to  his  legal  ownership  and  possession  of  the  land, 
becomes  constructively  a  trustee  for  the  purchaser  (d).  As  such 
trustee  he  is  bound  to  take  reasonable  care  of  the  property,  since 
the  purchaser  is  entitled  to  have  it  handed  over  to  him  on  completion 
in  the  same  condition  as  when  he  entered  into  the  contract  On 
the  other  hand,  the  property  is,  from  the  date  of  the  contract,  at 
the  risk  of  the  purchaser,  and  he  has  no  claim  against  the  vendor 
for  depreciation  which  is  not  due  to  the  vendor's  neglect  (/) ;  but 
he  is  entitled  to  accessions  to  the  value  (g).  Before  the  purchaser 
can  be  required  to  complete  the  vendor  must  make  out  his  title ; 
but  pending  completion  he  retains  an  interest  in  the  property^ 
since  it  forms  the  security  for  the  purchase-money.  Thus  the 
vendor  is  not  a  mere  dormant  trustee ;  he  is  a  trustee  having  a 
personal  and  substantial  interest  in  the  property,  a  right  to  protect 
that  interest,  and  an  active  right  to  assert  that  interest  if  anything 
should  be  done  in  derogation  of  it  (h). 

(c)  CormvallY.  Ilenson,  [1899]  2  Ch.  710;  see  title  Specific  Performance. 

(d)  Hadleij  v.  London  Bank  of  Scotland  (1865),  3  De  G.  J.  &  Sm.  63,  70,  C.  A.  ; 
Shaw  V.  Foster  (1872),  L.  E.  5  H.  L.  321,  'per  Lord  Cairns,  at  p.  338,  per  Lord 
Hatherley,  L.C.,  at  p.  356  ;  Lysaghtv.  Ediuards  (1876),  2  Ch.  D.  499  ;  see  Rose 
V.  Watson  (1864),  10  H.  L.  Cas.  672  ;  Re  Thomas,  Thomas  v.  Uoivell  (1886),  34 
Ch.  D.  166.  But  the  vendor  is  not  at  once  a  mere  trustee.  "  He  is  in  progress 
towards  it,  and  finally  becomes  such  when  the  money  is  paid,  and  when  he  is 
bound  to  convey"  [Wall  v.  Bright  (1820),  1  Jac.  &  W.  494,  per  Plumer,  M.Pt., 
at  p.  503).  He  is  certainly  a  trustee  for  the  purchaser ;  a  trustee,  no  doubt, 
with  peculiar  duties  and  liabilities,  for  it  is  a  fallacy  to  suppose  that  every 
trustee  has  the  same  duties  and  liabilities  ;  but  he  is  a  trustee"  [Egmont  {Earl) 
v.  Smith,  Smith  v.  Egmont  (Earl)  (1877),  6  Ch.  D.  469,  per  Jessel,  M.E.,  at 
p.  475). 

(e)  Foster  v.  Deacon  (1818),  3  Madd.  394;  and  see  note  {h),  infra, 
if)  Robertson  y.  Skelton  (1849),  12  Beav.  260;  and  loss  by  fire  falls  on  the 

purchaser  (Counter  v.  3Iacpherson  (1845),  5  Moo.  P.  C.  C.  83,  105);  see  Raynerv. 
Preston  (1881),  18  Ch.  D.  1,  C.  A.) ;  the  older  cases  were  in  favour  of  the  property 
being  at  the  vendor's  risk  till  the  time  for  completion  ;  see  Ashb.,  p.  504,  n.  (o). 
{g)  Vesey  v.  Elwood  (1842),  3  Dr.  &  War.  74,  79. 

[h)  Shaw  V.  Foster,  supra,  at  p.  338 ;  Raffdy  v.  Schofield,  [1897]  1  Ch.  937, 
943.  It  has  been  much  discussed  whether  the  vendor's  lien  upon  the  property 
places  him,  while  he  remains  in  possession,  on  the  footing  of  a  mortgagee,  so  as 
to  render  him  accountable,  without  special  circumstances,  for  wilful  default. 
According  to  Sherwin  v.  ShaJcspear  (1854),  5  De  G.  M.  &  G.  517,  C.  A.,  he  is  a 
trustee  rather  than  a  mortgagee,  and  chargeable  for  wilful  default  only  on  special 
circumstances  being  shown.  But  in  Phillips  v.  Sylvester  (1872),  8  Ch.  App. 
173,  176,  Lord  Selborne,  L.C,  put  him  on  the  footing  of  a  mortgagee  in  pos- 
session^;  and  this  case,  though  it  has  been  adversely  criticised  (Dart,  Vendors 
and  Purchasers,  7th  ed.,  p.  674),  has  been  treated  as  stating  the  existing  law 
{Royal  Bristol  Permanent  Building  Society  v.  Bomash  (1887),  35  Ch.  D.  300,  398). 
At  any  rate,  the  vendor  is  liable  to  the  purchaser  if  he  allows  yearly  property, 
which  can  be  readily  let,  to  remain  unlet,  or  if  he  neglects  to  keep  agricultural 
land  in  a  proper  state  of  cultivation  {Egmont  {Earl)  v.  Smith,  Smith  v.  Egmont 
{Earl),  supra,  at  p.  474).  Practically  the  test  appears  to  be  whether  the 
vendor  has  taken  reasonable  care  of  the  property  {Royal  Bristol  Permanent 
Building  Society  v.  Bomash,  supra;  Clarke  v.  Ramuz,  [1891]  2  Q.  B.  456,  C.  A.). 
But  the  purchaser  is  not  entitled  to  an  allowance  for  deterioration  happening 
after  he  took  possession,  or  after  a  title  has  been  shown  under  which  he  could 
safely  take  possession  {Binks  v.  Rokehy  {Lord)  (1818),  2  Swan.  222,  226 ;  Minchin 
V.  Nance  (1841),  4  Beav.  332). 

E  2 


Sect.  2. 
Equitable 
Interests 

under 
Contracts 

of  Sale. 


100 


Equity. 


Sect.  2. 

Equitable 
Interests 

under 
Contracts 

of  Sale. 


Covenants 
running  with 
the  land  in 
equity. 


Interest 
created  by 
restrictive 
covenants. 


109.  The  date  for  completion  specified  in  the  contract  does  not 
affect  the  equitable  relation  of  vendor  and  purchaser.  Before  this 
date  the  purchaser  is  already  equitable  owner  subject  to  completion. 
It  marks,  however,  the  time  when  the  purchaser  becomes  entitled 
to  the  rents  and  profits,  and  the  vendor  to  interest  on  the  unpaid 
purchase-money  (i) .  If  no  date  is  fixed  by  the  contract,  then  the  date 
for  completion  is  the  time  when  the  vendor  has  made  out  his  title,  and 
when,  therefore,  the  purchaser  could  safely  take  possession  (k). 

Where  the  vendor  has  entered  into  a  subsequent  contract  for  sale, 
the  first  purchaser,  provided  his  contract  is  specifically  enforceable  (l), 
has  the  better  title,  and  can  assert  it  in  an  action  for  specific  per- 
formance against  the  vendor  and  the  second  purchaser,  unless  the 
latter  has  obtained  the  legal  estate  without  notice  (m). 

Sect.  3. — Restrictive  Covenants  (n), 

110.  As  between  lessor  and  lessee  both  the  burden  and  the  benefit 
of  a  covenant  which  touches  or  concerns  the  land,  and  is  not  merely 
collateral,  run  with  the  reversion  and  the  term  at  law  (o) ;  though 
when  the  covenant  relates  to  a  thing  not  in  esse  at  the  time  of  the 
demise,  the  assigns  of  the  lessee  must  be  named  to  make  it  binding 
on  them  {p).  As  between  persons  interested  in  land  otherwise  than 
as  lessor  and  lessee,  the  benefit  of  a  covenant  may  run  with  the  land 
at  law,  but  not  the  burden  {q).  The  burden,  however,  may  run  with 
the  land  in  equity  if  the  covenant  is  negative  (r). 

111.  A  restrictive  covenant  creates  an  equitable  interest  in  the 
land  of  the  nature  of  a  negative  easement,  and,  in  accordance  with 
the  maxim  qui  prior  est  tempore,  potior  est  jure  (s),  it  binds 
subsequent  equitable  owners,  whether  they  take  with  notice  of  it 
or  not ;  and  it  binds  also  a  subsequent  legal  owner  unless  he 
obtained  the  legal  estate  for  value  and  without  notice  (a). 

[i)  But  wliere  the  contract  only  fixes  the  date  of  completion,  and  does  not 
stipulate  as  to  interest,  this  rule  is  subject  to  exceptions  {Esdaile  v.  Stephenson 
(1822),  1  Sim.  &  St.  122). 

(k)  Carrodus  v.  Sharp  (1855),  20  Beav.  56 ;  Barsht  v.  Tagg,  [1900]  1  Ch.  231,  235. 

{I)  OoodtviTiY.  Fielding  {1853),  4:  Be  G.  M.  &  G.  90  ;  De  HogUon  v.  Money 
(1866),  2  Ch.  App.  164. 

(m)  Potter  v.  Sanders  (1846),  6  Hare,  1  ;  Trinidad  Asphalte  Co.  v.  Coryat, 
[1896]  A.  0.  587,  P.  C. 

[n)  See  titles  Landlord  and  Tenant;  Eeal  Property  and  Chattels 
Eeal  ;  Sale  of  Land. 

(o)  The  proposition  stated  in  the  text  is  based  upon  the  doctrines  laid  down 
in  Spencer^ 8  Case  (1583),  5  Co.  Eep.  16  a;  1  Smith,  L.  C,  11th  ed.  55,  and  upon 
statutory  extensions  of  those  doctrines  introduced  by  stat.  (1540)  32  Hen.  8, 
c.  34,  and  .the  Conveyancing  Act,  1881  (44  &  45  Yict.  c.  41),  ss.  10,  11 ;  see 
also  title  Contract,  Vol.  YIL,  p.  504. 

{p)  See  Deiuar  v.  Goodman,  [1907]  1  K.  B.  612;  [1908]  1  K.  B.  94 ;  [1909] 
A.  C.  72. 

{q)  Austerherry  v.  Oldham  Corporation  (1885),  29  Ch.  D.  750,  C.  A. 

(r)  The  equitable  doctrine  does  not  apply  to  covenants  which  require  an  act  to 
be  done  by  the  covenantor,  such  as  the  expenditure  of  money  in  repairs  {Hay- 
wood V.  Brunswick  Building  Society  (1881),  8  Q.  B.  D.  403,  C.  A. ;  see  Andrew 
v.  Aitken  (1882),  22  Ch.  D.  218).  As  to  the  meaning  of  a  covenant  not  to  erect 
more  than  one  house  on  a  particular  site,  see  Hford  Park  Estates,  Ltd.  v.  Jacobs, 
[1903],  2  Ch.  522. 

(s)  See  p.  79,  ante. 

\a)  This  doctrine  was  first  established  by  Tulk  y.  Moxhay  (1848),  2  Ph.  774, 
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Frequently  such  covenants  are  created  on  the  sale  of  plots  of  land     Sect.  3. 
under  a  common  building  scheme  ;  and  then,  although  there  is  no  Restrictive 
express  contract  that  the  various  purchasers  shall  have  the  beneJfit  Covenants, 
of  the  covenants  entered  into  by  the  other  purchasers  with  the  com-  Building 
mon  vendor,  yet  such  a  contract  will  be  implied  ;  and,  accordingly,  scheme, 
each  purchaser  and  his  assigns  can  obtain  an  injunction  against 
other  purchasers  (b)  or  (as  to  unsold  plots)  against  the  vendor  (c)  to 
restrain  a  breach  of  the  covenants.    But  the  vendor  may  expressly 
reserve  to  himself  the  right  of  dispensing  with  the  observance  of 
the  covenants  (d). 

and,  as  there  laid  down,  it  depended  on  the  subsequent  owner  taking  with  notice 
of  the  covenant.  "  It  is  said  that  the  covenant  being  one  which  does  not  run 
with  the  land,  this  court  cannot  enforce  it  ;  but  the  question  is,  not  whether 
the  covenant  runs  with  the  land,  but  whether  a  party  shall  be  permitted  to  use 
the  land  in  a  manner  inconsistent  with  the  contract  entered  into  by  his  vendor, 
and  with  notice  of  which  he  purchased  "  :  per  Lord  Cottenham,  L.C.,  at  p.  777  ; 
see  Wilson  Y.  Hart  (1866),  1  Ch.  App.  463.  The  principle  applies  to  other  forms 
of  property,  such  as  ships  {De  Mattus  v.  Oihson  (1859),  4  De  G.  &  J.  276,  282,  0.  A.) ; 
and  it  applies  even  though  there  is  no  antecedent  relation,  such  as  that  of  vendor 
and  pui'chaser,  or  lessor  and  lessee  {Luker  v.  Dennis  (1877),  7  Ch.  D.  227, 
per  Fry,  J.,  at  p.  236).  But  the  view  that  the  covenant  runs  in  equity  by  reason 
of  notice  has  been  set  aside  in  favour  of  the  principle  that  it  creates  an  equitable 
interest  in  the  land  of  the  nature  of  a  negative  easement  (but  see  Noakes  &  Co., 
Ltd.  V.  Bice,  [1902]  A.  C.  24,  32,  35) ;  and,  like  a  legal  easement,  it  gives  a  present 
interest  in  the  land  and  is  not  obnoxious  to  the  rule  against  perpetuities  [London 
and  South  Western  Bail.  Co.  v.  Gomm  (1882),  20  Ch.  D.  562,  C.  A.,  per  Jessel, 
M.E.,  at  p.  583;  Formlnj  v.  Barker,  [1903]  2  Ch.  539,  552,  C.  A.).  It 
follows  that  it  binds  a  subsequent  equitable  owner,  though  without  notice,  and 
a  subsequent  legal  owner  unless  he  is  protected  as  a  purchaser  for  value  without 
notice  {ibid.  ;  Bogers  v.  Hosegood,  [1900]  2  Ch.  388,  405,  C.  A. ;  Osborne  v. 
Bradley,  [1903]  2  Ch.  446,  451 ;  Be  Nisbet  and  Fotts'  Contract,  [1906]  1  Ch.  386, 
C.  A.,  affirming Farwell,  J.,  [1905]  1  Ch.  391 ;  compare  ^vem/Z  v.  Wade  (1835), 
L.  &  G.  temp.  Sugd.  252,  260  ;  and  as  to  notice,  see  Bowell  v.  Satcliell,  [1903]  2 
Ch.  212).    As  to  negative  covenants,  see  title  Easements,  Vol.  XI.,  pp.  240,  247. 

A  purchaser  will  be  bound  by  the  covenants  if  he  receives  notice  before  the 
completion  of  his  contract,  and  hence  he  can  refuse  to  complete  on  the  ground  of 
there  being  covenants  affecting  the  property  which  were  not  disclosed  before  the 
contract  {Beeve  v.  Berridge  (1888),  20  Q.  B.  D.  523.  C.  A.  ;  Be  White  and  Smith's 
Contract,  [1896]  1  Ch.  637 ;  Mohjneux  v.  Hawtrey,  [1903]  2  K.  B.  487,  C.  A.). 

(6)  Benals  v.  CowHsJmw  (1878),  9  Ch.  D.  125,  per  Hall,  Y.-C,  at  p.  129  ; 
affirmed  (1879),  11  Ch.  D.  866,  C.  A.  ;  Nottingham  Patent  Brick  and  Tile  Co.  v. 
Butler  (1885),  15  Q.  B.  D.  261  ;  affirmed  (1886),  16  Q.  B.  D.  778,  C.  A.  ;  Collins 
V.  Castle  (1887),  36  Ch,  D.  243  ;  Spicer  v.  Martin  (1888),  14  App.  Cas.  12  ; 
Elliston  V.  Beacher,  [1908]  2  Ch.  374 ;  and  whether  the  plots  are  sold  at  the  same 
or  at  successive  sales,  provided  the  stipulations  were  a  condition  at  each  sale 
[Bowell  V.  SatcheU,  supjra).  Eestrictive  covenants  may  be  registered  against 
land  registered  under  the  Land  Transfer  Acts,  1875  and  1897  (38  &  39  Vict, 
c.  87 ;  60  &  61  Vict.  c.  65) ;  but  the  registration  does  not  make  the  covenants 
enforceable  between  purchasers  of  the  land  inter  se,  where  they  are  not  otherwise 
enforceable  by  virtue  of  a  building  scheme  [WilU  v.  St.  John,  [1910]  1  Ch.  325, 
C.  A.).  A  purchaser  who  is  shown  the  building  plan  is  not  necessarily  entitled 
to  the  benefit  of  the  covenants  [Tucker  v.  Voiules,  [1893]  1  Ch.  195).  Where  a 
vendor  sells  adjoining  lots  at  different  times  to  different  purchasers  under 
similar  restrictions,  this  in  itself  does  not  entitle  the  purchaser  of  one  plot  to 
enforce  the  covenants  as  against  the  other  [Master  v.  Hansard  (1876),  4  Ch.  D. 
718,  C.  A.).  And  as  to  what  constitutes  a  buildiiig  scheme,  see  Osborne  v. 
Bradley,  [1903]  2  Ch.  446  ;  A.-G.  v.  Bichmond  Corporation  (1903),  89  L.  T.  700 ; 
Beid  V.  Bickerstaff,  [1909]  2  Ch.  305,  C.  A.  ;  Tubbs  v.  Esser  (1910),  26  T.  L.  E. 
145 ;  and  as  to  non-liability  of  an  owner  for  breaches  of  covenant  by  a  pre- 
decessor, see  Powell  v.  Helmsley,  [1909]  2  Ch.  252. 

(c)  Be  Birmingham  and  District  Land  Co.  and  Allday,  [1893]  1  Ch.  342. 

{d)  Everett  v.  Bemington,  [1892]  3  Ch.  148. 
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In  the  absence  of  a  building  scheme,  a  purchaser  of  a  neigh- 
bouring plot  of  land  will  not  take  the  benefit  of  the  covenant  unless 
upon  his  purchase  he  contracts  to  have  it  (e) ;  nor  unless  the 
covenant,  on  being  entered  into  by  the  first  purchaser,  is  so 
attached  to  the  land  retained  by  the  Tender  as  to  pass  with  different 
parts  of  that  land  to  subsequent  purchasers  by  mere  conveyance  of 
the  land,  e.^.,  where  it  is  entered  into  for  the  benefit  of  the  vendors, 
their  heirs  and  assigns,  ^'  and  others  claiming  under  them  any  of 
their  adjoining  lands  "(/).  A  covenant  in  form  positive  maybe 
in  substance  negative,  and  therefore  enforceable  as  a  restrictive 
covenant  (g). 

A  restrictive  covenant  will  cease  to  be  enforceable  if  the  character 
of  the  neighbourhood  has  been  so  altered  as  to  render  the  enforce- 
ment useless  (li),  or  if  the  persons  entitled  to  the  benefit  of  it  have 
acquiesced  in  the  changed  user  of  the  property  (^).  It  will  be 
presumed  to  have  been  released  if  there  has  been  for  many  years 
an  open  enjoyment  of  the  land  inconsistent  with  it  (j).  It  will  be 
extinguished  upon  purchase  of  the  land  under  the  Lands  Clauses 
Consolidation  Act,  1845  (Jc),  and  compensation  can  be  claimed  for  its 
value  (I), 


Part  IV. — Equitable  Doctrines  Affecting 
Property, 

Sect.  1. — Equitable  Assignments, 

Assignments  112.  It  was  the  policy  of  the  common  law  that  no  mere  possi- 
permitted  in  bility,  or  contingent  right  or  title,  or  thing  in  action  should  be 
assigned,  since  this  might  lead  to  ■  litigation  ;  but  the  validity 
of  the  reason  was  not  recognised  in  equity,  and  assignments  were 
permitted  both  of  contingent  interests  in  real  and  leasehold  estate 
"and  of  choses  in  action  This  was  based  partly  upon  the 

doctrine  that  an  assignment  operates  by  way  of  contract,  and  on 


(e)  Benals  v.  Cowlisliaw  (1878),  9  Ch.  D.  125. 

(/)  Rogers  v.  Hosegood,  [1900]  2  Ch.  388,  405,  0.  A.  ;  see  Reid  v.  Bickerstaff, 
[1909]  2  Ch.  305,  C.  A. 

[g)  Catt  V.  Tourle  (1869),  4  Ch.  App.  654 ;  Clegg  v.  Hands  (1890),  44  Ch.  D.  503, 
619,  0.  A. 

{h)  Bedford  [Duke)  v.  British  Museum  {Trustees)  (1822),  2  My.  &  K.  552;  see 
Kiiiglit  V.  Simmonds,  [1896]  2  Ch.  294,  C.  A.  ;  Osborne  v.  Bradley,  [1903]  2  Ch. 
446,  452  ;  see  EUiston  v.  Readier,  [1908]  2  Ch.  374,  393. 

ii)  Roper  v.  Williams  (1822),  Turn.  &  E.  18;  Savers  v.  CoZZw  (1884),  28. 
Ch.  D.  103,  C.  A.  •  • 

(,/)  Gilson  V.  Doeg  (1857),  2  H.  &  N.  615 ;  He^pworth  v.  Pickles,  [1900]  1  Ch. 
108. 

{k)  Baily  Y.  Be  Crespigny  (1869),  L.  E.  4  Q.  B.  180;  see  title  Compulsory 
Purchase  of  Land  and  Compensation,  Yol.  VI.,  pp.  367  et  seq. 

[1)  Kirbyy.  Harrogate  School  Board,  [1896]  1  Ch.  437,  C.  A. ;  compare  Tendring 
Union  Guardians  v.  Bowton,  [1891]  3  Ch.  26,  C.  A. 

(m)  Lampet's  Case  (1612),  10  Co.  Eep.  46  b,  48  a. 

{n)  Wright  v.  Wright  (1750),  1  Yes.  Sen.  409;  see,  generally,  title  Choses 
IN  Action,  Yol.  lY,  pp.  374  et  seq. 
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this  footing  it  ^Yas  necessary  that  there  should  be  a  valuable  con-      Sect.  i. 
sideration  to  make  the  contract  enforceable  (o).    But  in  another  Equitable 
view  the  effect  of  the  assignment  was  to  make  the  assignor  a  trustee  Assign- 
for  the  assignee       and  this  did  not  require  any  consideration.  ments. 
At  the  present  time  the  distinction  is  not  primarily  between  the 
presence  or  absence  of  consideration,  but  whether  the  disposition 
amounts  to  an  absolute  assignment,  so  as  to  put  the  assignee  in  the 
place  of  the  assignor,  in  which  case  it  is  good,  though  voluntary  ((/)  ; 
or  whether  it  merely  gives  a  charge  on  property,  in  which  case  it 
operates  by  way  of  contract,  and  requires  a  valuable  consideration 
to  support  it  (?')• 

113.  To  constitute  an  equitable  assignment  of  a  chose  in  action  Title  under 
no  particular  form  of  words  is  required  ;  an  engagement  or  direction  equitable 
by  a  debtor  to  pay  out  of  a  specified  debt  or  fund  constitutes  an  assignment, 
equitable  assignment,  though  it  does  not  operate  as  an  assignment 

of  the  whole  fund  or  debt.  A  mere  charge  on  a  fund  or  debt 
operates  as  a  partial  equitable  assignment  (s).  Notice  to  the  person 
owing  the  debt,  or  to  the  holder  of  the  fund,  is  not  necessary  to 
complete  the  title  of  tha  assignee  (t) ;  but  if  he  omits  to  give  such 
notice,  a  subsequent  assignee,  who  took  without  notice  of  the  first 
charge,  may,  by  giving  notice,  obtain  priority  over  him  (a).  In  the 
case  of  a  legal  chose  in  action  the  assignee  can  now  obtain  a  legal 
title  by  the  assignment — i.e.,  the  right  to  sue  in  his  own  name — if 
the  assignment  is  absolute  (b)  and  is  of  the  entire  debt  (c), 

114.  Sometimes  the  instrument  creating  a  chose  in   action  Chose  in 
makes  it  assignable  by  the  creditor  free  from  equities  between  ^bieTub^c^t^" 
himself  and  the  debtor,  and  then  the  debtor  is  bound  to  pay  the  to  equities', 
assignee,  although  he  has  a  claim  against  the  assignor  which  might 

be  used  by  w^ay  of  defence  or  set-off  in  an  action  brought  by  the 


(o)  "An  assignment  always  operates  by  way  of  agreement  or  contract; 
amounting  in  the  consideration  of  this  court  to  this,  that  one  agrees  with 
another  to  transfer"  {Wright  v.  Wright  (1750),  1  Yes.  Sen.  409,  joer  Lord 
Hardwicke,  L.C,  at  p.  412). 

(p)  See  p.  10,  miie;  compare  Falham  v.  McCarthy  (1848),  1  H.  L.  Cas.  703. 

[q)  See  p.  98,  ante,  and  Sqiiih  v.  Wyii  (1717),  1  P.  Wms.  378  ;  Nanney 
V.  Morgan  (1887),  37  Ch.  D.  346,  352,  0.  A. 

(r)  Re  Lucan  (Earl),  Hardinge  v.  Cohden  (1890),  45  Ch.  D.  470. 

(s)  Durham  Brothers  v.  Rolertson,  [1898]  1  Q.  B.  765,  C.  A.,  per  Chitty,  L.  J., 
at  p.  769 ;  Rodich  v.  Qandell  (1852),  1  De  G.  M.  &  G.  763,  per  Lord  Trueo,  L.C, 
at  p.  777;  Brown,  Shipley  &  Co.  v.  Kough  (1885),  29  Ch.  D.  848,  85i,  C.  A. ; 
Gorringe  v.  Irivell  India  Rubber  and  Gutta  Fercha  Worlts  (1886),  34  Ch.  D.  128, 
0.  A.,  yer  Cotton,  L.J.,  at  p.  134;  Brandt's  {William)  Sons  &  Co.  v.  Danlop 
Rubber  Co.,  [1905]  A.  C.  454. 

it)  Ward  V.  Buncombe,  [1893]  A.  C.  369,  per  Lord  Macnaghten,  at  p.  392. 

(a)  Dearie  v.  Hall  (1828),  3  Euss.  1 ;  Re  Dallas,  [1904]  2  Ch.  385,  C.  A.  Similarly 
a  stop  order  on  a  fund  in  court  will  give  priority  to  a  second  incumbrancer, 
provided  he  did  not  take  with  notice  {Re  Holmes  {A.  D.)  (1885),  29  Ch.  D.  786, 
C.  A. ;  see  Re  Eyton,  Bartlett  v.  Charles  (1890),  45  Ch.  D.  458). 

(6)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (6)  (including  assignments 
by  way  of  mortgage  ;  Durham  Brothers  v.  Robertson,  supra;  see  Hughes  y.  Dump 
House  Hotel  Co.,  [1902]  2  K  B.  190,  C.  A.). 

(c)  Forster  v.  Baher  (1910),  102  L.  T.  522,  C.  A.,  affirming  decision  of  Bray,  J., 
ibid.,  p.  29,  and  not  following  Shipper  and  Tucher  v.  Holloivay  (1909),  79  L.  J. 
(k.  B.)  91,  reversed  on  another  ground,  ibid.,  p.  496 ;  compare /o^es  v.  Humphreys, 
[1902]  1  K.  B.  10.  '  '       P  1 
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assignor  (d).  But  otherwise  an  equitable  assignment  is  subject  to 
the  rule  that  the  assignee  takes  subject  to  all  rights  of  set-off  and 
defences  existing  between  the  debtor  and  the  assignor ;  except 
that,  after  notice  of  an  assignment  of  a  chose  in  action,  the  debtoi 
cannot  by  payment  or  otherwise  do  anything  to  take  away  or 
diminish  the  rights  of  the  assignee  as  they  stood  at  the  time  of 
the  notice  (e). 

115.  An  assignment  for  valuable  consideration  of  property  to 
be  afterwards  acquired  by  the  assignor  operates  as  a  covenant  to 
assign  it  when  acquired,  and  the  beneficial  interest  passes  so  soon 
as  the  property  is  acquired  by  the  assignor  (/). 

Sect.  2. — Conversion, 

116.  The  rule  that  equity  considers  that  as  done  which  ought 
to  be  done  has  given  rise  to  the  doctrine  of  conversion  (g)  by  means 
of  which  land  may  be  impressed  with  the  legal  qualities  of  personal 
estate,  and  money  may  be  impressed  with  the  legal  qualities  of  real 
estate,  although  no  actual  sale  or  purchase,  as  the  case  may  be,  has 
taken  place.  This  change  of  one  kind  of  property  into  the  other 
may  follow  from  a  direction  contained  in  a  will  or  settlement,  from 
a  contract,  or  from  an  order  of  the  court  (fi).  The  general  principle 
is  that  land  directed  or  agreed  to  be  sold  and  turned  into  money,  or 
money  directed  or  agreed  to  be  laid  out  in  the  purchase  of  land  is  to 
be  considered  as  that  species  of  property  into  which  it  is  directed  or 
agreed  to  be  converted  :  thus  the  owner  of  the  property  or  the 
contracting  parties  may  make  land  money,  or  money  land  (i).  It 
follows  that  no  change  is  effected  where  land  is  directed  to  be  sold 
and  the  proceeds  reinvested  in  the  purchase  of  land(j). 

{d)  He  Goy  &.  Co.,  Ltd.,  Farmer  v.  Goy  &  Co.,  Ltd.,  [1900]  2  Ch.  149. 

(e)  Roxburghe  v.  Cox  (1881),  17  Ch.  D.  520,  C.  A.,  j9cr  James,  L.J.,  at  p.  526  ; 
Re  Brown  and  Gregory,  Ltd.,  Shephard  v.  Brown  and  Gregory,  Ltd.,  Andrews  v. 
Broiun  and  Gregory,  Ltd.,  [1904]  1  Ch.  627 ;  see  Neiufoundland  Government  v. 
Newfoundland  Rail.  Co.  (1888),  13  App.  Cas.  199,  P.  C. ;  Re  Taunton,  Delmard, 
Lane  &  Co.,  Christie  v.  Taunton,  Delmard,  Lane&  Co.,  [1893]  2  Ch.  175.  Where 
a  fund  in  court  in  an  action  is  carried  to  a  separate  account,  the  person  entitled 
to  it  under  the  account  can  confer  a  title  on  an  assignee  for  value  free  from 
equities  of  other  parties  to  the  action  {Edgar  y.  Plomley,  [1900]  A.  C.  431,  P.  C). 

(/)  GoUyer  v.  Lsaacs  (1881),  19  Oh.  D.  342,  C.  A.  ;  Re  Clarke,  Coomhev.  Carter 
(1887),  36  Ch.  D.  348,  C.  A. ;  Tailhy  v.  Official  Receiver  (1888),  13  App.  Cas.  523  ; 
see  p.  74,  ante;  and  title  Deeds  and  Other  Instruments,  Vol.  X.,  p.  497. 
And  where  a  person  has  conveyed  for  value  a  defective  title,  and  he  afterwards 
acquires  a  good  title,  the  good  title  is  available  in  equity  to  make  the  conveyance 
effectual  {Noel  v.  Beivley  (1829),  3  Sim.  103  ;  Re Bridgioater'' s  Settlement,  Partridge 
V.  Ward,  [1910]  W.  N.  188),  provided  the  conveyance  purports  to  be  of  an 
absolute  title  in  the  first  instance  (^m*^7i  v.  Oshorne{l^b1),  6  H.  L.  Cas.  375,  398). 

{g)  See  Lechmere  v.  Carlisle  {Earl)  (1733),  3  P.  Wms.  211,  215;  Guidot  v. 
Guidot  {1145),  3  Atk.  254,  256;  Re  Walker,  Macintosh- Walker  v.  Walker, 
[1908]  2  Ch.  705,  712. 

(h)  See  p.  Ill,  2'Ost. 

{i)  Fletcher  v.  Ashburner  (1779),  1  Bro.  C.  C.  497,  see  per  Sir  T.  Sewell, 
M.E.,  at  p.  499  ;  1  White  &  Tud.  L.  C,  7th  ed.  p.  327  ;  Wheldale  v.  Partridge 
f  lSOOj,  5  Ves.  388,  397 ;  see  the  early  cases  collected  in  note  to  Cruse  v.  Barley 
(1727),  3  P.  Wms.  19,  at  p.  22.  Where  the  trust  for  sale  is  void  under  the  rule 
against  perpetuities,  but  the  beneficial  interests  are  not  void,  the  trust  for  sale 
is  disregarded  and  the  land  is  taken  as  realty  (j?e  Appleby,  Walker  v.  Lever, 
Walker  v.  Nisbet,  [1903]  1  Ch.  565,  C.  A.). 

(/)  Sperling  v.  Toll  (1747),  1  Yes.  Sen.  70 ;  Pearson  v.  Lane  (1809),  17  Ves.  101. 
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117.  Equitable  conversion  takes  place,  in  the  case  of  a  will,     Sect.  2. 
when  land  is  devised  upon  trust  for  sale,  or  money  is  bequeathed  Conversion, 
to  be  laid  out  in  land ;  in  the  case  of  a  settlement,  when  land  is  Direction  in 
conveyed  or  agreed  to  be  conveyed  upon  trust  for  sale,  or  when  will  or  settle- 
money  is  paid  or  agreed  to  be  paid,  and  is  to  be  held  upon  trust  for  ^^^^  ^^^^  ^® 
the  purchase  of  land.    But  in  each  case  the  direction  to  change  the  ^"^P^^^*^^^®* 
nature  of  the  property  must  be  imperative.    There  is  no  conversion 

where  there  is  a  mere  power  to  sell  land,  or  to  invest  money  in  real 
estate,  or  where  it  is  left  optional  whether  an  investment  of  money 
shall  take  the  form  of  real  or  personal  estate  (k).  And  conversion 
is  not  effected  by  a  mere  declaration  that  personalty  aiiall  devolve 
as  realt}^  or  vice  versa.  There  must  be  an  imperative  trust  or 
direction  which  in  equity  can  be  treated  as  effecting  the  desired 
change  in  the  nature  of  the  property  (1) ;  and  to  deprive  the  heir 
of  his  rights  under  an  intestacy  the  property  must  be  disposed  of  in 
favour  of  the  next  of  kin,  and  vice  versa  (iii).  Moreover,  the  direction 
to  convert  must  be  effectual ;  if  for  any  reason  it  is  void,  there  is  no 
conversion  (w). 

118.  But  it  is  not  essential  that  there  should  be  an  express  Direction  to 
direction  to  convert  the  property.     It  is  sufficient  if  an  imperative  ^^^be express 
trust  for  conversion  can  be  collected  from  the  instrument  (o)  :  thus  eexpress. 
though  there  may  be  an  apparent  option  to  invest  money  in  land 

or  in  personalty,  yet  if  the  limitations  applicable  to  the  investment 
are  only  suitable  for  real  estate,  the  money  will  be  treated  as 
converted  into  realty  {j)).     And  though  there  is  a  discretionary 


(k)  Curling  v.  May  (1734),  cited  3  Atk.  255  ;  Wall-er  v.  Denne  (1793),  2  Yes. 
170,  184;  Wheldalev.  Partridge  {ISOO),  5  Yes.  388;  Walter  y.  Maunde  (1815), 
19  Yes.  424  ;  De  Beauvoir  v.  De  Beauvoir  (1852),  3  H.  L.  Cas.  524;  Smithwick 
V.  Smithwick  (1861),  12  I.  Ch.  E.  181,  201  ;  Re  Whitty's  Trust  (1875),  9 
I.  E.  Eq.  41;  Re  Ibh'tson's  Estate  (1869),  L.  E.  7  Eq.  226;  Atwell  v.  AtweU 
(1871),  L.  E.  13  Eq.  23;  Hijett  v.  Mekin  (1884),  25  Ch.  D.  735  ;  Be  Hotchkys, 
Freke  v.  Calmady  (1886),  32  Ch.  D.  408,  C.  A. ;  Be  Bird,  FUman  v.  Fitman, 
[1892]  1  Ch.  279;  Be  Walker,  Maciiitosh- Walker  v.  Walker,  [1908]  2  Ch.  705. 
If  the  conversion  is  directed  in  a  certain  event  which  is  ascertained  to  be  exist- 
ing at  the  date  of  the  testator's  death,  the  conversion  takes  effect  from  the  death 
{Ward  V.  Arch  (1846),  15  Sim.  389;  and  see  Wall  v.  Colshead  (1858),  2  De  Gr.  & 
J.  683,  C.  A.).  But  a  power  to  sell  for  the  purpose  of  distribution  does  not 
effect  a  conversion  till  there  is  an  actual  sale  {Lucas  v.  Brandreth  (No.  1)  (1860), 
28  Beav.  273) ;  see  Broivn  v.  Bigg  (1802),  7  Yes.  279  ;  Folley  v.  Seymour  (1837), 
2  Y.  &  C.  (ex.)  708,  722  ;  and  generally  a  mere  power  does  not  effect  a  conversion 
(De  Beauvoir  v.  De  Beauvoir,  supra). 

{I)  Be  Walker,  Macintosh-  Walker  v.  Walker,  supra ;  compare  Edwards  v.  Tuck 
(1856),  23  Beav.  268;  Hyett  v.  Mekin,  supra. 

(m)  It  is  not  sufficient  that  the  testator  directs  that  the  proceeds  shall  be 
considered  to  all  intents  and  purposes  as  personal  estate  ;  this  is  on  the  assump- 
tion that  he  dies  testate,  and  implies  no  gift  in  favour  of  the  next  of  kin 
{Bobinson  v.  London  Hospital  {Governors)  (1853),  10  Hare,  19;  Taylor  v.  Taylor 
(1853),  3  De  G.  M.  &  G.  190). 

(n)  Be  Applely,  Walker  v.  Lever,  Walker  v.  Nishet,  [1903]  1  Ch.  565,  C.  A. 

(o)  See  Burrell  v.  Baskerfield  (1849),  11  Beav.  525. 

Ip)  Cowley  V.  Hartstonge  (1813),  1  Dow,  361  ;  Johnson  v.  Arnold  (1748),  1  Yes. 
Sen.  169;  Earlom  v.  Saunders  (1754),  Amb.  241;  Cookson  v.  Beay  (1842),  5 
Beav.  22,  affirmed  sub  nom.  Cookson  v.  Cookson  (1845),  12  CI.  &  Fin.  121,  H.  L.  ; 
Simpson  v.  Ashiuorth  (1843),  6  Beav.  412  ;  Be  Beauvoir  v.  Be  Beauvoir,  supra; 
see  Evans  v.  Ball  (1882),  47  L.  T.  165,  H.  L.  But  a  limitation  to  heirs  "  is  not 
sufficient  to  convert  money  into  realty  {AtweU  v.  Ativell,  supra). 


H.L. — XIII. 


106 


Equity. 


Sect.  2. 
Conversion. 


Conversion  at 
request. 


Effect  of 
conversion. 


power  to  sell  the  whole  or  part  of  land,  yet,  if  there  are  trusts 
which  require  the  exercise  of  the  power,  there  is  a  conversion  (q). 
And  a  trust  for  conversion  will  be  implied  where  real  and  personal 
property  are  given  for  division  in  such  a  manner  as  can  only  be 
effectuated  by  sale(r). 

119.  Where  there  is  a  trust  for  conversion  at  the  request  of  a 
specified  person,  the  request  is  generally  treated,  not  as  a  condi- 
tion of  conversion,  but  as  intended  to  secure  the  performance  of 
the  trust,  and  the  trust  is  imperative  and  operates  at  once  to 
effect  a  conversion  (s) ;  and  similarly  where  a  specified  consent  or 
approbation  is  required  (t).  But  it  is  otherwise  if  the  direction  is 
to  convert  on  the  joint  request  of  two  persons,  as  of  husband  and 
wife  (a) ;  or  if  the  language  otherwise  shows  that  the  consent  is 
essential  (h) ;  or  if  the  effect  is  to  give  a  discretion  as  to  the  form 
which  the  property  is  to  take  (c). 

120.  When  conversion  has  once  been  effected  in  equity, 
whether  of  land  into  money  or  of  money  into  land,  the  property 
is  treated  in  equity  as  having  all  the  legal  incidents  of  its  new 
form  (d)  ;  and  this  whether  the  conversion  is  under  a  will  or  a 
settlement  or  otherwise.  Consequently,  land  which  has  been 
theoretically  converted  into  money  will  pass  as  personalty  under 
the  will  (e)  or  upon  the  intestacy  (/)  of  the  cestui  que  trust;  and 
money  which  has  been  theoretically  converted  into  land  will  pass 
as  real  estate  under  the  cestui  que  trust's  will  (g),  or  upon  his 


997  ;  this  point  was  not 

see  Grieveson  v.  Kirsopp 


[q)  Ralph  V.  Carrich  (1877),  5  Ch.  D.  984,  996, 
discussed  on  appeal  ((1879),  11  Ch.  D.  873,  0.  A.) : 
(1838),  2  Keen,  653. 

(r)  MoiverY.  Orr  (1849),  7  Hare,  473;  see  Cornick  Y.  Pearce  (1848),  7  Hare, 
477  ;  Greenway  y.  Greenway  (1860),  2  De  G.  E.  &  J.  128. 

(s)  Thornton  Y.  Eawley  (1804),  10  Ves.  129;  Burrell  v.  Basherfield  (1849),  11 
Beav.  525. 

[t)  Lechmere  y.  Carlisle  {Earl)  (1733),  3  P.  Wms.  211,  220;  Wrightson  v. 
Macaulay  (1845),  4  Hare,  487,  497  ;  compare  the  opposite  opinion  in  Btead  v. 
Newdigate  (1817),  2  Mer.  521,  530. 

(a)  Re  Taylor's  Settlement  (1852),  9  Hare,  596. 

{h)  Davies  v.  Goodhew  (1834),  6  Sim.  585,  where  the  sale  was  to  take  place 
with  a  specified  consent,  "and  not  without "  ;  compare  Hushisson  y.  Lefevre 
(1858),  26  Beav.  157  ;  Sykes  v.  Bheard  (1863),  33  Beav.  114,  on  appeal,  2 
De  G.  &  Sm.  6,  C.  A. 

(o)  Re  Taylor's  Settlement,  supra,  at  p.  602. 

{d)  As  to  the  effect  of  conversion  in  relation  to  death  duties,  see  title  Estate 
AND  Other  Death  Duties,  post. 

(e)  Thus  it  will  pass  under  a  residuary  bequest  of  personalty  {Stead  v.  New- 
digate, supra  ;  Gover  v.  Davis  (1860),  29  Beav.  222) ;  and  not  under  a  devise  of 
land  {Elliott  v.  Fisher  (1842),  12  Sim.  505) ;  and,  where  the  will  disposes  of  this 
property  only,  probate  of  the  will  as  a  will  of  personalty  can  be  granted  {In  the 
Goods  of  (x^<?^n  (1884),  9  P.  D.  242,  244);  though  not  where  the  conversion  of 
land  into  money  is  only  effected  by  the  will  to  be  proved  {In  the  Goods  of  Barden 
(1867),  L.  E.  i  P.  &  D.  325).  JJnder  the  Land  Transfer  Act,  1897  (60  &  61 
Yict.  c.  65),  s.  1  (3),  probate  can.  be  granted  in  respect  of  real  estate  only,  so 
that  the  last  two  cases  are  apparently  obsolete. 

(/)  Ashhy  V.  Falmer  (1816),  1  Mer.  296  ;  Biggs  v.  Andreius  (1832),  5  Sim.  424, 
where  part  of  the  land  had  not  been  sold ;  Griffith  v.  Ricketts,  Griffith  v. 
XwieZ/ (1849),  7  Hare,  299. 

{g)  Thus  it  wiU  pass  under  a  general  devise  of  land  or  of  real  estate  {Lingen 
^.  Sowray  {\in),  1  P.  Wms.  172;  Greenhi\l  v.  Greenhill  {1111),  2  Veru.  679; 
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intestacy  (h).    But  the  cestui  que  trust,  by  a  suitable  description  in      Sect.  2. 
his  will,  may  show  an  intention  to  include  proceeds  of  sale  of  land  Conversion, 
in  a  devise,  or  money  to  be  invested  in  land  in  a  bequest,  and 
effect  will  he  given  to  such  intention  accordingly  (i).  Money 
theoretically  converted  into  land  will  be  subject  to  tenancy  by  the 
curtesy  {k),  and  probably  to  dower  (/). 

121.  In  the  case  of  conversion  directed  by  will,  the  conversion  Date  of 
takes  place  from  the  death  of  the  testator  (m) ;  where  it  is  directed  conversion, 
by  deed,  from  the  delivery  of  the  deed  (n) ;  and  this  is  so,  although 

Guidot  V.  Guidot  (1745),  3  Atk.  254;  Bashhighy.  Master  (1190),  1  Yes.  201; 
Biddulph  V.  Biddidph  (1806),  12  Yes.  161 ;  Green  v.  Stephens  (1810),  17  Yes.  64, 
77;  Chandler  \.  Pocock  {ISSO),  15  Ch.  D.  491,  499,  affirmed  (1881),  16  Ch.  D. 
648,  C.  A.  ;  Re  Greaves'  Stttlement  Trusts  (1883),  23  Ch.  D.  313) ;  and  will  not 
pass  under  a  bequest  of  personal  estate  {Gillies  v.  Longlands  (1851),  4  De  G.  & 
Sm.  372) ;  and  see  Wrightson  v.  Macaulay  (1845),  4  Hare,  487.  Where  the 
trust  is  for  investment  in  land  generally,  the  money  will  not  pass  under  a  devise 
of  land  in  a  particular  county  (iRe  Cleveland's  (Duke)  Settled  Estates,  [1893]  3  Ch. 
244,  C.  A.).  A  direction  to  resettle  "  hereditaments  "  which  are  already  sub- 
ject to  a  settlement  extends  to  money  held  upon  trust  under  the  settlement  for 
investment  in  land  {Basset,  v.  St.  Levan  (1894),  43  W.  E.  165  ;  Re  GosseliUy 
Gosselin  v.  Gosselin,  [1906]  1  Ch.  120). 

{h)  Lingen  v.  Sowray  (1711),  1  P.  Wms.  172;  Disher  v.  Disher  (1712),  1 
P.  Wms.  204 ;  Chaplin  v.  Horner  (1718),  1  P.  Wms.  483  ;  Scudamore  v.  Scudamore 
(1720),  Prec.  Ch.  543;  Edwards  v.  WarivicJc  {Countess)  (1723),  2  P.  Wms.  171  ; 
see  Knights  v.  Atkyns  (1687),  2  Yern.  20.  Where  the  money  is  to  be  paid  by 
the  ancestor,  and  before  his  death  the  trusts  which  require  investment  in  land 
are  exhausted,  a  different  principle  comes  in  ;  the  money  is  at  home  "  in  the 
lifetime  of  the  ancestor,  and  the  equity  of  the  heir  to  take  it  as  land  does  not 
arise ;  see  p.  116,  post. 

{i)  Thus,,  if  in  his  will  a  testator  describes  a  fund  as  so  much  money  agreed 
to  be  laid  out  in  land,  it  will  pass  as  personal  estate  {Cross  v.  Addenbroke  (1719), 
cited  in  note  to  Lechmere  v.  Carlisle  {Earl)  (1733),  3  P.  Wms.  211,  222).  But  it 
has  been  held  that  a  devise  by  B.  of  a  share  in  a  specific  estate  taken  by  him 
under  the  will  of  A.  will  not  pass  the  share  if,  under  the  will  of  A.,  it  was 
converted  {Elliott  v.  Fisher  (1842),  12  Sim.  505),  sed  quaere;  and  see  lie  Fedder's 
Settlement  (1854),  5  De  G.  M.  &  G.  890,  C.  A. 

{k)  Sweetapple  y.  Findon  (1705),  2  Yern.  536;  Cunningham  y.  Moody  {174:8), 
1  Yes.  Sen.  174,  176  ;  Fodson  y.  Hay  (1791),  3  Bro.  C.  C.  405 ;  Follett  v.  Ttjrer 
(1844),  14  Sim.  125. 

(l)  Formerly  this  was  not  so,  probably  because  a  widow  was  not  dowable  out 
of  an  equitable  estate  {Cunningham  v.  31oody,  supra ;  Crabtreey.  Bramble  (1747), 
3  Atk.  680,  687) ;  and  see  p.  95,  ante.  But  now  that  women  are  dowable  out  of 
equitable  estates  (Dower  Act,  1833  (3  &  4  Will.  4,  c.  105) ),  the  rule  may  be  taken 
to  have  been  changed.  The  effect  of  the  conversion  of  money  into  land,  and  vice 
versa,  was  formerly  important  in  regard  to  the  liability  of  the  property  to  debts 
of  the  deceased  cestui  que  trust  (  Whitwick  y.  Jermin  (undated),  cited  in  Faden  v. 
Pembroke  {Earl)  (1688),  2  Yern.  52,  58  ;  and  see  cases  cited  in  1  White  &  Tud.  L.  C, 
7th  ed.,  at  p.  334) ;  but  now  that  land  is  liable  for  both  specialty  and  simple  con- 
tract debts  the  result  of  conversion  is  not  important.  The  Intestates  Estates  Act, 
1884  (47  &  48  Yict.  c.  71),  s.  4,  appears  to  have  similarly  abolished  the  old  rule 
that  the  court  would  not  treat  money  as  land  where  the  Crown  would  take  by 
escheat  {Walker  v.  Fenne  (1793),  2  Yes.  170,  185 ;  Henchrmin  y.  A.-G.  (1834),  3 
My.  &  K.  485,  494  ;  see  Taijlor  y.  Haygarth  (1844),  14  Sim.  8).  On  the  other 
hand,  money  which  would,  as  such,  have  been  forfeitable,  prior  to  the  Forfeiture 
Act,  1870  (33  &  34  Yict.  c.  23),  to  the  Crown  on  conviction  of  felony  was  saved 
by  a  theoretical  conversion  into  land  {Re  Harrop's  Estate  (1857),  3  Drew.  726). 

(w)  Feauclerk  y.  Mead  (1741),  2  Atk.  167;  Hutcheon  y.  Mannington  (1791), 
1  Yes.  366.  Hence  actual  conversion  gives  no  fresh  title  to  the  proceeds  of  laud 
as  personalty  {Re  Facon,  Toovey  v.  Turner,  [1907]  1  Ch.  475,  481). 

{n)  Griffith  y.  Ricketts,  Griffith  y.  Lunell  (1849),  7  Hare,  299,  311;  Clarke  y.. 
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Sect.  2.  a  period  is  expressly  fixed  within  which  the  sale  is  to  be  made  (o) ;  or 
Conversion,  although  the  trustees  are  directed  to  sell  when  it  shall  appear  advan- 
tageous  {p)j  or  when  the  sale  shall  be  for  the  benefit  of  the  cestui 
que  trust  (q) ;  or  although  the  sale  is  not  to  take  place  tHl  the 
happening  of  a  future  event  (?•),  such  as  the  death  of  a  tenant  for 
life(s).  If,  however,  the  future  event  is  contingent,  the  conversion 
does  not  take  place  until  the  contingency  is  ascertained  (t).  In  the 
event  of  a  postponement  of  the  actual  sale  of  land  after  the  time 
when  it  is  to  be  deemed  to  take  place,  the  intermediate  rents  and 
profits  go  to  the  person  entitled  to  the  income  of  the  proceeds  of 
sale  (u). 

Total  or  122.  The  purposes  for  which  a  conversion  is  directed  by  will 

o^^^ur  ose  o7  ^^^^  either  wholl}'  or  partially,  and  then,  upon  the  assumption 
conversion.  °  that  the  conversion  was  directed  for  these  purposes  only  (a),  equity 
will  treat  the  property,  so  far  as  the  purposes  fail,  as  reconverted  ; 
and  if  it  was  originally  land,  will  give  it  to  the  heir-at-law  (h) ;  and 
if  it  was  originally  money,  will  give  it  to  the  next  of  kin  (c).  And  this 
is  so  whether  conversion  has  actually  taken  place  or  not  (d),  and 
although  the  real  and  personal  estate  have  been  blended  so  as  to 

Franklin  (1858),  4  K.  &  J.  257,  263;  unless  the  deed  sliows  an  intention  that 
the  property  shall  remain  in  its  existing  state  until  a  future  event  {Wheldale  v. 
Partridge  (1803),  8  Ves.  227,  236). 

(o)  Pearce  v.  Gardner  (1852),  10  Hare,  287. 

Ip)  Robinson  v.  Bohinson  (1854),  19  Beav.  494. 

Iq)  DougUy  v.  Bull  (1725),  2  P.  Wms.  320  ;  Be  Baw,  Morris  y.  Griffiths  {188^) , 
26  Ch.  D.  601. 

(r)  Tily  V.  Smith  (1844),  1  Coll.  434. 

(s)  Clarke  Y.  Franklin  (1858),  4  K.  &  J.  257  ;  Stead  v.  Newdigate  (1817),  2  Mer. 
521. 

{t)  Ward  V.  Arch  (1846),  15  Sim.  389. 

{u)  Casamajor  v.  Strode  (1809),  19  Yes.  390,  n. ;  Fitzgerald  v.  Jervoise  (1820), 
5  Madd.  25 ;  Be  Searle,  Searle  v.  Baker,  [1900]  2  Ch.  829.  As  to  intermediate 
income  generally  where  conversion  is  postponed,  see  Howe  y.  Dartmouth  {Earl)^ 
Howe  Y.  Aylesbury  {Countess)  (1802),  7  Yes.  137  ;  1  White  &  Tud.  L.  C,  7th  ed., 
p.  68;  and  titles  Executors  and  Administkatoes  ;  Trusts  and  Trustees. 

(a)  Hill  Y.  Cock  (1813),  1  Yes.  &  B.  173,  per  Lord  Eldon,  L.C.,  at  p.  175. 

(b)  Ackroyd  v.  Smithson  (1780),  1  Bro.  C.  C.  503;  1  White  &  Tud.  L.C., 
7th  ed.,  p.  372  ;  Bobinson  v.  Taylor  (1789),  2  Bro.  C.  C.  589 ;  Chitty  v.  Parker 
(1793),  2  Yes.  271;  Berry  y.  Usher  (1805),  11  Yes.  87  ;  Roberts  v.  Walker  (1830), 
1  Euss.  &  M.  752  ;  and  the  principle  applies  also  to  money  which  is  in  equity 
theoretically  land,  and  which  is  subject  to  a  devise  on  trust  for  sale  {Be  Taylor's 
Settlement  (1852),  9  Hare,  596,  604).  The  failure  of  the  trusts  may  be  by  reason 
of  the  death  of  a  legatee  or  devisee  in  the  lifetime  of  the  testator  {Ackroyd  v. 
Smithson,  supra) ;  or  of  a  legatee  or  devisee  failing  to  obtain  a  vested  interest 
{JessoppY.  Watson  (1833),  1  My.  &  K.  665);  or  of  a  disposition  being  illegal,.  j 
as  where  it  infringes  the  Mortmain  Act  {Jones  v.  Mitchell  (1823),  1  Sim.  &  St. 
290  ;  Hopkinson  v.  Ellis  (1846),  10  Beav.  169,  174,  175);  or  the  Accumulations 
Act,  1800  (39  &  40  Geo,  3,  c.  98)  {Eyre  v.  Marsden  (1838),  2  Keen,  564 ;  Simmons 

V.  Pitt  (1873),  8  Ch.  App.  978  ;  Be  Perkins,  Broiun  y.  Perkins  (1909),  101  L.  T. 
345) ;  or  where  the  surplus  of  the  proceeds  of  sale  is  undisposed  of  {Naismith 
V.  Boyes,  [1899]  A.  C.  495). 

(c)  Cogan  v.  Stephens  (1835),  5  L.  J.  (ch.)  17.  Before  this  case,  while  it  was 
admitted  that  personalty  directed  to  be  laid  out  in  land  resulted  to  the  next  of 
kin  on  a  total  failure  of  the  purposes  of  conversion,  it  was  doubted  whether  the 
next  of  kin  would  take  on  a  partial  failure  (see  judgment  of  Lord  Cottenham, 
M.E.). 

{d)  In  Ackroyd  v.  Smithson,  supra,  the  land  had  been  sold;  compare  Bective 
V.  Hodgson  (1864),  10  H.  L.  Cas.  656,  per  Lord  Westbury,  L.C,  at  p.  667. 


Part  IV. — Equitable  Doctrines  Affecting  Property. 


109 


form  a  mixed  fund  (e).  The  testator,  foreseeing  this  result,  may  avoid 
it,  if  he  so  chooses,  by  directing  that  the  conversion  shall  be  not  only 
for  the  primary  purposes  of  his  will,  but  shall  be  absolute,  and  shall 
prevail  as  between  the  heir  and  the  next  of  kin  (/)  :  but  to  effect 
this,  it  is  not  sufficient,  in  the  case  of  land  directed  to  be  converted, 
merely  to  exclude  the  heir — there  must  be  an  actual  gift  of  the 
proceeds  in  favour  of  the  next  of  kin  ;  and,  similarly,  in  the  case  of 
money  directed  to  be  laid  out  in  land,  there  must,  to  exclude  the 
next  of  kin,  be  a  gift  of  the  land  in  favour  of  the  heir  (g).  Where 
the  income  only  of  the  proceeds  of  sale  is  disposed  of,  there  is  a 
resulting  trust  of  the  capital  in  favour  of  the  heir  (h)  ;  and  similarly 
the  heir  takes  income  which  is  undisposed  of  (i). 

123.  When,  upon  the  failure  of  the  purposes  for  which  a  con- 
version is  directed  by  will,  the  heir  or  the  next  of  kin,  as  the  case 
may  be,  takes  the  property,  it  may  become  necessary  to  ascertain 
whether  it  is  taken  by  the  one  or  the  other  as  real  or  personal 
estate.  Here,  again,  the  result  does  not  depend  upon  whether 
there  has  been  an  actual  conversion  or  not,  but  on  whether 
there  has  been  a  total  or  only  a  partial  failure  of  the  purposes 
for  which  conversion  was  directed.  If,  before  the  death  of  the 
testator,  these  purposes  have  wholly  failed,  the  need  for  conver- 
sion has  gone,  and  if  there  is  an  actual  conversion  it  is  improper 
and  should  not  affect  the  rights  of  the  heir  or  the  next  of  kin  (j). 
Hence,  in  the  case  of  land  directed  to  be  turned  into  money,  the 
heir-at-law  takes  the  property,  whatever  its  form,  as  real  estate,  and, 
unless  otherwise  disposed  of,  it  will  descend  to  his  heir-at-law ;  and, 
similarly',  in  the  case  of  money  directed  to  be  laid  out  in  land,  the 
next  of  kin  will  take  it,  whatever  its  form,  as  personal  estate  (A:). 
If,  however,  there  has  been  at  the  death  of  the  testator  only  a 
partial  failure  of  the  purposes  for  which  conversion  was  directed, 
the  result  is  different.  The  trust  for  conversion  becomes  operative, 
and  though,  so  far  as  the  purposes  fail,  land  directed  to  be  sold 
goes  to  the  heir-at-law,  yet  he  takes  it  as  personal  estate  (I),  whether 
it  has  been  actually  sold  or  not  (m) ;  and,  similarly,  money  directed 


Sect.  2. 
Conversion. 


Character  in 
which  pro- 
perty results 
on  failure  of 
purposes  of 
conversion 
under  will. 


Total  failure. 


Partial 
failure. 


(e)  Achroyd  v.  Smithson  (1780),  1  Bro.  C.  C.  503;  1  White  &  Tud.  L.  C, 
7tlied.,  p.  372;  JessojipY.  Watson  [im^),  1  My.  &  K.  665.  Where  debts  and 
legacies  are  payable  out  of  the  mixed  fund,  the  converted  land  must  bear  its  rate- 
able proportion  before  the  reconversion  takes  effect  {Tench  v.  Cheese  (1855),  6 
De  G.  M.  &  a.  453,  467,  C.  A. ;  Allan  v.  Gott  (1872),  7  Oh.  App.  439,  445). 

(/)  1  Jarman  on  Wills,  5th  ed.,  530;  see  cases  collected  in  note  to  Cruse  v. 
Barleij  (1727),  3  P.  Wms.  19,  22. 

{g)  Fitch  V.  Weher  (1848),  6  Hare,  145  ;  see  Berry  v.  Usher  (1805),  11  Yes.  87. 

[h)  Wilson  Y.  Major  (1805),  11  Yes.  205  ;  Watson  v.  Hatjes  (1839),  5  My.  &  Or. 
125. 

{i)  EyreY.  Marsden  (1838),  2  Keen,  564 ;  Re  Perhins,  Brown  PerHws  (1909), 
101  L.  T.  345. 

(/)  Davenport  v.  Goltman  (1842),  12  Sim.  588,  610. 

[k]  Smith  V.  Claxton  (1820),  4  Madd.  484,  per  Leach,  Y.-C,  at  p.  493; 
Bagster  v.  Fackerell  (1859),  26  Beav.  469;  Buchanan  v.  Harrison  (1861),  1 
John.  &  H.  662. 

{I)  Smithy.  Claxton ,  supra ;  JessoppY.  Watson,  supra  ;  A.-G.  v.  Lomas  (1873), 
L.  R.  9Exch.  29. 

(m)  Be  Bicherson,  Scales  v.  Heyhoe,  [1892]  1  Ch.  379. 
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Sect.  2. 
Conversion. 

Where 
conversion 
directed  by 
deed. 


Conversion 
by  contract 
of  sale. 


Under  Lands 
Clauses 
Consolidation 
Act. 


to  be  laid  out  in  land  goes  to  the  next  of  kin  as  real  estate,  whether 
land  has  been  actually  purchased  or  not  (n). 

Where  there  is  a  total  or  partial  failure  of  the  purposes  of  a 
conversion  directed  by  deed  the  principle  is  the  same,  but  it  has  to 
be  applied  with  reference  to  the  time  from  which  the  deed  operates. 
A  will  speaks  from  the  death  of  the  testator  ;  a  deed  from  the  time 
of  delivery;  Hence  the  property  not  required  for  the  stated  objects 
results  to  the  settlor  himself,  and  not  to  his  heir-at-law  or  next  of 
kin  (o) ;  and  if  there  is  a  total  failure  of  the  purposes,  it  results  to 
him,  in  the  case  of  land  to  be  turned  into  money,  as  realty,  which,  if 
he  has  died  without  disposing  of  it,  passes  to  his  heir-at-law  (j?)  ; 
if  there  is  a  partial  failure,  it  results  to  him  as  personalty  (g). 
Similarly,  money  directed  to  be  laid  out  in  land  results  to  the 
settlor,  on  a  total  failure  of  the  purposes  of  conversion,  as 
personalty,  and  on  a  partial  failure,  as  realty  (r). 

124.  The  doctrine  of  conversion  applies  where  land  is  agreed  to 
be  sold,  and  from  the  date  when  the  contract  becomes  binding  the 
land  is  treated  for  purposes  of  testamentary  disposition  and  of 
devolution  as  personalty.  In  ordinary  cases  the  signing  of  the 
contract  marks  the  date  of  this  conversion  (s).  Special  considerations 
arise  where  land  is  taken  under  the  Lands  Clauses  Consolidation  Act, 
1845  {t),  or  where  it  is  purchased  under  an  option  of  purchase  con- 
ferred by  agreement.  Where  land  is  taken  under  that  Act  the 
notice  to  treat  does  not  create  a  contract  (a) ;  but  as  soon  as  the 
purchase  price  has  been  ascertained,  whether  by  agreement,  by 
arbitration,  or  by  a  jury,  a  contract  arises  by  virtue  of  the  statute  (h); 
and  if  this  is  done  in  the  landowner's  lifetime,  the  proceeds  of  sale 
pass  as  personalty,  but  the  rents  accruing  between  his  death  and 
completion  belong  to  the  devisee  or  heir  (c). 


{n)  Curteis  v.  Wormald  (1878),  10  Ch.  D.  172,  0.  A.,  overruling  Head  v. 
Godlee,  Reynolds  v.  Oodlee  (1859),  Jolrn.  536,  583 ;  see  also  Cogaji  v.  Stephens 
(1835),  5  L.  J.  (CH.)  17. 

(o)  Griffith  V.  Ricketts,  Grifith  v.  Limell  (1840),  7  Hare,  299,  311. 

Ip)  Ripleij  V.  Wateriuorth  (1802),  7  Yes.  425,  435. 

[q)  HeiuHt  V.  Wright  (1780),  1  Bro.  0.  C.  86  ;  Clarke  v.  Franklin  (1858),  4 
K.  &  J.  257  ;  see  Van  v.  Barnett  (1812),  19  Ves.  102  ;  Biggs  v.  Andrews  (1832), 
5  Sim.  424. 

(r)  See  Wheldale  v.  Partridge  (1803),  8  Yes.  227,  236;  Clarke  y.  Franklin, 
sujpra,  at  pp.  264,  265. 

(s)  See  p.  98,  ante.  If  the  lieir  adopts  and  carries  out  a  parol  contract  of  Ms  ! 
ancestor,  this  avoids  any  objection  based  on  the  Statute  of  Frauds  ;  the  con- 
version is  complete,  and  the  purchase-money  belongs  to  the  next  of  kin 
{Frayne  v.  Taylor  (1863),  10  Jur.  (isr.  s.)  119) ;  but  otherwise  an  unenforceable 
contract  does  not  effect  a  conversion  [Re  Thomas,  Thomas  v.  Howell  (1886),  34 
Ch.  D.  166).  On  the  other  hand,  if  it  is  enforceable,  but  goes  off  after  the  death 
of  the  vendor  through  the  default  of  the  purchaser,  there  is  conversion  [Curre 
V.  Bowyer  (1818),  5  Beav.  6,  n. ;  see  Broom  v.  Monck  (1805)  10  Yes.  597). 

[t)  8  &  9  Yict.  c.  18 ;  see  title  Compulsory  Purchase  of  Land  and  Com- 
pensation, Yol.  YI.,  p.  66. 

(«)  Haynes  v.  Haynes  (1861),  1  Drew.  &  Sm.  426,  450. 

(6)  Harding  Y.  Metropolitan  Rail.  Co.  (1872),  7  Ch.  App.  154,  158;  see  Regent's 
Canal  Co.  v.  TFare(1857),  23  Beav.  575  ;  and  compare  Morgan  v,  Milman  (1853), 
3  De  G.  M.  &  G.  24,  C.  A. 

(c)  Ex  parte  Haivkins  (1843),  13  Sim.  569;  Re  Manchester  and  Southporf  Rail. 
Co.  (1854),  19  Beav.  365;  Watts  v.  Watts  (1873),  L.  E.  17  Eq.  217.  But  a  com- 
pulsory sale  of  settled  land  does  not  effect  a  conversion  (Re  Taylor'' 8  Settlement  \ 
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Where  an  agreement  confers  an  option  of  purchase,  the  exercise      ^^^"^^  2- 
of  the  option  converts  the  agreement  into  an  agreement  for  sale,  Conversion, 
and  the  land  itself  is  treated  as  converted  from  the  date  of  the  agree-  undeToption 
ment,  though  the  title  to  the  intermediate  rents  and  profits  is  not  of  purchase, 
changed.    Thus,  if  the  vendor  has  died  in  the  interval,  the  proceeds 
of  sale  do  not  belong  to  his  devisee  or  heir,  but  pass  as  personal 
estate — in  other  words,  the  exercise  of  the  option  deprives  the 
devisee  or  heir  of  the  land  without  compensation  (d)  ;  but  he  is  not 
required  to  account  for  rents  and  profits  received  before  the  time 
for  completion  (e).    The  vendor  may,  however,  either  in  the  agree- 
ment (/)  or  in  his  will,  indicate  his  intention  that  the  owner  at  the 
date  of  the  exercise  of  the  option  shall  take  the  proceeds  of  sale ; 
and  where,  after  the  land  has  been  made  subject  to  the  option,  he 
specifically  devises  it,  the  devise  is  construed  as  passing  the 
proceeds  of  sale  if  the  option  is  exercised  (g). 

125.  Although  there  is  no  imperative  trust  for  conversion,  yet  Conversion 
there  may  be  a  disposition  of  the  property  under  a  power  conferred  ^^^^^ 
by  a  settlor  or  testator,  or  otherwise  existing.    In  such  cases,  if  uircourt.  * 
the  disposition  involves  a  change  in  the  nature  of  the  property, 
a  conversion  is  effected  upon  the  power  being  exercised  (h) ;  and  the 
conversion  is  final,  and  the  property  belongs  to  the  beneficial  owner 
at  the  time  of  conversion  in  its  altered  form.   Hence,  though  some 
of  the  purposes  of  the  conversion  fail,  so  that  there  is  a  surplus,  this 
devolves  upon  the  representatives  of  the  owner  in  the  altered  form  ; 
and  if  it  is  the  proceeds  of  sale  of  land,  there  is  no  equity  in  the 
heir  to  take  the  property  as  though  it  were  land.     This  is  equally 
the  case  whether  the  conversion  is  by  a  trustee  under  a  power,  or  is 
in  pursuance  of  an  order  of  the  court  (t) ,  including  a  sale  in  a 

(1852),  9  Hare,  596)  ;  nor,  apparently,  of  land  of  a  lunatic  {Be  Tugwell  (1884), 
27  Ch.  D.  309  ;  contra,  Re  East  Lincolnshire  Railiuay  Act,  Ex  'parte  Flamank 
(1851),  1  Sim.  (n.  s.)  260) ;  or  of  an  infant  {Kelland  v.  Fulford  (1877),  6  Ch.  D. 
491)  ;  unless  the  purchase-money  is  paid  to  trustees  who  are  not  bound  to 
reinvest  it  in  land  {Re  Morgan,  Smith  v.  May,  [1900]  2  Ch.  474). 

[d)  Lawes  v.  Bennett  (1785),  1  Cox,  Eq.  Cas.  167,  171.  The  rule  applies 
whether  the  vendor  dies  testate  or  intestate,  and  although  the  option  is  exer- 
cisable only  after  his  death  {Be  Isaacs,  Isaacs  v.  Beginall,  [1894]  3  Ch.  506)  ; 
see  Re  Crofton  (1839),  1  I.  Eq.  E.  204  ;  Re  Cousins,  Alexander  v.  Gross  (1885), 
30  Ch.  D.  203,  C.  A. 

(e)  Townley  v.  Bedwell  (1808),  14  Yes.  591 ;  Collingwood  v.  Row  (1857),  3  Jur. 
(n.  s.)  785. 

(/)  Re  Graves  Minors,  Graves  v.  Graves  (1864),  15  I.  Ch.  E.  357. 

{(j)  Drantv.  Vause  (1842),  1  Y.  &  C.  Ch.  Cas.  580;  Emicss  v.  Smith\18^8),  2 
De  G.  &  Sm.  722.  Where  the  agreement  follows  the  will  containing  the 
specific  devise,  the  devise  is  not  saved  {Farrar  v.  Winterton  {Earl)  (1842),  5 
Beav.  1  ;  Weeding  y.  Weeding  (1861),  1  John.  &  H.  424)  ;  but  where  the  will  was 
confirmed  by  a  codicil  made  on  the  same  day  as  the  agreement,  the  devise 
was  held  to  carry  the  proceeds  of  sale  {Be  Pyle,  Pyle  v.  Pyle,  [1895]  1  Ch.  724). 

{h)  Be  Dyson,  Challinor  v.  SyJces,  [1910]  1  Ch.  750.  The  power  must,  of  course, 
be  still  in  existence  {Re  Jump,  Galloway  v.  Hope,  [1903]  1  Ch.  129). 

(r)  Steed  v.  Preece  (1874),  L.  E.  18  Eq.  192,  per  Jessel,  M.E.,  at  p.  197  :  "If 
a  conversion  is  rightfully  made,  whether  by  the  court  or  a  trustee,  all  the 
consequences  of  a  conversion  must  follow ;  and  there  is  no  equity  in  favour  of 
the  heir  or  anyone  else  to  take  the  property  in  any  other  form  than  that  in  which 
it  is  found";  Hyett  v.  Mekin  (1884),  25  Ch.  D.  735.  This  dictum  is  opposed 
to  Jermy  v.  Preston  (1842),  13  Sim.  356  ;  and  Cooke  v.  Dealey  (1855),  22  Beav. 
196;  but  was  approved  in  Burgess  v.  Booth,  [1908]  2  Ch.  648,  C.  A. 
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Sect.  2.  partition  action  (k).  Consequently,  where  the  court  sells  the  estate 
Conversion,  of  an  adult  (1),  or  of  an  infant  or  of  a  lunatic  the  property 
is  converted  out  and  out — the  conversion  taking  effect  from  the 
date  of  the  order  (o) — and  there  is  no  reconversion  of  any  proceeds 
of  sale  not  required  for  the  purpose  of  the  order  ;  except  in  the  case 
of  a  person  under  disability,  where  the  sale  is  made  under  the 
Partition  Acts,  1868  and  1876  (p),  and  the  money  is  not  paid  out  of 
court  to  trustees  (q).  And  it  is  the  same  where  a  mortgagee  sells 
under  his  power  of  sale,  during  the  lifetime  of  the  mortgagor.  Upon 
the  death  of  the  mortgagor  without  having  received  the  surplus, 
there  is  no  equity  in  the  heir  to  have  the  surplus  reconverted, 
notwithstanding  that  the  mortgage  contains  a  trust  for  payment  of 
the  surplus  to  the  mortgagor,  his  heirs  and  assigns  (r).  But  if  the 
land  is  sold  after  the  mortgagor's  death,  the  surplus  belongs  to  the 
heir  or  devisee  (s),  notwithstanding  that  the  trust  is  for  payment 
to  the  mortgagor,  his  executors  and  administrators  (i). 

Election  to  126.  When  property  which  is  subject  to  a  trust  for  conversion 
reconvert.  jg  vested,  as  regards  the  beneficial  interest,  in  an  absolute  owner,  he 
is  entitled  to  take  the  property  in  its  actual  state,  free  from  the 
trust  for  conversion ;  but  he  must  indicate  his  election  (u)  to  take 
the  property  in  this  manner.  Such  election  operates  to  put  an  end 
to  the  theoretical  conversion  of  the  property ;  or,  in  other  words,  it 
effects  a  reconversion  (a).    But  it  is  enough  if  the  party  shows  an 


(k)  Be  Dodson,  Yates  v.  Morton,  [1908]  2  Ch.  638. 
\l)  Arnold  v.  Dixon  (1874),  L.  E.  19  Eq.  113. 

(m)  Burgess  v.  Booth,  [1908]  2  Ch.  648,  0.  A.,  disapproving  of  Scott  v.  Scott 
(1882),  9  L.  K.  Ir.  367  ;  see  Dyer  v.  %er  (1865),  34  Beav.  504.  But  the  proceeds 
of  timber  on  settled  land  may  retain  the  character  of  real  estate  [Field  v. 
Brown,  Smith  v.  Brown  (1859),  27  Beav.  90). 

(n)  Ex  parte  Br omfield  (1792),  1  Yes.  453;  Oxenden  v.  Compton  [Lord)  {11 93), 
2  Ves.  69;  Ex  parte  Phillips  (1812),  19  Yes.  118;  Hartley  v.  Pendarves,  [1901] 
2  Ch.  498. 

(o)  Burgess  v.  Booth,  supra ;  Arnold  v.  Dixon,  supra. 

{p)  31  &  32  Yict.  c.  40  ;  39  &  40  Yict.  c.  17.  This  is  under  s.  8  of  the  Act  of 
1868;  Foster  y.  Foster  (1875),  1  Ch.  D.  588  ;  and  Mildmay  v.  Quiche  {1811), 
6  Ch.  D.  553 ;  see  Mordaunt  v.  Benwell  (1881),  19  Ch.  D.  302. 

{q)  Re  Morgan,  Smith  v.  May,  [1900]  2  Ch.  474  ;  on  the  ground  that  the  trustees 
are  "  absolutely  entitled"  ;  see  Re  Hohson's  Trusts  (1878),  7  Ch.  D.  708,  C.  A. 
But  if  the  beneficiary  dies  before  payment,  the  money  goes  to  his  heir-at-law  as 
money  (Mordaunt  v.  Benwell,  supra). 

(r)  Re  Grange,  Chadwich  v.  Grange,  [1907]  2  Ch.  20,  C.  A. ;  and  d  fortiori 
if  the  direction  is  for  payment  to  the  executors  {Re  Underwood  {ISol),  3  K.  &  J. 
745). 

(s)  Bourne  v.  Bourne  (1842),  2  Hare,  35 ;  see  Re  Cooper's  Trusts,  Ex  parte 
Sparks  (1853),  4  De  G.  M.  &  G.  757,  C.  A. 

{t]  Wright  V.  Rose  (1825),  2  Sim.  &  St.  323.  * 

[u)  The  election  here  referred  to  is  an  incident  of  the  doctrine  of  conversion. 
It  must  be  distinguished  from  the  election  betvreen  two  properties  or  benefits, 
which  is  treated  subsequently  ;  see  p.  116,  post. 

(a)  Cookson  v.  Coohson  (1845),  12  CI.  &  Fin.  121,  H.  L.,  per  Lord  CoTTEisrHAM, 
at  p.  146  ;  see  Pearson  v.  Lane  (1809),  17  Yes.  101,  per  Grant,  M.E.,  at  p.  104  ; 
Ashhy  V.  Palmer  (1816),  1  Mer.  296.  When  a  mortgagee  in  possession  dies 
while  the  statute  is  running  in  his  favour,  the  mortgage  debt  and  land  devolves 
as  personalty.  But  so  soon  as  the  statute  has  run,  t£e  land  vests  as  realty  in 
the  persons  beneficially  entitled  to  the  mortgage  debt,  and  no  case  for  election 
arises  {Re  Loveridge,  Pearct  v.  Marsh,  [1904]  1  Ch.  518). 
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intention  to  take  the  property  in  its  actual  state,  and  it  is  immaterial     Sect.  2. 
whether  he  knows  or  does  not  know  that,  but  for  some  election  by  Conversion, 
him,  the  trust  property,  if  money,  would  be  turned  into  land,  or  if  ~ 
land  would  become  money  (h). 

Where  the  beneficial  title  to  land  subject  to  a  trust  for  conversion  Several 
is  vested  in  several  persons,  there  can  be  no  reconversion  unless  all  o^^^rs. 
concur  (c).  Each  is  entitled  to  share  in  the  enhanced  price  which 
the  sale  of  the  entirety  of  the  estate  might  produce.  But  the  same 
reason  does  not  apply  where  several  persons  are  entitled  to  money 
to  be  laid  out  in  land,  and  anyone  can  elect  to  take  his  share  of 
the  money  unconverted  (d). 

A  remainderman  can  elect  to  take  property  unconverted,  and  his  Remainder- 
election  will  be  operative  if  the  property  is  still  in  fact  unconverted  '^lan, 
when  his  interest  falls  into  possession ;  this  is  so,  whether  he  is 
entitled  to  a  vested  (e),  or  to  a  contingent  remainder  (/).    But  there 
can  be  no  final  reconversion  except  by  direction  of  the  persons 
absolutely  entitled  {g). 

Under  the  old  law  a  tenant  in  tail  could  bar  his  own  issue  by  a  Tenant  in 
fine  levied  either  in  vacation  time  or  in  term,  and,  if  there  were  no  tail, 
remainders  in  the  way,  money  in  court  liable  to  be  invested  in  land 
was  paid  out  to  him  without  actual  fine  levied  (h) ;  but  if  there  were 
remainders,  it  was  necessary  that  they  should  be  barred  by  recovery 
before  he  could  elect  as  against  them  to  take  the  money  in  specie  (i). 
Under  the  Fines  and  Kecoveries  Act  ( j),  1833,  the  purpose  of  a 
recovery  is  effected  by  a  disentailing  deed,  by  which  the  tenant  in  tail 
can  elect  both  as  to  land  to  be  converted  into  money  and  money  to  be 

(6)  Harcourt  v.  Seymour  (1851),  2  Sim.  (n.  s.)  12,  46. 

\c)  Holloivaij  V.  Radch'fe  (1857),  23  Beav.  163;  Biggs  v.  Peacock  (1882), 
22  Ch.  D.  284,  C.  A.  ;  ReTweedie  and  Miles  (1884),  27  Ch.  D.  315  ;  Re  Douglas 
and  Powell's  Contract,  [1902]  2  Ch.  296,  312  ;  and  consequently  a  trust  for  sale 
continues  until  there  has  been  an  election  to  reconvert  by  all  the  absolute 
owners ;  compare  Re  Jenkins  and  H.  E.  Randall  &  Co.'s  Contract,  [1903]  2  Ch. 
362.  As  to  the  duration  of  a  power  of  sale,  compare  Trower  v.  Knightley  (1821), 
Madd.  &  Gr.  134  ;  Ptters  v.  Leiues  and  East  Grinstead  Rail.  Co.  (1881),  18  Ch. 
D.  429,  C.  A.  ;  Re  Cotton's  Trustees  and  London  School  Board  (1882),  19  Ch.  D. 
624  ;  Re  Sudeley  {Lord)  and  Baines  &  Co.,  [1894]  1  Ch.  334  ;  Re  Jump,  Galloivay 
V.  Hope,  [1903]  1  Ch.  129 ;  Talhot  v.  Scarisbrick,  [1908]  1  Ch.  812._  A  power  to 
postpone  the  sale  is  not  put  an  end  to  by  the  vesting  of  a  share  in  possession, 
so  as  to  entitle  the  owner  of  the  share  to  call  either  for  an  immediate  sale  or 
for  a  conveyance  of  an  undivided  share  in  the  land  (^e  Horsnaill,  Womersley 
V.  ^orsm?7Z,  [1909]  1  Ch.  631). 

[d)  Since,  if  invested  in  land,  he  might  the  next  moment  turn  it  into  money, 
and  equity,  like  nature,  will  do  nothing  in  vain"  [Seeley  v.  Jago  (1717), 

1  P.  Wms.  389  ;  Walker  v.  Denne  (1793),  2  Ves.  170,  182).  And  this  appears  to 
be  so  where  the  only  persons  interested,  other  than  the  absolute  owner,  are 
portioners;  but  if  the  only  person  so  interested  is  a  jointress,  she  is  entitled  to 
have  the  money  laid  out  in  land  as  security  for  the  Jointure  rentcharge,  and 
while  this  right  lasts  there  is  no  reconversion  [Walrond  v.  Rosslyn,  Walrond  v. 
Fulford  (1879),  11  Ch.  D.  640). 

(e)  See  Crahtree  v.  Bramble  (1747),  3  Atk.  680. 
(/)  Meek  v.  Pevenish  (1877),  6  Ch.  D.  566. 

{g)  Sisson  v.  Giles  (1863),  3  De  Q.  J.  &  Sm.  614. 

^{h)  Benson  v.  Benson  (1710),  1  P.  Wms.  130;  Short  v.  TIM  (1718),  1  P.  Wms. 
470. 

{i)  Cunningham  v.  Moody  (1748),  1  Ves.  Sen.  174  ;  or  it  was  suftcient  to 
obtain  the  consent  of  the  remaindermen  (Tra  ford  v.  Boehm  (1746),  3  Atk.  440). 
(/)  3  &  4  Will.  4,  c.  74. 
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Sect.  2.     laid  out  in  land  (A;).    Accordingly  money  in  court  under  the  Lands 
Conversion.  Clauses  Consolidation  Act,  1845  (I),  will  not  be  paid  out  to  a  tenant 
in  tail  as  a  person  absolutely  entitled  until  he  has  executed  a 
disentailing  deed  (m).  -.  i  '.)m 

Persons  under  127.  The  person  electing  must  be  sui  juris,  and  hence  an  infant 
disability.  cannot  elect  either  to  take  money  which  is  subject  to  conversion 
Infant.         into  land  (w),  or  land  which  is  subject  to  conversion  into  money  (o); 

but  the  court,  upon  finding  that  it  is  for  his  benefit,  will  elect  on 
Lunatic.        his  behalf  (p).    Similarly  a  lunatic  cannot  elect  (q),  but  the  court 

can  elect  on  his  behalf  (r). 

Married  128.  A  married  woman  can  elect  as  to  money  or  land  subject  to 

woman.  conversion,  where  her  interest  in  the  converted  property  is  her 
separate  estate  (s).  If  she  is  entitled  to  the  proceeds  of  sale  of 
land  as  non-separate  property,  this  confers  on  her  an  "estate"  in 
the  land  within  the  Fines  and  Eecoveries  Act,  1833  (t),  and  she 
can  elect  to  take  the  land  unconverted  by  deed  acknowledged  in 
'  -  which  her  husband  concurs  {a)  ;  if  she  is  entitled  to  money  subject 
to  be  laid  out  in  land,  she  can  elect  in  the  same  way,  the  section 
expressly  applying  to  money  subject  to  be  invested  in  land  (6). 
Where  money  is  in  court  in  a  partition  action  (c),  or  under  the 
Lands  Clauses  Consolidation  Act,  1845  (ci),  and  a  married  woman  is 
absolutely  entitled,  it  is  prima  facie  subject  to  reinvestment  in  land; 
but  it  will  be  paid  out  to  her  either  on  a  deed  acknowledged  or  on  her 
separate  examination  in  court  (e),  unless  it  is  her  separate  property, 
when  it  will  be  paid  out  to  her  on  her  mere  receipt. 


(Jc)  Fines  and  Eecoveries  Act,  1833  (3  &  4  Will.  4,  c.  74),  s.  71. 
(^)  8  &  9  Yict.  c.  18. 

(m)  Be  Broadwood's  Settled  Estates  (1875),  1  Oh.  D.  438  ;  Be  Beynolds  (1876),  3 
Ch.  D.  61,  C.  A 

{n)  Seeley  v.  Jago  (1717),  1  P.  Wms.  389  ;  Earlom  v.  Saunders  (1754),  Amb.  241  ; 
Carr  v.  Ellison  (1786),  2  Bro.  C.  C.  56  ;  Be  Harrofs  Estate  (1857),  3  Drew.  726. 

(0)  Van  V.  Barnett  (1812),  19  Yes.  102,  109. 
Ip)  Bobinson  v.  Bdbinson  (1854),  19  Beav.  494. 

{q)  Ashhy  V.  Falmer  (1816),  1  Mer.  296  ;  Be  Wharton  (1854),  5  De  G.  M.  &  G. 
33,  0.  A. ;  Be  Jump,  Galloway  v.  Hope,  [1903]  1  Ch.  129. 

(r)  See  Be  Douglas  and  PoiuelVs  Contract,  [1902]  2  Ch.  296  ;  and  compare 
A.-G.  V.  A-ileshury  (Marquis)  (1887),  12  App.  Cas.  672. 

(s)  Sharp  v.  St.  Sauveur  (1871),  7  Ch.  App.  343 ;  Be  Davidson,  Martin  v. 
Trimmer,  Davidson  v.  Trimmer  (1879),  11  Ch.  D.  341,  0.  A. 

(1)  3  &  4  Will.  4,  c.  74,  s.  77. 

(a)  See  ibid.,  s.  1;  Briggs  v.  Chamberlain  (1853),  11  Hare,  69;  Tuer  v. 
Turner  (1855),  20  Beav.  560  ;  see  Miller  v.  Collins,  [1896]  1  Ch.  573, 
C.  A. ;  see,  generally,  title  Husband  and  Wife. 

(&)  Formerly  she  could  elect  on  examination  in  court;  or  sometimes  a  sham 
purchase  was  made,  and  she  then  disposed  of  the  land  by  fine  {Oldham  v.  Hughes 
(1742),  2  Atk.  452,  453,  454). 

(c)  Standering  v.  Hall  (1879),  11  Ch.  D.  652  ;  Wallace  v.  Greenwood  (1880),  16 
Ch.  D.  362. 

(cZ)  8  &  9  Yict.  c.  18. 

(e)  Be  Tyler's  Estate  (1860),  8  W.  E.  540 ;  Be  Hayes  (1861),  9  W.  E.  769 ;  Be 
Bobins^  Estate  (1879),  27  W.  E.  705;  Standering  y.  Hall,  supra ;  TennentY. 
Welch  (t888),  37  Ch.  D.  622.  As  to  payment  out  oi  small  sums  without  these 
formalities,  see  Knapping  v.  Tomlinson,  Knapping  v.  Bannester  (1870),  18  W.  R. 
684  ;  Quest  v.  Neames,  [1884]  W.  N.  227. 
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129.  An  election  to  take  property  in  its  unconverted  state  may  ^• 
be  express,  and  it  is  then  effectual  though  by  parol  (/);  or  it  may  be  Conversion, 
presumed  from  circumstances  (^),  and  slight  circumstances   are  implied 
sufficient  to  show  an  intention  to  elect  (h).    In  the  case  of  land  election  to 
this  intention  will  be  presumed  where  the  person  entitled  is  in  retain  land, 
possession  and  retains  the  land  for  a  considerable  time(i);  especially 

if  he  lays  out  money  on  the  land  (k),  or  pays  off  a  charge  on  it  (Z), 
or  takes  possession  of  the  title  deeds  (m),  or  otherwise  deals  with 
it  as  owner,  as  by  granting  a  lease  (n),  or  entering  into  an  agree- 
ment for  partition  (o).  But  it  has  been  held  that  two  years  is  too 
short  a  time  to  raise  the  presumption  ( ^j) .  Where  a  trustee  for 
sale  is  also  the  remainderman,  and  the  object  of  the  trust — e.g.,  the 
payment  of  debts — has  been  answered  without  recourse  to  the  land, 
an  intention  to  reconvert  may  be  inferred  from  his  keeping  the 
land  unsold  for  a  long  time  (q).  But  a  person  entitled  under  the 
same  will  to  the  proceeds  of  lands  in  possession,  and  of  lands  in 
remainder,  does  not,  by  showing  an  intention  to  reconvert  the 
former,  necessarily  show  also  an  intention  to  reconvert  the  latter  (r). 
A  devise  of  the  propert}^  describing  it  specifically  as  land  at  a 
particular  place,  will  effect  a  reconversion  (s). 

130.  Where  personalty  is  subject  to  be  invested  in  land,  the  Implied 
mere  receipt  of  the  income  from  the   personalty  investments,  J^^^^JJ^^ 
though  for  a  considerable  time,  does  not  raise  a  presumption  of  personalty. 
;  election  to  take  the  property  unconverted  (^).    But  if  the  bene- 
ficiary absolutely  entitled  receives  payment  of  the  capital  money, 

it  is  in  his  hands  to  do  as  he  likes  with,  and  it  is  discharged  from 
any  trust  for  conversion.    In  such  circumstances  it  is  said  to  be 


(/)  Edwards  v.  Warivkk  {Countess)  {11 23),  2  P.  Wms.  171 ;  Chaloner  v.  Batcher 
(1736),  cited  3  Atk.  685  ;  Falteneij  v.  Darlington  {Earl)  (1783),  1  Bro.  C.  C.  223, 
236;  Wheldale  v.  Partridge  (1803),  8  Ves.  227,  236  ;  contra,  Bradish  v.  Gee  (1754), 
Amb.  229. 

{g)  Harcourf  v.  Seymour  (1851),  2  Sim.  (n.  s.)  12,  45. 

(/i)  Pulteneij  v.  Darlington  {Earl),  supra ;  Van  v.  Barnett  (1812),  19  Yes.  102, 
109. 

{i)  Ashbij  V.  Palmer  (1816),  1  Mer.  296,  301 ;  Dixon  v.  Gayfere  (No.  2),  Fluher 
^  Gordon  (1853),  17  Beav.  433;  Re  Gordon,  Roberts  v.  Gordon  (1877),  6  Ch.  D. 
531  ;  Be  Davidson,  Martin  v.  Trimmer,  Davidson  v.  Trimmer  (1879),  11  Ch.  D. 
341,  C.  A 

{k)  Griesbach  v.  Fremantle  (1853),  17  Beav.  314;  Mutlow  v.  Biaq  (1875),  1 
Ch.  D.  385,  C.  A.  JJ  \  h 

{I)  Re  Davidson,  Martin  v.  Trimmer,  Davidson  v.  Trimmer,  supra. 

{m)  Davies  v.  Ashford  (1845),  15  Sim.  42;  Potter  v.  Dudeney  (1887),  56  L.  T. 
395. 

{n)  Mutlow  V.  Bigg,  supra;  Re  Gordon,  Roberts  v.  Gordon,  supra  ;  contra,  if  the 
-lease  contains  an  option  to  purchase  {Re  Lewis,  Foxwell  v.  Leiuis  (1885),  30 
-Ch.  D.  654).  ^  V  > 

(o)  Sharp  v.  St.  Sauveur  (1871),  7  Ch.  App.  343. 

{p)  Kirkman  v.  Miles  (1807),  13  Yes.  338;  compare  Brown  v.  Brown  (1864), 
33  Beav.  399.  '        ^  . 

{q)  Smith  v.  Gumbleton  (1909),  54  Sol.  Jo.  181. 
[r)  Meredith  v.  Vich  (1857),  23  Beav.  559. 

(«)  Sharp  V.  St.  Sauveur,  supra;  Meek  v.  Devenish  (1877),  6  Ch.  D.  566, 
573. 

{t)  Gillies  V.  Longlands  (1851),  4  De  G.  &  Sm.  372;  Re  Redder' s  Settlement 
(1854),  5  De  G.  M.  &  G.  890,  C.  A. 
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at  home,"  and  passes  in  its  actual  state  if  the  recipient  dies  with- 
out disposing  of  it  ;  the  former  trust  for  conversion  being  no 
longer  operative,  there  is  no  equity  in  favour  of  the  heir  as  against 
the  personal  representative  (a). 

Similarly,  where  a  settlor  has  covenanted  to  pay  money  to  be  laid 
out  in  the  purchase  of  land,  and  the  land,  if  purchased,  would,  in 
his  lifetime  and  in  the  events  that  happen,  belong  to  him  in  fee 
simple,  the  money  due  under  the  covenant  is  at  home,  the  covenant 
is  discharged,  and,  on  his  death,  the  heir  cannot  call  upon  the 
personal  representative  to  find  the  money  and  pay  it  to  him  as 
land  {b).  Without  actual  receipt  of  money  subject  to  a  trust  for 
conversion,  the  beneficiary  may  refer  to  or  deal  with  it  in  such  a 
way  as  to  show  that  he  regards  it  as  personalty,  and  he  will  then  be 
deemed  to  have  elected  to  take  it  as  such,  as  where  he  includes  it  in 
a  statement  of  his  personal  property  (c),  or  describes  it  as  money 
which  he  is  entitled  to  receive  (tZ). 

131.  An  election  as  to  the  form  in  which  property  is  to  be 
taken  may  be  shown  by  the  nature  of  the  limitations  which  the 
beneficiary  imposes.  Thus  money  to  be  invested  in  land,  with  an 
ultimate  limitation  to  the  heirs  of  the  beneficiary,  will  be  taken  to 
be  personalty  if  he  invests  it  in  trust  for  himself,  his  executors  and 
administrators  (e) ;  and  in  the  same  way,  a  grant  of  a  lease,  with  a 
reservation  of  rent  to  the  grantor  and  his  heirs,  has  been  held  to 
indicate  an  intention  to  take  the  property  as  land,  notwithstanding 
that  the  reservation  could  hardly  have  been  in  any  other  form  (/). 


Sect.  3. — Election, 

The  doctrine  132.  Where  a  testator  by  his  will  purports  to  give  property 
of  election.  which  in  fact  belongs  to  B.,  and  at  the  same  time  out  of 

his  own  property  confers  benefits  on  B.,  the  literal  construction 
and  application  of  the  will  would  allow  B.  to  keep  his  own 
property  to  the  disappointment  of  A.,  and  also  to  take  the  benefits 
given  to  him  by  the  will.  Equity,  however,  in  such  circum- 
stances, introduces  the  principle  that  a  man  shall  not  accept  and 
reject  the  same  instrument,  and  B.  is  not  allowed  to  take  the  full 
benefit  given  him  by  the  will  unless  he  is  prepared  to  carry  inlo 
effect  the  whole  of  the  testator's  dispositions  (g).    He  is  accordingly 


.  (a)  PuUeney  v.  Darlington  {Earl)  (1783),  1  Bro.  0.  C.  223  ;  (1796),  7  Bro.  Pari. 
Cas.  530  ;  Wheldale  v.  Partridge  (1803),  8  Yes.  227,  235  ;  see  Bowes  v.  Shreius- 
bury  {Earl)  (1758),  5  Bro.  Pari.  Cas.  144.  In  Bich  v.  Whitfield  {1866),  L.  E.  2 
Eq.  583,  personalty,  which  was  directed  to  be  invested  in  land,  vested  absolutely, 
subject  to  a  prior  life  interest,  in  a  child  who  died  on  the  day  of  her  birth,  and 
remained  uninvested  in  land  for  over  fifty  years  till  the  death  of  the  tenant  for 
life.    It  was  held  to  have  been  reconverted. 

(&)  Chichester  v.  Bicherstaff  (1693),  2  Vern.  295. 

(c)  Harcourt  v.  Seymour  (1851),  2  Sim.  (n.  s.)  12. 

{d)  Goohson  v.  Coohson  (1845),  12  CI.  &  Pin.  121,  H.  L.,  affirming  S.  C.  sul 
nom.  Cookson  v.  Reay  (1842),  5  Beav.  22. 

(e)  Lingen  v.  Sowray  (1711),  1  P.  Wms.  172. 
f/)  Crahtree  v.  Bramble  (1747),  3  Atk.  680,  689. 

[g)  As  to  the  doctrine  of  election,  see  note  to  Billon  v.  Parher  (1818),  1  Swan. 
S59,  at  p.  394. 
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put  to  his  election  to  take  either  under  the  instrument  or  against  Sect.  3. 
it  (h).  If  he  elects  to  take  under  the  will  he  is  bound,  and  may  Election, 
be  ordered  (i),  to  convey  his  own  property  to  A. ;  if  he  elects  to  take 
against  the  will  and  to  keep  his  own  property,  and  so  disappoints  A., 
then  he  cannot  take  any  benefits  under  the  will  without  compen- 
sating A.  out  of  such  benefits  to  the  extent  of  the  value  of  the  pro- 
perty of  which  A.  is  disappointed  (k).  It  follows  that  if  B.'s  property 
is  such  that  it  cannot  be  assigned — as  where  it  consists  of  heirlooms 
— he  is  not  put  to  his  election  (Z). 

The  doctrine  of  election  requires  that  there  shall  be  a 
claim  under  the  will  and  a  claim  dehors  the  will  and  adverse  to 
it.  It  is  not  applied  as  between  two  clauses  in  the  same 
will  (m).  It  applies  although  part  of  the  benefits  in  the  testator's 
own  property  conferred  by  the  will  may  fail  {n).  Where  two  wills  of 
the  same  testator,  disposing  of  different  properties,  form  one 
complete  scheme  of  testamentary  disposition,  a  beneficiary 
electing  against  one  will  can  only  claim  under  the  other  on 
terms  of  paying  compensation  (o). 


(h)  Birmingham  v.  iTtn^aw  (1805),  2  Sch.  &  Lef.  444,  per  Lord  Eedesdale,  L.C., 
at  p.  449 ;  Codrington  v.  Lindsay  (1873),  8  Ch.  App.  578,  per  Lord  Selboene,  L.C., 
at  p.  587  ;  Cooper  v.  Cooper  (1874),  L.  E.  7  H.  L.  53,  p)€r  Lord  Cairns,  L.C.,  at 
p.  63,  per  Lord  Hatherley,  at  p.  70  ;  Codrington  v.  Codrington  (1875),  L.  E.  7 
H.  L.  854,  861,  varying  S.  C.  f^uh  nom.  Codrington  v.  Lindsay,  supra ;  see  Noys 
V.  Mordaunt  (1706),  2  Vern.  581  and  Streatjield  v.  Streatjield  (1735),  Cas.  temp. 
Talb.  176,  both  in  1  White  &  Tud.  L.  C,  7th  ed.,  pp.  414,  416  ;  Bor  v.  Bor  (1756), 
3  Bro.  Pari.  Cas.  167  ;  Whistler  v.  Webster  (1794),  2  Ves.  367,  370  ;  Ker  v. 
Wauchope  (1819),  1  Bli.  1,  21,  H.  L.  ;  and  see  lie  Vardon's  Trusts  (1884),  28 
Ch.  D.  124  (reversed  (1885)  31  Ch.  J).  216,  C.  A.),  where  the  cases  are  collected  ; 
Be  Brookshank,  Beauderk  v.  James  (1886),  34  Ch.  D.  160,  163.  The  doctrine 
applies  where  a  settlor  with  a  limited  power  of  revocation  revokes  in  excess  of 
the  power,  and  while  purporting  to  dispose  of  the  interests  which  were  not 
revocable  gives  benefits  to  the  persons  entitled  to  them  under  the  settlement 
[Cmdts  V.  Acivorth  (1870),  L.  E.  9  Eq.  519). 

[i)  Blake  v.  Bunhury  (1792),  1  Yes.  514,  527  ;  Qretton  v.  Haward  (1819),  1 
Swan.  409,  420. 

{k)  Blake  v.  Bunhury,  supra,  and,  as  reported,  4  Bro.  C.  C.  21 ;  Randiffe  [Lord) 
V.  Parkyns  (Lady)  (1818),  6  Dow,  149,  179,  H.  L.  ;  Gretton  v.  Haward,  supra  ; 
Pickersgill  v.  Bodger  (1876),  5  Ch.  D.  163.  If  the  gift  to  A.  fails  through  A. 
being  unable  to  take,  the  effect  will  be  to  throw  the  subject  of  the  gif^  into 
the  residue,  so  that  the  residuary  legatee  profits  by  the  election,  and  takes  either 
B.'s  property  or  compensation  {Re  Brookshank,  Beauderk  v.  James,  supra). 

(l)  Re  Chesham  {Lord),  Cavendish  v.  Bacre  (1886),  31  Ch.  D.  466. 

(m)  Wollaston  v.  Kiyig  (1869),  L.  E.  8  Eq.  165,  per  James,  V.-C,  at  p.  174. 
And  the  failure  of  a  gift  in  a  codicil  owing  to  the  legatee  being  an  attesting 
witness,  whereby  the  property  passes  to  the  legatee  and  others  under  the 
residuary  gift  in  the  will,  does  not  raise  a  case  of  election  {Burton  v.  Neiuhery 
(1875),  1  Ch.  D.  234,  242  ;  compare  Sheddon  v.  Goodrich  (1803),  8  Yes.  481,  497; 
Bizzey  v.  Flight  (1876),  3  Ch.  D.  269,  274).  But  where  a  legatee  takes  under 
the  same  will  a  beneficial  legacy  and  an  onerous  legacy,  and  the  two  are 
intended  to  form  one  aggregate  gift,  he  must  accept  or  reject  both  {Talhot  v. 
Radnor  {Earl)  (1834),  3  My.  &  K.  252  ;  Re  Hotchkys,  Freke  v.  Calmady  (1886), 
32  Ch.  D.  408,  C.  A.  ;  Freiven  v.  Law  Life  Assurance  Society,  [1896]  2  Ch.  511 ; 
Re  Kensington  {Baron),  Longford  {Earl)  v.  Kensington  (Baron),  [1902]  1  Ch.  203, 
207)  ;  but  otherwise  if  the  gifts  can  be  construed  as  distinct  ( Warren  v.  Rudall, 
Ex  parte  Godfrey  (1860),  1  John.  &  IL  1,  13  ;  Syer  v.  Gladstone  (1885),  30 
Ch.  D.  614). 

(n)  Newman  v.  Newman  (1783),  1  Bro.  C.  C.  186. 

(o)  Douglas- Menzies  v.  Umphelby,  [1908]  A.  C.  224,  P.  C. 
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133.  The  application  of  the  doctrine  of  election  does  not 
depend  on  whether  or  not  the  testator  knows  that  he  has  no  title 
to  the  property  which  he  purports  to  dispose  of.  If  he  knows 
that  it  is  another's,  and  gives  that  other  benefits  under  the  will, 
he  may  be  supposed  to  intend  to  put  that  other  to  his  election  (jj). 
But  it  is  not  necessary  that  the  testator  should  have  had  in  his 
mind  the  equitable  principle  of  election  (q).  The  principle  equally 
applies  where  he  is  in  error  as  to  his  power  of  disposition,  and 
thinks  that  the  property  of  which  he  purports  to  dispose  is  his 
own  (r).  The  court  does  not  speculate  as  to  whether  the  testator 
would  have  made  a  different  disposition  had  he  known  of  his  error, 
but  takes  the  will  as  it  is,  and  requires  the  beneficiaries  to  give 
effect  to  it  (s), 

134.  The  doctrine  of  election  is  most  frequently  applied  to 
dispositions  by  will,  but  it  applies  equally  to  deeds  and  other 
instruments  inter  vivos  (t).  Thus,  where  a  settlement  purports 
to  settle  certain  property,  but  is  not  effectual  to  do  so,  a  person 
who  claims  that  property  adversely  to  the  settlement  cannot  at  the 
same  time  take  advantage  of  other  provisions  of  the  settlement 
in  his  favour  (a).  Two  ante-nuptial  settlements  of  even  date,  one 
of  realty  and  the  other  of  personalty,  have  been  held  to  be  one 
settlement  for  the  purpose  of  putting  to  his  election  a  person 
whose  property  was  affected  by  one,  and  who  claimed  a  benefit 
under  the  other  (6).  It  is  doubtful  whether  the  doctrine  of  election 
applies  to  a  grant  from  the  Crown  (c). 

{p)  See  Wilhinson  v.  Dent  (1871),  6  Cli.  App.  339,  341.  In  Forresters.  Cotton 
(1760),  1  Eden,  531,  536,  it  was  said  tliat  the  testator  must  know  that  he  had  no 
right  to  dispose  of  the  lands,  and  that,  knowing  it,  he  takes  upon  himself  to 
dispose  of  them.    But  this  does  not  represent  the  accepted  rule. 

{q)  Cooper  y.  Cooper  (1874),  L.  E.  7  H.  L.  53,  67  ;  and  the  doctrine  is  not 
excluded  by  the  fact  that,  as  to  other  property,  the  testator  has  expressly 
required  legatees  to  take  their  legacies  in  satisfaction  of  sums  due  to  them 
( Wilkinson  v.  Dent,  supra) ;  though  if  it  appears  that  the  testator  meant  to  confine 
election  to  a  particular  property,  it  will  not  extend  to  other  property  {East  v.  Cook 
(1750),  2  Yes.  Sen.  30 ;  see  the  explanation  of  this  case  in  Wilkinson  v.  Dent,  supra). 

{r)  Walpoley.  Conway  {Lord)  (1740),  Barn.  (CH.)  153,  159;  Kirkhamy.  Smith 
(1749),  1  Yes.  Sen.  258  ;  Swan  v.  Holmes  (1854),  19  Beav.  471,  477  ;  Wollastony. 
King  (1869),  L.  E.  8  Eq.  165,  173;  see  Wdhy  v.  Welhy  (1813),  2  Yes.  &  B.  187, 
jper  Grant,  M.E.,  at  p.  199. 

(s)  Whistler  v.  Wehster  (1794),  2  Yes.  367,  370  ;  Thellusson  v.  Woodford  (1806), 
13  Yes.  209,  221. 

(t)  See  Codrington  y.  Lindsay  (1873),  8  Ch.  App.  578,  587,  where  the  cases  on 
instruments  of  different  kinds  are  collected ;  and  see  Llewellyn  y.  Mackworth 
(1740),  Barn,  (ch.)  445;  Bigland  y.  Huddlestone  (1789),  3  Bro.  C.  0.  285,  n.; 
Gumming  y.  Forrester  (1820),  2  Jac.  &  W.  334,  345  ;  Mosley  v.  Ward  (1861),  29 
Beav.  407  ;  Griffith- Boscawen  y.  Scott  (1884),  26  Ch.  D.  358. 

(a)  Anderson  y.  Ahhott  (1857),  23  Beav.  457  ;  Willoughhy  y.  Middletmi  (1862),, 
2  John.  &  H.  344 ;  Brown  v.  Broiun  (1866),  L.  E.  2  Eq.  481.  But  where  a  person, 
who  himself  takes  no  interest  under  the  settlement,  clainj.s  property  comprised 
in,  but  not  bound  by,  the  settlement  under  a  party  to  the  settlement  who  takes 
a  benefit  under  it,  there  is  apparently  no  case  of  election  [Campbell  v.  Lngilhy 
(1856),  21  Beav.  567  ;  affirmed  on  different  grounds  (1857),  1  De  G.  &  J.  393,  C.  A.) ; 
see  Brown  v.  Brown,  supra;  but  compare  the  reference  to  Camphell  v.  lngilhy, 
supra,  in  Codrington  v.  Li^idsay,  supra,  at  p.  593. 

(&)  Bacon  y.  Coshy  (1851),  4  De  G.  &  Sm.  261. 

(c)  Cumming  y.  Forrester  (1820),  2  Jac.  &  W.  334,  345.  As  to  royal  grants,  see 
title  Constitutional  Law,  Yol.  YI.,  pp.  479—483. 
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135.  The  doctrine  of  election  applies  to  an  erroneous  exercise     Sect.  3. 
of  a  limited  power  of  appointment,  whereby  property  is  appointed  Election, 
to  a  stranger,  a  benefit  being  at  the  same  time  conferred  by  the  Eiecti^ 
appointor  out  of  his  own  property  on  an  object  of  the  power,  under  exercise 
The  object  of  the  power  cannot  claim  this  benefit  and  also  of  power, 
exclude  the  stranger  and  take  in  default  of  appointment  (d). 

There  is  no  distinction  between  an  invalid  gift  of  property  which 
a  testator  believed  to  be  his  own  and  an  invalid  gift  of  property 
which  the  testator  knew  not  to  be  his  own,  but  over  which  he 
erroneously  believed  he  had  a  power  of  appointment  (e).  But  where 
there  has  been  a  proper  appointment  to  an  object  of  the  power, 
invalid  modifications  of  the  appointment  are  altogether  void,  and 
cannot  be  used  to  raise  a  case  of  election  (/).  And  the  doctrine 
of  election  is  not  available  for  curing  illegality ;  hence  an  appoint- 
ment to  a  stranger  which  is  in  its  nature  void  for  illegality — as 
where  it  infringes  the  rule  against  perpetuities — does  not  raise  a 
case  of  election 

136.  The  doctrine  of  election  applies  as  between  all  kinds  of  Scope  of 
property  and  interests  in  property,  and  as  between  all  classes  of  g{^Jj!^t7on^ 
persons  claiming  property.  For  the  purposes  of  election  no 
distinction  can  be  drawn  between  personal  estate  and  real  estate, 
between  specific  and  residuary  devisees  or  legatees,  or  between 
legatees  and  next  of  kin  of  an  intestate  (h).  And  where  a  testator 
disposes  in  favour  of  another  of  land  belonging  to  his  heir-at-law.  Heir-at-law. 


{d)  Whistler  Y.  Wehster  (1794),  2  Yes.  367;  and  so  where,  under  a  power  to 
appoint  to  children  of  one  marriage,  an  appointment  is  made  in  favour  of 
children  of  a  second  marriage  (TFAzYe  v.  White  (1882),  22  Ch.  D.  555)  ;  see  also 
title  Powers. 

(e)  Cooper  Y.  Cooper  (1870),  6  Ch.  App.  15,  20;  Be  Brooksbank,  Beauclerk  y, 
James  (1886),  34  Ch.  D.  160. 

(/)  Carver  v.  Bowles  (1831),  2  Euss.  &  M.  301,  308  ;  Woolridge  v.  Woolridge 
(1859),  John.  63  ;  consequently  precatory  words  added  to  the  appointment 
will  not  put  the  appointee  to  election  [Blacket  v.  Laiiih  (1851),  14  Beav.  482  ; 
Langsloiv  v.  Langsloiv  (1856),  21  Beav.  552  ;  Churchill  v.  Churchill  (1867),  L.  E>. 
5  Eq.  44  ;  compare  Tomkyris  v.  Blane  (1860),  28  Beav.  422) ;  unless  the  benefit 
conferred  by  the  will  is  subject  to  forfeiture  on  non-compliance  [King  v.  King 
(1864),  15  1.  Ch.  E.  479).  . 

[g)  Be  Nash,  Cook  v.  Frederick,  [1910]  1  Ch.  1,  10,  C.  A.,  approving  Wollaston 
V.  King  (1869),  L.  E.  8  Eq.  165  ;  Be  Warren's  Trusts  (1884),  26  Ch.  D.  208;  Be 
Handcock's  Trusts  (1889),  23  L.  E.  Ir.  34,  C.  A.  ;  Be  Oliver's  Settlement,  EveredY. 
Leigh,  [1905]  1  Ch.  191 ;  Be  Beales'  Settlement,  Barrett  v.  Beales,  [1905]  1  Ch. 
256  ;  Be  Wright,  Whitworth  v.  Wright,  [1906]  2  Ch.  288  ;  and  overruling 
Be  Bradshaw,  Bradshaiv  v.  Bradshaw,  [1902]  1  Ch.  436. 

{h)  Cooper  v.  Cooper,  supra,  at  p.  21 ;  see  Kirkham  v.  Smith  (1749),  1  Yes.  Sen. 
258,  260;  Webh  v.  Shaftesbury  {Earl),  Shaftesbury  {Earl)  v.  Arrowsmith  (1802). 
7  Yes.  480,  488  ;  and  compare  McDonald  v.  McDonald  (1875),  L.  E.  2  Sc.  &  Div. 
482.  The  doctrine  applies  to  copyholds  {Highiuay  v.  Banner  (1785),  1  Bro.  C.  C. 
584  ;  Frank  v.  Standish  (1772),  1  Bro.  C.  C.  588,  n.).  It  was  the  rule  that 
creditors  in  whose  favour  a  devise  in  trust  for  payment  of  their  debts  had 
been  made  could  not  be  put  to  their  election  between  their  remedies  under  the 
will  and  outside  the  will  {Kidney  v.  Coussmaker  (1806),  12  Yes.  136,  154);  but 
now  that  creditors  have  their  remedy  against  all  assets,  the  doctrine  is  obsolete. 
And  the  doctrine  applies  where  a  testator  purports  to  release  a  debt  due  to  a 
third  party  upon  whom  he  confers  a  benefit  '{Synge  v.  I:>ynge  (1874),  9  Ch.  App. 
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Sect.  3.  and  clevises  land  of  his  own  to  the  heir-at-law,  the  heir  is  put  to  his 
Election,    election  (i). 

{i)  Formerly  the  heir-at-law  took  nothing  under  such  a  devise,  because  he 
took  the  devised  land  by  his  better  title  as  heir-at-law.  But  though  strictly  he 
derived  no  benefit  under  the  will,  yet  the  mere  intention  of  the  testator  was 
held  to  put  him  to  his  election  {Welhy  v.  Welby  {181S),  2  Ves.  &  B.  187; 
Thellusson  v.  Woodford  (1806),  13  Yes.  209,  224  ;  Schroder  v.  Schroder  (1854), 
Kay,  578).  Under  the  Inheritance  Act,  1833  (3  &  4  Will.  4,  c.  106),  s.  3,  the 
heir  in  such  a  case  now  takes  as  devisee. 

Similar  questions  arose  (1)  where  a  devise  of  real  estate  was  ineffectual  because 
the  will  was  not  properly  attested,  though  effectual  to  pass  personal  estate  ; 
(2)  where,  in  a  devise  of  a  copyhold  estate,  the  estate  had  not  been  surrendered 
to  the  use  of  the  will ;  and  (3)  where  the  testator  purported  to  dispose  of  property 
belonging  to  him  at  his  death,  though  not  at  the  date  of  the  will.  In  the 
first  case  the  heir,  if  a  legacy  was  bequeathed  to  him,  was  not  bound  to  elect 
between  the  legacy  and  the  estate  which ,  through  failure  of  the  devise,  he  took 
as  heir-at-law.  This  was  upon  the  ground  that  the  will  could  not  be  read  as  to 
the  devise  {Sheddon  v.  Goodrich  (1803),  8  Yefe.481,  497  :  Gardiner  v.  Fell  (1819), 
1  Jac.  &  W.  22).  But  if  the  will  contained  an  express  direction  that  anyone  who 
disputed  it  should  forfeit  all  benefits  under  it,  the  heir  was  put  to  his  election 
(Boughton  v.  Boughton  (1750),  2  Yes.  Sen.  12) ;  see  Wilson  v.  Wilson  (1847),  1 
De  Gr.  &  Sm.  152.  This  case  can  no  longer  arise,  since  the  same  attestation  is 
now  required  for  wills  of  real  and  of  personal  estate  (Wills  Act,  1837  (7  Will.  4 
&  1  Yict.  c.  26),  s.  9).  In  the  case  of  a  devise  of  copyhold  lands  not  surrendered 
to  the  uses  of  the  will,  and  of  after- acquired  lands,  there  was  no  technical 
objection  to  reading  the  will,  and  the  heir-at-law  was  put  to  his  election  between 
these  lands,  which  devolved  on  him  by  descent,  and  any  benefit  given  him  by 
the  will ;  see  as  to  copyholds,  Frank  v.  Standish  (1772),  1  Bro.  0.  0.  588,  n.  ; 
Pettiward  v.  Prescott  (1802),  7  Yes.  541,  and  as  to  after- acquired  lands,  Thellusson 
V.  Woodford,  supra,  affirmed  suh  nom.  Eendlesham  v.  Woodford  (1813),  1  Dow, 
249,  H.  L.  ;  Schroder  v.  Schroder,  supra  /  Hance  v.  Pruwhitt  (1862),  2  John. 
&  H.  216.  But  a  surrender  to  the  use  of  the  will  is  no  longer  necessary  (stat. 
(1815)  55  Geo.  3,  c.  192,  repealed  by  and  in  effect  re-enacted  by  Wills  Act, 
1837  (7  Will.  4  &  1  Yict.  c.  26) ).  Moreover,  the  will  speaks  from  the  death, 
and  hence  a  devise  of  lands  acquired  between  the  date  of  the  will  and  the 
date  of  the  testator's  death  is  effectual  (Wills  Act,  1837  (7  Will.  4  &  1  Yict. 
c.  26),  s.  24). 

Where  a  devise  by  an  English  will  of  land  in  Scotland  or  elsewhere  is 
ineffectual  through  failure  to  comply  with  the  local  law,  and  the  person 
inheriting  is  a  beneficiary  under  the  will,  he  is  put  to  his  election  (Brodie  v. 
Barry  (1813),  2  Yes.  &  B.  127;  Dewar  v.  Maitland  (1866),  L.  E.  2  Eq.  834, 
where  the  cases  where  the  heir  is  and  is  not  put  to  his  election  are  contrasted 
by  Stuart,  Y.-O.  ;  Orrell  v.  Orrell  (1871),  6  Ch.  App,  302 ;  Harrison  v.  Harrison 
(1873),  8  Ch.  App.  342);  but  the  property  must  be  specifically  described;  a 
devise  in  general  words  will  only  operate  on  the  land  capable  of  passing  under 
it  {Maxwell  v.  Maxwell  (1852),  2  De  G.  M.  &  G-.  705,  0.  A.). 

Before  the  Wills  Act,  ^1837  (7  Will.  4  &  1  Yict.  c.  26),  a  will  of  an  infant 
was  valid  as  to  personal  estate,  though  not  as  to  real  estate  ;  so  that  the  heir-at- 
law  might  become  entitled  by  descent  owing  to  the  failure  of  the  devise,  and  to 
personal  estate  under  the  will ;  but  he  was  not  put  to  his  election  [Hearle  v. 
Greenlanh  (1749),  3  Atk.  695,  715);  so,  where  a  married  woman's  will  is  void 
owing  to  incapacity,  her  heir  or  next  of  kin  is  not  put  to  his  election  {Re 
De  Burgh  Laivson^  De  Burgh  Lawson  v.  De  Burgh  Lawson  (1885),  34  W.  E.  39 
(heir-at-law)  ;  BlaiUoch  v.  Grindle  (1868),  L.  E.  7  Eq.  215  (next  of  kin)  ;  see 
Be  Anderson,  Pegler  v.  Gillatt,  [1905]  2  Ch.  70  ;  and  compare  Re  Atkinson, 
Walter  v.  Atkinson,  [1899]  2  Ch.  1,  C.  A.).  Whether  it  was  the  same  where  her 
will  would  defeat  her  husband's  marital  right  so  as  to  put  him  to  election 
between  such  right  and  benefits  taken  under  the  will  is  not  clear  {Rich  v.- 
Cockell,  Rich  v.  Hull  (1804),  9  Yes.  369) ;  but  since  the  Married  Women's  Property 
Act,  1882  (45  &  46  Yict.  c.  75),  it  seems  that  the  husband  is  put  to  his  election 
{Re  Harris,  Leacroft  v.  Harris,  [1909]  2  Ch.  206,  where  Rich  v.  Cockell,  Rich  v- 
Hull,  supra,  is  discussed). 

Where  the  marriage  occurred  on  or  before  the  1st  of  January,  1834,  the  husband 
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137.  To  raise  a  case  of  election  under  a  will  upon  the  ground     Sect.  3. 
that  the  testator  has  attempted  to  dispose  of  property  over  which  Election, 
he  had  no  disposing  power,  it  must  be  clearly  shown  that  the  xntentionto 
testator  intended  to  dispose  of  the  particular  property  {k) ;  and  this  dispose  of  the 
intention  must  appear  on  the  face  of  the  will,  either  by  express  particular 
words  or  by  necessary  conclusion  from  the  circumstances  disclosed  brclear! 
by  the  will©.     The  presumption  is  that  a  testator  intends  to 
dispose  only  of  his  own  property  (???) ;  and  general  words  will  not 
be  construed  so  as  to  include  other  property  (?0,  nor  will  parol 
evidence  be  admitted  to  show  that  the  testator  believed  such  other 
property  to  be  his  own  so  as  to  allow  it  to  be  comprised  in  general 
words  (o).    Similarly,  where  a  testator  has  a  limited  interest  in 


was  not  able  directly  to  deprive  his  wife  of  her  right  to  dower  out  of  lands  to 
which  that  right  had.  once  attached  ;  but  if  he  conferred  upon  her  other  benefits 
by  his  will,  she  might  be  put  to  her  election  between  her  dower  and  such  benefits 
(see  Birmingham  v.  Kirivan  (1805),  2  Sch.  &  Lef.  444,  450).  This  was  the  case 
if  the  will  sTiowed  that  the  husband  intended  to  dispose  of  the  property  which 
was  subject  to  dower  in  a  manner  inconsistent  with  the  right  to  dower  [Butcher 
V.  Kemp  (1820),  5  Madd.  61  j  Parher  v.  Soiuerhj  (1854),  4  De  G.  M.  &  Or.  321, 
C.  A.  ;  Notthy  v.  Palmer  1854),  2  Drew.  93  ;  see,  where  she  was  not  put  to 
election,  Holdich  v.  Holdich  (1842),  2  Y.  &  C.  Ch.  Cas.  18  ;  Ellis  v.  Leivis  (1844), 

3  Hare,  310).  A  devise  to  the  widow  of  an  interest  in  part  of  the  lands  was  not 
inconsistent  with  her  claim  to  dower  [Lawrence  v.  Laivrence  (1699),  2  Yern. 
365);  but  under  the  Dower  Act,  1833  (3  &  4  Will.  4,  c.  105),  a  devise  to  the 
widow  of  any  interest  in  the  land  out  of  which  she  is  dowable  defeats  her  claim 
to  dower  in  the  rest  of  the  land  [Re  Thomas,  Thomas  v.  Howell  (1886),  34  Ch.  D. 
166,  170) ;  and  this  statute,  by  putting  the  right  to  dower  under  the  husband's 
control,  has  rendered  the  numerous  authorities  on  the  subject  practically 
obsolete.  The  principle  as  to  dower  applied  to  freebench  [NoUleij  v.  Palmer, 
supra ;  Thompson  v.  Burra  (1873),  L.  E.  16  Eq.  592),  In  other  cases  where  a 
widow  has  a  legal  claim  on  her  husband's  property  which  he  cannot  defeat,  she 
may  still  be  put  to  her  election ,  as  in  the  jus  relictce  and  terce  of  Scotch  law 
[Dovglas-Menzies  v.  Umphelly,  [1908]  A.  C.  224,  P.  C.) ;  see  also  title  Husband 
AND  Wife, 

[Ic)  Dashiuood  v.  Peyton  (1811),  18  Yes.  27,  41  ;  RancUffe  [Lord)  v.  Parhjns* 
[Lady)  (1818),  6  Dow,^  149,  179,  H.  L.;  Wintour  v.  Cli/ton  (1856),  8  De  G.  M. 
&  G.  641,  650. 

[I)  Blake  V.  Bunhury  (1792),  4  Bro.  C.  C.  21,  24,  The  widow  of  a  testator  will 
be  put  to  her  election  by  a  devise  of  all  the  testator's  interest  in  property  which, 
belongs  solely  to  her  [Whitley  v.  Whitley  (1862),  31  Beav.  173). 

[m)  Ranch  fe  [Lord)  v.  Parky ns  [Lady),  supjra ;  Usticke  y.  Peters  [1858),  4  'K. 
&  J.  437;  Cosly  v.  Ashtoivn  [Lord)  (1859),  10  I.  Ch.  E.  219;  Thornton  v. 
Thornton  (1861),  11  I.  Ch.  E.  474,  480;  Pickersgill  v.  Rodger  (1876),  5  Ch.  D. 
163,  170 ;  see  Re  Harris,  Leacroft  v.  Harris,  [1909]  2  Ch.  206. 

[n)  Forrester  v.  Cotton  (1760),  1  Eden,  531,  535  ;  3Iiller  v.  Thurgood  (1864), 
33  Beav.  496,  500;  Re  BidivelVs  Settlement  [1862),  11  W.  E.  161.  But  in  a 
settlement  general  words  which  are  clearly  intended  to  bring  in  property  not  in 
•law  included  in  the  settlement  may  be  allowed  their  full  effect  [Willoughhy  v. 
Middleton  (1862),  2  John.  &  H.  344).  As  to  the  effect  of  a  bequest  by  a  husband 
of  "  all  his  jewels  "  on  jewels  which  are  the  paraphernalia  of  his  wife,  see 
Jervoise  v.  Jervoise  (1853),  17  Beav.  566. 

(o)  Stratton  Y.  Best  [1191),  I  Yes.  285.  In  several  cases  it  was  considered  that 
evidence  dehors  the  will  might  be  admitted  to  show  that  the  testator  considered 
the  property  his  own,  and  so  intended  to  include,  it  in  general  words — e.g., 
evidence  of  an  assignment  (though  ineffectual)  to  the  testator  [Rutter  v.  Maclean 
(1799),  4  Yes.  531,  537;  see  Pole  v.  Somers  [Lord)  (1801),  6  Yes.  309);  or  of 
accounts  showing  that  he  had  dealt  with  it  as  his  own  [Pulteney  v.  Darlington 
[Lord)  (1776),  cited  3  Yes.  529  ;  see  2  Yes.  560;  Druce  v.  Denison  (1801),  6  Yes. 
385).    But  such  evidence  is  inadmissible  [Doe  d.  Oxenden  v.  Chichester  (1816), 

4  Dow,  65,  89,  90,  H.  L. ;  Dummer  v.  Pitcher  (1833),  2.  My.  &  K.  262  ;  Clementson 
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Sect.  3.  property,  and  purports  to  dispose  of  the  property  itself,  the  pre- 
Election.  sumption  is  that  he  intends  to  dispose  only  of  his  limited 
interest  (p)  ;  and,  if  it  is  sought  to  carry  the  disposition  further, 
it  must  be  shown  that  he  intended  to  dispose  of  more  than 
that  interest.  But  for  this  purpose  positive  declaration  is  not 
necessary.  Eegard  may  be  had  to  the  context  of  the  will,  and  to 
the  inaptitude  of  the  testamentary  limitations  if  applied  to  the 
testator's  actual  interest  (q) ;  and  where  a  co-owner  of  property 
devises  the  property  specifically  without  restriction  to  his  share, 
and  confers  a  benefit  on  another  co-owner,  this  will  usually  raise  a 
case  of  election  against  such  co-owner  (r).  But  a  devise  of  an 
estate  which  is  subject  to  incumbrances  does  not  by  itself 
impoi:t  an  intention  to  devise  it  free  from  incumbrances,  so  as  to 
put  incumbrancers  who  take  under  the  will  to  their  election  (s). 

It  may  appear  from  a  recital  that  a  testator  has  disposed  of  his 
own  property  under  an  erroneous  belief  as  to  the  interests  in  other 
property  of  certain  beneficiaries  under  his  will,  giving  less  to  some 
on  the  footing  that  they  would  be  compensated  by  their  interests  in 
the  other  property.  But  such  a  recital  is  not  equivalent  to  a 
disposition  of  such  other  property,  so  as  to  raise  a  case  of  election 
against  the  persons  who  unduly  benefit  under  the  will  (t). 

Election  138.  In  applying  the  doctrine  of  election  equity  proceeds  upon 

depends  on  ^^iQ  principle  not  of  forfeiture,  but  of  compensation  ;  that  is,  the 
compensa  .on.  |jQj^g^gj^g^^,y         elects  against  the  instrument  and  keeps  his  own 


V.  Oa7idy  (1836),  1  Keen,  309  ;  Dixon  v.  Samson  (1837),  2  Y.  &  0.  (ex.)  566; 
Galvin  v.  Devereux,  [1903]  1  I.  E.  185  ;  see  note  to  Dillon  v.  Parker  (1818), 

1  Swan.  359,  402  ;  but  see  the  dictum  of  Jessel,  M.R.,  in  Pidcersgill  v.  Rodger 
(1876),  5  Ch.  D.  163,  171,  in  favour  of  admitting  parol  evidence). 

{p)  Maddison  v.  Chapman  (1861),  1  John.  &  H.  470  ;  Howell  v.  Jenkins  (1862), 

2  John.  &  H.  706  ;  (1863)  1  De  a.  J.  &  Sm.  617,  0.  A. ;  Henry  v.  Henry  (1872),  6 
♦I.  E.  Eq.  286  ;  Dummer  v.  Pitcher  (1833),  2  My.  &  K.  262.    But  if  the  only 

interest  of  the  testator  is  a  life  interest,  and  the  intention  appearing  on  the  will 
is  to  dispose  of  his  interest,  if  any,  there  is  no  case  of  election  {Galvin  v.  Devereux^ 
[1903]  1  I.  E.  185). 

{q)  Wintour  v.  Clifton  (1856),  8  De  G.  M.  &  G.  641 ;  Ustiche  v.  Peters  (1858), 
4  K  &  J.  437  ;  Welhy  v.  Welhy  (1813),  2  Yes.  &  B.  187  ;  see  Shuttleiuorth  v. 
Greaves  (1838),  4  My.  &  Or.  35  ;  Padhury  v.  Clark  (1850),  2  Mac.  &  G-.  298 ; 
Honywood  v.  Forster  (1860),  30  Beav.  14. 

(r)  Fitzsimons  v.  Fitzsimons  (1860),  28  Beav.  417;  Siuan  v.  Holmes  (1854),  19 
Beav.  471  ;  Miller  v.  Thurgood  (1864),  33  Beav.  496;  Wilkinson  v.  Dent  (1871), 
6  Ch.  App.  339  ;  Henry  v.  Henry,  supra,  at  p.  295  ;  see  Padhury  v.  Clark, 
supra;  and  compare  Chave  v.  Chave  (1830),  2  John.  &  H.  713  n.,  contra; 
and  Be  BidwelVs  Settlement  (1862),  11  W.  E.  161.  A  bequest  to  a  third  person 
of  stock  standing  in  the  joint  names  of  a  testator  and  his  wife,  where  benefits, 
are  conferred  on  the  wife,  will  put  her  to  her  election  {Grosvenor  v.  Durston 
(1858),  25  Beav.  97  ;  Re  Carpenter,  Carpenter  v.  Disney  (1884),  51  L.  T.  776). 

(s)  Stephens  v.  Stephens  (1857),  1  De  G.  &  J.  62;  Renry  Y.Henry,  supra, 
at  p.  297.  But  a  devise  inconsistent  with  the  continuance  of  the  incumbrances 
will  put  the  incumbrancers,  if  they  are  beneficiaries  under  the  will,  to  their 
election  {Blake  v.  Bunbury  (1792),  1  Ves.  514,  523) ;  and  compare  Sadlier  v. 
Butler  (1867),  1  I.  E.  Eq.  415,  where  the  incumbrancer  was  put  to  his  election. 

{t)  Box  V.  Barrett  (1866),  L.  E.  3  Eq.  244.  That  a  recital,  without  more, 
cannot  amount  to  a  gift,  or  show  an  intention  to  give,  see  Dashwood  v.  Peyton 
(1811),  18  Ves.  27,  41;  nor  is  there  a  case  for  election  where  a  testator, 
erroneously  reciting  that  a  hotchpot  clause  will  apply,  refrains  from  appointing 
the  unappointed  residue  of  a  fund  {Langsloio  v.  Langslow  (1856),  21  Beav.  552). 
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property  is  not  required  to  abandon  all  the  benefits  which  are 
conferred  upon  him  by  the  instrument.  Such  benefits  are  treated 
in  equity  as  a  fund  out  of  which  compensation  must  be  made  to  the 
disappointed  beneficiary  ;  and,  aftier  such  compensation,  the  electing 
beneficiary  is  entitled  to  any  surplus  which  may  remain  (a).  The 
duty  to  make  compensation  imposes  a  personal  liability  on  the 
electing  beneficiary  which  will  furnish  ground  for  an  action  (b) ; 
or,  after  his  death,  for  a  claim  against  his  estate  (c).  Where  the 
person  to  elect  dies,  and  the  properties  go  in  different  directions, 
the  obligation  to  compensate  falls  on  the  persons  who  succeed  to  the 
benefits  out  of  which,  according  to  the  above  rule,  compensation 
ought  to  have  been  made((/).  The  amount  of  compensation  pay- 
able is  to  be  ascertained,  in  the  case  of  a  will,  as  at  the  date  of  the 
testator's  death,  and  not  at  the  time  when  the  election  is  made  (e). 

139.  From  the  principle  that  election  proceeds  on  the  footing  of  No  election 
compensation  it  follows  that  no  case  for  election  will  be  raised  f^jl^^Jj^^g^, 
against  a  person  whose  property  a  testator  has  purported  to  tionr°^^^^^ 
dispose  of,  unless  he  takes  under  the  will  a  benefit  out  of  property 
which  the  testator  can  actually  dispose  of.     It  is  only  such  benefit 
which  gives  the  necessary  fund  for  compensation.    The  doctrine 
of  election  cannot  be  applied,  except  where,  if  an  election  is  made 
contrary  to  the  will,  the  interest  that  would  pass  by  the  will  can 
be  laid  hold  of  to  compensate  the  beneficiary  who  is  disappointed 
by  the  election.    Therefore,  in  all  cases  there  must  be  some  free 
disposable  property  given  by  the  will  to  the  person  whom  it  is 
sought  to  put  to  his  election  (/). 


(«)  Welhj  V.  Welhij  (1813),  2  Yes.  &  B.  187,  191  ;  Eandiffe  [Lord]  v.  Parkyns 
{Lady)  (1818),  6  Dow,  149,  179,  H.  L.  ;  Gretton  v.  Haward  (1819),  1  Swan.  409. 
About  the  date  of  these  decisions  the  question  of  forfeiture  or  compensation  was 
regarded  as  doubtful  (see  per  Lord  Eldon,  L.C.,  in  Green  v.  Green  (1816),  2 
Mer.  86,  93;  TiUits  v.  TiUits  (1821),  Jac.  317,  319).  But  an  exhaustive 
review  of  the  authorities  was  given  by  the  reporter  in  a  note  to  Gretton  v.  Haward, 
supra,  in  which  their  result  was  summed  up  as  follows: — "(1)  In  the  event 
of  election  to  take  against  the  instrument,  courts  of  equity  assume  jurisdiction 
to  sequester  the  benefit  intended  for  the  refractory  donee,  in  order  to  secure 
compensation  to  those  whom  his  election  disappoints  ;  (2)  The  surplus,  after 
compensation,  does  not  devolve  as  undisposed  of,  but  is  restored  to  the  donee, 
the  purpose  being  satisfied  for  which  alone  the  court  controlled  his  legal  right." 
Since  this  statement  the  uncertainty  referred  to  by  Lord  Eldon  has  disappeared, 
and  the  later  cases  are  uniform  in  affirming  the  principle  of  compensation  (see, 
for  example,  Ker  v.  Wauchope  (1819),  1  Bli.  1,  25,  H.  L. ;  Schroder  v.  Schroder 
(1854),  Kay  578  ;  Bogers  v.  Jones  (1876),  3  Ch.  D.  688  ;  PickersgiU  v.  Rodger 
(1876),  5  Ch.  D.  163,  173;  Smith  v.  Lucas  (1881),  18  Ch.  D.  531,  545;  Re 
Vardon's  Trusts  (1884),  28  Ch.  D.  124,  131 ;  Re  Chesham  (Lord),  Cavendish  v. 
Dacre  (1886),  31  Ch.  D.  466,  473).  The  fund  available  for  compensation  will  be 
apportioned  among  the  disappointed  legatees  rateably  according  to  their  interests 
{HoiueJl  V.  Jenkins  (1863),  1  De  G.  J.  &  Sm.  617,  C.  A.). 

(h)  Rogers  v.  Jones  (1877),  7  Ch.  D.  345. 

(c)  Greemvood  v.  Penny  (1850),  12  Beav.  403. 

(d)  Pickersgill  v.  Rodger  (1876),  5  Ch.  D.  163,  174.  • 

(e)  Re  Hancock,  Hancock  v.  Pawson,  [1905]  1  Ch.  16. 

(/)  Bristoiu  V.  Warde  (1794),  2  Yes.  336  ;  the  statement  of  the  principle 
by  Lord  Lotjghborough,  L.C,  at  p.  350,  is  verbally  inaccurate,  and  is  altered 
in  the  text  to  accord  with  the  apparent  meaning  {Re  Foiuler's  Trust  (1859),  27 
Beav.  362;  Re  Aplin's  Trust  (1865),  13  W.  E.  1062;  compare  Wallinger  v. 
Wallinger  (1869),  L.  R.  9  Eq.  301). 
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Hence,  where  a  testator  purports  to  exercise  a  limited  power  of 
appointment  by  appointing  to  a  stranger,  and  appoints  also  to  an 
object  of  the  power,  the  latter  may  claim  to  participate,  as  in 
default  of  appointment,  in  the  share  appointed  to  the  stranger, 
without  compensating  the  stranger  out  of  the  properly  appointed 
share  (^).  No  part  of  the  fund  is  at  the  disposal  of  the  testator. 
To  raise  a  case  of  election  the  testator  must  both  make  a  direct 
appointment  to  a  stranger  to  the  power  (/i)  and  a  gift  of  the 
testator's  free  property  to  an  object  of  the  power  (i). 

Person  taking  140.  Where  a  testator  purports  to  dispose  of  property  which  is 
under  deriva-  not  his  own,  no  case  of  election  arises  against  a  person  who  takes 
such  property  by  a  derivative  title  after  the  testator's  death,  and 
who  is  also  a  beneficiary  under  the  will(j).  At  the  date  when  the 
will  comes  into  operation  he  must  be  in  a  position  to  claim  in  his 
own  right  an  interest  in  the  property  (k).  A  beneficiary  is  not  put 
to  his  election,  because  he  has  a  derivative  title  under  another 
person  who  was  the  true  owner  at  the  time  of  the  death  (I),  Where 
such  other  person  was  also  a  beneficiary  under  the  will  and  elected 
against  it,  paying  compensation,  there  is  the  additional  con- 
sideration that  the  payment  has  freed  the  property  from  the  obliga- 
tion of  further  election  (m). 

141.  No  person  can  be  required  to  elect  without  a  clear  knowledge 
of  both  the  funds  or  properties  between  which  he  has  to  elect  (71). 
Hence  he  is  entitled  to  be  allowed  time  to  consider  as  to  his 
election  (0),  and,  if  [necessary,  the  election  will  be  postponed  till 
accounts  of  the  property  concerned  have  been  taken  (p).  If  there 
is  an  action  pending,  the  necessary  accounts  and  inquiries  can  be 
taken  and  made  in  the  action  (q) ;  otherwise,  the  person  who  wishes 
to  decide  as  to  election  can  commence  an  action  to  ascertain  the 


{g)  See  note  (/),  p.  123,  aiite. 

(h)  An  appointment  to  an  object  of  the  power  subject  to  a  request  to  him 
to  give  the  property  to  a  stranger  will  not  suffice,  the  request  being  merely 
void  {Blacket  v.  Lamb  (1851),  14  Beav.  482). 

{i)  Whistler  v.  Wehster  (1794),^  2  Yes.  367. 

(/)  Thus,  where  a  testator  disposes  of  property  of  a  married  woman,  and 
confers  by  his  will  benefits  on  her  husband,  the  husband,  on  becoming  entitled 
to  his  wife's  property  as  administrator,  is  not  put  to  his  election  {Grissell  v. 
Sivinhoe  (1869),  L.  E.  7  Eq.  291 ;  see  Howelh  v.  JenUns  (1862),  2  John.  &  H. 
706 ;  Brown  v.  Brown  (1866),  L.  E.  2  Eq.  481,  485). 

{k)  Where  the  owner  of  property  which  the  testator  has  purported  to  dispose 
of  is  dead,  it  is  sufficient  if  the  beneficiary  under  the  testator's  will  is  entitled 
to  an  interest  in  such  property  as  next  of  kin  of  the  deceased  owner,  notwith- 
standing that  his  interest  is  subject  to  payment  of  the  debts  of  such  owner 
[Cooper  V.  Cooler  (1870),  6  Oh.  App.  15,  21 ;  (1874)  L.  E.  7  H.  L.  53). 

(1)  Cooper  V.  Cooper,  supra  ;  compare  Armstrong  v.  Lynn  (1875),  9  I.  E.  Eq, 
186. 

m)  Cavan  {Lady)  v.  Fidteney  (1795),  2  Yes.  544. 

n)  Whistler  v.  Wehster,  supra,  at  p.  371  ;  see  Pusei/  v.  Deshouverie  (1734),  3 
P.  Wms.  315 ;  Chalmers  v.  Btoril  (1813),  2  Yes.  &  B.  222. 

(0)  See  Codriiigton  v.  Lindsay  (1873),  8  Oh.  App.  578,  593;  Re  Hancock, 
Hancock  v.  Paiuson,  [1905]  1  Ch.  16,  19. 

(p)  Hender  v.  Hose  (1718),  3  P.  Wms.  124,  n.  ;  Newman  v.  Newman  (1783),  1 
Bro.  C.  0.  186;  Boynton  v.  Boynton  (1785),  1  Bro.  0.  0.  445. 

(2)  Douglas  v.  Douglas,  Douglas  v.  Wehster  (1871),  L.  E.  12  Eq.  617. 
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value  of  the  properties  (r).  An  election  made  before  the  party  Sect.  3. 
has  had  an  opportunity  of  ascertaining  his  rights  and  the  value  of  Election, 
them  (s),  or  under  a  mistake  as  to  matters  on  which  those  rights 
depend  (0,  will  not  be  binding;  though,  if  election  has  once  been 
deliberately  made,  persons  claiming  under  the  electing  party  are 
bound  thereby  without  distinct  evidence  being  given  that  he  was 
aware  of  his  rights  (a). 

142.  Where  several  persons   are  interested  in  the   property  Election 
disposed  of  by  the  testator  ,  and  are  also  beneficiaries  under  his  where  several 
will,  an  election  by  one  does  not  bind  the  others  ;  and  this  is  so  f^^erested 
whether  they  are  entitled  simultaneously  as  co-owners  (b),  or  in 
succession  as  tenant  for  life  and   remaindermen  (c).      All  the 

persons  interested  have  a  right  to  exercise  their  judgment  as  to  the 
way  in  which  they  will  elect  (h).  Nor  are  next  of  kin  bound  by 
the  election  of  the  administrator  (b).  Compensation  may  be  payable 
by  some  persons  electing  against  the  will  to  others  so  electing,  and 
such  compensation  must  then  be  included  by  the  latter  in  the 
benefits  taken  by  them  under  the  will  (d). 

143.  A  person  required  by  the  court  to  elect  within  a  specified  Time  for 
time  will,  if  he  does  not  elect  within  that  time,  be  treated  as  election, 
having  elected  against  the   instrument  (e).     But  otherwise  no 
definite  time  limit  can  be  assigned  for  election ;  and  if  the  party  is 
neither  required  to  elect,  nor  does  any  acts  from  which  election 

can  be  inferred,  his  right  to  elect  will  remain  open  until  it  becomes 
inequitable  to  assert  it  (/).  And  this  will  be  the  case  if  he  has 
allowed  the  property  devised  away  from  himself  to  be  enjoyed  for  a 
long  time— e.^.,  ten  years  (g) — by  the  devisee. 

144.  Election  is  a  question  of  fact  and  must  be  ascertained  as  implied 
such  (h).  It  may  be  express,  or  may  be  implied  from  the  acts  of  election, 
the  person  bound  to  elect.    To  constitute  an  implied  election  there 

must  be  clear  proof  that  the  person  put  to  his  election  was  aware 
of  the  nature  and  extent  of  his  rights ;  and  that,  having  that 
knowledge,  he  intended  to  elect  (i).   Where  there  has  been  ignorance 

(r)  Butride  v.  Broadhurst  (1790),  1  Ves.  171 ;  Dillon  v.  Parker  (1818),  1  Swan. 
359,  381,  n.  ;  but  in  Douglas  v.  Douglas,  Douglas  v.  Webster  (1871),  L.  E.  12  Eq. 
617,  at  p.  637,  Wickens,  V.-C,  intimated  that  the  rule  might  require  restriction. 

(s)  Puseg  V.  Deshouverie  (1734),  3  P.  Wms.  315. 

{t)  Kidney  v.  CoussmaJcer  (1806),  12  Ves.  136,  153. 

(a)  Dewar  v.  Maitland  (1866),  L.  R.  2  Eq.  834,  838. 

[h)  Fytche  v.  Fytche  (1868),  L.  E.  7  Eq.  494. 

(c)  Ward  v.  Baugh  (1799),  4  Ves.  623;  Hutchison  v.  SMton  (1856),  2  Macq. 
492,  495,  H.  L.  ;  compare  Long  v.  Long  (1800),  5  Ves.  445,  where  the  point  was 
not  decided. 

(d)  Be  Booth,  Booth  v.  Bohinson,  [1906]  2  Ch.  321. 

(e)  Streatfield  v.  Streatfield  (1735),  Cas.  temp.  Talb.  176  ;  see  1  Swan.  447,  where 
the  decree  which  shows  this  is  given. 

(/)  Butricke  v.  Broadhurst,  supra. 

(g)  Tihhits  v.  Timts  (1816),  19  Ves.  656,  662. 

(A)  Boundel  v.  Currer  (1786),  2  Bro.  C.  0.  67,  73.  " 

[i)  Worthington  v.  Wiginton  (1855),  20  Beav.  67,  per  Eomilly,  M.E.,  at  p.  Y4; 
see  Stratford  v.  Powell  {ISO'),  1  Ball&  B.  1  ;  Dillon  y.  Parser  (1818),  1  Swan.  359, 
382;  Edwards  v.  Morgan,  Morgan  v.  Edioards  (1824),  13  Price,  782,afiBTmed  suh 
nom.  Morgan  v.  Edwards  (1827),  1  Bli.  (n.  s.)  401;  Wintourv.  Clijtm  (1856),  21 
Beav.  447,  468;  Spread  v.  Morgan  (1865),  11  H.  L.  Cas.  588. 
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of  the  right,  an  enjoyment  of  the  benefits  conferred  by  the  will  for 
a  considerable  time  will  not  prevent  the  party  from  claiming  to 
elect  (k).  But  where,  with  knowledge  of  his  obligation  to  elect,  a 
person  enjoys  property  given  by  the  will  or  exercises  acts  of  owner- 
ship over  iti,  he  will  be  held  to  have  elected  to  confirm  the  will,  and 
will  be  debarred  from  keeping  his  own  property  as  well  (l).  Similar 
acts  in  relation  to  his  own  property  will  show  an  election  against 
the  will  (m).  It  is  necessary,  however,  to  have  regard  to  the 
history  of  both  the  properties  between  which  election  was  to  be 
made,  and  possession  of  or  acts  of  ownership  over  both;  will 
raise  no  presumption  of  election  (n).  An  implied  election  is 
binding  on  the  representatives  of  the  person  electing  (o),  though, 
if  the  election  has  not  been  clearly  made,  the  representatives  may, 
perhaps,  elect  on  offering  compensation  (p). 

145.  The  capacity  of  a  married  woman  to  elect  depends 
on  her  capacity  to  give  up  the  property  belonging  to  her 
which  the  instrument  purports  to  dispose  of,  and  it  is  essential 
that  both  the  properties  between  which  she  has  to  elect  should 
be  free  from  restraint  on  anticipation.  As  regards  the  pro- 
perty which  does  not  pass  under  the  instrument,  the  restraint 
prevents  her  from  giving  it  up  so  as  to  confirm  the  instrument ;  as 
regards  the  property  which  does  pass  under  the  instrument,  the 
restraint  prevents  it  from  becoming  a  fund  for  compensation  if  she 
elects  against  the  instrument  (q)  ;  and,  indeed,  the  imposition  of  the 
restraint  on  alienation  shows  an  intention  on  the  part  of  the  author 


(k)  Wake  v.  Wake  (1791),  3  Bro.  0.  C.  255  (three  years'  receipt  of  an  annuity)  ; 
Reynard  v.  Spence  (1841),  4  Beav.  103  (five  years'  receipt) ;  Sopwith  v.  Maughan 
(1861),  30  Beav.  235  (provision  in  lieu  of  dower  enjoyed  by  widow  for  sixteen 
years,  but,  as  the  certificate  found,  "  in  ignorance  of  her  right  to  dower"  ). 

(?)  Butricke  v.  Broadhurst  (1790),  3  Bro.  C.  C.  88  ;  Worthington  v.  Wiginton 
(1855),  20  Beav.  7 ;  WhUley  v.  Whitley  (1862),  31_Beav.  173.  The  receipt  of  a 
legacy  shows  an  intention  to  take  under  the  will  {Northumherland  [Earl)  v. 
Aylesford  {Earl)  (1760),  Amb.  540  ;  S.  0.  suh  nom.  Northumberland  {Duke)  v. 
JEgremont  {Earl)  (1768),  Amb.  657  ;  Ardesoife  v.  Bennet  (1772),  Dick.  463) ;  and 
the  court  does  not  readily  disturb  arrangements  to  which  the  ]Darties  have 
assented;  see  Tomkyns  v.  Ladhroke  (1755),  2  Yes.  Sen.  591,  593,  and  cases 
collected  in  1  Swan.  p.  381,  n. 

(m)  Such  as  a  sale  of  the  property  {Rogers  v.  Jones  (1876),  3  Ch.  D.  688). 

{n)  Billon  v.  Parker  (1818),  1  Swan.  359,  at  p.  380  ;  Padhury  v.  Clark  (1850), 
2  Mac.  &  G.  298  ;  Morgan  v.  Morgan  (1853),  4  I.  Ch.  E.  606,  614,  Spread  v. 
Morgan  (1865),  11  H.  L.  Cas.  588,  at  p.  613.  But  where  an  heir  enjoyed  lands 
ineffectually  devised  to  him  for  a  limited  interest  to  which,  therefore,  he  was 
entitled  by  descent,  and  also  lands  well  devised,  he  was  presumed  to  have  elected 
to  take  under  the  will  {Bewar  v.  Maitland  (1866),  L.  E.  2  Eq.  834). 

(o)  Northumherland  {Earl)  v.  Aylesford  {Earl),  supra;  Ardesoife  v.  Bennet, 
supra;  Bewar  v.  Maitland,  supra;  and,  indeed,  cases   of  implied  election 
generally  arise  where  the  party  has  died.    Where  he  is  alive  he  can  contradict . 
the  implication  {Sopiuith  v.  Maughan,  supra,  at  p.  239)'. 

{p)  See  Billon  v.  Parker,  supra,  at  p.  385. 

((/)  Smith  V.  Lucas  (1881),  18  Ch.  D.  531,  545  ;  Pie  Whcatley,  Smith  v.  S2)e7ice 
(1884),  27  Ch.  D.  606;  Be  Vardon's  Trusts  (1885),  31  Ch.  D.  275,  C.  A.,  over- 
ruling on  this  point  Willoughby  v.  Middleton  (1862),  2  John.  &  H.  344.  A  con- 
dition attached  to  a  legacy  to  a  married  woman  that  she  shall  convey  her 
separate  estate,  as  to  which  she  is  [restrained  from  E^lienation,  does  not  raise 
a  case  of  election,  and  the  legacy  fails  {Robinson  y.  Wheelwright  (1855),  21  Beav. 
214). 
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of  the  instrument  that  the  married  woman  shall  not  be  put  to     Sect.  3. 
election  (?•).    And  this  intention  prevails  although  at  the  time  for  Election, 
election  the  woman  has  become  discovert  (s). 

If  the  property  belonging  to  a  married  woman  which  the  Non-separate 
instrument  purports  to  dispose  of  belongs  to  her  as  her  separate  property, 
estate,  she  can  elect  as  though  she  were  a  Jeme  sole.  If  it  is  not 
her  separate  estate,  but  she  can  dispose  of  it  by  observing 
certain  formalities,  she  can  also  elect  by  the  observance  of  these 
formalities.  Otherwise  she  cannot  elect  out  of  court  (a)  ;  but  in 
aj)propriate  proceedings  the  court  will  direct  an  inquiry  as  to  what 
is  for  her  benefit,  and  will  elect  on  her  behalf  accordingly  (h) ;  or  if 
the  matter  is  clear,  will  elect  without  inquiry  (c). 

146.  The  committee  of  a  lunatic  so  found  by  inquisition  can  Lunatics, 
elect  on  his  behalf  under  the  direction  of  the  court  (d) ;  where 
he  was  not  so  found,  the  court  formerly  elected — after  inquiry, 
if  necessary — under  its  general  jurisdiction  to  act  on  behalf  of 

(r)  Be  Wheatley,  SinHh  v.  Spence  (1884),  27  Cli.  D.  606,  613. 
(s)  Ilmjiies  V.  Foster,  [1901]  1  Ch.  361. 

(a)  Williams  v.  Mmjne  (1867),  1  1.  E.  Eq.  519  ;  IlarU  Y.Jarman,  [1895]  2  Ch. 
419;  contra,  Ardesoifew.  Bennet  (1772),  Dick.  463;  and  see  note  to  Gretton  v. 
Haward  (1819),  1  Swan.  409,  413.  Questions  of  election  proper — that  is,  where  the 
person  electing  has  to  choose  between  two  things — are  to  be  distinguished  from 
cases  where  a  married  woman  chooses  whether  to  affirm  or  repudiate  a  settlement 
which  was  originally  not  binding  on  her,  either  because  she  was  an  infant  when  she 
executed  it,  or  because  she  did  not  execute  it  at  all  {Ilarle  v.  Jarman,  supra). 
Where  the  married  woman  is  an  infant,  she  can,  after  attaining  full  age  and 
during  the  coverture,  elect  to  confirm  the  settlement,  even  though  the  effect  is  to 
render  subject  to  the  settlement  property  which  she  could  not  by  reason  of 
coverture  disjjose  of ;  and  this  is  on  the  ground  that  the  settlement  was  voidable 
only,  and  not  void,  and  that  it  would  be  fraudulent  for  her  afterwards  to  repudiate 
the  settlement,  or  better,  perhaps,  that  she  is  estopped  from  doing  so  {Barrow  v. 
Barrow  (1858),  4  K.  &  J.  409  ;  Wilder  v.  Figott  (1882),  22  Oh.  D.  263  ;  Be  Hodson, 
Williams  v.  Knight,  [1894]  2  Ch.  421  ;  Ilarle  v.  Jarman,  supra ;  see  Williams  v. 
Baily  (1866),  L.  R.  2  Eq.  731,  734).  And  if  she  does  not,  within  a  reasonable 
time  after  attaining  twenty-one,  avoid  the  settlement,  she  is  bound  by  it 
[Edwards  Y.  Garter,  [l^'^^']  K.  C.  360;  Be  Hodson,  Williams  y.  Knight,  supra; 
Viditz  V.  O'Hagan,  [1899]  2  Ch.  569,  575,  reversed  on  another  ground,  [1900] 
2  Ch.  87,  C.  A.) ;  see  Ashton  v.  M'Dougall  (1842),  5  Beav.  56.  And  the  prmciple 
has  been  extended  so  as  to  enable  a  woman  who  was  adult  on  marriage  to  confirm 
an  ante-nuptial  marriage  settlement  not  originally  binding  on  her,  and  thereby 
to  settle  property  of  which  she  was,  while  covert,  incompetent  to  dispose  {Green- 
hill  V.  North  British  and  Mercantile  Insurance  Co.,  [1893]  3  Ch.  474).  But  this 
is  apparently  erroneous ;  the  principle  only  applies  where  there  has  been  a 
settlement  before  marriage  which  is  binding  unless  avoided ;  see  Ilarle  v. 
Jarman,  supra.  Consequently,  a  post-nuptial  settlement  cannot  be  confirmed 
except  by  an  instrument  which  would  pass  the  property  at  the  time  of  con- 
firmation {Seaton  v.  Seafon  (1888),  13  App.  Cas.  61)  ;  see  Burnahy  v.  EquitaUe 
Beversionary  Interest  Society  (1885),  28  Ch.  D.  416,  424.  Where  the  wife's 
settlement  made  by  her  before  marriage,  while  an  infant,  relates  to  her 
separate  property,  she  can  d  fortiori  confirm  it  after  attaining  full  age  {Smith 
V.  Lucas  (1881),  18  Ch.  D.  531).  Where  she  takes  benefits  in  the  property  of 
other  persons  under  a  post-nuptial  settlement,  which  also  includes  her  own 
property  and  is  not  binding  on  her,  and  subsequently  becomes  discovert  and 
claims  against  the  settlement,  she  is  put  to  her  election  {Codrington  v.  Codrington 
(1875),  L.  E.  7  H.  L.  854  ;  see  Hamilton  v.  Hamilton,  [1892]  1  Ch.  396). 

(6)  Cooper  v.  Cooper  (1874),  L.  E.  7  H.  L.  53,  67 ;  see  Davis  v.  Fage  (1804), 
9  Yes.  350. 

(c)  Wilson  V.  Townsend  {Lord  John)  (1795),  2  Ves.  693. 
{d)  Be  S^fton  {Earl),  [1898]  2  Ch.  378,  C.  A. 
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persons  under  disabiliiy  (e)  ;  but  now  the  quasi-committee  has  the 
same  powers  as  a  committee  (/). 

Where  the  person  to  elent  is  an  infant,  the  court,  if  there  is 
no  doubt  as  to  what  is  for  his  benefit,  elects  for  him  at  the  hearing 
of  the  matter  in  which  the  question  arises  (g)  ;  if  there  is  doubt,  an 
inquiry  is  directed  what  course  is  for  the  benefit  of  the  infant,  and 
the  court  elects  in  accordance  with  the  result  of  the  inquiry  (/i). 

Sect.  4. — Satisfaction. 

147.  Satisfaction  is  the  donation  of  a  thing  with  the  intention  that 
it  shall  be  taken  either  wholly  or  partly  in  extinguishment  of  some 
prior  claim  of  the  donee  (i).  It  may  occur  (1)  when  a  covenant  to 
settle  property  is  followed  by  a  gift  by  will  or  settlement  in  favour 
of  the  person  entitled  beneficially  under  the  covenant  (j) ;  (2)  when 
a  testamentary  disposition  is  followed  during  the  testator's  lifetime 
by  a  gift  or  settlement  in  favour  of  the  devisee  or  legatee  (k) ;  and 
(3)  when  a  legacy  is  given  to  a  creditor  (I).  In  all  these  cases  the 
question  of  satisfaction  is  one  of  the  intention  of  the  settlor  or 
testator  (m)  ;  and  if  he  expressly  declares  that  the  later  disposition 
is  to  be  in  satisfaction  of  the  earlier  obligation  or  disposition,  the 
matter  is  governed  by  this  expression  of  his  intention,  and  efi'ect  is 
given  to  the  later  disposition  accordingly         In  the  absence  of 


(e)  Wilder  v.  PigoU  (1882),  22  Ch.  D.  263,  268  ;  see  Jones  v.  Lloyd  (1874),  j 
L.  E.  18  Eq.  265,  275,  and  title  Lunatics  and  Persons  of  Unsound  Mind. 
(/)  Lunacy  Act,  1908  (8  Edw.  7,  c.  47),  s.  1. 

[g]  Blunt  V.  Lack  (1856),  3  Jur.  (n.  s.)  195,  0.  A. ;  Lamh  v.  Lamb  (1857),  5 
W.  E.  772 ;  Be  Montagu,  Faher  v.  Montagu,  [1896]  1  Ch.  549. 

{h)  Bigland  v.  Huddlestone  (1789),  3  Bro.  C.  C.  285,  n. ;  Brown  v.  Brown  (1866), 
L.  _E.  2  Eq.  481,  486;  Bennett  v.  Houldsiuorth  (1877),  6  Ch.  D.  671,  680. 
Originally  the  election  was  deferred  until  the  infant  came  of  age  {Streatfield  v. 
Streatfield  (1735-6),  Cas.  temp.  Talb.  176,  183;  Boughtony.  Boughton  {1150),  2 
Yes.  Sen.  12,  16) ;  see  note  to  Gretton  v.  Haward  (1819),  1  Swan.  409,  413,  and 
cases  there  cited,  and  title  Infants  and  Children. 

{i)  See  the  definition  in  2  White  &  Tud.  L.  C,  7th  ed.,  p.  379,  adopted  by  Lord 
EoMiLLY  in  Chichester  {Lord)  v.  Coventrij  (1867),  L.  E.  2  H.  L.  71,  95.  { 

{j)  See  IlincKcliffe  v.  Hinchcliffe  (1797),  3  Ves.  516;  Weall  v.  Rice  (1831), 
2  Euss.  &  M.  251  ;  Thynne  {Lady  E.)  v.  Glengall  {Earl)  (1848),  2  H.  L.  Cas.  131.  ' 

{h)  Ex  parte  Bije,  Ex  parte  Duhost  (1811),  18  Yes.  140  ;  2  White  &  Tud.  L.  C, 
7th  ed.,  p.  366;  Pym  v.  Lochyer  (1841),  5  My.  &  Cr.  29.    This,  though  similar 
in  its  effect  to  satisfaction,  is  strictly  ademption  {Chichester  {Lord)  v.  Coventry,  j 
supra,  at  p.  90) ;  see  the  rule  stated  in  Trimmer  v.  Bayne  (1802),  7  Yes.  508,  515.  ! 
The  settlement  may  be  by  way  of  covenant  to  pay  {Cooper  v.  Macdonald  (1873), 
L.  E.  16  Eq.  258). 

{I)  Talbot  V.  Shreiusbury  (DuJce)  (1714),  Free.  Ch.  394;  2  White  &  Tud.  L.  C,  | 
7th  ed.,  p.  375.  j 

(m)  Weall  v.  Bice,  supra,  at  p.  265;  LTopwood  v.  Hojnuood  (1859),  7  H.  L.  Cas. 
728,  737  ;  Chichester  {Lord)  v.  Coventry,  supra,  at  p.  82.    Hence  regard  must  be 
paid  to  the  circumstances  at  the  date  of  the  instrument  alleged  to  constitutes  i 
satisfaction,  and  not  to  the  actual  result  {Cartivright  v."  Cartwright,  [1903]  2  Ch. 
306). 

{n)  Davis  v.  Chambers  (1857),  7  De  G.  M.  &  G.  386 ;  see  Ttvisden  v.  Twisden 
(1804),  9  Yes.  413  ;  Eardinghamy.  Thomas  (1854),  2 Drew.  353.  But  a  direction 
that  portions  are  to  be  deemed  to  be  satisfied  by  subsequent  advances  made  by 
a  specified  person  during  his  life  is  not  operative  as  regards  benefits  passing 
under  his  will  ( Cooper  V.  Cooper  {1813),  8  Ch.  App.  813);  or  on  his  intestacy 
{Twisden  v.  Twisden,  supra)  ;  and  see  Cooper  v.  Cooper,  supra,  as  to  certain  ; 
inconsistencies  in  the  earlier  cases.  ! 
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^iich  expression,  certain  presumptions  as  to  his  intention  are  raised      Sect.  4. 
in  equity,  and  evidence,  intrinsic  and,  in  certain  cases,  extrinsic,  Satisfac- 
may  be  used  to  rebut  or  to  support  such  presumptions  (o).    A  tion. 
case  of  satisfaction  only  arises  where  the  person  who  makes  the 
payment  is  himself  the  party  bound  to  pay,  or  is  the  owner  of 
the  estate  charged  with  the  payment  (j?)  ;  or  is  exercising  a  power 
of  appointment  (g).     The  three  cases  stated  above  are  shortly 
described  as  (1)  satisfaction  of  portions  by  legacies  or  subsequent 
portions ;  (2)  ademption  of  legacies  by  portions  ;  and  (3)  satisfac- 
tion of  debts  by  legacies.    In  the  first  two  cases  the  court  leans  in 
favour  of  satisfaction  ;  in  the  third  case  it  leans  against  it  (r). 

148.  In  the  cases  of  a  portion  followed  by  a  legacy,  and  of  a 
legacy  followed  by  a  portion,  where  the  gifts  are  substantially  of 
the  same  nature  and  in  favour  of  the  same  person,  there  arises 
a  presumption  of  satisfaction  (1)  where  the  settlor  and  testator  is 
the  father  of  the  donee,  or  has  placed  himself  in  loco  parentis  to 
the  donee  (s) ;  (2)  where  the  first  disposition  is  expressed  to  be 
made  for  a  specific  purpose,  and  the  second  disposition  effects  that 
purpose.  In  the  first  case  the  presumption  is  founded  on  the 
leaning  of  the  court  against  double  portions  (t) ;  in  the  second  it  is 
founded  upon  the  intention  of  the  testator  or  settlor  as  appearing 
irom  the  instruments  and  from  the  circumstances  of  the  later 
disposition  (a).  The  presumption  arises  also  as  regards  two  dis- 
positions, both  made  for  the  purpose  of  satisfying  a  specified  moral 
obligation  (6). 

(o)  See  p.  136,  post. 

{p)  Samuel  v.  Ward  (1856),  22  Beav.  347,  350. 
.   Iq)  Be  Ashton,  Ingram  v.  Papillon,  [1897]  2  Ch,  574. 

(r)  Thynne  {Lady  E.)  Y.  Olengall  {Earl),  (1848)  3  H.  L.  Cas.  131,  at  p.  153. 
A  question  as  to  presumption  against  double  gifts  arises  also  where  legacies  are 
left  to  the  same  person  by  di:fferent  testamentary  instruments,  or  different 
legacies  by  the  same  instrument ;  as  to  this,  see  Ridges  v.  Morrison  (1784),  1  Bro. 
C.  C.  389;  Coote  v.  Boyd  (1789),  2  Bro.  0.  0.  521 ;  Benyon  v.  Bemjon  (1810), 
17  Ves.  34 ;  Currie  v.  jPye  (1811),  17  Yes.  462  ;  Hurst  v.  Beach  (1821),  5  Madd. 
351  ;  Yockney  v.  Hansard  (1844),  3  Hare,  620 ;  Lee  v.  Pain  (1845),  4  Hare,  201 ; 
Moch  V.  Callen  (1848),  6  Hare,  531 ;  Whijte  v.  Whyte  (1873),  L.  E.  17  Eq.  50;  and 
title  Wills. 

(s)  If  a  child  has  to  account  on  the  footing  of  satisfaction,  persons  claiming 
under  him  are  under  the  same  liability  {Re  Scott,  Langton  v.  Scott,  [1903]  1  Ch.  1 , 
C.  A.).  The  rule  against  double  portions  to  children  does  not  apply  in  Scotland 
{Johnstone  v.  Haviland,  [1896]  A.  0.  95). 

{t)  See  Ex  parte  Pye,  Ex  parte  Duhost  {\%l\) ,  8  Yes.  14iO, per  Lord  Eldon,  L.O., 
at  p.  151;  Weall  v.  Rice  (1831),  2  Euss.  &  M.  251,  267;  Chichester  {Lord)  y. 
Coventry  (1867),  L.  E.  2  H.  L.  71,  86 ;  Montagu  v.  Sandtuich  {Earl)  (1886),  32 
Ch.  D.  525,  534,  C.  A. ;  Re  Lacon,  Lacon  v.  Lacon,  [1891]  2  Ch.  482,  C.  A., 
per  LiNDLEY,  L.J.,  at  p.  492 ;  per  Bowen,  L.J.,  at  p.  497. 

(a)  See  Monck  v.  Monck  {Lwd)  (1810),  1  Ball  &  B.  298,  per  Lord  Manners, 
L.C.,  at  p.  303;  and  compare  Roome  v.  Roome  (1744),  3  Atk.  181,  183;  Powel 
V.  Cleaver  (1789),  2  Bro.  C.  C.  499 ;  Re  Smythies,  Weyman  v.  Smythies,  [1903]  1 
<Jh.  259  ;  Re  Eurness,  Furness  v.  Stalkartt,  [1901]  2  Ch.  346,  349  ;  Re  Corhetf, 
Corbett  V.  Cobham  {Lord),  [1903]  2  Ch.  326.  In  Pankhurst  v.  Howell  (1870), 
6  Ch.  App.  136,  a  legacy  of  a  sum  of  money  to  the  testator's  wife  to  be  paid 
within  ten  days  of  his  death  was  not  adeemed  by  a  gift  of  the  same  amount 
made  during  his  last  illness  in  order  that  she  might  have  money  in  hand  on  his 
death;  see  Re  Fletcher,  Gillings  v.  Fletcher  (1888),  38  Ch.  D.  373,  377. 

(6)  Re  Pollock,  Pollock  v.  Worrall  (1885),  28  Ch.  D.  552,  C.  A.    There  is  no 
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149.  The  presumption  of  satisfaction  in  the  first  case  only  arises 
when  the  two  gif fcs  are  in  the  nature  of  portions  (c).  A  portion  is  a 
sum  of  money  given  to  a  child  by  way  of  advancement,  on  marriage 
or  for  the  purpose  of  establishing  him  in  business  (cZ),  and  in 
general  it  is  only  such  a  gift  which  will  operate  as  a  satisfaction  of 
a  prior  gift  {e) ;  though,  apparently,  where  a  large  sum  has  been 
given,  and  nothing  is  known  as  to  the  circumstances,  it  will  be 
treated  as  raising  the  presumption  (/).  It  follows  that  gifts  of 
small  sums(g),  or  payments  of  an  annuity  during  the  lifetime  of 
the  testator  (/i),  will  not  raise  the  presumption.  Moreover,  in  the 
case  of  ademption  the  gift  must  be  subsequent  to  the  date  of  the 
will(i). 

150.  The  doctrine  of  satisfaction  does  not  require  that  the 
second  provision  should  be  equal  in  value  to  or  greater  than  the 
first ;  a  smaller  provision  will,  in  a  case  which  is  otherwise  suitable 
for  raising  the  presumption,  be  a  satisfaction  pro  tanto  of  the 
earlier  provision  {k) ;  and,  in  the  case  of  ademption,  a  later  smaller 
provision  does  not  destroy  altogether  the  provision  in  the  will ;  it 
only  destroys  it  pro  tanto  {I) .    The  value  of  the  provision  given  by 


presumption  of  satisfaction  of  a  donatio  mortis  causa  by  a  bequest  of  tbe  same 
amount  contained  in  a  will  executed  after  the  gift  {Hudson  v.  Spencer,  [1910] 
2  Oh.  285). 

(c)  Re  Lacon,  Lacon  v.  Lacon,  [1891]  2  Oh.  482,  C.  A.,  per  BowEN,  L.J.,  at 
p.  498.  There  is  no  presumption  of  satisfaction  where  two  portions  are  derived 
from  different  estates  {Douglas  v.  Willes  (1849),  7  Hare,  318,  328). 

{d)  Taylor  v.  Taylor  (1875),  L.  E.  20  Eq.  155,  per  Jessel,  M.E.,  at  p.  158  ; 
see  Schofield  v.  ^eap  (1858),  27  Beav.  93;  Re  Lacon,  Lacon  y.  Lacon,  supra. 
And  it  must  be  a  benefit  provided  by  the  settlor,  not  merely  a  liability  which 
he  has  incurred  to  the  child — for  example,  by  breach  of  trust  {Crichton  v. 
Crichton,  [1895]  2  Oh.  853,  859). 

(e)  Re  Scott,  Langton  Y.  ;Sco^^,  [1903]  1  Ch.  1,  0.  A.  Formerly,  money  pro- 
vided by  a  father  to  pay  his  son's  debts  was  treated  as  an  advance  {Boyd  v.  Boyd 
(1867),  L.  E.  4  Eq.  305 ;  Re  BlocMey,  Blockley  v.  Blockley  (1885),  29  Ch.  D.  250) ; 
but  the  view  of  Jessel,  M.E.,  in  Taylor  v.  Taylor,  supra,  has  prevailed,  and 
the  provision  of  sums  for  such  a  purpose  does  not  raise  a  presumption  of 
satisfaction  {Re  Scott,  Langton  v.  Scott,  supra). 

(/)  Leighton  v.  Leighton  (1874),  L.  E.  18  Eq.  458,  468  ;  Re  Scott,  Langton  v. 
Scott,  supra,  at  pp.  13,  16. 

{g)  Schofield  v.  Heap,  supra ;  Watson  v.  Watson  (1864),  33  Beav.  574;  Re 
Peacock's  Estate  (1872),  L.  E.  14  Eq.  236,  at  p.  240.  The  court  has  never  added  up 
small  sums  in  order  to  show  that  if  the  child  claims  those  sums  as  well  as  the 
larger  provision  made  for  him  by  the  parent,  he  would  be  taking  a  double  portion 
(Suisse  V.  Loivther  {Lord)  (1843),  2  Hare,  424,  j9er  WiGKAM,  Y.-C,  at  p.  434). 

{h)  See  Hat/eild  v.  Minef  (1878),  8  Ch.  J).  136,  0.  A. 

(?■)  Gifts  made  before  the  date  of  the  will  cannot  operate  as  an  ademption 
{Be  Peacock's  Estate  (1872),  L.  E.  14  Eq.  236;  Taylor  v.  Oartiuright  (1872),  L.  E. 
14  Eq.  167,  176 ;  Leighton  v.  Leighton,  supra)  ;  unless  so  agreed  by  the  donee 
{Upton  V.  Prince  (1735),  Cas.  temp.  Talb.  71). 

{k)  Warren  v.  Warren  (1783),  1  Bro.  C.  C.  305;  Tlujnne  {Lady  E.)  v.  Glengall 
{Earl)  (1848),  2  H.  L.  Cas.  131,  154. 

{I)  There  was  at  one  time  an  impression  that  ademption  by  a  smaller  gift 
might  destroy  the  provision  in  the  will  entirely  {Ex  parte  Pye,  Ex  parte  Duhost 
(1811),  18  Yes.  140,  151);  but  the  cases  were  reviewed  by  Lord  Cottenham, 
L.C.,  in  Pym  v.  Lockyer  (1841),  5  My.  &  Cr.  29,  and  he  held  that  in  such  a  case 
the  ademption  took  effect  only  pro  tanto,  and  this  has  been  accepted  as  the 
settled  rule  {lUrk  v.  Eddowes  (1844),  3  Hare,  509;  Re  Pollock,  Pollock  v. 
Worrall  (1885),  28  Ch.  D.  552,  C.  A.), 
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a  subsequent  settlement  must  be  ascertained  as  at  the  date  of  the      Sect.  4. 
settlement,  and  the  amount  deducted  from  the  legacy  (vi).  Satisfac- 

151.  In  a  case  of  ademption  the  beneficiary  has  no  choice  as   ' 

to  whether  he  will  take  the  earlier  or  the  later  provision.    The  in  case  of 

earlier  depends  solely  on  the  bounty  of  the  testator,  and  the  ofobllgation, 

ademption  operates  by  way  of  revocation  of  the  bounty,  either  donee  may 

wholly  or  in  part.    Where,  however,  a  settlor  has  by  a  settlement  ^^^c^- 
undertaken  an  obligation,  he  has  not  the  right  of  terminating  that 
obligation  by  the  substitution  of  a  different  provision  by  his  will  or 

by  a  later  settlement  Hence  where  such  different  provision 
would  operate  as  satisfaction,  so  that  the  beneficiary  cannot  take 
both  provisions,  he  is  entitled  to  elect  between  the  two  (o). 

152.  The  presumption  against  double  portions  arises  when  the  Person  in  loco 
provisions  are  made  by  the  father  of,  or  by  a  person  in  loco  'parentis  parentis, 

to,  the  donee  (j)).  A  person  is  in  loco  parentis  when  he  has  placed 
himself  in  the  situation  of  the  lawful  father  of  the  donee  {q),  so  far 
as  such  situation  relates  to  the  duty  of  the  father  to  make  pro- 
vision for  the  donee  (r).  Whether  a  person  has  placed  himself  in 
this  relation  is  a  question  of  fact  as  to  which  parol  evidence  is 
admissible  (s).  The  relation  will  be  readily  inferred  where  the 
donee  resides  with,  and  is  maintained  by,  the  donor  (t) ;  or  if  the 
donee  is  an  orphan  and  is  maintained  by  the  donor,  though  not 
residing  with  him  (a).  But  a  donor  may  be  in  loco  parentis  to  a 
donee  where  the  donee  has  a  father  living,  and  resides  with  and 
is  maintained  by  the  father,  especially  if  the  donor  contributes  to 
the  family  income  {h).    The  mere  leaving  of  a  legacy  does  not  show 


(m)  Watson  v.  Watson  (1804),  33  Beav.  574  ;  Re  Lines,  Barclay  y.  Innes  (1908), 
125  L.  T.  Jo.  60. 

{n)  Without  the  consent  of  those  entitled  under  the  settlement  the  settlor 
cannot  substitute  the  benefits  he  may  have  chosen  to  confer  by  his  will  for  those 
which  he  had  already  secured  by  deed  {Chichester  {Lord)  v.  Coventry  (1867),  L.  E. 
2  H.  L.  11,  per  Lord  Ceanworth,  at  p.  87). 

(o)  Chichester  {Lord)  v.  Coventry,  supra,  ver  Lord  Eomilly,  M.E.,  at  p.  91  ;  see 
Einchclife  v.  Hinchclife  (1797),  3  Yes.  516,  528  ;  Thynne  {Lady  E.)  v.  Olengall 
{Earl)  (i848),  2  H.  L.'Cas.  131,  155;  and  compare  Pole  v.  Somers  {Lord)  (1801), 
6  Yes.  309. 

{p)  Suisse  V.  Lowther  {Lord)  (1843),  2  Hare,  424,  435  ;  compare  Poiuel  v. 
Cleaver  (1789)  2  Bro.  C.  C.  499. 

(g)  Ex  parte  Fye,  Ex  parte  Duhost  (1811),  18  Yes.  140,  154. 

(r)  Poiuijs  V.  Mansfield  (1837),  3  My.  &  Cr.  359  ;  FotuJcesy.  Pascoe{l8lo),  10  Ch. 
App.  343,  350  ;  the  rule  is  sometimes  stated  as  including  provisions  by  a  parent 
or  a  person  in  loco  p)arentiSj-  but  the  word  "parent"  must  be  restricted  to 
"  father,"  since  it  is  only  on  him  that  the  duty  of  making  provision  for  the 
child  _pn'7>2(i  facie  falls  {Be  Ashtcni,  Ingram  v.  Pap'illon,  [1897]  2  Ch.  574). 

(s)  Strictly  the  evidence  is  of  intention  by  the  donor  to  put  himself  i7i  loco 
parentis  ;  from  such  intention  the  presumption  against  double  portions  arises, 
and  parol  evidence  is  admissible  to  prove  or  disprove  the  facts  upon  which 
the  presumption  is  to  depend,  namely,  whether,  in  the  language  of  Lord  Eldon 
in  Ex  parte  Bye,  Ex  parte  Duhost,  supra,  he  had  meant  to  put  himself  in  loco 
parentis  {per  Lord  Cottenham,  L.C.,  in  Boivys  v.  Mansfield,  supra,  at  p.  370; 
see  Booker  v.  Allen  (1831),  2  Euss.  &  M.  270,  299). 

{t)  Watson  V.  Watson,  supra.  In  Tivining  v.  Powell  (1845),  2  Coll.  262,  the 
testatrix  also  referred  to  the  legatee  as  her  adopted  child. 

(a)  Booker  v.  Allen  (1831),  2  Euss.  &  M.  270. 

(6)  Powys  V.  Mansfield,  supra.  "A  rich  unmarried  uncle,"  said  Lord 
Cottenham,  L.C,  in  that  case,  ''taking  under  his  protection  the  family  of  a 
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an  intention  on  the  part  of  the  testator  to  place  himself  in  loco 
parentis  to  the  legatee  (c).  A  grandfather  or  a  collateral  relation  is 
in  the  position  of  a  stranger  for  the  purpose  of  the  rule,  and 
evidence  must  be  given  of  his  intention  to  put  himself  in  loco 
parentis  (d).  It  used  to  be  held  that  a  father  was  in  a  similar 
position  in  respect  of  his  illegitimate  child  («)  ;  but  in  such  a  case 
there  is  an  obvious  duty  to  make  provision  for  the  child,  and 
probably  the  presumption  would  now  arise  without  evidence  (/). 

Strength  of  153.  The  rule  against  double  portions  is  only  a  rule  of 
of?^Sfaction  pi'^sumption,  and  the  presumption  is  liable  to  be  rebutted  ;  but 
indifferent  the  strength  of  the  presumption  varies  according  to  the  nature  of 
cases.  the  instruments  and  the  order  in  which  they  are  executed.  The 

presumption  is  strongest  in  the  case  where  a  testamentary  provision 
for  a  child  is  followed  by  a  settlement.  Here  both  provisions  are 
still  under  the  testator's  control  when  he  executes  the  later  instru- 
ment. The  presumption  is  less  strong  where  a  settlement,  which 
creates  an  obligation  remaining  unperformed,  is  followed  by  a 
testamentary  provision.  The  testator  is  not  free  from  the  obliga- 
tion of  the  settlement  when  he  makes  his  will,  and  it  is  not  so 
readily  presumed  that  he  meant  the  latter  to  take  the  place  of  the 
former  {g).  And  where  the  settlement  precedes  the  will,  a  direction 
in  the  will  to  pay  debts  may  be  held  to  include  the  liability  under 
the  settlement  so  as  to  rebut  the  presumption  of  satisfaction  Qi) ; 
but  only  if  it  is  of  such  a  nature  as  properly  to  constitute  a 
debt(0. 

The  strength  of  the  presumption  is  further  reduced  when  the 
double  provision  is  contained  in  consecutive  settlements,  since  in 
the  case  of  a  will  the  testator  is  supposed  to  be  disposing  of  the 
whole  of  his  property  and  distributing  it  among  the  different  objects 


brother,  who  has  not  the  means  of  adequately  providing  for  them,  and 
furnishing  through  the  father  to  the  children  the  means  of  their  maintenance 
and  education,  may  surely  be  said  to  intend  to  put  himself,  for  the  purpose  in 
question,  in  loco  parentis  to  th.Q  children,  althoughtheynever  leave  their  father's 
roof." 

(c)  Shudal  V.  JeJcijll  (1742),  2  Atk.  516  ;  Lyddon  v.  Ellison  (1854),  19  Beav. 
.565  ;  Re  Smythies,  Weyman  y.  SmytJiies,  [1903]  1  Ch.  259. 

{d)  As  to  a  grandfather,  see  Boome  v.  Roome  (1744),  3  Atk.  181,  183  ;  Powel  v. 
Cleaver  (1789),  2  Bro.  C.  0.  499,  517  ;  Perry  v.  Whitehead  (1801),  6  Ves.  544  ; 
Lyddon  v.  Ellison,  supra,  at  p.  572 ;  compare  Ellis  v.  Ellis  (1802),  1  Sch.  & 
Lef.  1  ;  as  to  collaterals,  see  Shudal  v.  JeJcyll,  supra. 

(e)  Grave  Y.  Salisbury  {Earl)  {1185),  1  Bro.  0.  0.  425;  Perry  v.  Whitehead, 
supra  ;  Ex  parte  Pye,  Ex  parte  Duhost  (1811),  18  Ves.  140,  152. 

(/)  In  Re  Lawes,  Laiues  v.  Laiues  (1881),  20  Oh.  D.  81,  0.  A.,  Jessel,  M.E., 
at  p.  86,  treated  a  father  as  being  in  loco  parentis  towards  his  illegitimate  son. 

{g)  Chichester  [Lord)  v.  Coventry  (1867),  L.  E.  2  H.  L.  71,  87  ;  ReTussaud's 
Estate,  Tussaud  v.  Tussaud  (1878),  9  Ch.  D.  363,  C.  A. ;  and  as  to  this  distinc- 
tion, see  Dawson  v.  Dawson  (1867),  L.  E.  4  Eq.  504,  512 ;  Cooper  v.  Macdonald 
(1873),  L.  E.  16  Eq.  258,  268. 

(h)  Chichester  [Lord)  v.  Coventry^  supra,  at  pp.  85,  88  ;  Dawson  v.  Dawson, 
Bupra  ;  see  Lethhridge  v.  Thurlow  (1851),  15  Beav.  334  ;  Re  Franklin,  Franklin  v. 
FranUin  (1907),  52  Sol.  Jo.  12.  Where  the  will  precedes  the  settlement,  a 
direction  to  pay  debts  can  have  no  such  effect  [Trimmer  v.  Bayne  (1802),  7  Yes. 
508  ;  Daiuson  v.  Dawson,  supra;  Cooper  v.  Macdonald,  supra). 

[i)  Bennett  v.  Houldsworth  (1877),  6  Ch.  D.  671 ;  Re  Vernon,  Garland  v.  Shaw 
(1906),  95  L.  T.  48. 
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of  his  bounty  (k) ;  but  not  so  in  the  case  of  a  settlement.  And  if 
the  first  settlement  contains  a  power  of  revocation  which  is  not 
exercised,  this  will  be  an  indication  that  the  provisions  are  intended 
to  be  cumulative  (I). 

154.  Shght  differences  between  the  two  provisions — that  is, 
such  as  in  the  opinion  of  the  judge  leave  the  two  provisions  of 
substantially  the  same  nature — do  not  rebut  the  presumption 
against  double  portions  (m).  Thus  the  presumption  is  not  rebutted 
by  slight  differences  as  to  the  time  of  payment  of  the  two  portions  (n), 
and  sums  agreed  to  be  advanced  may  be  satisfied  pro  tanto  by  a  share 
of  residue  (o) ;  and  similarly  a  bequest  of  a  share  of  residue  may  be 
adeemed  by  a  subsequent  advance  of  a  specific  sum(p).  Satisfac- 
tion by  a  residue  and  ademption  of  a  residue  cannot  for  this  purpose 
be  distinguished  {q). 

Bat  the  second  portion  must  be  ejusdem  generis  with  the  first. 
Thus  a  pecuniary  legacy  is  not  adeemed  by  the  father  afterwards 
taking  his  son  into  partnership  and  giving  him  an  interest  in  the 
business  stock  (r).  If,  however,  the  father  himself  sets  a  pecuniary 
value  on  the  property  given,  or  gives  it  with  reference  to  its 
pecuniary  value,  it  ceases  to  be  of  a  different  nature  for  this 
purpose  (s).  Similarly,  land  is  not  to  be  taken  in  satisfaction  for 
money,  nor  money  for  land  (t),  unless  the  testator  estimates  the 
value  of  the  land  at  a  fixed  sum,  and  desires  it  to  be  made  up  to  a 
particular  amount  (a).  And  an  interest  subject  to  a  contingency 
will  not  be  a  satisfaction  of  a  vested  interest  (6),  unless  the  con- 
tingency is  so  remote  that  it  may  be  disregarded  (c). 


Sect.  4. 

Satisfac- 
tion. 


Slight  differ- 
ences do  not 
rebut  pre- 
sumption. 


The  gifts 
must  be 
ejusdem 
generis. 


(k)  Palmer  v.  Newell  (1855),  20  Beav.  32. 

{I)  Palmer  Y.  Neiuell  {lSo6) ,  8  De.  G.  M.  &  G.  74,  78,  C.  A. ;  and  see  CartwrigU 
V.  Cartiurighf,  [1903]  2  Ch.  306,  where  satisfaction  was  rebutted  by  the  differ- 
ences in  the  limitations. 

(m)  Weall  v.  Pice  (1831),  2  Euss.  &  M.  251,  268. 

(n)  Hartopp  Y.  Hartopp  (1810),  17  Yes.  184;  compare  Lethbridge  y.  Thurlow 
(1851),  15  Beav.  334. 
(o)  Schofield  v.  Heap  (1858),  27  Beav.  93. 

Ip)  Thynne  {Lady  E.)  v.  Glengall  {Earl)  (1848),  2  H.  L.  Cas.  131. 
{q)  Montefiore  v.  (Juedalla  (1859),  1  De  Q.  F.  &  J.  93, 101,  C.  A.  But  where  the 
residue  is  left  to  other  persons  jointly  with  the  children,  advances  to  the  children 
are  brought  into  account  only  so  as  to  increase  the  share  of  residue  going  to  the 
children  {Meinertzagen  v.  Walters  {1^12),  7  Oh.  App.  670),  and  if  the  residue  is 
left  between  a  stranger  and  a  single  child,  the  presumption  of  satisfaction  is  not 
admitted  at  all,  since  the  effect  would  be  to  compel  the  child  to  bring  advances 
into  account  for  the  benefit  of  the  stranger,  but  not  vice  versa  {Pe  Heathery 
Pumfrey  v.  Fryer,  [1906]  2  Ch.  230). 

(r)  Holmes  v.  Holmes  (1783),  1  Bro.  C.  C.  555  ;  Pe  Jaques,  Hodgson  v.  Praishy, 
[1903]  1  Ch.  267,  C.  A. ;  dissenting  from  Pe  Vickers,  Vickers  v.  Vickers  (1888), 
37  Ch.  D.  525,  where  North,  J.,  considered  Holmes  v.  Holmes,  supra,  overruled 
by  the  observations  of  Jessel,  M.E.,  in  Pe  Lawes,  Lawes  v.  Lawes  (1881),  20 
Ch.  D.  81,  87,  C.  A. 

s)  Pengough  v.  Walker  (1808),  15  Ves.  507 ;  Pe  Lawes,  Lawes  v.  Lawes,  supra, 
t)  Pellasis  v.  Uthwatt  (1737),  1  Atk.  426,  428  ;  and  see  Davys  v.  Poucher 
(1839),  3  Y.  &  C.  (ex.)  397. 

(a)  Chichester  {Lord)  v.  Coventry  (1867),  L.  E.  2  H.  L.  1\,  per  Lord  Eomilly, 
M.R.,  at  p.  96,  referring  to  Pengough  v.  Walker,  supra. 

(6)  Pellasis  v.  Uthwatt,  supra ;  Hanbury  v.  Hanhury  (1788),  2  Bro.  C.  C.  352. 
(c)  Powys  v.  Mansfield  (1837),  3  My.  &  Cr.  359,  374. 
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155.  Differences  between  the  limitations  in  the  two  provisions 
will  only  exclude  the  rule  against  double  portions  where  they  are  so 
great  as  to  indicate  that  the  donor  did  not  intend  the  later  to  be 
in  satisfaction  of  the  earlier  (cl).  Satisfaction  is  compatible  with 
greater  differences  of  limitation  when  the  will  precedes  the  settle- 
ment, since  the  testator  is  at  liberty  to  vary  as  he  pleases  the  bounty 
given  by  his  will.  Thus,  where  a  father  has  by  his  will  given  a 
portion  to  his  daughter  absolutely^  this  may  well  be  satisfied  by 
a  settlement  under  which  she  takes  a  life  interest.  It  is  simply 
such  a  settlement  as  she  might  be  expected  herself  to  make  if  she 
received  the  portion  under  the  will  (e). 

But  in  accordance  with  the  principle  already  stated  (/),  where 
the  settlement  precedes  the  will  greater  weight  is  given  to  differences 
in  the  limitations.  The  testator  is  already  under  an  obligation  to 
dispose  of  property  in  manner  defined  by  the  settlement,  and  his 
will  is  no  satisfaction  unless,  in  making  it,  he  could  have  supposed 
himself  to  be  satisfying  that  obligation  (g) . 


{d)  Trimmer  v.  Bayne  (1802),  7  Yes.  508,  515. 

(e)  Chichester  {Lord)  v.  Coventry  (1867),  L.  E.  2  H.  L.  71,  88  ;  Stevenson  v. 
Masson  {1873),  L.  E.  17  Eq.  78  ;  see  Be  Innes,  Barclay  v.  Innes  (1908),  125 
L.  T.  Jo.  60  ;  and  a  legacy  given  absolutely  to  a  son  may  be  adeemed  by  a 
subsequent  settlement  of  money  on  tbe  marriage  of  the  son  [Hopwood  v. 
Hopwood  (1859),  7  H.  L.  Cas.  728).  This  is  not  necessarily  prevented  by  a  later 
codicil  expressly  declaring  other  portions  to  be  in  satisfaction  of  legacies,  but 
not  referring  to  the  legacy  in  question  {ibid.).  Similarly,  where  the  will 
settles  a  sum  on  a  daughter  and  her  children,  a  subsequent  settlement  on  the 
daughter  and  her  children  will  be  an  ademption,  notwithstanding  differences  in 
the  trusts  {Be  Furness,  Furness  v.  Stalkartt,  [1901]  2  Ch.  346). 

(  f)  See  p.  132,  ante. 

(g)  Chichester  {Lord)  v.  Coventry,  supra,  at  p.  89.  The  three  leading  cases 
on  this  subject  are  Durham  {Earl)  v.  Wharton  (1836),  3  CI.  &  Fin.  146,  H.  L. ; 
Thtjnne  {Lady  E.)  v.  Glengall  {Earl)  (1848),  2  H.  L.  Cas.  131 ;  and  Chichester 
{Lord)  V.  Coventry,  supra. 

In  Durham  {Earl)  v.  Wharton,  supra,  where  the  will  preceded  the  settlement, 
there  were  substantial  differences  in  the  trusts ;  in  particular  by  the  will  £10,000 
was  given  in  trust  for  the  testator's  daughter  and  her  childrefi ;  under  the 
settlement  £15,000  was  to  be  paid  to  the  husband  who  at  the  same  time  made 
provision  for  the  daughter  and  for  younger  children.  But  the  rule  against 
double  portions  prevailed  ;  see  Be  Furness,  Furness  v.  Stalkartt,  supra. 

In  Thynne  {Lady  E.)  y.  Glengall  {Earl),  supra,  the  settlement  preceded  the  will, 
and  the  chief  differences  were  that,  by  the  settlement,  the  power  of  appointment 
among  children  was  given  to  husband  and  wife  jointly,  under  the  will  to  the  wife 
alone ;  under  the  settlement,  the  children  of  the  marriage,  under  the  will,  the^ 
daughter's  children  generally,  were  objects  of  the  power.  It  was  held  that  these 
were  not  differences  which  negatived  the  presumption  of  satisfaction.  The 
limitations  of  the  will  were  in  effect  a  fulfilment  of  the  obligations  of  the  settle- 
ment.  In  Chichester  {Lord)  v.  Coventry,  supra,  also,  the  settlement  (which  was 
by  covenant  to  pay  £10,000  on  demand)  preceded  the  will,  but  it  was  held  that 
there  was  no  satisfaction,  partly  on  the  ground  that  a  direction  to  pay  debts 
contained  in  the  will  included  tiie  obligation  under  the  settlement,  which  might 
at  any  time  have  been  turned  into  a  present  debt  by  demand ;  but  also  because 
the  differences  between  the  limitations  of  the  £10,000  in  the  settlement  and 
those  of  the  will  were  so  marked  as  to  be  sufficient  to  overcome  any  presumption 
against  a  double  provision ;  see  Be  Tussaud's  Estate,  Tussaud  v.  Tussaud  (1878), 
9  Ch.  D.  363,  C.  A. ;  Be  Vernon,  Garland  v.  Shaw  (1906),  95  L.  T.  48 ;  Be 
Franklin,  Franklin  v.  Franklin  (1907),  52  Sol.  Jo.  12.  But  where  a  portion  is, 
by  the  effect  of  the  settlement,  charged  cm  all  the  settlor's  real  estate,  and  he 
subsequently  by  will  makes  such  provision  for  the  donee  as  to  raise  the  pre- 
surrtption  of  satisfaction,  this  is  not  rebutted  by  the  circumstance  that  he 
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156.  A  provision  by  will  may  be  adeemed  in  whole  or  in  part  by     Sect,  4. 
a  subsequent  advance,  although  the  persons  mentioned  in  the  will  Satisfac- 
and  those  to  whom  the  advance  is  made  are  not  the  same.    This  tion. 
difference  is  a  matter  to  be  considered  in  determining  whether  or  not  Difference  in 
there  is  ademption ;  but  if  the  decision  is  in  favour  of  ademption,  beneficiaries, 
the  ademption  is  final,  and  affects  all  the  persons  within  the  scope 
of  the  testamentary  provision  {h).   Satisfaction  of  a  settlement  by  a 
will  is  different,  and  may  operate  as  to  certain  persons  benefited 
by  the  settlement,  and  not  as  to  others.    Consequently  those  who 
benefit  both  under  the  settlement  and  under  the  wdll  are  put  to 
their  election ;  but  a  beneficiary  under  the  settlement  who  does 
not  take  under  the  will — as  w^ere  a  daughter's  husband  takes  a 
life  interest  under  the  settlement  but  not  under  the  will  (i) — 
cannot  be  put  to  election,  and  he  retains  his  right  under  the 
settlement  (k).    Conversely,  if  there  are  beneficiaries  under  the 
will  who  are  not  within  the  settlement,  the  beneficiaries  under  both 
settlement  and  will  must  elect.    If  they  elect  to  take  under  the 
the  provision  of  the  will  is  substituted  for  that  in  the  settle- 
ment, and  the  beneficiaries  mentioned  only  in  the  w^ill  are  let  in  to 
share  in  the  w^hole  property  ;  if  they  elect  against  the  will,  then 
they  cannot  benefit  under  the  wdll  without  compensating  the 


devises  his  real  estate  "subject  to  the  charges  and  incumbrances  thereon" 
{Montagu  v.  Sanchvich  {Earl)  (1886),  32  Ch.  D.  525,  C.  A.). 

(7i)  Chichester  (Lord)  v.  Coventry  (1867),  L.  E.  2  H.  L.  71,  90;  Twining  y» 
Powell  (1845),  2  Coll.  262. 

(0  See  Mayd  v.  Field  (1876),  3  Ch.  D..  587. 

[h)  Chichester  {Lord)  v.  Covenii^y,  supra,  per  Lord  Romilly,  M.E.,  at  pp.  92,  93, 
■95  :  "  If  a  father,  on  the  marriage  of  his  daughter,  should  settle  £10,000  on  her 
for  life,  remainder  to  the  children  of  the  marriage,  a  bequest  of  £10,000  to  that 
daughter  would  satisfy  her  life  interest  in  the  £10,000,  but  would  not  satisfy  or 
touch  the  interests  of  her  children.^'  In  McCarogher  v.  Whieldon  (1867),  L.  E. 
3  Eq.  236,  a  father,  on  the  marriage  of  his  son,  covenanted  to  give,  by  will  or 
otherwise,  one-fifth  of  his  real  and  personal  estate  at  his  death  on  trust  for  the 
son  for  a  protected  life  interest,  then  for  the  wife  and  issue  of  the  marriage.  By 
his  will  he  gave  his  real  and  personal  estate  for  all  his  children  living  at  his  death. 
There  were  five  such  children.  This  gift  did  not  operate  as  a  satisfaction  as 
regards  the  wife  and  children,  and  they  retained  their  rights  under  the  settle- 
ment ;  but  it  operated  as  a  satisfaction  as  regards  the  son,  and  he  had  to  elect 
whether  to  take  his  life  interest  under  the  settlement  or  one-fifth  of  the  residue 
remaining  after  satisfaction  of  the  covenant.  He  elected  to  take  under  the 
will.  This  meant  that  he  was  cut  out  of  the  covenant,  and  the  life  estate 
■of  his  wife  thereunder  was  accelerated ;  see  Mayd  v.  Field,  supra  ;  and  compare 
Bethell  v.  Abraham  (1874),  22  W.  E.  745,  C.  A.,  3  Ch.  D.  590,  n.  In  Be 
BlundeU,  Blundell  v.  Blundell,  [1906]  2  Ch.  222,  a  bequest  to  a  wife  abso- 
lutely was  a  satisfaction  as  to  her  life  interest  under  a  preceding  settlement, 
but  not  as  to  the  interests  of  her  husband  and  children,  notwithstanding  that, 
under  an  after- acquired  property  clause  in  the  settlement,  her  legacy  had  to  be 
brought  into  the  settlement.  But  in  general  where  the  will  follows  the  settle- 
inent,  the  circumstance  that  certain  persons  included  in  the  settlement  are  not 
included  in  the  testamentary  provision  precludes  the  presumption  {Be  Tussaud's 
Estate,  Tussaud  v.  Tussaud  (1878),  9  Ch.  D.  363,  368,  C.  A. ;  and  see  Rail  v.  HiU 
(1841),  1  Dr.  &  War.  94  ;  Be  Vernon,  Garland  v.  Shaiv  (1906),  95  L.  T.  48). 

Moreover,  where  the  settlement  follows  the  will  the  presumption  will  not 
arise  (in  the  absence  of  express  direction)  if  the  persons  taking  under  the  several 
instruments  are  altogether  different.  Thus  a  legacy  in  favour  of  a  daughter 
and  her  children  is  not  adeemed  by  a  subsequent  gift  in  favour  of  her  husband 
absolutely  {Cooper  v.  Macdonald  (1873),  L.  E.  16  Eq.  258,  269) ;  see  Baugh  v.  Bead 
(1790),  1  Yes.  257 ;  and  compare  Tivining  v.  Powell  (1845),  2  Coll.  262. 
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beneficiaries  under  the  will  alone  for  the  loss  thus  caused  to 
them  {I). 

157.  Parol  evidence  cannot  be  admitted  to  add  to  or  vary  a 
written  instrument  (m) ;  but  where  from  two  written  instruments, 
taken  in  conjunction  with  the  surrounding  circumstances,  the  court 
raises  a  presumption  of  satisfaction,  then  parol  evidence  is  admissible 
to  rebut  the  presumption,  and  therefore  also  to  support  it  {n).  In 
the  case  of  a  will  and  a  settlement,  the  rule  is  the  same  whether 
the  will  precedes  or  follows  the  settlement  (o).  And  where  a  dis- 
position has  been  made  by  one  written  instrument,  parol  evidence 
may  be  given  of  the  circumstance  of  a  subsequent  transaction 
which  has  not  been  reduced  to  writing,  for  the  purpose  of  show- 
ing an  intention  on  the  part  of  the  donor  that  it  should  be  a 
satisfaction  (^). 

158.  Where  a  testator,  being  at  the  time  of  making  his  will  {q} 
indebted,  leaves  to  his  creditor  a  legacy  of  a  sum  equal  to  or  greater 
than  the  debt,  the  legacy  is  presumed  to  be  a  satisfaction  of  the 
debt,  and  the  creditor  cannot  have  both  his  debt  and  the  legacy  (r), 


(I)  This  would  have  been  the  case  in  Thynne  {Lady  E.)  v.  Olengall  [Earl)  (1848), 
2  H.  L.  Cas.  131,  had  there  been  children  of  a  second  marriage  (see  the  hypo- 
thesis worked  out  by  Lord  Eomilly,  M.E.,  in  Chichester  {Lord)  v.  Coventry  (1867), 
L.  E.  2  H.  L.  71,  at  p.  93). 

(m)  But  it  may  be  given  to  explain  the  surrounding  circumstances  ;  see  title 
Deeds  and  Other  Instruments,  Yol.  X.,  p.  448. 

{n)  Trimmer  v.  Bayne  (1802),  7  Ves.  508 ;  Kirk  v.  Eddowes  (1844),  3  Hare, 
509,  and  cases  there  referred  to ;  Hall  v.  Hill  (1841),  1  Dr.  &  War.  94 ;  Curtin 
V.  Evans  (1875),  9  I.  E.  Eq.  653,  557  ;  Montagu  v.  Sandwich  {Earl)  (1886),  32 
Ch.  D.  525,  535,  0.  A.  ;  Be  Scott,  Langton  v.  Scott,  [1903]  1  Ch.  1,  0.  A.,  where 
the  presumption  was  rebutted;  see  Bebeze  v.  Mann  (1787),  2  Bro.  0.  C.  165, 
519.  In  such  cases  the  evidence  is  not  admitted  on  either  side  for  the  pur- 
pose of  proving,  in  the  first  instance,  with  what  intent  either  writing  was 
made,  but  for  the  purpose  only  of  ascertaining  whether  the  presumption  which 
the  law  has  raised  be  well  or  ill  founded  {Kirh  v.  Eddowes,  supra,  'per  Wigram, 
Y.'C,  at  p.  517).  In  Weall  v.  Bice  (1831),  2  Euss.  &  M.  251,  Leach,  M.E.,  at 
p.  268,  treated  extrinsic  evidence  as  being  admissible  both  to  raise  and  to  rebut 
the  presumption,  and  in  Booker  v.  Allen  (1831),  2  Euss.  &  M.  270,  he 
admitted  extrinsic  evidence  to  raise  the  presumption  where  the  provisions  of 
the  instruments  were  so  different  as  to  prevent  it  from  being  raised  by  intrinsic 
evidence.  But  the  other  authorities  cited  show  that  the  presumption  must  first 
be  raised  on  the  language  of  the  instruments,  and  on  the  relationship  of  the 
parties  as  one  of  the  surrounding  circumstances,  before  parol  evidence  of  inten- 
tion against  or  for  satisfaction  can  be  admitted.  Otherwise  the  parol  evidence 
would  be  admitted  simply  to  vary  the  written  instrument  {Be  Tussaud's  Estate, 
Tussaud  V.  Tussaud  (1878),  9  Oh.  D.  363,  374,  0.  A.). 

(o)  Be  Tussaud^ s  Estate,  Tussaud  v.  Tussaud,  supra,  at  p.  373. 

{p)  Kirk  V.  Eddowes,  supra. 

{q)  A  legacy  will  not  be  presumed  to  be  a  satisfaction  of  a  debt  not  existing 
at  the  date  of  the  will,  since  an  intention  to  that  effect  cannot  be  imputed  to 
the  testator  {Fowler  v.  Fowler  (1735),  3  P.  Wms.  353  ;  Thomas  v.  Bennet  (1725), 
2  P.  Wms.  341 ;  Haynes  v.  Mico  (1781),  1  Bro.  0.  0.  129,  131 ;  Flunkett  v.  Lewis 
(1844),  3  Hare,  316,  330)  ;  and  the  fact  that  the  debt  is  created  contemporane- 
ously with  the  will  is  a  strong  reason  against  satisfaction  {Horlock  v.  Wiggins, 
Wiggins  v.  Horlock  (1888),  39  Ch.  D.  142,  0.  A.). 

(r)  Talbot  v.  Shrewsbury  {Duke)  (1714),  Free.  Ch.  394  ;  2  White  &  Tud.  L.  G, 
7th  ed.,  p.  375;  Be  Battenberry,  Bay  v.  Grant,  [1906]  1  Ch.  667;  but  a  legacy 
of  less  amount  than  the  debt  is  not  a  satisfaction  pro  tanto  {Atkinson  v.  Webb 
(1704),  2  Vern.  478;  Cranmer's  Case  {circ.  1711),  2  Salk.  508;  Eastwood  v. 
Vinke  (1731),  2  P.  Wms.  613,  616  ;  Thynne  {Lady  E.)  v.  Glengall  {Earl)  (1848), 
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and  if  the  debt  is  discharged  before  the  testator's  death  the  legacy 
will  not  be  payable  (s).  But  this  is  a  presumption  which  is  not 
favoured  by  the  court,  and  it  will  be  rebutted  by  slight  circumstances, 
whether  appearing  on  the  will  or  incident  to  the  nature  of  the  debt 
and  of  the  legacy,  which  suggest  that  the  testator  did  not  intend 
the  legacy  to  operate  as  a  satisfaction  (t). 

Thus  it  will  be  rebutted  where  the  will  contains  a  direction  for 
the  payment  of  debts  and  legacies  {a),  and  even  where  the  direction 
is  only  for  payment  of  debts  (h),  or  where  the  will  states  a  particular 
motive  for  the  legacy  other  than  satisfaction  of  the  debt  (c). 

The  presumption  will  also  be  rebutted  where  the  legacy  is  so 


2  H.  L.  Gas.  131,  153;  see  Graham  v.  Graham  (1749),  1  Ves.  Sen.  262;  Bor  v. 
Bor  (1756),  3  Bro.  Pari.  Gas.  167,  179),  unless  there  is  evidence  that  the  legacy 
was  intended  as  part  payment  and  that  the  creditor  assented  [Hammond  v. 
Smith  (1864),  33  Beav.  452).  There  is  only  satisfaction  where  the  creditor  and 
the  legatee  are  the  same  ;  hence  there  is  no  satisfaction  where  the  debt  is  due  to 
the  husband  and  the  legacy  is  given  to  his  wife  [Hall  v.  Hill  (1841),  1  Dr.  &  War. 
94) ;  or  where  the  debt  is  due  from  the  testator  as  trustee  and  the  legacy  is  to 
one  of  the  cestuis  que  trust  {Fairer  v.  Fark  (1876),  3  Ch.  D.  309;  see  Smith  v. 
Smith  (1861),  3  Gitf.  263,  272).  A  legacy  given  in  satisfaction  of  a  debt  is 
liable  to  abate  with  other  legacies  (Be  Wedmore,  Wedmore  v.  Wedmore,  [1907] 
2  Ch.  277).  As  to  a  gift  of  residue  to  creditors  in  proportions  corresponding  to 
their  debts,  see  Philips  v.  Fhilips  (1844),  3  Hare,  281. 
(s)  He  Fletcher,  Gillimjs  v.  Fletcher  (18S8),  38  Gh.  D.  373. 

[t)  Thijnne  {Lady  E.)  v.  Glengall  {Earl)  (1848),  2  H.  L.  Gas.  131.  The  presump- 
tion is  founded  on  the  maxim  debitor  non  prcesumitur  donare — or,  that  a  man  should 
be  juat  before  he  is  bountiful;  but  of  course  there  is  in  principle  no  room  for 
such  maxims  where  the  debtor  leaves  sufficient  to  pay  both  debts  and  legacies 
{Chancey's  Gase  (1717),  1  P.  Wms.  408;  Foivler  v.  Fou,'/er  (1735),  3  P.  Wms. 
353  ;  Matheivs  v.  Matheius  (1755),  2  Ves.  Sen.  635) ;  and  while  it  is  settled  that 
where  there  is  a  debt  due  in  the  testator's  life,  and  nothing  but  a  plain  general 
legacy  of  equal  or  greater  amount  given  to  the  creditor,  the  presumption  will 
prevail,  yet  the  court  will  not  go  further,  and  it  will  avail  itself  of  slight  circum- 
stances fo  exclude  the  presumption  {Richardson  v.  Greese  (1743),  3  Atk.  65,  68  ; 
Hinchcliffe  v.  Hinchclife  (1797),  3  Ves.  516,  529;  Be  Horlock,  Galham  v.  Smith, 
[1895]  1  Ch.  516,  519) ;  it  will  "rely  on  the  minutest  shade  of  difference  to  escape 
from  that  false  principle  "  {Hassell  v.  Hawkins  (1859),  4  Drew.  468,  470). 
There  is  no  difference  in  this  respect  between  debts  due  to  children  of  the 
testator  and  debts  due  to  strangers  {Tolson  v.  Collins  (1799),  4  Ves.  483  ;  Stocken 
V.  Stocken  (1831),  4  Sim.  152). 

(a)  Chancey's  Case,  supra;  Bichardson  v.  Greese,  supra;  Field  v.  Mostin 
(1778),  1  Dick.  543  ;  Jefferies  v.  Michell  (1855),  20  Beav.  15  ;  Hassell  v.  Hawkins, 
supra.  But  where  the  will  contains  such  a  direction,  and  the  testator  subse- 
quently contracts  a  debt  and  then  by  codicil  leaves  an  equal  or  greater  legacy  to 
the  creditor,  the  presumption  is  not  rebutted  {Gaynon  v.  Wood  (1759),  1  P.  Wms. 
410,  n.). 

(6)  Be  Huish,  Bradshaw  v.  Huish  (1889),  43  Gh.  D.  260  ;  see  Cole  v.  Willard 
(1858),  25  Beav.  568;  Finchin  v.  Simms  (1861),  30  Beav.  119;  Daiuson  v. 
Dawson  (1867),  L.  E.  4  Eq.  504,  514;  Atkinson  v.  Littlewood  (1874),  L.  E.  18 
Eq.  595,  604;  compare  Glover  v.  Hartcup  (1864),  34  Beav.  74  ;  Chichester  {Lord) 
V.  Coventry  (1867),  L.  E.  2  H.  L.  71.  It  had  previously  been  held  that  the 
mere  direction  to  pay  debts  was  not  enough  to  rebut  the  presumption 
{Edmunds  v.  Low  (1857),  3  K.  &  J.  318)  ;  though  it  was  an  element  to  be  con- 
sidered in  regard  to  the  question  of  intention  {Boiue  v.  Rowe  (1848),  2  De 
G.  &  Sm.  294,  298).  The  direction  to  pay  debts  covers  the  testator's  indebted- 
ness on  a  covenant  in  favour  of  his  wife  or  other  beneficiary,  although  pay- 
ment under  the  covenant  is  not  to  be  made  till  after  his  death  {Cole  v.  Willard, 
supra ;  Atkinson  v.  Littleivood,  supra,  at  p.  605  ;  see  Chichester  {Lord)  v.  Coventry, 
supra,  at  p.  85  ;  contra,  Wathen  v.  Smith  (1819),  4  Madd.  325), 

(c)  See  Mathews  v.  Mathews,  supra. 
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Sect.  4.  different  as  not  to  be  a  proper  equivalent  for  the  debt;  as  where  it 
Satisfac-  is  payable  at  a  later  time  than  the  debt,  so  as  to  be  less  advan- 
tion.  tageous  to  the  creditor  {d),  or  where  it  is  different  in  kind.  Such 
difference  may  exist  either  in  the  things  themselves,  as  where 
they  are  not  ejusclem  generis — thus  a  devise  of  land  is  not  a  satis- 
faction of  a  debt  (e) — or  in  their  incidents,  as  where  the  legacy 
is  either  contingent  (/)  or  of  uncertain  amount  (g).  And  the 
presumption  may  be  excluded  by  differences  in  the  title  to  the  debt 
and  legacy,  as  where  the  debt  belongs  to  a  married  woman  for  her 
separate  use  and  the  legacy  is  not  so  given  (h) ;  or  the  debt  and 
legacy  are  secured  by  different  charges  on  property  (i) ;  or  the  debt 
and  the  legacy  are  vested  in  different  trustees  (k).;  or  the  debt  is  due 
on  a  negotiable  instrument  (I).  Where  a  testator  is  liable  as  trustee 
for  a  breach  of  trust,  a  bequest  of  money  for  the  purposes  of  the 


(d)  Thus,  where  the  debt  is  due  at  the  testator's  death,  the  legacy  must  not  be 
made  payable  at  a  fixed  date  after  the  death  [Nicliolls  v.  Judson  (1742),  2  Atk. 
300  ;  Clarh  v.  Sewell  (1744),  3  Atk.  96;  Re  lioUrts,  Roberts  v.  Parry  (1902),  50 
W.  E.  469);  and  where  the  debt  is  due  at  a  fixed  date  after  the  death,  the 
legacy  must  not  be  made  payable  at  a  later  date  [Haynes  v.  Mico  (1781),  1  Bro. 
0.  0.  129  ;  see  Jeacoch  v.  Falkener  (1783),  1  Bro.  C.  0.  295,  297).  Moreover,  if 
the  debt  is  due  at  a  fixed  date  after  death,  and  the  legacy  is  given  without  a 
fixed  date,  there  is  no  satisfaction,  since  the  legacy  is  not,  according  to  the 
ordinary  rule,  payable  for  a  year  [Re  Horlock,  Calham  v.  Smith,  [1895]  1  Ch. 
516) ;  and  similarly  where  an  annuity  given  by  deed  is  payable  at  a  fixed  date 
within  the  year,  and  an  annuity  is  given  by  will  generally  [Re  Dowse,  Dowse  v. 
Olass  (1881),  50  L.  J.  (CH.)  285),  or  different  fixed  times  are  settled  for  the  two  , 
annuities  {Atkinson  v.  Wehb  (1704),  Prec.  Ch.  236;  ffales  v.  Darell  (1840),  3 
Beav.  324).  But  if  the  debt  is  payable  at  the  death,  and  the  legacy  is  given  I 
generally,  the  fact  that  the  legacy  may  not  be  paid  for  a  year  does  not  rebut  the 
presumption  of  satisfaction  {Re  Rattenberry,  Ray  v.  Grant,  [1906]  1  Ch.  667)  ; 
and  since  a  legacy  so  given  in  satisfaction  of  a  debt  carries  interest  from  the 
death  {Clark  v.  Sewell,  supra,  at  p.  99),  there  is  no  difference  as  to  interest  which 
will  rebut  the  presumption  {Re  Rattenberry,  Ray  v.  Grant,  supra).  An  accelera- 
tion in  the  date  of  payment  is  consistent  with  satisfaction  {Wathen  v.  Smith  (1819), 

4  Madd.  325,  332).   It  has  been  recognised  that  the  exceptions,  equally  with  the 
rule,  are  unsatisfactory  (Re  Horlock,  Calham  v.  Smith,  supra). 

(e)  Eastwood  v.  Vinke  (1731),  2  P.  Wms.  613,  616 ;  Byde  v.  Ryde  (1761),  1 
Cox,  Eq.  Cas.  44,  48  ;  see  Forsight  v.  Grant  (1791),  1  Yes.  298  ;  Richardson  v. 
Elphinstone  (1794),  2  Yes.  463. 

(/)  Crompton  v.  Sale  (1729),  2  P.  Wms.  553;  Tolson  v.  Collins  (1799),  4  Yes. 
483  ;  Crichton  v.  Crichton,  [1895]  2  Ch.  853. 

{g)  Thus  a  residue  or  a  share  of  residue  is  not  a  satisfaction  of  a  debt  {Barret 
V.  Beckford  (1750),  1  Yes.  Sen.  519  ;  DeveseY.  Pontet  (1785),  1  Cox,  Eq.  Cas.  188, 
192 ;  Thynne  {Lady  E.)  v.  Glengall  {Earl)  {184:8) ,  2  H.  L.  Cas.  131,  155).  There 
may  be  satisfaction  of  a  debt  of  unascertained  amount  {Edmunds  v.  Low  (1857), 
3  K.  «&  J.  318,  323  ;  Smith  v.  Smith  (1861),  3  Qiff.  263,  269),  unless  it  is  on  an 
open  account  in  respect  of  which  nothing,  so  far  as  the  testator  knows,  may  be 
owing  {Rawlins  v.  Powel  (1715),  1  P.  Wms.  297).  | 

{h)  BartlettY.  Gillard  {1821),  3  Euss.  149,  156;  Fourdriny.  Gowdey  {1834:),  | 
3  My.  &  K.  383,  410;  Roiue  v.  Roiue  (1848),  2  De  G.  .&  Sm.  294,  298 ;  Fairer  v. 
Park  (1876),  3  Ch.  D.  309,  314  ;  contra,  Atkinson  v.  Littlewood  (1874),  L.  E.  18 
Eq.  595 ;  and  see  Edmunds  v.  Low,  supra,  as  to  the  effect  of  the  marriage  of  a  | 
woman  who  was  creditor-legatee,  whereby  the  debt  might  formerly  become 
payable  to  her  husband. 

(i)  Bartlttt  V.  Gillard,  supra;  Hales  v.  Darell,  supra;  but  see  Atkinson  v. 
Littlewood,  supra. 

{k)  Pinchiny.  Sirnms  (1861),  30  Beav.  119. 

{I)  Carry.  Eastabrooke  (1797),  3  Yes.  561;  Re  Roberts,  Robertsy.  Parry  (1902), 
50  W.  E.  469.  1 
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trust  will  prima  facie  be  a  satisfaction  of  the  breach  of  trust  (ni),  Sect.  4. 

and  sums  charged  on  the  testator's  estate  may  be  satisfied  by  a  Satisfac- 

legacy  to  the  owner  of  the  charge        A  declaration  in  the  will  tion. 
that  certain  legacies  are  in  satisfaction  of  debts  will  assist  to  rebut 
the  presumption  of  satisfaction  in  the  case  of  a  debt  not  so 
mentioned  (o). 

159.  Since  the  presumption  of  satisfaction  is  opposed  to  the  Parol 
language  of  the  will,  parol  evidence  is  admissible  to  rebut  it  and  evidence, 
also  to  affirm  it(p). 

160.  Where  a  debt  exists  from  a  parent  to  a  child,  an  advance-  Debt  from 
ment,  in  the  parent's  lifetime,  upon  the  child's  marriage  or  on  some  ^^[fj^^^^ 
other  occasion,  of  a  portion  equal  to  or  exceeding  the  debt  is  ^  ^  ' 
prima  facie  a  satisfaction  of  the  debt  (q).    The  presumption  may 

be  rebutted  by  circumstances  showing  that  satisfaction  was  not 
intended  (r) ;  but  it  will  not  be  rebutted  merely  because  the  gift  is 
expressed  to  be  in  consideration  of  natural  love  and  affection,  or, 
in  the  case  of  a  gift  on  the  marriage  of  a  daughter,  because  her 
husband  was  ignorant  of  her  rights  (s). 

Sect.  5. — Performance. 

161.  A  man  under  an  obligation,  who  does  an  act  which  is  Performance 
suitable  to  be  the  means  of  performing  the  obligation,  wdll  be  pre-  of  covenant 

•  sumed  in  equity  to  have  done  the  act  with  that  intention.    Thus,  i^ndT^^^^^ 
where  a  man  covenants  to  purchase  and  settle  lands  {t),  and  after- 
wards purchases  lands  which  are  suitable  to  be  the  subject  of  the 
settlement  but  does  not  settle  them,  it  will  be  presumed  that  he 
purchased  them  with  the  intention  of  performing  his  covenant  {a) ; 

(m)  Bensusan  v.  Nehemias  (1851),  4  De  G.  &  Sm.  381. 
\n)  Shadholt  v.  Vanderplank  (1861),  29  Beav.  405. 

(o)  Atkinson  Y.  Webb  (1704),  Prec.  Ch.  236  ;  Jeacock  v.  Falkener  (1783),  1  Bro. 
C.  0.  295,  297  ;  Charlton  v.  West  (1861),  30  Beav.  124. 

[p)  See  Flunkeit  v.  Leivis,  (1844),  3  Hare,  316,  323  ;  Eall  v.  Mil  (1841),  1  Dr.  & 
War.  94,  122.  In  Foivler  v.  Fowler  (1735),  3  P.  Wms.  353,  such  evidence  was 
considered  not  admissible,  but  it  is  only  to  be  rejected  when  the  intention  in 
favour  of  satisfaction  is  expressed  in  the  will  itself ;  see  Hall  v.  Hill,  supra ; 
in  Wallace  v.  Fomfret  (1805),  11  Yes.  542,  this  distinction  was  overlooked; 
compare  p.  136,  ante. 

(2)  FlunkettY.  Leiuis,  supra ;  Readey.  Reade  (1881),  9  L.  E.  Ir,  409,  0.  A.  ;  see 
Wood  V.  Briant  (1742),  2  Atk.  521  ;  Seed  v.  Bradford  (1750),  1  Ves.  Sen.  501 ; 
Chave  v.  Farrant  (1810),  18  Yes.  8  ;  compare  Hardingham  v.  Thomas  (1854),  2 
Drew.  353.  The  advancement  must  be  subsequent  to  the  debt  {Flunkett  v. 
Leiuis,  supra,  at  p.  330). 

(r)  As  where  the  gift  is  of  less  amount,  or  uncertain  or  contingent  in  its 
nature  {Crichton  v.  Crichton,  [1895]  2  Ch.  853).  And  as  to  the  circumstances 
which  will  rebut  the  presumption,  see  S.  C,  [1896]  1  Ch.  870,  C.  A. 

(s)  Flunkett  v.  Leiuis,  supra. 

(t)  Or  to  convey  and  settle  lands  {Deacon  v.  Smith  (1746),  3  Atk.  323).  It  is 
the  same  where  the  obligation  to  purchase  arises  under  a  statute  {Tubbs  v. 
Broadwood  (1831),  2  Buss.  &  M.  487,  493). 

{a)  Lechmere  v.  Lechmere  {Lady)  (1735),  Cas.  temp.  Talb.  80  ;  2  White  &  Tud. 
L.  C,  7th  ed.,  p.  399;  the  principle  is  that  "  where  a  man  covenants  to  do  an 
act,  and  he  does  an  act  which  may  be  converted  to  a  completion  of  this 
covenant,  it  shall  be  supposed  that  he  meant  to  complete  it"  {Soiuden  v.  Soiuden 
(1785),  1  Cox,  Eq.  Cas.  165,  per 'Lord  Kenyon,  M.E.,  at  p.  166;  see  Perry  v. 
Fhelips  (1798),  4  Yes.  108,  116).  A  purchase  of  lands  will  be  a  performance, 
though  the  covenant  was  to  settle  lands  or  a  rentcharge  of  a  specified  annual 
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Sect.  5.     and  if  he  dies  intestate  as  to  these  lands,  they  will  be  treated,  as 
Perform-    against  his  heir-at-law,  as  being  bound  by  the  trusts  of  the  settle- 
ance.      ment  (h) ;  and  the  purchase  will  operate  as  a  satisfaction  of  the 
covenant  (c),  either  entirely,  or,  if  the  lands  purchased  are  less  in 
value  than  the  amount  covenanted  to  be  laid  out,  pro  tanto  (d). 

The  presumption  in  favour  of  performance  only  arises  where 
the  lands  are  purchased  subsequently  to  the  covenant  (e),  and  the 
interest  purchased  is  of  the  same  nature  as  that  specified  in  the 
covenant  {/).  But  it  will  not  be  rebutted  by  the  fact  that  the 
purchase  is  not  a  literal  compliance  with  the  terms  of  the  covenant : 
thus,  where  the  covenant  requires  that  the  purchase  shall  be  made 
with  the  consent  of  the  trustees  {g),  or  that  the  money  shall  be 
paid  to  the  trustees  to  be  applied  by  them  in  the  purchase  of 
lands  (/i),  a  purchase  by  the  settlor  himself  without  reference  to 
the  trustees  will  be  a  performance ;  and  it  is  the  same  where  the 
lands  are  purchased  at  different  times  {i).  The  presumption  of 
intention  is  not  rebutted  by  the  fact  that  the  settlor  has  mortgaged 
the  lands ;  but  the  mortgagee's  title  is  not  affected,  and  it  is  only 
the  equity  of  redemption  in  the  hands  of  the  heir  which  is  subject 
to  the  settlement  {li).  Moreover,  the  trusts  do  not  create  a  charge 
upon  the  lands  during  the  lifetime  of  the  settlor  (l) .    It  is  only 


value  {Deacon  v.  Smith  (1746),  3  Atk.  323).  The  principle  applies,  d  fortiori,  where 
trustees  hold  funds  subject  to  investment  in  land,  and  a  purchase  by  them  will 
be  taken  to  be  a  performance  of  the  trust  {MathiasY.  Mathias  (1858),  3  Sm.  &  Gr. 
552) ;  as  to  purchase  by  a  beneficiary  who  has  obtained  the  money  from  the 
trustees,  see  Lencli  v.  Lench  (1805),  10  Yes.  511.  But  expenditure  by  a  tenant 
for  life  in  permanent  improvements  to  the  settled  land  will  not  be  a  satisfaction 
of  a  covenant  to  pay  money  to  the  trustees  {Rorlock  v.  Smith  (1853),  17  Eeav. 
672 ;  see  Wiles  v.  Gresham  (1854),  2  Drew.  258 ;  5  De  G-.  M.  &  G.  770,  C.  A.). 

(h)  Deacon  v.  Smith,  supra ;  Oarthshore  v.  Chalie  (1804),  10  Yes.  1,  18. 

(c)  Wilcocks  V.  Wilcocks  (1706),  2  Yern.  558. 

{d)  Lechmere  v.  Carlisle  {Earl)  (1733),  3  P.  Wms,  211 ;  on  appeal  Lechmere  v. 
Lechmere  {Lady)  (1735),  Cas.  temp.  Talb.  80;  2  White  &  Tud.  L.  C,  7th  ed,, 
p.  399.  i 

(e)  Bechmere  Y.  Carlisle  {Earl),  supra.  j 

(/)  Thus,  purchase  of  leaseholds  for  life,  or  the  reversion  expectant  on  such 
leaseholds,  is  not  a  performance  of  a  covenant  to  purchase  estates  in  fee  simple 
in  possession  {Lechmere  v.  Carlisle  {Earl),  supra;  see  Lewis  v.  Hill  (1749),  1 
Yes,  Sen.  274),  though  a  reversion  on  leaseholds  for  life  may  suffice  if  there  is 
only  one  life  outstanding  {Deacon  v.  Smith,  supra).  A  purchase  of  a  moiety  of 
a  house  is  not  a  performance  of  a  covenant  to  purchase  lands  of  inheritance 
{Pinnell  v.  Hallett  (1751),  Amb.  106);  and  a  purchase  of  copyholds  is  not  a 
performance  of  a  covenant  to  settle  freeholds  {A.-G.  v.  Whorwood  (1750),  1  Yes. 
Sen.  534,  p.  541 ;  contra,  Wilks  v.  Wilks  (1713),  5  Yin.  Abr.  293,  Sugden,  Yendors 
and  Purchasers,  14th  ed.,  p.  710);  at  any  rate,  when  the  settlement  is  in  favour  | 
of  a  tenant  for  life  without  impeachment  of  waste  {Pinnell  v.  Hallett,  supra). 

{g)  Deacon  v.  Smith,  supra. 

(h)  Sowden  v.  Sowden  (1785),  1  Cox,  Eq.  Cas.  165 ;  1  Bro.  C.  C.  582. 

{i)  Lechmere  Y,  Carlisle  {Earl),  supra;  Deacon  v.  Smith,  supra. 

(k)  Be  Symes,  Ex  parte  Poole  (1847),  De  G.  581 ;"  but' according  to  a  dictum 
of  Lord  Hardwicke  in  Deacon  v.  Smith,  supra,  at  p.  327,  a  subsequent  sale  or 
mortgage  shows  an  intention  that  the  lands  shall  not  be  bound  by  the  articles, 
though  not  where  the  land  is  purchased  subject  to  a  mortgage. 

{I)  Mornington  {Countess)  v.  Keane  (1858),  2  De  G.  &  J.  292,  C.  A. ;  compare 
Wellesley  v.  WeUesley  (1839),  4  My.  &  Cr.  561  ;  and  as  to  covenants  affecting 
after-acqiiired  property,  see  Tailby  v.  Official  Receiver  (1888),  13  App.  Cas.  523, 
548.    A  covenant  to  settle  specific  lands  already  acquired  binds  them,  and  so,  too,  [ 
although  they  have  only  been  contracted  for  [Warde  v.  Warde  (1852),  16  Beav. 
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when  lie  has  died,  without  completing  the  settlement  by  conveyance  Sect.  5, 

to  the  trustees,  that  the  doctrine  of  performance  applies  so  as  to  Perform- 
bring  the  lands  into  the  settlement.  Where  the  purchase  is  treated  ^Jice. 
as  performance,  the  value  of  the  lands  will  be  taken  to  be  the  price 
paid  for  them,  provided  the  purchase  is  bond  fide  (m). 

162.  The  doctrine  of  performance  has  been  extended  to  the  case  Performance 
where  a  man  is  under  a  covenant  to  provide  money  at  or  after  his  intestacy, 
death,  and  upon  his  death  intestate  a  share  of  his  estate  devolves 
upon  the  covenantee  (n) ;  and  equally  so  though  the  covenantee  is 
his  wife  (o).  This  operates  as  a  performance  of  the  covenant  either 
in  whole  or  in  part,  according  to  the  amount  received  under 
the  intestacy  {p)  ;  although  the  share  of  residue  is  not  neces- 
sarily payable  till  the  end  of  a  year  from  the  death,  w^hile  the 
money  due  under  the  covenant  is  payable  earlier  {2^).  It  is  imma- 
terial whether  the  covenant  is  that  the  covenantor  shall  leave,  or 
that  his  executors  shall  pay  (q) ;  but  the  principle  does  not  apply 
where  the  money  has  become  due  in  the  covenantor's  life,  so  that 
an  action  could  have  been  brought  for  breach  of  covenant  (r).  It 
applies  w^here  the  covenant  is  for  conveyance  to  the  covenantor's 
wife  of  a  specified  share  of  all  his  real  and  personal  estate ;  and  she 
cannot  take  her  distributive  third  share  of  the  personal  estate  in 
addition,  whether  that  share  comes  to  her  on  an  entire  intestacy  (s), 
or  because  her  husband's  will  has  become  inoperative  (t).  But  it 
does  not  apply  where  the  benefit  under  the  covenant  is  an  annuity 
or  life  interest  only  (a) ;  and  since  the  covenant  is  entire,  and  the 
distributive  share  in  the  intestacy  is  not  a  performance  as  to  a  life 
interest  under  it,  it  is  not  a  performance  as  to  a  sum  payable 
under  it  absolutely  (a). 

103).  On  a  subsequent  exchange  of  tlie  lands  for  other  lands  and  a  sum  of 
money,  the  lands  will  be  taken  in  substit'ation,  and  the  money  will  be  a  specialty 
debt  {Poiudrell  v.  Jones  (1854),  2  Sm.  &  G.  335). 

(m)  See  Pinnell  v.  Hallett  (1751),  Amb.  106;  Tyrconnell  {Lord)  v.  Ancaster  [Duke) 
(1754),  Amb.  237;  compare  Wace  v.  Bickerton  (t850),  3  De  G.  &  Sm.  751. 

{n)  Blandy  v.  Widm(yre  (171G),  1  P.  Wms.  324;  2  White  &  Tud.  L.  C,  7th  ed., 
p.  407.  The  principle  has  been  applied  to  a  covenant  to  exercise  a  limited  testa- 
mentary power,  so  that,  on  non-exercise  of  the  power,  the  covenant  is  satisfied 
by  the  covenantee  receiving  the  amount  in  default  of  appointment  {Thacker 
V.  Keij  (1869),  L.  E.  8  Eq.  408,  415).  But  as  to  the  validity  of  such  a  covenant, 
see  Palmer  v.  Lock  (1880),  15  Ch.  D.  294,  C.  A.;  Be  Evered,  MoUneux  v. 
Evered,  [1910]  2  Ch.  147,  156,  C.  A. 

(0)  Zee  V.  D'Aranda  (1747),  1  Yes.  Sen.  1 ;  3  Atk.  419. 

(p)  Garthshore  v.  (7/ia^^e  (1804),  10  Ves.  1,  7.  The  amount  received  under 
the  intestacy  includes  the  sum  of  £500  which  the  widow  takes,  if  there  are  no 
issue  of  the  husband,  under  the  Intestates'  Estates  Act,  1890  (53  &  54  Yict. 
0.  29) ;  see  Be  Hogan,  Hogan  v.  Hogan,  [1901]  1  I.  E.  168. 

(2)  Lee  V.  D'Aranda,  supra. 

(r)  Oliver  v.  Brighouse  or  BricMand  (1732),  cited  1  Yes.  Sen.  1 ;  3  Atk.  420,  • 
422  ;  Lee  v.  D'Aranda,  supra  ;  see  Lang  v.  Lang  (1837),  8  Sim.  451. 

(s)  Garthshore  \.  Chalie,  supra.  This  does  not  depend  on  the  widow  having 
taken  out  administration,  although  stress  was  laid  on  this  point  in  Haynes  v. 
Mica  (1781),  1  Bro.  C.  C.  129  ;  see  Garthshore  v.  Chalie,  supra,  at  p.  12. 

{t)  Goldsmid  v.  Goldsmid  (1818),  1  Swan.  211. 
_  (a)  Couch  V.  Stratton  (1799),  4  Yes.  391  ;  Salisbury  v.  Salisbury  (1848),  6  Hare, 
526.    And  the  widow  can  take  under  a  covenant  a  life  interest  in  the  entire 
^stat_e,  ^d  aboher  distributive  share  in  the  intestacy  {Young  v.  Young  (1871), 
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163.  "Where  a  covenantor  who  has  covenanted  to  provide  money 
at  or  after  his  death  actually  makes  provision  for  the  covenantee 
by  will,  this  will  not  jjrimd  facie  be  a  performance  of  the  covenant, 
since  a  legacy  implies  bounty.  To  operate  as  a  performance  it 
must  appear  that  the  legacy  was  given  with  that  intention  (6),  or 
the  circumstances  must  be  such  as  bring  the  case  within  the  rule 
as  to  satisfaction  of  a  debt  by  a  legacy  (c). 

Sect.  6. — Marshalling. 

164.  Where  one  claimant,  A.,  has  two  funds,  X  and  Y,  to  which 
he  can  resort  for  satisfaction  of  his  claim,  whether  legal  or 
equitable,  and  another  claimant,  B.,  can  resort  to  only  one  of  these 
funds,  Y,  equity  interposes  so  as  to  secure  that  A.  shall  not  by 
resorting  to  Y  disappoint  B.  And,  consequently,  if  the  matter  is 
under  the  control  of  the  court,  A.  will  be  required  in  the  first  place 
to  satisfy  himself  out  of  X,  and  only  to  resort  to  Y  in  case  of  , 
deficiency ;  and  if  A.  has  already  been  paid  out  of  Y,  it  will  allow 
B.  to  stand  in  his  place  as  against  X  (<^).  This  is  known  as  the 
doctrine  of  marshalling,  and  is  adopted  in  order  to  prevent  one 
claimant  from  depriving  another  claimant  of  his  security  (e).  The 
doctrine  is  applied  chiefly  in  regard  to  securities  and  to  the  adminis- 
tration of  assets. 

Application  of  1^5.  In  order  that  the  doctrine  of  marshalling  maybe  applied 
marshalling.  regard  claims  by  creditors,  it  is,  in  general,  necessary  (1)  that 
they  shall  be  against  a  single  debtor ;  if  one  creditor  has  a  claim 
against  C.  and  D.,  and  another  creditor  has  a  claim  against  D. 
only,  the  latter  creditor  cannot  require  the  former  to  resort  to  C. 
unless  the  liability  is  such  that  D.  could  throw  the  primary  liability  [ 
on  C,  as  where  C.  and  D.  are  principal  and  surety  (/) ;  (2)  that  I 
the  two  funds  should  be  at  the  disposal  of  the  delator  (g)  ;  and 


(&)  Eay7ies  v.  Mico  (1781),  1  Bro.  C.  C.  129;  Devese  v.  Ponfet  (1785),  Prec.  Oh. 
?iO,  n.  (ed.  Finch)  ;  see  these  cases  discussed  in  Garthshore  v.  Chalie  (1804), 
10  Yes.  1;  OoldsmidY.  Ooldsmid  [1818),  1  Swan.  211,  218;  and  see  Wood  v. 
Wood  (1844),  7  Beav.  183. 

i  c)  See  p.  136,  ante. 

\d)  But  the  court  does  not  interfere  with  the  right  of  the  fii'st  incumbrancer 
to  satisfy  himself  out  of  the  first  security  available  {Wallis  v.  Woodyear  (1855), 
2  Jur.  (N.  s.)  179 ;  see  Binns  v.  Nichols  (1866),  L.  E.  2  Eq.  256). 

(e)  Aldrich  v.  Cooper  (1803),  8  Ves.  382,  j9er  LordELDON,  L.O.,  at  p.  395  :  "A 
person  having  two  funds  shall  not  by  his  election  disappoint  the  party  having 
only  one  fund  ;  and  equity,  to  satisfy  both,  will  throw  him,  who  has  two  funds, 
upon  that  which  can  be  affected  by  him  only ;  to  the  intent  that  the  only  fund 
to  which  the  other  has  access  may  remain  clear  to  him."  "In  the  sense  of  a 
court  of  equity,  the  marshalling  of  assets  is  such  an  arrangement  of  the  different 
funds  under  administration  as  shall  enable  all  the  parties  having  equities 
thereon  to  receive  their  due  proportion,  notwithstanding  any  intervening 
interests,  liens,  or  other  claims  of  particular  persons  to  prior  satisfaction  out 
of  a  portion  of  those  funds  "  (Story,  s.  558).  Eor  the  general  principle,  see 
Clifton  V.  Burt  (1720),  1  P.  Wms.  678,  and  reporter's  note,  p.  679  ;  LanoijY.Athol 
{Buhe  and  Duchess)  (1742),  2  Atk.  444,  446;  TWrnmer  v.  ^a^/we  (1803),  9  Yes. 
209;  Belly  v.  Selhii  (1828),  4  Euss.  336. 

{/)  Ex  parte  Kendall  (1811),  17  Yes.  514,  520. 

( g)  If  they  are  not,  then  the  persons  interested  in  the  fund  not  under  his 
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(3)  that  the  two  funds  should  be  in  existence  when  the  question 
of  marshalling  arises  (/O. 

The  doctrine  will  be  applied  in  favour  of  volunteers  (i).  Hence,  if 
a  settlor,  after  the  settlement,  creates  a  mortgage  on  the  settled 
property  so  as  to  give  it  priority  over  the  settlement  (A^),  his 
unsettled  property  will  be  marshalled  in  favour  of  the  beneficiaries 
under  the  settlement,  and  the  mortgage  debt  thrown  on  that 
projDerty  (l).  But  it  will  not  be  applied  to  the  prejudice  of  third 
persons  (m),  although  they  are  volunteers ;  and  where  several 
estates — X,  Y,  and  Z — belonging  to  the  same  owner  are  subject  to 
mortgages,  and  he  executes  a  voluntary  settlement  of  Z,  and  then 
creates  a  further  mortgage  on  Y  alone,  the  second  mortgagee  of  Y 
is  not  entitled  to  marshal  so  as  to  disappoint  the  beneficiaries  under 
the  settlement  (n). 

166.  If  the  owner  of  two  properties  mortgages  both  to  the  Marshalling 
same  person,  and  afterwards  mortgages  only  one  to  a  second  of  securities, 
mortgagee,  the  court  will  marshal  the  two  properties  so  as  to 
throw  the  first  mortgage  as  far  as  possible  on  the  property  not 
included  in  the  second   mortgage  (o).     This  principle  applies 
whatever  be  the  nature  of  the  estates — whether,  for  instance, 


control  liave  a  right  to  throw  his  debts  on  the  other  which  is  under  his  control, 
and  against  them  there  is  no  marshalling.  **To  authorize  marshalling,  it  is 
obviously  necessary  not  only  that  a  claim  should  exist  against  a  fund,  subject 
in  common  with  another  fund  to  a  paramount  liability;  but  also  that  those 
interested  in  that  other  fund  should  not  have  a  right  to  throw  the  liability  on 
the  fund  of  the  claimant"  {Douglas  v.  Coohsey  (1868),  2  L  E.  Eq.  oil,  per 
Walsh,  M.E.,  at  p.  315).  Similarly,  where  a  debtor  is  bound  to  exonerate  one 
fund,  a  person  claiming  through  him  has  no  right  to  have  that  fund  marshalled 
in  his  favour.  "It  would  be  utterly  impossible  to  apply  the  doctrine  [of 
marshalling]  to  a  case  where  the  creditor  with  a  right  against  only  one  fund  is  in 
truth  himself  bound  to  the  party  entitled  to  the  other  security "  {Dolphin  v. 
Aylward  (1870),  L.  E.  4  H.  L.  486,  505,  per  iLord  Westbury,  meaning, 
apparently,  "  to  the  party  entitled  to  the  property  subject  to  the  other  security  "). 

(A)  Re  Frofessional  Life  Assurance  Co.  (1867),  L.  E.  3  Eq.  668,  680;  see  Re 
International  Life  Assurance  Society  (1876),  2  Ch.  D.  476,  0.  A. 

{i)  Lomas  v.  Wright  (1883),  2  My.  &  K.  769  ;  unless  their  titles  confine  them 
to  different  properties  {Boazman  v.  Johnston  (1830),  3  Sim.  377). 

{h)  Formerly  he  could  do  this,  notwithstanding  that  the  mortgagee  took  with 
notice  of  the  settlement ;  but  since  the  Voluntary  Conveyances  Act,  1893 
(56  &  57  Yict.  c.  21),  the  mortgagee  will  not  obtain  priority  unless  he  takes  the 
legal  estate  without  notice. 

{I)  Hales  V.  Cox  (1863),  32  Beav.  118  ;  Mallotty.  Wilson,  [1903]  2  Ch.  494,  505. 

(m)  See  Averally.  Wade  (1835),  L.  &  G,  temp.  Sugd.  252  ;  Hughes  v.  Williams 
(1852),  3  Mac.  &  O.  683;  and  compare  Ker  v.  Ker  (1864),  4  I.  E.  Eq.  15.  A 
surety  for  a  mortgage  debt,  who  pays  off  the  debt  and  takes  a  transfer  of  the 
security,  can  hold  it  against  another  mortgagee  claiming  to  marshal,  but  only 
to  the  extent  of  the  debt  and  of  costs  properly  incurred  {South  v.  Bloxam{186o), 
2  Hem.  &  M.  457  ;  see  Dixon  v.  Steel,  [1901]  2  Ch.  602). 

{n)  Aldridge  v.  Forhes  (1839),  9  L.  J.  (CH.)  37  ;  Dolphin  v.  Aylward,  supra,  at 
p.  501  ;  see  as  to  unsecured  creditors,  Anstey  v.  Newman  (1870),  39  L.  J.  (CH.) 
/69. 

(o)  See  per  Lord  Hardwicke,  L.C,  in  Lanoy  v.  Athol  (Duke  and  Duchess), 
(1742),  2  Atk.  444  ;  Re  Cormuall,  Baldwin  v.  Belcher  (1842),  3  Dr.  &  War.  173, 
176;  Re  Roddifs  Estate  {mi),  11  1.  Ch.  E.  369;  Gibson  v.  Seagrim  {1855),  20 
Beav.  614 ;  Webb  v.  Smith  (1885),  30  Ch.  D.  192,  C.  A.  In  Lanoy  v.  Athol  {Duke 
and  Duchess),  supra,  it  was  said  that  the  second  mortgage  must  be  without  notice 
of  the  first,  but  notice  is  not  material. 
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Sect.  6.     they  are  freehold  or  copyhold  {p) ;  and  it  extends  to  charges  (q) 
Marshal-    and  liens  (r).     But  in  accordance  with  the  rule  that  marshal- 
Ihig.       ling  will  not  be  allowed  to  the  prejudice  of  a  third  party,  where 
"        two  estates,  X  and  Y,  are  mortgaged  to  A.,  and  X  to  B.,  and 
then  Y  is  mortgaged  to  C,  B.  cannot  require  A.  to  satisfy  himself 
out  of  Y  and  so  exclude  C. ;  but  A.  must  satisfy  himself  rateably 
out  of  the  two  estates  (s).    If,  however,  C.'s  mortgage  is  expressly 
subject  to  prior  satisfaction  of  A.  and  B.'s  debts,  then  B.  is  entitled 
to  marshal  (t). 

Marshalling  167.  The  doctrine  of  marshalling  is  applied  in  the  administration 
of  assets.  estates,  though  the  occasion  for  it  has  been  diminished  by  statu- 

tory changes  as  to  the  recovery  of  debts.  Formerly,  certain  classes 
of  specialty  debts  were  recoverable  out  of  both  the  real  and 
personal  estate  of  a  deceased  debtor,  while  simple  contract  debts 
were  recoverable  only  out  of  the  personal  estate.  As  between 
creditors,  accordingly,  the  simple  contract  creditors  were  entitled  to 
have  the  assets  marshalled  in  their  favour,  so  as  to  throw  the 
specialty  creditors  on  the  real  estate  {a).  This  distinction  between 
specialty  and  simple  contract  creditors  is  now  abolished,  and  all 
are  entitled  to  be  paid  rateably,  first  out  of  personal  and  then  out 
of  real  estate  (b). 

But  marshalling  is  also  applied  as  between  beneficiaries,  so  that 
if  a  creditor,  with  his  remedy  against  the  real  and  personal  estate, 
has  been  paid  out  of  the  personal  estate,  a  pecuniary  legatee  is 
entitled  to  be  paid  out  of  the  real  estate  (c).    This,  however,  is 


{p)  Aldrich  v.  Cooper  (1803),  8  Yes.  382,  388  ;  Tidd  v.  Lister,  Bassil  v.  Lister 
(1852),  10  Hare,  140  ;  on  appeal  (1854),  3  De  G.  M.  &  G.  857,  872. 

[q)  Such  as  a  portion  secured  by  charge  [Raiicliffe  [Lord)  v.  Parky ns  {Lady) 
(1818),  6  Dow,  149,  214,  H.  L.) ;  or  a  jointure  {Lanoy  v.  Athol  {Duke  and 
Duchess)  (1742),  2  Atk.  444). 

(r)  Such  as  a  vendor's  lien  (see  Trimmer  y.  Baynes  (1803),  9  Ves.  209;  Sproule 
V.  Brior  (1836),  8  Sim.  189)  ;  though  the  question  in  these  cases  cannot  arise 
since  Locke  King's  Act  (Eeal  Estate  Charges  Act,  1854  (17  &  18  Yict.  c.  113)) ; 
But  there  must  be  an  actual  lien.  A  mere  claim  to  set  off  will  not  do  {Wehh  v. 
Smith  (1885),  30  Ch.  D.  192,  0.  A.). 

(s)  Barnes  v.  Backster  (1842),  1  Y.  &  0.  Oh.  Gas.  401 ;  Gihson  v.  Seagrim 
(1855),  20  Beav.  614,  619  ;  Trumper  v.  Trumper  (1872),  L.  E.  14  Eq.  295  ; 
affirmed  (1873),  8  Ch.  App.  870 ;  compare  Be  Lawder's  Estate  (1861),  11  I.  Ch.  E. 
346 ;  Be  Borke's  Estate  (1865),  15  I.  Ch.  E.  316 ;  Flint  v.  Howard,  [1893]  2  Ch, 
54,  0.  A. 

it)  Be  Mower's  Trusts  (1869),  L.  E.  8  Eq.  110. 

(a)  Aldrich  v.  Cooper,  supra,  at  p.  394;  see  Sagitary  v.  Jlyde  (1687),  1  Yern. 
455  ;  and  reporter's  notes. 

(&)  See  pp.  35,  37,  ante.  Under  the  Eeal  Estate  Charges  Acts,  1854,  1867,  and 
1877  (17  &  18  Yict.  c.  113 ;  30  &  31  Yict.  c.  69  ;  40  &  41  Yict.  c.  34),  debts  forming 
a  specific  charge  or  lien  on  real  or  leasehold  estate  of  a  deceased  person  are, 
as  between  the  different  persons  claiming  under  him,  to  be  borne  by  such 
estate,  and  where  the  creditor  resorts  to  other  property,  the  persons  thus 
disappointed  are  entitled  to  be  recouped  out  of  the  real  or  leasehold  estate ;  see 
title  ExECUTOBS  and  Administeatoes.  As  to  apportionment,  where  both 
real  and  personal  estate  are  charged,  see  Lipscomb  v.  Lipscomb  (1868),  L.  E.  7  Eq. 
501 ;  and  as  between  different  real  properties,  see  De  Bochefort  v.  Dawes 
(1871),  L.  E.  12  Eq.  540. 

(c)  **  The  mere  bounty  of  the  testator  enables  the  legatee  to  call  for  this 
species  of  marshalling : — that,  if  those  creditors  having  the  right  to  go  to  the 
real  estate  descended  will  go  to  the  personal  estate,  the  choice  of  the  creditors 
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restricted  to  the  real  estate  which  has  not  been  specifically  devised, 
but  has  been  allowed  to  descend  to  the  heir ;  for  if  the  testator  has 
devised  his  real  estate,  the  devisee  has  a  right  preferable  to  that 
of  the  legatee  (d) ;  unless  the  devised  estate  is  charged  with  debts 
by  the  will,  and  then,  if  the  debts  are  paid  out  of  the  personal  estate, 
the  legatee  is  entitled  to  have  the  devised  estate  marshalled  (e). 
Moreover,  if  the  devised  estate  is  subject  to  a  mortgage  which  the 
testator  has  directed  to  be  paid  out  of  the  personal  estate,  the 
pecuniary  legatees  are  entitled  to  stand  in  the  shoes  of  the 
mortgagee  against  the  devised  estate  to  the  extent  to  which  such 
payment  disappoints  them(/). 

168.  Before  the  Wills  Act,  1837  (g),  a  residuary  devise  of  real  Legacies, 
estate  was  treated  as  specific  (h),  and  it  is  the  same  since  that 
Act(i) ;  so  that  a  pecuniary  legatee  is  not  entitled  to  marshal  against 
a  residuary  devisee  (j).  And  where  some  legacies  are  charged 
on  real  and  personal  estate,  and  others  on  personal  estate  only, 
the  latter  legatees  are  entitled  to  have  the  real  estate  marshalled  {k). 
Where,  in  the  case  of  testators  dying  before  5th  August,  1891  (/), 
charitable  legacies  were,  under  the  former  Mortmain  Act  (m),  void 
as  regards  the  real  estate  and  impure  personalty,  the  assets  were 

shall  not  determine  whether  the  legatees  shall  be  paid  or  not  "  (Aidrich  v.  Cooper 
(1803),  8  Yes.  382,  396;  see  C/ifton  v.  Burt  (1720),  1  P.  Wms.  678,  and 
reporter's  notes;  Tomhs  v.  Each  (1846),  2  Coll.  490;  Paterson  v.  Scott  (1852), 

1  De  G.  M.  &  G.  531,  C.  A.). 

[d)  Hanby  v.  Roberts  (1751),  Amb.  127,  129.    And  so,  too,  where  the  devisee 
is  heir  {Strickland  v.  Strickland  (1839),  10  Sim.  374). 

(e)  Rickard  v.  Barrett  (1857),  3  K.  &  J.  289  ;  Foster  v.  Cook  (1791),  3  Bro.  0.  0. 
347.  A  direction  to  pay  debts  sufficiently  charges  them  on  the  real  estate 
to  give  the  pecuniary  legatees  a  right  to  marshal  {Re  Stokes,  Parso7is  v.  Miller 
(1892),  67  L.  T.  223;  Re  Salt,  Brothiuood  y.  Keeling,  [1895]  2  Ch.  203;  Re 
Roberts,  Roberts  v.  Roberts,  [1902]  2  Ch.  834,  overruling  Re  Bate,  Bate  v.  Bate 
(1890),  43  Ch.  D.  600).  And  the  effect  of  the  Land  Transfer  Act,  1897  (60  &  61 
Yict.  c.  65),  is  not  to  make  the  charge  of  debts  meaningless  so  as  to  interfere 
with  marshalling  {Re  Kempster,  Kempster  y.  Kempster  (1906),  54  "W.  E.  385; 
compare  Re  Balls,  Trewby  v.  Balls,  [1909]  1  Ch.  791). 

(/)  That  is,  if  the  testator  has  excluded  the  application  of  Locke  King's  Acts 
[Re  Smith,  Smith  v.  Smith,  [1899]  1  Ch.  365)  ;  see  Lutktns  v.  Leigh  (1734),  Cas. 
temp.  Talb.  53;  Johnson  y.  Child  (1844),  4  Hare,  87;  Porcher  v.  Wilson  (1866), 
14  W.  E,  1011.  This  rule,  as  Eomer,  J.,  pointed  out  in  Re  Smith,  Smith  v. 
Smith,  supra,  is  difficult  to  justify  on  principle. 

[g)  7  Will.  4  &  1  Vict.  c.  26. 

{h)  Forrester  v.  Leigh  {Lord)  (1753),  Amb.  171  ;  Mirehouse  v.  Scaife  (1837), 

2  My.  &  Cr.  695. 

{i)  Hensman  v.  Fryer  (1867),  3  Ch.  App.  420,  426 ;  Lancefield  v.  Iggulden 
(1874),  10  Ch.  App.  136. 

(./)  Collins  V.  Leivis  (1869),  L.  E.  8  Eq.  708  ;  Farquharson  v.  Floyer  (1876), 

3  Ch.  D.  109  ;  not  following  on  this  point  Hensman  v.  Fryer,  supra. 

(k)  Masters  v.  Masters  (1718),  1  P.  Wms.  421  ;  Bonner  v.  Bomier  (1807),  13  Yes. 
379  ;  /Scales  y.  Collins  (1852),  9  Hare,  656.  If  a  widow's  right  to  paraphernalia 
can  be  considered  as  now  in  existence  (see  Masson,  Templier  &  Co.  v.  Be  Fries, 
[1909]  2  K.  B.  831,  C.  A.),  the  principle  as  regards  legacies  applies  d  fortiori 
to  such  a  claim,  and  she  is  accordingly  entitled  to  have  the  assets  marshalled  in 
her  favour  {Tipping  v.  Tipping  (1721),  1  P.  Wms.  -729;  Tynt  v.  Tynt  (1729), 
2  P.  Wms.  542;  Lncledon  v.  Northcote  {114:6),  3  Atk.  430,  438;  Boynton  v. 
Parkhurst  (1784),  1  Bro.  C.  C.  576;  Aidrich  v.  Cooper  (1803),  8  Yes.  382,  397). 

{I)  The  date  of  the  commencement  of  the  Mortmain  and  Charitable  Uses  Act, 
1891  (54  &  55  Yict.  c.  73). 

(m)  Charitable  Uses  Act,  1735  (9  Geo.  2,  c.  36). 
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not  marshalled  so  as  to  throw  these  legacies  on  the  pure  personal 
estate  (n),  unless  the  testator  had  so  directed  (o). 

The  doctrine  of  marshalling  is  applied  also  as  regards  the  claims 
of  the  Crown  against  the  whole  property  of  the  debtor,  where 
other,  creditors  can  take  only  part(j9);  in  bankruptcy  (^);  and  in 
admiralty  (r) ;  and  it  is  the  foundation  of  the  rights  of  a  surety  to 
the  securities  of  the  creditor  (s). 

Sect.  7. — Merger  of  Estates  and  Charges. 

169.  At  law,  when  a  less  estate  was  vested  in  the  same  person 
as  a  greater  estate  without  any  intermediate  estate  between  them, 
the  less  estate  merged  in  the  greater  and  was  extinguished,  without 
regard  to  the  intention  of  the  parties  concerned  {t).  Equity  is 
not  guided  by  the  rules  of  law  as  to  merger,  and  both  as  regards 
the  merger  of  a  less  estate  in  a  greater,  and  a  merger  of  a  charge 
in  the  land,  the  question  depends  upon  the  intention,  actual  or 
presumed,  of  the  person  in  whom  the  interests  become  united  {ii). 
In  this  respect  the  prevalence  of  the  equitable  doctrine  is  secured 
by  s.  25(4)  of  the  Judicature  Act,  1873  (i;),  which  provides  that 
there  shall  not  be  any  merger  by  operation  of  law  only  of  any 
estate  the  beneficial  interest  in  which  would  not  be  deemed  to  be 
merged  or  extinguished  in  equity. 

170.  It  follows  that  a  less  estate  is  not  merged  in  a  greater  if 
there  is  an  express  or  presumed  intention  that  it  shall  be  kept  alive. 
"Where  no  intention  is  expressed  the  intention  may  be  presumed 
from  the  circumstances,  as  where  the  estates  are  held  by  the  same 
person  in  different  rights — e.g.,  one  beneficially  and  the  other  as 
trustee  (a)— ox  where  it  is  for  the  advantage  of  the  holder  of  the  two 
estates  that  the  less  estate  should  be  kept  alive  (6). 


{n)  Mogg  v.  Hodges  (1750),  2  Yes.  Sen.  52;  Foster  y.  Blagden  (1771),  Amb. 
704;  HillyardY.  Taylor  (1773),  Amb.  713;  Rohson  y .  Blackhitrn  (1836),  1  Keen, 
273 ;  Be  Piercy,  WUtwham  v.  Piercy,  [1898]  1  Oh.  565,  0.  A. 

(o)  Wills  \.  Bourne  (1873),  L.  E.  16  Eq.  487  ;  Miles  v.  Harrison  (1874),  9  Ch. 
App.  316  ;  Be  Ovey,  Broadlent  v.  Barrow  (1885),  31  Ch.  D.  113,  118  ;  Be  Arnold, 
Bavenscroft  v.  Workman  (1888),  37  Ch.  D.  637;  see  Be  Somers- Cocks,  Wegg- 
Prosser  Y.  Wegg-Prosser,  [1895]  2  Ch.  449;  and  see  title  Charities,  Vol.  lY., 
p.  152. 

(p)  Aldrichy.  Cooper  (1803),  8  Yes.  382,  388;  Sagitary  v.  Hyde  (1687), 
1  Yern.  455. 

(q)  Be  Stephenson,  Ex  parte  Stephenson  (1847),  De  Gr.  586  (proceeds  of  goods 
distrained  inarshalled  in  favour  of  mortgagee  of  a  part  only) ;  Be  Holland,  Ex 
parte  Alston  (1868),  4  Ch.  App.  168 ;  Be  Stratton,  Ex  parte  Salting  (1883),  25 
Ch.  D.  148,  C.  A. 

(r)  The  Trident  (1839),  1  Wm.  Eob.  29,  35;  The  Ediuard  Oliver  (1867),  L.  E. 
1  A.  &  E.  379 ;  The  Eugenie  (1873),  L.  E.  4  A.  &  E.  123 ;  see  title  Shipping 
and  Navigation. 

(s)  Aldrich  v.  Cooper,  supra,  at  p.  389  ;  Duncan,  Foob  &  Co.  y.  North  and  South 
Wales- Baiilc  (1880),  6  App.  Cas.  1,  12;  see  title  Guabantee. 

{t)  Burton  v.  Barclay  (1831),  7  Bing.  745,  756;  see  Doe  d.  Raivlings  v.  Walker 
(1826),  5  B.  &  C.  Ill,  121. 

[u)  Forhes  v.  Mofatt  (1811),  18  Yes.  384,  390. 

(vS  36  &  37  Yict.  c.  66. 

fa)  Chambers  v.  Kingham  (1878),  10  Ch.  D.  743. 

(Z>)  Ingle  Y.  Vaughan  Jenkins,  [1900]  2  Ch.  368.  As  regards  merger  along  term 
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171.  Where  a  person  entitled  to  land  acquires  a  charge  upon  it,  Sect.  7. 
and  at  the  same  time  expresses  his  intention  that  the  charge  shall  Merger  of 
not  merge,  this  is  sufficient  to  keep  it  alive  (c).    It  is  not  necessary  Estates  and 
to  take  a  transfer  of  the  charge  to  a  trustee.    This  is  only  useful  as  Charges, 
evidence  of  an  intention  to  avoid  merger,  where  no  intention  is  Merger  of 
expressed,  and  there  would  otherwise  be  a  presumption  of  merger  (c?).  charges. 

On  the  other  hand,  if  there  is  an  express  or  presumed  intention  in 
favour  of  merger,  the  charge  will  be  extinguished,  notwithstanding 
that  it  is  outstanding  in  a  trustee  {e). 

172.  Where  no  intention  is  expressed,  or  the  person  is  incapable  Presumption 
of  expressing  any,  the  court  considers  what  is  most  advantageous  for  merger, 
him,  and  decides  for  or  against  merger  accordingly  (/).    And  on 

this  are  founded  two  i^resumptions :   First,  when  the  ownership  Absolute 
in  fee  simple  of  the  land  and  the  absolute  ownership  of  the  charge  ownership, 
become  vested  in  the  same  person,  and  there  is  no  special  reason  for 
keeping  the  charge  alive,  the  j)resumption  is  in  favour  of  merger  ; 
the  title  is  simplified  by  the  charge  being  extinguished,  and  its  con- 
tinued existence  is  useless  to  the  owner  {g)  ;  and  it  is  the  same 
where  the  owner  in  fee  simple  pays  off  the  charge  {h).    The  pre- 
sumption applies  also  to  a  tenant  in  tail  (i),  unless  he  is  by  statute 
forbidden  to  bar  the  entail  (/t),  so  that  he  cannot  become  owner  in 
fee  simple.    But  it  does  not  apply  where  the  fee  is  liable  to  be 
defeated  by  an  executory  devise  {I) .    Secondly,  where  the  charge  Limited 
is  acquired  by  a  limited  owner,  or  where  a  limited  owner  pays  it  ownership, 
off,  the  presumption  is  against  merger.    It  is  not  for  his  advantage 
that  his  charge  should  sink  for  the  benefit  of  the  remainderman(7;^). 
And  merger  will  be  prevented  if  there  is  a  prior  life  interest  in  the 
charge  which  does  not  terminate  in  the  lifetime  of  the  owner  of  the 
land  ill). 


is  treated  as  less  than  a  freehold  estate,  such  as  an  estate  for  life ;  see  Cajntal 
and  OounUes  Bank,  Ltd.  v.  Ehodes,  [1903]  1  Ch.  631,  C.  A. 

(c)  Watts  V.  Symes  (1851),  1  De  G.  M.  &  G.  240,  C.  A.  ;  Adams  v.  Angell 
(1877),  5  Ch.  D.  634,  C.  A. 

{d)  Hood  V.  Phillips  (1841),  3  Beav.  513;  see  Baileij  v.  Richardson  (1852),  9 
Hare,  734;  and  p.  post. 

(e)  Astley  v.  MiUes  (1827),  1  Sim.  298  ;  Pitt  v.  PiU  (1856),  22  Beav.  294. 

(/)  Forbes  ^r.  Mo ffatt  18  Ves.  384;  Grice  v.  Shaw  (1852),  10  Hare, 

76;  TyrivhittY.  Tyrivhitt  (1863),  32  Beav.  244;  Thome  v.  Cann,  [1895]  A.  C. 
11,  18. 

{g)  Donisthorpe  v.  Porter  (1762),  2  Eden,  162;  Forbes  v.  Moffatt,  supra;  Grice 
V.  Shaiu,  supra;  Swinfen  v.  Sivinfen  (No.  3)  (1860),  29  Beav.  199,  203. 
{h)  Buckinghamshire  {Earl)  v.  Hobart  (1818),  3  Swan.  186. 
{i)  Drinkwattr  v.  Combe  (1825),  2  Sim.  &  St.  340. 

[k)  Shrewsbury  [Countess)  v.  Shrewsbury  {Earl)  (1790),  3  Bro.  0.  0.  120. 
{I)  Drinkwater  v.  Combe,  supra. 

(m)  Burrell  v.  Egremont  {Earl)  (1844),  7  Beav.  205,  232  ;  Pitt  v.  Pitt,  supra. 
If  a  remainderman  in  tail,  whose  estate  is  preceded  by  another  estate  tail,  pays 
off  a  charge,  the  presumption  is  originally  against  merger,  and  this  continues 
although  his  estate  falls  into  possession  {Wigsell  v.  Wigsell  (1825),  2  Sim.  &  St. 
364,  369  ;  Horton  v.  Smith  (1858),  4  K.  &  J.  624,  628).  And  similarly,  where  a 
tenant  for  life,  with  ultimate  remainder  in  fee  simple,  who  has  paid  olf  a  charge, 
becomes  immediately  entitled  in  fee  simple  by  the  failure  of  intermediate 
estates,  the  charge  does  not  thereupon  merge  ( Wyndham  v.  Egremont  {Earl)  (1775), 
Amb.  753  ;  Trevor  v.  Trevor  (1833),  2  My.  &  K  675). 

{n)  Wilkes  v.  Collin  (1869),  L.  E.  8  Eq.  338. 
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Sect.  7. 
Merger  of 
Estates  and 
Charges. 

"Where  the 
presumptions 
are  excluded. 


173.  These  presumptions  only  furnish  iwimd  facie  rules  as  to 
merger,  and  they  yield  to  the  intention,  whether  express  or 
implied  (o).  The  actual  intention  may  be  inferred  from  acts  done, 
either  at  the  time  of  the  union  of  the  charge  with  the  estate,  or 
subsequently  during  the  life  of  the  owner  (p).  Taking  a  transfer 
of  the  charge  in  the  name  of  a  trustee  is  evidence  against  merger, 
but  is  not  by  itself  conclusive  {q).  Subsequent  dispositions  of  the 
property,  whether  by  will(r)  or  inter  vivos,  may  show  that  the 
property  was  intended  to  pass  free  from  the  charge ;  and  this  will 
usually  be  the  case  if  there  is  an  alienation  for  value  (a).  And  the 
presumptions  have  no  place  where  the  owner  is  incapable  of  having 
an  intention.  Hence,  where  the  court  pays  off  a  charge  on  the 
estate  of  an  infant  tenant  in  tail,  there  is  no  merger  {h). 

Moreover,  the  first  presumption  does  not  apply  in  the  case  of  an 
owner  in  fee  simple  who  pays  off  a  charge,  if  it  is  for  his  benefit 
that  the  charge  should  be  kept  alive.  And  this  is  the  case  where 
there  are  subsequent  charges  which  would  be  advanced  by  its 
extinction.  But  an  exception  exists  as  regards  a  mortgagor,  and 
he  cannot  pay  off  a  ^first  mortgage  and  then  set  it  up  against  a 
subsequent  charge  which  he  has  himself  created  (c) ;  and  the 
exception  was  formerly  extended  to  a  purchaser  of  the  equity  of 
redemption,  so  as  to  prevent  him  from  keeping  alive  an  incum- 
brance which  he  had  paid  off  against  other  incumbrances  of  which 
he  had  notice  (t?).  But  this  extension  has  been  disapproved  of  (e). 
The  purchaser  can  keep  alive  a  prior  incumbrance  by  expressing 
an  intention  to  that  effect ;  and  although  no  intention  is  expressed, 
yet  it  will  be  sufficient  if  the  circumstances  indicate  the  intention  (/). 
And  it  seems  correct  to  say  generally  that  in  the  case  of  a  pur- 
chaser of  an  equity  of  redemption  the  ordinary  rule  will  now 
prevail;  and  where  it  is  for  his  advantage  that  a  charge  which 
he  has  paid  off  shall  be  kept  alive,  an  intention  to  this  effect 


<o)  Grice  v.  Shaw  (1852),  10  Hare,  76,  79. 
{p)  Hatch  V.  Bkelton  (1855),  20  Beav.  453. 

[q)  Hood  V.  Phillips  (1841),  3  Beav.  513.  A  declaration  by  the  owner  that 
the  charge  is  to  be  held  in  trust  for  himself,  his  executors,  administrators  and 
assigns,  will  prevent  merger  {Tyrwhitt  v.  Tyrwhitt  (1863),  32  Beav.  244);  and 
so  where  the  owner  in  fee  buys  up  a  lease  {Gunter  v.  Gunter  (1857),  23  Beav.  571). 

(r)  Hood  V.  Phillips,  supra. 

(a)  Gower  v.  Gower  (1783),  1  Cox,  Eq.  Gas.  53  (marriage  settlement)  ;  Tyler  v. 
Lahe  (1831),  4  Sim.  351  (mortgage)  ;  Bulheley  v.  Hope  (1855),  1  K.  &  J.  482; 
but  see  Neame  v.  Moorsom  (1866),  L.  E,  3  Eq.  91. 

(&)  Alsop  V.  Bell  (1857),  24  Beav.  451;  and  so,  apparently,  as  regards  a 
lunatic,  since  the  court  does  not  interfere  to  alter  the  rights  of  the  personal 
representatives  ;  see  Ware  v.  Polhill  (1805),  11  Yes.  257,  278.  But  where  the 
charge  and  estate  devolve,  otherwise  than  by  purchase,  upon  a  lunatic  owner 
in  fee  simple,  there  is  a  merger  {Compton  {Lord)  v.  Oxenden  (1793),  2  Yes.  261). 

(c)  Otter  V.  Vaux  {Lord)  (1856),  6  De  G.  M.  &  G.  638,  642. 

(d)  Toulmin  v.  5feere  (1817),  3  Mer.  210,  per  Grant,  M.E. 

(e)  Adams  v.  Angell  (1877),  5  Oh.  D.  634,  C.  A. ;  see  Watts  v.  Symes  (1851),  1 
De  G.  M.  &  G.  240,  0.  A.  ;  Stevens  v.  Mid- Hants  Bail.  Co.,  London  Financial 
Association  v.  Stevens  (1873),  8  Oh.  App.  1064,  1069 ;  Thome  v.  Cann,  [1895] 
A.  0.  11. 

(/)  Phillips  V.  Gutteridge  (1859\  4  De  G.  &  J.  531,  C.  A. ;  Adams  v.  Angell, 
supra ;  Thome  v.  Cann,  supra.  And  a  stranger  who  pays  off  a  mortgage  is  in 
general  entitled  to  the  benefit  of  it  {Butler  v.  i^tce,,  [1910]  2  Ch.  277). 
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will  be  presumed,  unless  there  are  indications  of  a  contrary     Sect.  7. 
intention  (g).  Merger  of 

Estates  and 

174.  Upon  a  similar  principle  equity  will  keep  alive  conditions  Charges, 
which  have  become  inoperative  at  law.   Thus  where  land  is  devised  Q^^^^J^j^g 
to  the  testator's  heir-at-law  subject  to  a  condition  to  pay  a  pecuniary  ^^^^  aii^e, 
legacy,  the  condition  is  at  law  useless  to  the  legatee,  since  it  is  the 

heir  himself  who  will  take  advantage  of  the  condition  broken.  But 
payment  of  the  legacy  is  enforced  in  equity ;  and  the  heir,  and  a 
purchaser  from  him  with  notice,  must  make  it  good  (h).  And  it 
is  the  same  though  the  devise  on  condition  is  to  a  stranger.  The 
heir  on  entering  for  breach  of  the  condition  is  a  trustee  for  the 
legatee  (i). 

Sect.  8 — Subrogation. 

175.  Where  one  person  has  a  claim  against  another,  a  third  Subrogation 
person  is,  in  certain  circumstances,  allowed  to  have  the  benefit  of 

the  claim  and  the  remedy  for  enforcing  it,  although  it  has  not  been 
assigned  to  him,  and  he  is  then  said  to  be  subrogated  to  the  rights 
of  the  first  person.  The  doctrine  of  subrogation  is  applied  at  law 
in  cases  of  insurance,  where  the  insurance  is  a  contract  of  indem- 
nity only.  The  underwriter  or  assurer,  upon  paying  the  assured 
his  loss,  is  entitled  to  the  benefit  of  all  remedies  of  the  assured 
against  persons  liable  for  the  loss,  whether  in  contract  or  in  tort  (/c), 
and  is  entitled  to  sue  in  the  name  of  the  assured  (I). 

176.  In  equity  the  doctrine  has  been  applied  in  three  cases :  Subrogatioo 

(1)  Where  a  person  has  supplied  money  to  a  wife  for  necessaries ;  equity. 

(2)  where  a  person  has  lent  money  to  a  company  which  borrowed  it 
in  excess  of  its  borrowing  powers,  and  the  money  has  been  applied 
in  reducing  the  liabilities  of  the  company ;  and  (3)  where  an  executor 
has  incurred  debts  in  carrying  on  the  business  of  a  testator. 

In  the  first  case  the  persons  who  provided  the  necessaries  would  Wife's 

have  had  a  remedy  against  the  husband,  and  he  who  has  found  the  necessaries, 

money  and  satisfied  their  claims  is  allowed  in  equity  to  stand  in 

their  place  as  regards  the  remedy  on  these  claims  (my 

In  the  second  case  no  debt  is  created  against  the  company,  and  ^i'^^  '^'^^^^ 
    borrowing, 

[g)  Thome  v.  Cann,  [1895]  A.  C.  11;  Liquidation  Estates  Purchase  Co.  v. 
Willoughhj,  [1898]  A.  0.  321 ;  and  see  S.  C,  [1896]  1  Ch.  726,  0.  A.,  per 
LiNDLEY,  L.J.,  at  p.  734, 

{h)  Smith  V.  AUerlij  (1648),  Freem.  (CH.)  136  ;  suh  nom.  Smith  v.  Atterhy,  3 
Eep.  Cb.  93;  see  Winchelsea  {Earl)  v.  Norcliff  (1686),  Freem.  (ch.)  95,  96,  n.  (b). 

{i)  Mohuros  {Lord)  Case  (undated),  cited  in  Oooh  v.  Fountain  (1672),  3  Swan. 
585,  at  p.  592 ;  Anon  (1704),  Freem.  (cH.)  278. 

{h)  Randal  v.  Cochran  (1748),  1  Yes.  Sen.  98;  Castellain  v.  Preston  (1883),  11 
Q.  B.  D._  380,  388,  0.  A.  ;  Dufourcet  v.  Bishop  (1886),  18  Q.  B.  D.  373;  see 
Assicurazioni  Generali  de  Trieste  v.  Empress  Assurance  Corporation,  Ltd.,  [1907] 
2  K.  B.  814. 

(/)  Mason  v.  Sainshurij  (1782),  3  Doug.  (K.  B.)  61 ;  London  Assurance  Co.  v. 
Sainshurij  (1783),  3  Doug.  (k.  b.)  245  ;  Simpson  v.  Thomson  (1877),  3  App.  Cas. 
279  ;  King  y.  Victoria  Insurance  Co.,  [1896]  A.  C.  250,  P.  C.  As  to  the  right  of 
the  insured  himself  to  sue  and  have  control  of  the  action,  see  Commeixial  Union 
Assurance  Co.  v.  Lister  (1874),  9  Ch.  App.  483;  see  also,  generally,  titles 
Guarantee ;  Insurance. 

(w)  Harris  v.  Lee  (1718),  1  P.  Wms.  482;  Jenner  y.  Morris  (1861),  3  De  G. 
F.  &  J.  45,  C.  A. ;  Deare  v.  Soirtten  (1869),  L.  E.  9  Eq.  151,  154,  overruling  Maij 
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prima  facie  the  lender  has  no  remedy  for  recovering  the  loan.  But 
to  the  extent  to  which  the  money  has  been  applied  in  discharging 
the  claims  of  other  creditors,  the  lender  has  been  said  to  be 
subrogated  to  their  rights  (n) ;  though  the  case  has  been  stated 
alternatively  by  saying  that,  to  the  extent  to  which  liabilities  are 
reduced,  the  borrowing  is  not  in  substance  in  excess  of  the  borrow- 
ing powers  (o) ;  and  at  any  rate  the  lender  is  not  placed  in  the 
shoes  of  prior  creditors  who  are  paid  with  his  money,  so  as  to 
acquire  their  priority  for  all  purposes.  Thus  he  does  not  rank  before 
later  creditors  who  have  been  partly  paid  with  his  money  (p),  and 
he  is  not  entitled  to  the  benefit  of  any  securities  of  the  creditor 
paid  off  (q). 

In  the  third  case  the  executor  is  personally  liable  for  the  debts 
of  the  business,  but  he  has  a  right  of  indemnity  against  the  assets 
of  the  testator's  estate,  so  far  as  they  are  authorised  to  be  employed 
in  the  business  (r) ;  the  creditor,  on  the  other  hand,  has  no  legal 
claim  against  the  estate,  but  he  is  allowed  in  equity  to  enforce  on 
his  own  behalf  the  executor's  right  of  indemnity.  He  is  subrogated 
to  this  right,  while  he  retains  also  his  legal  claim  against  the 
executor  (s)  ;  but,  in  asserting  the  right,  he  is  subject  to  any  defences 
which  would  avail  against  the  executor  (^). 


Part  V. — Equitable  Relief  against  Penalties 
and  Forfeitures. 

Sect.  1. — Penalties, 

Belief  against     177.  Equity  relieves  against  penalties  when  the  intention  of 
penalties.       ^j^e  penalty  is  to  secure  the  payment  of  a  sum  of  money  or  the 
attainment  of  some  other  object,  and  when  the  event  upon  which 


V.  Skey  (1849),  16  Sim.  588.  In  Jenner  v.  Morris,  supra,  Lord  Campbeli/,  L.C., 
treated  the  subrogation  as  resting  on  an  equitable  assignment  of  their  claims  by 
the  tradespeople  to  the  person  who  paid  them.  Tuenee,  L.  J.,  regarded  it  as  an 
instance  of  equity  supplying  the  omission  of  the  law  to  provide  a  legal  remedy. 

(n)  Be  National  Permanent  Benefit  Building  Society,  Ex  'parte  Williamson  (1869), 
5  Oh.  App.  309,  313 ;  Blacklurn  Building  Society  v.  Gunliffe,  Brooks  &  Co.  (1882), 
22  Oh.  D.  61,  C.  A. ;  Wenlock  {Baroness)  v.  River  Dee  Co.  (1887),  19  U.  B.  D. 
155,  0.  A. 

(o)  Be  Wrexham,  Mold,  and  Connah's  Quay  Baihuay,  [1899]  1  Ch.  440,  0.  A., 
joer  LiNDLEY,  M.E.,  at  p.  446;  see  Ashb.,  p.  333  ;  and  compare  judgment  in 
Blackburn  Building  Society  v.  Cunliffe,  Brooks  &  Co.,  supra,  at  p.  71.  On  the 
same  principle,  where  an  agent  borrows  in  excess  of  his  authority,  the  lender 
can  in  equity  recover  the  loan  from  the  principal  to  the  extent  to  which  the 
money  has  in  fact  been  applied  in  paying  the  principal's  debts  {Bannatyne  v. 
Maclver,  [1906]  1  K.  B.  103,  0.  A.). 

{p)  Re  WrexKam,  Mold,  and  Connah^s  Quay  Railway,  supra. 

(q)  Bannatyne  v.  Maclver,  supra,  at  p.  109. 

(r)  Ex  parte  Garland  (1804),  10  Yes.  110.  As  to  the  case  of  an  executor 
carrying  on  a  business,  see  title  Executoes  and  Administeators. 

(s)  Re  Johnson,  Shearman  y.  Rohinso7i  (1880) ,  15  Ch.  D.  548,  555;  Bowse  y. 
Gorton,  [1891]  A.  0.  190  ;  Re  Frith,  Neivton  v.  Rolfe,  [1902]  1  Oh.  342 ;  see 
Re  Blundell,  Blundell  v.  Blundell  (1890),  44  Oh.  D.  1,  0.  A. 

{t)  Re  Johnson,  Shearman  y.  Robinson,  supra;  compare  Re  Frith,  Newton  v. 
Rolfe,  supra. 


Sect.  8. 

Subroga- 
tion. 


Creditor  of 
executor 
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the  penalty  is  made  payable  can  be  adequately  compensated  by  pay- 
ment of  interest  or  otherwise  (u).  Thus  relief  is  granted  in  equity 
against  the  penalty  in  a  money  bond,  and  also  against  penal  sums 
made  payable  on  breach  of  bonds,  covenants,  and  agreements  for 
payment  of  money  by  instalments,  or  for  doing  or  omitting  to  do 
a  particular  act  (a).  But  the  relief  is  only  granted  where  com- 
pensation can  be  made  for  the  breach  (b).  And  by  statute  similar 
relief  was  introduced  into  the  practice'of  the  common  law  courts  (c). 
Before  relief  can  be  given  it  has  to  be  ascertained  whether  the 
specified  sum  is  in  fact  a  penalty  or  liquidated  damages  ((i).  If 
it  is  a  penalty,  then  the  actual  damages  only  are  payable,  not 
exceeding  the  amount  of  the  penalty  (c).  On  the  other  hand,  the 
fact  that  a  sum  is  made  payable  by  way  of  penalty  for  breach 
of  a  negative  covenant  does  not  in  general  deprive  the  covenantee 
of  his  right  to  an  injunction  (/). 

178.  Where  there  is  a  stipulation  that,  on  non-payment  of  a  Non-payment 
smaller  sum,  a  larger  sum  shall  be  paid,  the  larger  sum  is  a  penalty,  money, 
and  will  be  relieved  against  (g) ;  as  ^vhere,  upon  non-payment  of 
interest  upon  a  mortgage  debt  at  the  stated  times,  interest  at  a 
higher  rate  is  made  payable.  Such  interest  is  penal  interest,  and 
is  not  recoverable  or  chargeable  in  account  between  mortgagee  and 
mortgagor  Qi).  And  any  clause  forfeiting  an  interest  in  property 
on  non-payment  of  money  is  treated  in  equity  as  penal,  and  relief 

(u)  "  The  true  ground  of  relief  against  penalties  is  from  the  original  intent  of 
the  case,  where  the  penalty  is  designed  only  to  secure  money,  and  the  court 
gives  him  all  that  he  expected  or  desired"  [PeacJuj  v.  Somerset  [Duke)  (1721), 

1  Stra.  447,  per  Lord  Macclesfield,  L.C,  at  p.  453  ;  2  White  &  Tud.  L.  C, 
7th  ed,,  p.  250;  Davis  v.  Thomas  (1831),  1  Huss.  &  M.  506,  per  Leach,  M.E., 
at  p.  507).  But  the  relief  goes  beyond  money  bonds,  and  extends  to  all  cases 
where  the  sum  specified  is  in  fact  a  penalty  and  secures  some  collateral  object 
{Sloman  v.  Walter  (1784),  1  Bro.  C.  C.  418,  per  Lord  Thurlow,  L.C.  ;  Protector 
Loan  Co.  v.  Grice  (1880),  5  Q.  B.  D.  592,  C.  A.  ;  Laiu  v.  Redditch  Local  Board, 
[1892]  1  Q.  B.  127,  0.  A.,  per  Kay,  L.J.,  at  p.  134  ;  see  also  title  Bonds, 
Vol.  III.,  pp.  93—96). 

(o)  Seton  V.  Slade,  Hunter  v  Seton  (1802),  7  Yes.  265,  273;  Forward  Y.Duffield 
(1747),  3  Atk.  555  (relief  against  penalty  in  charterparty).  And  relief  was 
granted  although  the  violation  of  the  condition  of  the  bond  was  wilful  ( Wilson 
V.  Barton  (1671),  Nels.  148). 

(6)  Tall  V.  Ryland  (1670),  1  Cas.  in  Ch.  183 ;  Withers  v.  Kilrea  (1670),  1  Gas. 
in  Oh.  189,  n. 

(c)  As  to  common  money  bonds,  by  stat.  (1705)  4  «fe  5  Ann.  c.  3,  ss.  12,  13; 
Common  Law  Procedure  Act,  1860  (23  &  24  Yict.  c.  126),  s.  25  (repealed,  Statute 
Law  Eevision  and  Civil  Procedure  Act,  1883  (46  &  47  Yict.  c.  49),  but  see  s.  7) ; 
Preston  v.  Dania  (1872),  L.  E.  8  Exch.  19  ;  Re  Dixon,  LLeynes  v.  Dixon,  [1900] 

2  Ch.  561,  C.  A.,  per  EiGBY,  L.J.,  at  p.  578  ;  as  to  bonds  or  penalties  to  secure 
payment  of  money  by  instalments,  or  the  performance  of  any  covenants  or 
agreements,  by  stat.  (1696)  8  &  9  Will.  3,  c.  11,  s.  8;  Betts  v.  Barch  (1859),  4 
H.  &  N;  506,  511  ;  see  title  Bonds,  Yol.  III.,  p.  94. 

{d)  See  title  Damages,  Yol.  X.,  p.  328. 

(e)  Laiu  V.  Redditch  Local  Board,  supra.  Formerly  an  issue  at  law,  quantum 
damnificatus,  was  directed  {Benson  v.  Gibson  (1746),  3  Atk.  395  ;  Hardy  v.  Martin 
(1783),  1  Bro.  C.  C.  419,  n. ;  Sloman  v.  Walter,  supra;  Errington  v.  Aynesly 
(1788),  2  Bro.  C.  C.  341). 

(/)  French  v.  Macale  (1842),  2  Dr.  &  War.  269,  274;  see  title  Deeds  and 
Other  Instruments,  Yol.  X.,  p.  495. 

[g)  Thompson  v.  Hudson  (1869),  L.  E.  4  H.  L.  1,  15. 

{h)  Holies  V.  Wyse  (1693),  2  Yern.  289  ;  Strode  v.  Parher  (1694),  2  Yern.  316  ; 
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Penalties. 
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Equity. 


Sect.  1.      will  be  given  on  payment  of  the  money,  with  interest  as  com- 
Penalties.    pensation  for  the  delay  (i).    Upon  this  principle  was  founded  the 
right  of  relief  against  a  conveyance  by  way  of  mortgage  after  the 
conveyance  had  become  absolute  at  law  (j) ;  a  right  which  con- 
stituted the  equity  of  redemption. 

179.  "Where  money  is  actually  payable,  or  to  become  payable,  a 
provision  may  validly  be  made  for  diminishing  the  amount,  or  making 
it  payable  by  instalments,  or  allowing  other  concessions  to  the  debtor 
upon  stipulated  terms ;  and  if  the  debtor  complies  with  the  terms 
he  is  entitled  to  the  benefit  of  the  provision  (k).  But  he  must 
purchase  the  benefit  by  strict  compliance  with  the  terms ;  and,  if 
he  is  in  default,  the  full  debt  is  payable  and  he  cannot  claim  relief 
as  against  a  penalty  {I).  Upon  this  principle,  when  a  higher  rate 
of  interest  has  been  stipulated  for  in  a  mortgage,  interest  at  a  lower 
rate  may  be  substituted  on  condition  of  punctual  payment  (?/?) ; 
and  where  a  debt  is  made  payable  by  instalments,  a  stipulation 
that  on  non-payment  of  any  instalment  the  entire  debt  shall 
become  due  is  not  in  the  nature  of  a  penalty  (n). 

180.  Where  under  a  contract,  conveyance,  or  will  a  beneficial 
right  is  to  arise  upon  the  performance  by  the  beneficiary  of  some 
act  in  a  stated  manner,  or  at  a  stated  time,  the  act  must  be 
performed  accordingly  in  order  to  obtain  the  enjoyment  of  the 
right,  and  in  the  absence  of  fraud,  accident,  or  surprise,  equity 
will  not  relieve  against  a  breach  of  the  terms  (o).    In  the  case  of  a 

Seton  V.  Slade,  Hunter  v.  Seton  (1802),  7  Yes.  265,  273.  But  a  commission  in 
addition  to  interest,  payable  on  default  in  payment  of  instalments,  is  not  a 
penalty  [Greneral  Credit  and  Discount  Go.  v.  Glegg  (1883),  22  Ch.  D.  549). 

[i)  See  Re  Dagenham  {Thames)  Dock  Go-,  Ex  parte  Ilidse  (1873),  8  Ch.  App. 
1022,  where,  on  non-payment  of  the  balance  of  purchase -money,  the  vendors 
were  to  resume  possession  of  the  property  without  any  obligation  to  repay  the 
part  of  the  purchase-money  already  paid. 

(j)  Perhaps  this  was  first  allowed  when  the  non-payment  on  the  appointed 
day  was  due  to  accident.  In  the  first  half  of  the  seventeenth  century  the  right  of 
redemption  had  become  fully  established  (Ashb.,  p.  47  ;  see  Story,  s.  1014). 
When  mortgages  came  to  be  recognised  as  merely  securities  for  money,  this 
reason  for  the  allowance  of  the  equity  of  redemption  disappeared  (see  Seton 
V.  Slade,  Hunter  v.  Seton,  supra;  Gashorne  v.  Scarf e  (1737),  1  Atk.  603;  2 
White  &  Tud.  L.  C,  7th  ed.,  p.  6);  and  as  to  the  relation  of  mortgagor  and 
mortgagee,  see  Gholmondeley  [Marquis)  v.  Glinton  [Lord]  (1820),  2  Jac.  &  W.  1, 
182  ;  Co.  Litt.  205  a,  Butler's  note  (1). 

{k)  Thompson  v.  Hudson  (1869),  L.  E.  4  H.  L.  1,  15. 

[l)  Thus,  where  the  creditor  agrees  to  accept  part  of  the  debt  in  fall  satisfac- 
tion if  paid  within  a  stated  time,  equity  will  not  relieve  against  the  provision 
as  to  time  {Ford  v.  Ghesterfield  {Earl)  (1854),  19  Beav.  428  ;  Sewell  v.  Musson 
(1683),  1  Vern.  210;  Ex  parte  Bennet  (1743),  2  Atk.  527  ;  Re  Neil,  Ex  parte 
Burden  (1881),  16  Ch.  D.  675,  C.  A.). 

(m)  Powis  {Marquis)  v.  Maynard  (1747),  3  Atk.  519 ;  ^tanhope  v.  Majiners  (1763), 
2  Eden,  197.  Punctual  payment  means  payment  on  the  day  fixed  for  payment 
{Leeds  and  Hanley  Theatre  of  Varities  v.  Broadbenf,  [1898]  1  Ch.  343,  C.  A. ; 
see  Keene  v.  Biscoe  (1878),  8  Ch.  D.  201). 

{n)  Sterne  v.  Beck  (1863),  1  De  G.  J.  &  Sm.  595,  C.  A.  ;  Wallingford  v.  Mutual 
Society  (1880),  5  App.  Gas.  685  ;  Protector  Loan  Go.  v.  Grice  (1880),  5  Q.  B.  D.  592, 
0.  A. 

(o)  Thus,  where  there  is  a  sale  with  a  right  of  repurchase  within  a  specified 
time,  and  the  sale  is  in  the  first  instance  absolute,  so  that  the  transaction  is  not 
really  a  mortgage,  the  right  of  repurchase  is  lost  unless  exercised  within  the 
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condition  contained  in  a  will,  ignorance  of  the  condition  is  no  Sect,  i .  • 
ground  for  relief  (p).  Penalties. 

Sect.  2. — Foj'feitures. 

181.  Equity  does  not  assume  a  general  jurisdiction  to  relieve  Breach  of 
against  the  forfeiture  of  the  estate  of  a  lessee  for  breach  of  the  covenant  in 
covenants  in  the  lease  (q).  At  one  time  it  was  thought  that  this 
would  be  done  in  cases  where  compensation  could  be  made  for  the 
breach  (r);  but  so  extensive  a  power  was  disclaimed,  and  the  relief  was 
confined  to  forfeiture  for  non-payment  of  rent  (s).  The  relief  in  this 
case  was  justified  on  the  ground  that  the  right  of  re-entry  was  to  be 
regarded  simply  as  a  security  for  the  rent,  and  it  was  granted  on 
payment  of  the  arrears  of  rent  and  costs  (t).  There  was  no  express 
limitation  of  time  within  which  the  relief  would  be  granted,  and  if  the 
lease  had  been  determined  by  re-entry,  the  lessor  was  ordered  to 
grant  a  new  lease  (ii).  But  by  statute  equitable  relief  was  limited  to  six 
months  after  possession  recovered  in  ejectment,  and  the  necessity 
for  a  new  lease  was  dispensed  with  (a).  Ultimately  jurisdiction  to 
grant  relief  in  the  case  of  non-payment  of  rent  was  conferred  on  the 
courts  of  common  law(^>);  and  jurisdiction  to  grant  relief  in  this 
and  other  cases  of  forfeiture  (with  certain  exceptions)  is  now  vested 
in  the  High  Court  (c). 


time  {Barrett  Y.  Sahine  (1684),  1  Yern.  268  ;  Joij  v.  Birch  (1836),  4  CI.  &  Fin.  57, 
H.  L.)  ;  and  so,  where  a  mortgagor  releases  his  equity  of  redemption  with  a 
clause  of  repurchase  [Ensworth  v.  Grijiths  (1706),  5  Bro.  Pari.  Cas.  184;  Davis 
V.  Thomas  (1831),  1  Euss.  &  M.  506).  And  the  court  cannot  vary  the  terms  on 
which  a  right  of  pre-emption  is  given  by  will,  so  as  to  aUow  any  relaxation 
(Brooke  v.  Garrod  (1857),  2  De  G.  &  J.  62);  or  on  which  a  debt  is  remitted 
I  Glover  v.  Fortington  (1664),  Freem.  (ch.)  182)  ;  or  any  other  privilege  conferred 
{Franco  Y.  Alvares  (1746),  3  Atk.  342,  p.  345). 

{p)  Be  Hodges'  Legacij  (1873),  L.  E.  16  Eq.  92  ;  Astley  v.  Essex  {Earl)  (1874), 
L.  E.  18  Eq.  290 ;  see  Fn/s  {Lady  Anne)  Case  (1672),  1  Yent.  199. 

{q)  The  cases  for  relief  in  equity  are  fraud,  accident,  surprise  or  mistake  {Hill 
V.  Barclay  (1811),  18  Yes.  56,  62  ;  Gregory  v.  Wilson  (1852),  9  Hare,  683,  689  ; 
see  Bamford  v.  Creasy  (1862),  3  Giff.  675  ;  Bargent  v.  Thompson  (1864),  4  Giff. 
473) ;  but  not  negligence  (i>arroi(;  v.  Isaacs  &  Son,  [1891]  1  Q.  B.  417,  0.  A.). 

{r)  Hack  v.  Leonard  (1724),  9  Mod.  Eep.  90;  Davis  v.  West  (1806),  12  Yes. 
475;  Sanders  v.  Pope  (1806),  12  Yes.  282. 

(s)  WadmanY.  Calcraft  (1804),  10  Yes.  67;  Hill  v.  Barclay  (1811),  18  Yes. 
56  ;  Reynolds  v.  Pitt  (1812),  19  Yes.  134  ;  Bracehridge  v.  Buckley  (1816),  2  Price, 
200,  215 ;  Gregory  v.  Wilson,  supra.  Thus  there  was  no  relief  for  breach  of  a 
covenant  to  repair,  including  a  covenant  to  lay  out  a  specified  sum  in  repairs 
{Bracehridge  v.  Buckley,  supjra,  overruling  Sanders  v.  Pope,  supra).  If  there 
were  other  breaches,  relief  for  non-payment  of  rent  could  not  be  granted 
{Bowser  v.  Colhy  (1841),  1  Hare,  109,  134). 

{t)  Howard  v.  Fanshawe,  [1895]  2  Ch.  581,  588.  It  was  granted  whether  the 
lease  was  determined  under  a  power  of  re-entry,  or  under  a  proviso  that  it  should 
be  void  {Bowser  v.  Colhy,  supra). 

{u)  Bowser  y..  Colhy,  supra,  at  p.  130;  see  Dendy  v.  Fvans,  [1910]  1  K.  B. 
263,  C.  A.. 

(a)  First  by  the  Landlord  and  Tenant  Act,  1730  (4  Geo.  2,  c.  28) ;  see  Boiuser 
V.  Colhy,  supra,  at  p.  125;  then  by  the  Common  Law  Procedure  Act,  1852 
(15  &  16  Yict.  c.  76),  ss.  210—212.  The  provision  of  s.  212  continuing  the  old 
lease  applies  although  the  lessor  has  recovered  possession  out  of  court,  and  not 
under  a  judgment  {Howard  v.  Fanshawe,  supra). 

(6)  Common  Law  Procedure  Act,  1860  (23  &  24  Yict.  c.  126),  s.  1  ;  Hare  v. 
Elms,  [1893]  1  Q.  B.  604. 

(c)  Under  the  Common  Law  Procedure  Act,  1860,  and  the  Conveyancing  Acts^ 
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Sect.  2.        182.  Analogous  to  relief  against  forfeiture  is  the  rule  of  equity 
Forfeitures,  that  time  is  not  of  the  essence  of  a  contract  unless  the  parties  have 
Timenot of     ^^^^^^  oxpresslj  SO  stipulated,  or  the  nature  of  the  contract  requires 
essence  of       it  (d).    But  where  there  has  been  default  or  unreasonable  delay  by 
contract.        one  party,  the  other  party  may  give  notice  requiring  completion 
within  a  specified  time,  and  if  the  time  specified  is  reasonable  it 
becomes  of  the  essence  of  the  contract  (e).    At  the  present  time 
stipulations  in  contracts,  as  to  time  or  otherwise,  which  would  not 
before  the  passing  of  the  Judicature  Act,  1873,  have  been  deemed 
to  be  or  to  have  become  of  the  essence  of  the  contract  in  a  court  of 
equity,  receive  in   all   courts  the  same  construction  as  they 
would  formerly  have  received  in  equity  (/). 


Part  VI. — Equitable  Relief  in  Cases  of 
Fiduciary  Relationship. 

Sect.  1. — The  Fiduciary  Character, 
Sub-Sect.  1. — Express,  Constructive,  and  Resulting  Trusts. 

Express  183.  A  court  of  equity  imposes  special  liabilities  and  duties 

trusts.  upon  persons  who  stand  in  a  fiduciary  relationship  to  others,  and, 

in  particular,  it  will  not  allow  them  to  purchase  the  trust  property, 
or  to  make  a  profit  out  of  the  trust,  unless  there  are  such  circum- 
stances of  consent  on  the  part  of  the  cestui  que  trust  as  to  warrant 
an  exception  from  these  rules.  Trusts  are  either  express  or  arising 
by  operation  of  law.  An  express  trust  as  regards  land  is  a  trust 
expressly  declared  by  a  deed,  will,  or  other  written  instrument  {g) ; 
as  to  personalty  (other  than  leaseholds)  the  trust  can  be  expressly 
created  by  parol  {h).  To  constitute  an  express  trust  three  matters 

1881  (44  &  45  Vict.  c.  41)  and  1892  (55  &  56  Yict.  c.  13) ;  see  title  Landlobd 
AND  Tenant. 

{d)  "Where  from  the  contract,  or  from  the  nature  of  the  case,  time  is  not 
shown  to  be  of  the  essence  of  the  contract,  courts  of  equity  have  long  been  in 
the  habit  of  relieving  against  mere  lapse  of  time,  where  it  has  been  consistent 
with  the  substance  of  justice  to  do  so  {Roberts  v.  Berry  (1853),  3  De  G.  M.  &  Gr. 
284,  C.  A.,  per  Knight  Bbtjce,  L.J.,  at  p.  290  ;  Seton  v.  Slade,  Hunter  v.  Seton 
(1802),  7  Yes.  265;  Lennon  v.  Napper  (1802),  2  Sch.  &  Lef.  682,  685;  Levy  v. 
Lindo  (1817),  3  Mer.  81,  84  ;  Parhin  v.  Thorold  (1852),  16  Beav.  59,  65  ;  and 
compare  Honeyman  v.  Marryat  (1855),  21  Beav.  14,  24).  On  the  sale  of  a  pubhc- 
house  as  a  going  concern  time  is  of  tbe  essence  of  the  contract  {Tadcaster  Tower  \ 
Brewery  Co.  v.  Wilson,  [1897]  1  Ch.  705) ;  and  so,  too,  in  a  contract  for  a  lease  of 
mines  which  are  being  worked  [Macbi'-yde  v.  Weekes  (1856),  22  Beav.  533); 
and  generally  where  possession  is  immediately  required  [Tilley  v.  Thomas  (1867), 
3  Oh.  App.  61;  see  Walker  v.  Jeffreys  (1842),  1  Hare,  341,348;  Crawford  y. 
Toogood  (1879),  13  Ch.  D.  153) ;  and  see  title  Oonteagt,  Yol.  YIL,  p.  413. 

(e)  GreenY.  Sevin{m9),  13  Ch.  D.  589  ;  ComptouY.  Bagley,  [1892]  1  Oh.  313. 

(/)  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  25  (8) ;  see  MUe  v.  Edwardes, 
Edwardes  v.  Nohle  (1877),  5  Oh.  D.  378,  0.  A.,  as  to  the  law  in  a  case  not 
affected  by  this  enactment ;  and  title  Sale  of  Land. 

(g)  Petre  v.  Petre  (1852),  1  Drew.  371,  393  ;  Cunningham  v.  Foot  (1878),  3 
App.  Oas.  974,  984. 

(A)'  Harris  v.  Truman  (1881),  7  Q.  B.  D.  340,  356  ;  Sands  to  Thompson  (1883), 
22  Oh.  D.  614. 
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must  be  defined— the  property  subject  to  the  trust,  the  persons  to 

be  benefited,  and  the  interests  which  they  are  to  take  (i).    But  it  is      _  The 

not  necessary  to  use  the  word  "  trust "  (k),  and  the  trust  is  express  Fiduciary 

although  it  has  to  be  made  out  from  all  the  terms  of  the  instru-  Character. 

ment  (I).    All  that  is  necessary  to  establish  the  relation  of  trustee 

and  cestui  que  trust  is  to  prove  that  the  legal  title  is  in  one  person 

and  the  equitable  title  in  another  (7?i)« 

184.  Trusts  arising  by  operation  of  law  are  either  constructive  Constructive 
or  resulting  trusts.  A  constructive  trust  arises  when,  although  ^^^^^^g^^^^^°^ 
there  is  no  express  trust  affecting  specific  property,  equity  considers 
that  the  legal  owner  should  be  treated  as  a  trustee  for  another  (n). 
This  happens,  for  instance,  where  one  who  is  already  trustee 
takes  advantage  of  his  position  to  obtain  a  new  legal  interest  in  the 
property  (o),  as  where  a  trustee  of  leaseholds  takes  a  new 
lease  in  his  own  name  (2^).  And  the  rule  applies  where  a  person, 
although  not  an  express  trustee,  is  in  a  fiduciary  position,  e.g.,  a 
tenant  for  life  in  regard  to  the  remaindermen  ( q). 

A  resulting  trust  may  arise  solely  by  operation  of  law,  as  where, 
upon  a  purchase  of  land,  one  person  provides  the  purchase-money 
and  the  conveyance  is  taken  in  the  name  of  another.  There  is 
then  a  resulting  trust  in  favour  of  the  person  providing  the  money, 
unless  from  the  relation  between  the  two,  or  from  other  circum- 
stances, it  appears  that  a  gift  was  intended  (r).  But  there  is 
another  class  of  resulting  trusts,  and  here  the  creation  of  the  trust 
is  express,  though,  in  the  events  which  happen,  the  beneficial 
destination  of  the  property  is  undetermined.  This  is  the  case 
when  there  is  a  failure — entire  or  partial — in  the  objects  of  the 
trust,  and  then,  to  the  extent  of  the  failure,  the  benefit  of  the  trust 
results  to  the  settlor  or  his  representatives  (s).    In  all  these  cases 

(t)  Malim  v.  Keighley  (1794),  2  Yes.  333,  335 ;  Knight  v.  K^iight  (1840),  3 
Beav.  148,  ITS. 

[k]  Donations  Commissioners  v.  Wyhrants  (1845),  2  Jo.  &  Lat.  182,  189. 

[l)  Re  Williams,  Williams  v.  Williams,  [1897]  2  Ch.  12,  27,  C.  A. ;  but  the 
courts  are  less  ready  now  than  formerly  to  construe  words  of  recommendation 
as  creating  a  precatory  trust  (Lamhe  v.  Fames  (1871),  6  Ch.  App.  597,  599)  ; 
compare  Re  Hanhury,  Hanhury  v.  Fisher,  [1904]  1  Ch.  415,  C.  A. ;  reversed 
suh  nom.  Comiskey  v.  Bowring-Hanbury ,  [1905]  A.  C.  84. 

(m)  Hardoon  v.  Belilios,  [1901]  A.  C.  118,  123,  P.  C.  The  tmstee  may  him- 
self have  only  an  equitable  interest,  where,  e.g.,  a  trust  fund  is  settled  by  the 
cestui  que  trust  by  way  of  derivative  settlement ;  see  Stephens  v.  Green,  Green  v. 
Knight,  [1895]  2  Ch.  148 ;  and  title  Trusts  and  Trijstees. 

{n)  The  rule  has  been  said  to  be  based  on  public  policy  [Griffin  v.  Griffin 

(1804)  ,  1  Sch.  &  Lef.  352,  354  ;  Bleiuett  v.  Millett  (1774),  7  Bro.  Pari.  Cas.  367). 
(o)  See  Pickering  v.  Vowles  (1783),  1  Bro.  C.  C.  197,  198  ;  James  v.  Dean 

(1805)  ,  11  Yes.  383,  395. 
{p)  Keech  v.  Sandford  (1726),  Cas.  temp.  King,  61  ;  Rawe  v.  Chichester  (1773), 

Amb.  715,  719. 

{q)  See  Re  Biss,  Biss  v.  Biss,  [1903]  2  Ch.  40,  C.  A.,  and  cases  there  cited; 
and  see  further,  as  to  the  relations  between  tenant  for  life  and  remainderman, 
Dicconson  v.  Talbot  (1870),  6  Ch.  App.  32 ;  Hickman  v.  Upsall  (1876),  4  Ch.  D. 
144,  C.  A. 

(r)  Dijer  v.  Dyer  (1788),  2  Cox,  Eq.  Cas.  92,  ?3er  Eyre,  C.B.,  at  p.  93  ;  2 
White  &  Tud.  L.  C,  7th  ed.,  p.  803. 

(s)  Salter  v.  Cavanagh  (1838),  1  Dr.  &  Wal.  668;  Patrick  v.  Simpson  (1889), 
24Q.B.D.  128. 
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Equity. 


Sect.  1. 

The 
Fiduciary 
Character. 

Fiduciary 
relations. 


the  legal  owner  of  the  property  holds  it  in  a  fiduciary  capacity,  and 
is  subject  to  the  equitable  rules  affecting  that  character. 


Purchase  by 
trustee  from 
himself. 


185, 


Sub-Sect.  2. — Fiduciary  Belationship. 

Apart  from  the  creation  of  trusts  of  specific  property, 


the  position  held  by  a  person  may  itself  involve  confidence  so  as 
to  impress  him  with  a  fiduciary  character,  and  when  he  gets 
possession  of  money  or  other  property  in  this  character  he  holds  it  as 
a  trustee.  This  is  so  in  most  cases  of  agency,  since  the  agent  has 
duties  to  perform  which  involve  the  placing  of  confidence  in  him 
by  the  principal  (t).  On  the  same  footing  are  directors  {u)  and 
promoters  (a)  of  companies  ;  and  a  receiver  and  a  trustee  in  bank- 
ruptcy hold  property  received  by  them  in  a  fiduciary  capacity  (6). 
But  a  partner  does  not  receive  the  assets  of  the  partnership  on 
account  of  himself  and  his  partners  in  a  fiduciary  capacity  (c). 

Sect.  2. — Disability  of  Trustee  to  Purchase. 

186.  It  is  a  settled  rule  of  equity  that  no  one  having  duties  of  a 
fiduciary  nature  to  discharge  shall  be  allowed  to  enter  into  engage- 
ments in  which  he  has  or  can  have  a  personal  interest  conflicting, 
or  which  possibly  may  conflict,  with  the  interests  of  those  whom  he 
is  bound  to  protect  (cZ).    One  consequence  of  the  rule  is  that  a 


{t)  Burdick  v.  Garn'ck  (1870),  5  Oh.  App.  233;  Lyell  v.  Kennedy,  Kennedy  v, 
Lyell  (1889),  14  App.  Gas.  437,  463;  see  Friend  v.  Young,  [1897]  2  Oh.  421,  432. 
And  as  to  the  fiduciary  nature  of  an  agent's  employment,  see  Padwick  v.  Stanley 
(1852),  9  Hare,  627  ;  Crowther  v.  Elgood  (1887),  34  Oh.  D.  691,  C.  A.  ;  Lamb  v. 
Fvans,  [1893]  1  Ch.  218,  0.  A. ;  Bobb  v.  Oreeii,  [1895]  2  Q.  B.  315,  0.  A.  But  an 
agencj'  is  not  necessarily  fiduciary.  A  solicitor  or  other  agent  who  receives 
money  merely  for  transmission  to  his  principal  is  not  trustee  of  it  {Re 
Hindmarsh  (1860),  1  Drew.  &  Sm.  129)  ;  to  become  such  he  must  have  duties 
to  perform  in  the  disposition  of  the  property,  as  to  invest  or  manage  it  {Gray 
V.  Bateman  (1872),  21  W.  E.  137  ;  Power  v.  Power  (1884),  13  L.  R.  Ir.  281 ; 
Booby  V.  Watson  (1888),  39  Ch.  D.  178).  And  a  banker  is  not  an  agent  of  a 
customer  so  as  to  be  in  a  fiduciary  relation,  but  merely  a  debtor  {Foley  v.  Hill 
(1848),  2  H.  L.  Cas.28). 

{u)  Fliicroffs  Case  (1882),  21  Ch.  D.  519,  C.  A.  ;  see  Be  Forest  of  Dean  Coal 
Mining  Co.  (1878),  10  Ch.  D.  450,  453. 

(a)  Erlanger  v.  New  Sombrero  Phosphate  Co.  (1878),  3  App.  Cas.  1218,  1236. 

(&)  Seagram  v.  Tuck  (1881),  18  Ch.  D.  296  ;  Be  Gent,  Gent-Davis  v.  Harris 
(1888),  40  Ch.  D.  190.  In  general,  a  person  who  receives  money  or  property  in 
a  fiduciary  capacity  is  treated  as  an  express  trustee  for  the  purpose  of  depriving 
him  of  the  benefit  of  the  Statutes  of  Limitation,  other  than  the  Trustee  Act, 
1888  (51  &  52  Vict.  c.  59),  s.  8  (see  Burdick  v.  Garrick,  supra;  Re  Bell,  Lake  v. 
Bell  (1886),  34  Ch.  D.  462;  Be  Sharpe,  Be  Bennett,  Masonic  and  General  Life 
Assurance  Co.  v.  Sharpe,  [1892]  1  Ch.  154,  166,  C.  A.) ;  and  persons  who, 
though  strangers  to  the  trust,  participate  in  a  fraudulent  .breach  of  trust 
{Barnes  v.  Addy  (1874),  9  Ch.  App.  244),  or  receive  trust  moneys  and  deal 
with  them  in  violation  of  the  trust  {Lee  v.  Sankey  (1873),  L.  R.  15  Eq.  204),  are 
treated  as  express  trustees  ;  see  Wilson  v.  Moore  (1834),  1  My.  &  K.  337,  350 ; 
Bridgman  v.  Gill  (1857),  24  Beav.  302;  P'oxton  v.  Manchester  and  Liverpool 
District  Banking  Co.  (1881),  44  L.  T.  406;  and  as  to  "  fiduciary  capacity,"  «ee 
the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  s.  4,  exception  (3)  ;  and  title 
Contempt  of  Couet  and  Attachment,  Vol.  VII.,  p.  299. 

(c)  Piddocke  v.  Burt,  [1894]  1  Ch.  343  (on  the  Debtors  Act,  1869  (32  &  33 
Vict.  c.  62),  s.  4  (3)  ).    As  to  stockbrokers,  see  note  {g),  p.  159,  post. 

{d)  Aberdeen  Bail.  Co.  v.  Blaikie  Brothers  (1854),  1  Macq.  461,  H.  L.,  per  Lord 
Cranworth,  L.C.,  at  p.  471. 


Part  VI. — Relief  in  Cases  of  Fiduciary  Relationship. 


157 


trustee  for  sale  may  not  purchase  the  trust  property  from  himself  (e).     Sect.  2. 
It  makes  no  difference  whether  he  in  fact  gains  an  advantage  from  Disability  of 
the  transaction  or  not.   If  the  purchase  is  made  while  he  is  trustee,    Trustee  to 
and  without  the  consent  of  the  cestuis  que  trust,  it  is  necessarily  Purchase, 
invalid,  and  the  cestuis  que  trust  are  entitled  either  to  confirm  the 
sale  or  to  take  back  the  property  (/).    It  is  the  same  though  the 
trustee  has  purchased  by  himself  or  an  agent  at  auction  {g),  or  from 
his  co-trustees  Qi). 

187.  The  rule,  however,  is   not   absolute  wdth  regard  to  a  Purchase 
purchase  by  the  trustee  after  he  has  ceased  to  be  a  trustee,  or  when  from  cestui 
he  purchases  with  the  consent  of  his  cestuis  que  trust.    He  may 

retire  from  being  a  trustee,  and  divest  himself  of  that  character,  in 
order  to  qualify  himself  to  become  a  purchaser  (i)  ;  and  the  sale 
will  then  be  good  if  he  has  taken  this  step  sufficiently  long  before 
the  sale  to  avoid  the  possibility  of  his  making  use  of  special  informa- 
tion acquired  by  him  as  trustee  (k) ;  or,  without  ceasing  to  be 
trustee,  he  may  enter  into  a  contract  of  sale  with  the  cestui  que  trust. 
Such  a  contract  will  be  looked  at  with  jealousy,  but  it  will  be 
supported  if  it  is  distinct  and  clear,  if  it  appears  that  the  cestui  que 
trust  intended  that  the  trustee  should  buy,  and  if  there  is  neither 
fraud,  nor  concealment,  nor  advantage  taken  by  the  trustee  of 
information  acquired  by  him  in  his  character  of  trustee  {I). 

188.  A  cestui  que  trust  who  wishes  to  set  aside  a  purchase  of  the  Terms  on 
trust  property  by  the  trustee  (m)  must  repay  the  purchase-money,  ^^^^^^  ^^^^^^ 
with  interest  at  ^4  per  cent.,  and  sums  expended  in  repairs  and  ' 
permanent  improvements,  the  trustee  -making  an  allowance  for 
depreciation  caused  by  his  acts,  and  accounting  for  rents  and  profits, 

and  paying  an  occupation  rent  if  he  has  been  in  occupation  ;  but 
a  trustee  who  has  been  guilty  of  fraud  will  not  have  an  allowance 
for  improvernents  (o). 

(e)  Re  Bloye's  Trust  (1849),  1  Mac.  &  G.  488,  495. 

(/)  Fox  V.  Mackreth,  Pitt  v.  Mackreth  (1788),  2  Bro.  C.  C.  400;  2  White  & 
Tud.  L.  C,  7th  ed.,  p.  709;  Hardwicke  {Lord)  v.  Vernon  (1799),  4  Ves.  411; 
Ex  parte  Lacey  6  Yes.  625;  Ex  parte  James  (1803),  8  Ves.  337,  348; 

Ex  'parte  Bennett  (1805),  10  Ves.  381,  388,  394;  Randall  v.  Errinyton  {180 o\ 
10  Ves.  423;  Hamilton  v.  Wriyht  (1842),  9  CI.  &  Fin.  Ill,  H.  L.  As  to  sale 
"by  a  mortgagee  to  a  company  of  which  he  is  a  member,  see  Farrar  v.  Farrars, 
Ltd.  (1888),  40  Ch.  D.  395.  C.  A. 

{g)  Ex  parte  Bennett  (1805),  10  Ves.  381,  393 ;  Lngle  v.  Richards  (No.  1)  (1860), 
28  Beav.  361.  The  presence  of  the  trustees  as  buyers  is  a  discouragement  to 
others  to  bid  {Ex  parte  Lacey,  supra,  at  p.  629).  As  to  purchase  by  agent,  see 
Downes  v.  Grazebrook  (1817),  3  Mer.  200;  and  compare  Delves  v.  Delves  (1875), 
L.  n.  20  Eq.  77,  83. 

{h)  Whichcote  v.  Lawrence  (1798),  3  Ves.  740;  Hall  v.  Noyes  {circp,  1796),  cited 
ibid,  at  p.  748. 

{i)  Downes  v.  Orazebrook,  supra,  at  p.  208. 

(k)  Ex  parte  James,  supra,  at  p.  352 ;  see  Re  Boles  and  British  Land  CoJs 
'Contract,  [1902]  1  Ch.  244. 

{I)  Coles  V.  Trecothich  (1804),  9  Ves.  234,  247;  see  Ex  parte  James,  supra; 
Morse  v.  Royal  (1806),  12  Ves.  355,  372. 

(m)  See,  as  to  his  right  to  do  this,  Thompson  v.  Eastwood  (1877),  2  App.  Cas. 
215,  236;  Silkstone  and  Haigh  Moor  Coal  Go.  v.  Edey,  [1900]  1  Ch.  167. 

(n)  York  Buildings  Co.  v.  Mackenzie  (1795),  8  Bro.  Pari.  Cas.  42  ;  Campbell  v. 
Walker  (1800),  5  Ves.  678  ;  Ex  parte  Bennett,  supra,  at  pp.  400,  401. 

io)  Mill  V.  Hill  (1852),  3  H.  L.  Cas.  828,  869. 


158 


Equity. 


189.  The  principle  applies  also  to  other  persons  in  a  fiduciary 
position,  and  a  director  or  promoter  cannot  deal  on  behalf  of  the 
company  with  himself  or  with  a  firm  of  which  he  is  a  member  (^9). 
And  since  the  principle  depends,  not  on  the  subject-matter  of  the 
agreement,  but  on  the  fiduciary  character  of  the  contracting  party, 
it  is  equally  applicable  to  real  and  personal  estate,  and  to  mercantile 
transactions  {qj.  But  the  principle  does  not  apply  to  a  person  who 
has  only  the  power  to  become  trustee,  and  has  not  in  fact  done  so, 
such  as,  e.g.,  an  executor  who  has  neither  proved  nor  disclaimed  (r). 

Sect.  3. — Disability  of  Trustee  to  make  a  Profit, 

190.  From  the  rule  that  a  person  shall  not  be  allowed  to  put 
himself  in  a  position  where  his  interest  and  duty  conflict,  it  follows 
that  a  person  in  a  fiduciary  position  is  not  allowed,  unless  otherwise 
expressly  provided,  to  make  a  profit  out  of  his  trust  (s).  This  rule 
obliges  him  to  account  for  any  advantages  which  he  has  obtained  by 
reason  of  his  ownership  of  the  trust  property.  Benefits  acquired 
by  him  as  the  owner  of  the  property  cannot  be  retained,  but  must 
be  surrendered  for  the  advantage  of  those  beneficially  interested  {t). 

And  so,  if  the  trustee  retains  trust  money  in  his  own  hands,  he  is 
charged  with  interest  {a)  ;  and  if  he  mixes  it  with  his  own  money, 
and  employs  it  in  his  business,  the  cestui  que  trust  is  entitled  to 
take  a  proportionate  share  of  the  profits  of  the  business  instead  of 
interest  (6). 

Trustee  not  191.  The  rule  has  also  been  inflexibly  established  that,  in 
entitled  to  the  absence  of  a  remuneration  clause,  a  trustee  shall  have  no 
remuneration.  g^j^Q^g^j^gg  f j^jg  time  and  care  (c) ;  though  he  is  entitled  to 

[p)  Aberdeen  Hail.  Co.  v.  Blaihie  Brothers  (1854),  1  Macq.  461,  H.  L. ;  Erlanger 
V.  Neio,  Sombrero  Phosphate  Co.  (1878),  3  App.  Cas.  1218. 

{q)  Aberdeen  Bail.  Co.  y.  Blaikie  Brothers,  supra,  at  p.  472. 

(r)  Clark  v.  Clarh  (1884),  9  App.  Cas.  733,  P.  0.  And.  see  as  to  purchases  by 
agents,  title  Agency,  Vol.  I.,  p.  189;  by  solicitors,  title  Solicitors;  and, 
generally,  title  Trusts  and  Trustees. 

(s)  Bray  v.  Ford,  [1896]  A.  C.  44,  per  Lord  Herschell,  at  p.  51  ;  see 
Parker  v.  McKenna  (1874),  10  Oh.  App.  96,  118  ;  Archer's  Case,  Be  North  \ 
Australian  Territorij  Co.,  [1892]  1  Oh.  322,  0.  A. 

{t)  Aberdeen  Town  Council  v.  Aberdeen  University  (1877),  2  App.  Cas.  544, 
per  Lord  Cairns,  at  p.  549.  Upon  this  consideration  is  based  the  constructive 
trust  raised  where  the  trustee  renews  a  lease  in  his  own  favour.  And  the  trustee 
cannot  enjoy  the  right  of  sporting  over  the  trust  estsite  {Webb  v.  Shaftesbury 
(Earl),  Shaftesbury  {Earl)  v.  Arrowsmith  (1802),  7  Yes.  480,  488). 

(a)  A.-G.  V.  Alford  (1855),  4  De  Qc.  M.  &  Q.  843 ;  Blogg  v.  Johnson  (1867),  2 
Ch.  App.  225,  228;  Be  Barclay,  Barclay  y.  Andreiv,  [1899]  1  Ch.  674. 

(&)  Bocker  v.  Somes  (1834),  2  My.  &  K.  655.  The  principle  applies  also  where 
one  who  is  not  expressly  a  trustee  has  bought  or  trafficked  with  another's 
money.  "The  law  raises  a  trust  by  implication,  clothing  him,  though  a 
stranger,  with  the  fiduciary  character,  for  the  purpose  of  making  him  account-, 
able  "  {ibid.,  per  Lord  Brougham,  L.C.,  at  p.  665).  But  in  such  a  case  the  con- 
structive trustee  is  entitled  to  an  allowance  for  his  time  and  care  {Brown  v. 
Litton  (1711),  1  P.  Wms.  140)  ;  see  further  on  this  subject  titles  Executors 
AND  Administrators  ;  Trusts  and  Trustees. 

(c)  Bobinson  v.  Pett  (1734),  3  P.  Wms.  249  (2  White  &  Tud.  L.  0.,  7th  ed., 
p.  606),  per  Talbot,  L.C.,  at  p.  251 :  "  The  reason  seems  to  be  that  on  these 
pretences,  if  allowed,  the  trust  estate  might  be  loaded  and  rendered  of  little 
value  "  ;  see  Moore  v.  Froivd  (1837),  3  My.  &  Cr.  45,  per  Lord  Cottenham,  L.C, 
at  p.  50.    As  to  a  solicitor- trustee's  remuneration  clause,  see  Be  Fish,  Bennett  1 


Sect.  2. 
Disability  of 
Trustee  to 
Purchase 

Dealings  by 
other  persons 
in  fiduciary 
relationship. 


Trustee  not 
allowed  to 
make  a  profit. 
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his  expenses  (c?),  and  has  a  first  charge  for  these  on  the  trust     Sect.  3. 
estate  (e).  Disability  of 

Sect.  4.—Folloicing  Assets,  Trustee  to 

make  a 

192.  As  between  ceshd  que  trust  and  trustee,  and  persons  Profit. 

claiming  under  the  trustee  otherwise  than  by  purchase  for  vakiable   

consideration  without  notice,  all  property  belonging  to  a  trust,  pertymaybe 
however  much  it  may  be  changed  or  altered  in  its  nature  or  followed, 
character,  and  all  the  fruits  of  such  property,  whether  in  its 
original  or  in  its  altered  state,  continue  to  be  subject  to  or  affected 
by  the  trust  (/).  Upon  this  rule  is  based  the  doctrine  of  following 
trust  property.  The  doctrine  is  not  confined  to  express  trustees, 
but  applies  to  all  persons  in  a  fiduciary  relation  (^).  Hence,  if 
property  has  been  sold,  whether  rightfully  or  wrongfully,  the  cestui 
que  trust  can  take  the  proceeds  of  sale  if  he  can  identify  them. 
There  is  no  distinction  between  a  rightful  and  a  wrongful  dis- 
position of  the  property  as  regards  the  right  of  the  beneficial 
owner  to  follow  the  proceeds  (/i). 

If  the  proceeds  have  been  invested,  without  the  addition  of  inyestmenta 
further  money,  in  the  purchase  of  other  property,  the  beneficial  Proceeds, 
owner  has  the  right  to  elect  either  to  take  the  property  purchased, 
or  to  have  a  charge  on  it  for  the  amount  of  the  trust  money  (h) .  If 
the  trustee  has  mixed  the  trust  money  with  money  of  his  own,  and 
has  applied  the  w^hole  in  the  purchase  of  property,  the  beneficial 
owner  is  entitled  to  a  charge  on  the  property  purchased  for  the 
amount  of  the  trust  money,  and  this  ranks  before  any  claim  by 
the  trustee  (h) . 

Since  equity  does  not  admit  that  money  has  no  ear-mark,  the  money  Following 
itself  can  be  followed  in  equity ;  and  whether  the  trustee  mixes  it  ^^^^y' 
with  his  own  money,  and  retains  the  whole  as  money,  or  places  the 
whole  in  a  bank,  or  invests  it  in  personal  securities,  effect  is  given 
to  the  beneficial  owner's  right  by  allowing  him  a  first  charge  on 
the  whole  mass  of  money,  or  the  securities  which  represent  it  (i). 

V.  Bennett,  [1893]  2  Ch.  413,  C.  A. ;  Be  Chalinder  and  Herington,  [1907]  1  Ch.  58; 
and  title  Solicitors. 

(d)  A.-G.  V.  Norwich  Corporation  (1837),  2  My.  &  Cr.  406,  424;  see  Hidey. 
Haywood  (1740),  2  Atk.  126  ;  Dawson  v.  Clarle  (1811),  18  Yes.  247,  254. 

(e)  Re  Exhall  Coal  Co.,  Ltd.,  Re  Bleckley  (1866),  35  Beav.  449. 

(/)  Rennell  y.  Befell  (1853),  4  De  G.  M.  &      372,  0.  A.,  per  Turnee,  L.J., 
at  p.  388. 

{g)  Re  Halletfs  Estate,  Knatchhull  y.  Hallett  (1880),  13  Ch.  D.  696,  0.  A.,  per 
Jessel,  M.E.,  at  p.  709  ;  overruling  Re  West  of  England  and  South  Wales  District 
Bank,  Ex  parte  Dale  &  Co.  (1879),  11  Ch.  D.  772,  and  see  2^er  Fry,  J.,  at  p.  778. 
Thus,  a  client's  money  can  be  followed  into  the  assets  of  a  stockbroker,  since  he 
is  an  agent  into  whose  hands  the  money  is  put  to  be  applied  in  a  particular 
way  {Taylor  y.  Plumer  (1815),  3  M.  &  S.  562  ;  Re  Sfrachan,  Ex  parte  Cooke 
(1876),  4  Ch.  D.  123,  C.  A.)  ;  and  though  the  relation  of  banker  and  customer 
is  in  general  that  of  debtor  and.  creditor,  yet  where  a  cheque  is  handed  to  a 
banker  to  collect  and  hold  the  proceeds  for  the  customer,  this  is  a  trust  and 
the  money  can  be  followed  (Re  Brown,  Ex  parte  Plitt  (1889),  37  W.  R.  463). 

(A)  Re  Hallett' s  Estate,  Knatchhidl  y.  Hallett,  supra  ;  and,  similarly,  where  a 
tenant  for  life  receives  the  purchase-money  of  the  property  [Price  y.  Blakemore 
(1843),  6  Beav.  507). 

{%)  Re  Hallett' s  Estate,  Knatchhull  v.  Hallett,  supra,  at  p.  711  ;  Pennell  v. 
Befell,  supra.  But  the  principle  does  not  apply  where  money  has  not  been 
actually  received,  but  only  credited  in  account,  so  that  it  is  incapable  of  identifi- 
cation {Re  Hallett  &  Co.,  Ex  parte  Blane,  [1894]  2  Q.  B.  237,  C.  A.). 
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In  such  circumstances  the  rule  as  to  appropriation  of  payments  (k) 
does  not  apply,  and  if  the  trustee  draws  out  any  money,  the 
drawing  will  be  attributed  to  his  own  money,  and  not  to  trust 
money  which  may  have  been  paid  into  the  account  earlier  (I). 
But  the  right  to  follow  trust  money  is  no  more  than  an  equity, 
and  it  does  not  prevail  against  a  purchaser  for  valuable  considera- 
tion without  notice  (m).  Where  an  agent  has  received  money  as 
a  bribe,  there  is  no  trust  of  the  money  until  it  has  been  declared 
by  a  judgment  to  be  the  principal's  property,  and  till  then  it 
cannot  be  followed  as  trust  money  {n). 

193.  A  right  to  follow  assets  is  allowed  in  equity  in  favour  of 
creditors  and  legatees  when  an  executor  has  paid  away  the  estate 
of  a  deceased  person  to  the  prejudice  of  their  claims  (o). 

A  creditor  is  entitled  to  follow  the  assets  into  whosesoever  hands 
they  come  (79),  and  consequently  he  can  require  a  legatee  to  refund  (q) ; 
and  a  specific  legatee  is  under  this  liability,  but  without  prejudice  to 
his  rights  against  the  executor  or  the  residuary  legatee  (r). 

And  if  the  estate  was  originally  insufficient  to  pay  all  legacies,  a 
legatee  who  is  unpaid  can  require  a  legatee  who  has  been  paid  more 
than  his  due  proportion  to  refund  (s).   This  is  upon  the  ground  that 


{k)  See  Devaynes  v.  Noble,  Clayton's  Case  (1816),  1  Mer.  572,  and  title  Contract, 
Vol.  VIL,  pp.  449,  452,  as  to  appropriation. 

(1)  Be  Halletfs  Estate,  KnatchhullY.  Hallett  (1880),  13  Ch.  D.  696,  0.  A.  ,  at  p.  724; 
see  jjer  Jessel,  M.E.,  at  p.  730,  overruling  on  this  point  Pennell  v.  Befell  (1853), 
4  De  Gr.  M.  &  G-.  372,  0.  A  ;  see  Re  Oatway,  Rertslety.  Oatway,  [1903]  2  Ch.  356. 
But,  as  between  two  trust  funds  which  the  trustee  has  paid  into  his  own  account, 
the  rule  in  Clayton's  Case,  supra,  applies,  so  that  the  sum  first  paid  in  is  held  to 
have  been  first  drawn  out  (^e  Halletfs  Estate,  Knatchhull  v.  Hallett,  supra,  per 
Ery,  J.  ;  Hancock  v.  Smith  (1889),  41  Oh.  D.  456,  C.  A. ;  Be  Stenning,  Wood 
V.  Stenning,  [1895]  2  Ch.  433). 

(m)  Pennell  v.  Deffell,  supra,  per  Turner,  L.  J.,  at  p.  388.  "Where  an  executor, 
who  is  also  residuary  legatee,  charges  assets  of  the  testator  in  favour  of  a 
mortgagee  who  has  no  notice  of  unsatisfied  debts,  or  that  the  dealing  with  the 
assets  is  improper,  his  title  prevails  over  that  of  the  testator's  creditors,  although 
he  may  not  obtain  the  legal  estate  in  or  control  over  the  assets  [Graham  v. 
Drummond,  [1896]  1  Ch.  968). 

{n)  Lister  &  Co.  v.  Stuhbs  (1890),  45  Ch.  D.  1,  C.  A. ;  Archer's  Case,  [1892]  1 
Ch.  322,  338,  C.  A.  ^ 

(0)  The  creditor's  right  to  follow  assets  is  expressly  reserved  in  the  statutory 
provisions  relating  to  an  executor  (Law  of  Property  Amendment  Act,  1859 
(22  &  23  Yict.  c.  35),  ss.  27,  28,  29). 

{p)  Newman  v.  Barton  (1690),  2  Yern.  205.  It  is  a  case  of  following  trust 
funds,  since  it  is  a  breach  of  trust  for  the  executor  to  pay  legacies  while  the 
debts  remain  unpaid  {Fordham  v.  WalUs  (1853),  10  Hare,  217,  226). 

[q)  Noel  V.  BoUnson  (1682),  1  Yern.  94;  March  v.  Bussell  (1837),  3  My.  &  Or. 
51.  Formerly  the  legatee  was  required  to  give  security  to  refund  in  case 
further  debts  were  discovered ;  but,  though  this  was  discontinued,  his  personal 
liability  remained  [March  v.  Bussell,  supra)  ;  see  Be  King,  Mellor  v.  South 
Australian  Land  Mortgage  and  Agency  Co.,  [1907]  1  Cli.  72;  National  Assurance 
Co.  V.  Scott,  [1909]  1  I.  E.  325.  The  right  can  be  exercised  against  volunteers 
under  the  legatee  [ibid.) ;  but  not  against  purchasers  (Noble  v.  Brett  (1858),  24 
Beav.  499;  Bilkes  v.  Broadmead  (1860),  2  De  G.  F.  &  J.  566). 

(r)  Davies  v.  Nicolson  (1858),  2  De  G-.  «fe  J.  693,  C.  A. ;  Noble  v.  Brett,  supra. 
Where  some  legatees  have  been  paid  out  of  a  fund  in  court,  see  Gillespie  v. 
Alexander  (1827),  3  Euss.  130,  138. 

[s)  Noel  V.  Robinson,  supra;  Anon.  (1718),  1  P.  Wms.  495;  Edwards  v. 
Freeman  (1727),  2  P.  Wms.  435,  447  ;  Walcott  v.  Hall  (1788),  2  Bro.  0.  0.  305 ; 
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the  payment  to  the  first  legatee  was  in  fact  improper  whether  this      Sect.  4. 
was  known  to  the  executor  or  not  (t).    Where,  on  the  other  hand,  Following 
the  estate  was  sufficient  at  the  time  of  the  payment  to  one  legatee.  Assets, 
but  afterwards  there  is  a  deficiency,  due  either  to  the  executor's 
insolvency  or  to  accidental  loss  (u),  the  paid  legatee,  who  has 
received  no  more  than  at  the  time  he  was  entitled  to,  cannot  be 
required  to  refund  (v). 

In  general,  the  executor  himself  cannot  call  upon  a  legatee  to  At  suit  of 
refund,  since,  by  voluntarily  paying  the  legacy,  he  admits  that  the  executor, 
assets  are  sufficient  (x) ;  but  if  the  executor  has  paid  under  an 
order  of  the  Court  he  can  require  the  legatee  to  refund  (a);  and 
so,  too,  if  debts,  of  which  he  had  no  notice  at  the  time  of  payment, 
are  afterwards  discovered  (Z)).  But  in  this  respect  a  distinction 
exists  between  debts  and  contingent  liabilities — such  as  a  liability 
on  unpaid  shares — and  an  executor  paying  legacies  with  notice  of  the 
latter  can  require  the  legatee  to  refund  (c),  but  without  interest  (d). 
Where  an  executor  has  by  mistake  made  an  overpayment,  though 
he  cannot  call  for  repayment  (e),  he  can  reimburse  himself  out  of 
funds  in  which  the  legatee  is  interested  which  remain  in  his 
hands  (/). 


Part  Vil. — Equitable  Defences. 

Sect.  1. — Equitable  Set-off  (g). 

194.  Where  the  nature  of  dealings  between  two  parties  necessi-  Set-off  by 
tates  the  keeping  of  an  account,  consisting  of  receipts  and  payments,  statute, 
debts  and  credits,  on  either  side,  no  question  of  set-off  arises.  It  is 
only  by  taking  the  account,  and  ascertaining  the  balance,  that  the 
amount  due  from  one  party  to  the  other  can  be  ascertained,  and  it 
is  such  balance  only  that  can  be  recovered.  Where  there  is  no  such 
current  account,  but  there  are  simply  mutual  debts  between  two 
parties,  then  apart  from  statute  and  the  modern  rules  of  procedure. 


see  contra  Newman  v.  Barton  (1690),  2  Yern.  205:  and  compare  Orr  v.  Kaines 
(1751),  2  Ves.  Sen.  194. 

(<)  See  2  Bro.  C.  C.  (Belt's  ed.)  305,  n.  (2). 

{u)  Fenwick  v.  Clarke  (1862),  4  De  G.  F.  &  J.  240,  C.  A. 

{v)  Anon.  (1718),  1  P.  Wms.  495  ;  Walcott  v.  Hall  (1788),  2  Bro.  0.  C.  305  ; 
Fenwick  v.  Clarke,  supra;  Peterson  v.  PeUrson  (1866),  L.  E.  3  Eq.  Ill  •  Re 
Winslow,  Frere  Y.  Winslow  (1890),  45  Ch.  D.  249. 

{x)  Hodges  v.  Waddington  (1679),  2  Cas.  in  Ch.  9 ;  Orr  v.  Kaines,  supra;  see 
title  Executors  and  Administeatoks. 

(a)  Neiuman  v.  Barton,  supra. 

{h)  Nelthrop  v.  Hill  (1669),  1  Cas.  in  Cb.  135  ;  Jewon  v.  Grant  (1677),  3  Swan. 
<>o9  ;  see  German  v.  Colston  (1678),  2  Eep.  Ch.  137. 

(c)  Jervis  V.  Wolferstan  (1874),  L.  R.  18  Eq.  18  ;  Whittaker  v.  Kershaiu  (1890), 
4o  Ch.  D.  320,  C.  A.  v  /' 

(d)  Jervis  v.  Wolferstan,  supra;  see  Gittins  v.  Steele  (1818),  1  Swan.  199. 

(e)  Hilliard  v.  Fulford  (1876),  4  Ch.  D.  389. 

(/)  Livesetj  y.  Livesey  (1827),  3  Euss.  287;  Cooper  v.  Pitcher  (1845),  4 
Hare,  485.  v  /' 

{g)  As  to  set-ofe  in  bankruptcy,  see  title  Bankruptcy,  Vol.  II.,  p.  211 ;  and, 
■generally,  see  title  Set-off  and  Counterclaim. 

H.L.—XIir.  G 
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Sect.  1. 
Equitable 
Set-off. 


Set-off  in 
equitj. 


no  right  of  set-off  exists  at  law,  and  each  party  would  be  obliged  to 
sue  in  a  different  action  to  recover  his  own  debt  (h).  At  law  a  right 
to  set  off  mutual  debts  between  the  plaintiff  and  defendant,  or 
between  either  party  and  a  deceased  person  of  whom  the  other 
party  was  executor  or  administrator,  was  given  by  the  Statutes  of 
Set-off  (t) ;,  and  a  right  of  set-off  where  there  have  been  mutual 
credits,  mutual  debts,  or  other  mutual  dealings  has  been,  under 
successive  bankruptcy  statutes,  allowed  in  bankruptcy  (k). 

Before  these  statutes,  the  Court  of  Chancery  recognised  the  right 
to  set  off(Z).  It  was  natural  equity  that  cross-demands  should 
compensate  each  other,  by  deducting  the  less  sum  from  the  greater, 
and  the  difference  was  the  only  sum  which  was  justly  due  But 
equity  did  not  allow  set-off  as  between  mutual  independent  debts 
generally.  In  addition  to  the  existence  of  cross-demands,  it  was 
necessary  that  there  should  be  some  special  equity  to  call  for  a 
set-off  (n).  Such  equity  existed  where,  although  the  debts  were 
distinct,  one  party  had  given  credit  to  the  other  on  the  faith  of  the 
debt  to  himself  being  paid  (o). 

And  where  there  are  cross-demands  between  two  parties  of  such 
a  nature  that,  if  both  were  recoverable  at  law,  they  would  be  the 
subject  of  legal  set-off,  then  if  either  of  the  demands  is  matter  of 
equitable  jurisdiction,  the  set-off  will  be  enforced  in  equity  (p). 


(h)  Oreen  y.  Farmer  (1768),  4  Burr.  2214,  ^er  Lord  Mansfield,  at  p.  2221 ; 
compare  Dale  v.  Sollet  (1767),  4  Burr.  2133. 

{i)  Stat.  (1728)  2  Geo.  2,  c.  22,  s.  13  ;  stat.  (1734)  8  Geo.  2,  c.  24,  s.  4 ;  both 
now  repealed,  though  only  as  regards  the  Supreme  Court  of  Judicature  by  the 
Civil  Procedui^e  Acts  Eepeal  Act,  1879  (42  &  43  Yict.  c.  59) ;  but  the  statutory 
right  is  preserved  by  E.  S.  C,  Ord.  19,  r.  3. 

(7c)  Beginning  with  stat.  (1704)  4  Ann.  c.  17,  s.  11;  and  stat.  (1731) 
5  Geo.  2,  c.  30,  s.  28  ;  and  now  under  the  Bankruptcy  Act,  1883  (46  &  47  Yict. 
c.  52),  s.  38. 

(1)  Ex  parte  Stephens  (1805),  11  Yes.  24,  per  Lord  Eldon,  L.C,  at  p.  27  ;  Ex 
parte  Blagden  (1815),  19  Yes.  465,  467  ;  see  Freeman  v.  Lomas  (1851),  9  Hare, 
109,  per  Turner,  Y.-C,  at  pp.  112,  113. 

(m)  Greeny.  Farmer,  supra,  per  Lord  Mansfield,  C.J.,  at  p.  2220. 

{n)  Bawson  v.  Samuel  (1841),  Or.  &  Th.  161,  per  Lord  Cottenham,  L.C,  at 
p.  178  :  Equitable  set-off  exists  in  cases  where  the  party  seeking  the  benefit 
of  it  can  show  some  equitable  ground  for  being  protected  against  his  adversary's 
demand;"  doubting  Williams  v.  JDavies  (1829),  2  Sim.  461;  see  Wiyte  v.  O'Brien 
(1824),  1  Sim.  &  St.  551.  Otherwise  equity  follows  the  statutory  right  at  law 
{Ex parte  Stephens,  supra;  James  v.  Kynnier  (1799),  5  Yes.  108).  The  set-off  is 
restricted  to  liquidated  demands  [Bawson  v.  Samuel,  supra ;  Best  v.  Hill  (1872), 
L.  E.  8  0.  P.  10),  unless  the  unliquidated  claim  directly  impeaches  the  right  to 
recover  the  cross-claim  {Piggott  v.  Williams  (1821),  Madd.  &•  G.  95). 

(o)  Thus,  where  A.  is  indebted  to  B.  in  £10,000  on  bond,  and  B.  borrows  of 
A.  £2,000  on  his  own  bond,  the  bonds  being  payable  at  different  times,  the 
nature  of  the  transaction  leads  to  the  presumption  that  there  was  a  mutual 
credit  between  the  parties  as  to  the  £2,000,  as  an  ultimate  set-off  pro  tanto  from 
the  debt  of  £10,000  (Story,  s.  1435).  In  all  cases  of  mutual  credit  it  is  natural 
justice  and  equity  that  only  the  balance  should  be  paid  {Laneshorough  {Lord) 
V.  Jones  (1716),  1  P.  Wms.  325,  per  Lord  Cowper,  L.C.,  at  p.  326) ;  this  is  based 
on  the  presumed  intention  or  agreement  of  the  parties  ;  * '  the  least  evidence^  of 
an  agreement  for  a  stoppage  [i.e.  a  set-off]  will  do ;  and  in  these  cases  equity 
will  take  hold  of  a  very  slight  thing  to  do  both  parties  right"  {Jeffs  v.  Wood 
(1723),  2  P.  Wms.  127,  130;  see  Ex  parte  Frescot  (1753),  1  Atk.  230,  231). 

{p)  Clark  V.  Cort  (1840),  Cr.  &  Ph.  154  ;  Freeman  v.  Lomas,  supra ; 
compare  Thornton  v.  Maynard  (1875),  L.  E.  10  0.  P.  695,  699  ;  Tatjlor  v. 
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But  equity,  following  the  law,  usually  requires  that  the  debts  which     Sect.  i. 
are  to  be  set  off  against  each  other  shall  be  due  from  and  to  the  Equitable 
parties  in  the  same  right.     It  does  not  allow  a  set-off  of  debts  Set-off. 
accruing  in  different  rights  (q) — as  of  a  joint  debt  against  a  separate 
debt  (r) — unless  there  is  a  series  of  transactions  clearly  showing  that 
joint  credit  was  given  on  account  of  the  separate  debt  (s) ;  or  of  a 
debt  due  from  an  executrix  and  residuary  legatee  against  a  debt  due 
to  her  testator  (0- 

In  order  that  demands  may  be  set  off  against  each  other,  it  is 
necessary  that  each  should  be  recoverable  by  action  (a),  since  set- 
off is  in  the  nature  of  a  cross-action  (b),  and  set-oft'  cannot  be  used 
so  as  indirectly  to  make  a  debt  transferable  which  is  by  statute  not 
transferable  (c).  Where,  under  an  order  of  the  court  or  an 
arbitrator's  award,  each  party  has  to  pay  a  sum  to  the  other,  the 
sums  are  set  oft'  (d) ;  but  there  is  no  set  ofi^  of  costs  in  independent 
proceedings  (e), 

195.  Where  a  testator  leaves  a  legacy  or  a  share  of  residue  to  Retainer  of 
his  debtor,  the  debtor  is  not  entitled  to  receive  anything  out  of  the  J^^^^  ^^^  ^^ 
estate  until  he  has  j)aid  his  debt,  and  consequently  the  executor  can  ^\^^^Joi^ 
retain  the  debt  out  of  the  legacy  or  share  of  residue,  even  though  it  residue, 
is  statute-barred  (/).    Where  the  debtor  has  become  bankrupt 

Tai/Io7'  (1875),  L.  E.  20  Eq.  155, 160;  see,  generally,  title  Set-off  aj^d  Counter- 
claim. 

{q)  Story,  s.  1437;  Freeman  v.  Lomas  (1851),  9  Hare,  109,  114  ;  see  Caven- 
dish V.  Geaves  (1857),  24  Beav.  163 ;  Black  &  Co.'s  Case  (1872),  8  Ch.  App.  254,  261 ; 
Fhillips  V.  Hoiuell,  [1901]  2  Ch.  773.  For  cases  where  set-off  was  allowed,  or  a 
debt  extinguished,  where  the  debt  was  the  husband's,  and  a  sum  was  due  to  the 
wife,  see  Re  Price,  deceased,  Price  v.  Price  (1879),  11  Ch.  D.  163,  0.  A..  ;  Be 
Batchelor,  Sloper  v.  Oliver  (1873),  L.  E.  16  Eq.  481 ;  Be  Briant,  PouUer  v.  Shaded 
(1888),  39  Ch.  D,  471.  A  debt  may  be  set  off  though  acquired  by  assignment 
[Bennett  v.  White  (1910),  103  L.  T.  52,  C.  A.,  reversing  S.  C.  [1910]  2  K.  B.  1). 

(r)  Ex  parte  Twogood  (1805),  11  Ves.  517  ;  Addis  v.  Knight  (1817),  2  Mer.  117, 
122  ;  but  this  may  be  done  in  the  interest  of  a  joint  debtor  who  is  a  surety  [Ex 
'parte  Hanson  (1811),  18  Yes.  232  ;  (1806),  12  Yes.  346),  or  where  there  is  fraud 
raising  a  special  equity  to  a  set-off  {Ex  parte  Stephens  (1805),  11  Yes.  24). 

(s)  VuUiamy  v.  Nohle  (1817),  3  Mer.  593,  618. 

{t)  Bishop  V.  Church  (1748),  3  Atk.  691  ;  see  Cherry  v.  BouUhee  (1839),  4 
My.  &  Cr.  442  ;  Freeman  v.  Lomas,  supra;  Middleton  v.  Pollock,  Ex  parte  Magee 
(1875),  L.  E.  20  Eq.  29  ;  Re  Willis,  Percival  &  Co.,  Ex  parte  Morier  (1879), 
i2  Ch.  D.  491,  C.  A.  But  set-off  may  be  allowed  as  between  a  debtor  to  the 
estate  and  the  administrator  and  sole  next  of  kin  after  the  estate  has  been 
cleared  {Jones  v.  Mossop  (1844),  3  Hare,  568). 

(a)  Francis  v.  Dodsworth  (1847),  4  C.  B.  202,  220  ;  Rawley  y,  Rawley  (1876), 
1  Q.  B.  D.  460,  C.  A. ;  Smith  v.  Betty,  [1903]  2  K  B.  317,  C.  A. 

(&)  Walker  v.  Clements  (1850),  15  Q.  B.  1046;  see  E.  S.  C,  Ord.  19,  r.  3. 
Hence  a  statute-barred  debt  cannot  be  set  off  against  a  debt  not  barrel  {Walker 
Y.  Clements,  supra). 

(c)  Cathercole  v.  Smith  (1881),  17  Ch.  D.  1,  C.  A. 

{d)  Prinqle  v.  Gloag  (1879),  10  Ch.  D.  676;  E.  S.  C,  Ord.  65,  rr.  14,  27  (21)  ; 
see  Goodfellow  v.  Gray,  [1899]  2  Q.  B.  498,  C.  A. 

^.  (e)  David  v.  Bees,  [1904]  2  K  B.  435,  C.  A. ;  Bake  v.  French,  [1907]  1  Ch. 
428  ;  and  see  title  Set-off  and  Counterclaim. 

(/)  Courtenay  v.  Williams  (1844),  3  Hare,  539;  Coates  v.  Coaxes  (1864),  33 
Beav.  249;  and  see  title  Executoes  and  Administrators.  This  is  a  right  of 
the  executor  to  pay  himself  out  of  the  fund  in  hand,  rather  than  set  off 
{Cherry  v.  Boulthee,  supra,  at  p.  447) ;  and  where  the  legatee  is  entitled  to 
a  share  of  residue,  it  may  be  referred  to  the  principle  that  a  debtor  to  an  estate 
must  contribute  to  the  general  mass  of  the  estate  what  he  owes  to  it  before  he 
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Equity. 


Sect,  1. 
Equitable 
Set-off. 


No  set-off 
against  calls 
in  winding- 
up. 

Assignee  of 
chose  in 
action. 


Release. 


in  the  lifetime  of  the  testator,  the  executors  are  entitled  to  receive 
only  dividends  on  the  debt,  and  they  are  not  entitled  to  retain  the 
whole  debt  out  of  the  legacy  {g),  notwithstanding  that  the  testator 
did  not  prove  in  the  bankruptcy  (h).  But  if  the  bankruptcy  occurs 
after  the  testator's  death,  the  executors  are  entitled  to  retain  the 
legacy  to  meet  the  debt  {i),  if  the  debt  is  ascertained  {k)  and  they 
have  not  proved  in  the  bankruptcy  {I). 

In  the  winding  up  of  companies  a  creditor  of  the  company  who  is 
also  a  shareholder  is  not  allowed  to  set  off  the  debt  against  calls  on 
his  shares  ;  before  participating  as  a  creditor  in  the  assets,  he  must 
make  the  contribution  to  the  assets  which  is  due  from  him  (m). 

An  assignee  of  a  chose  in  action  takes  subject  to  rights  of  set-off 
between  the  debtor  and  creditor  (n),  unless  expressly  excluded  by 
the  contract  creating  the  chose  in  action  or  otherwise  (o). 

Sect.  2. — Release  and  Waiver. 

196.  At  law  a  right  of  action  arising  solely  on  an  instrument 
under  seal  can  only  be  released  under  seal;  a  right  of  action 
arising  otherwise  can  be  discharged  either  by  release  under  seal  or 
by  accord  and  satisfaction  ( p)  ;  but  in  equity  an  agreement  to 
release  the  right  made  for  valuable  consideration  is  in  all  cases 
effective  as  a  release,  and  this  rule  now  applies  both  to  legal  and 
equitable  rights  {q).    Moreover,  although  there  is  no  consideration, 

can  claim  an  aliquot  share  out  of  it  {Re  Alterman,  Aherman  v.  Alcerman,  [1891] 
3  Ch.  212,  219) ;  but  the  share  must  be  payable  to  the  debtor  as  legatee,  not  to 
a  legatee  under  whom  the  debtor  claims  {Be  Bruce,  Lawford  v.  Bruce,  [1908] 
2  Ch.  682,  0.  A.)  ;  and  the  debt  must  be  immediately  payable  {Be  Ahrahams, 
Abrahams  v.  Abrahams,  [1908]  2  Ch.  69).  Executors  cannot  retain  the  debt 
after  they  have  appropriated  funds  to  meet  the  legacy  and  have  become  trustees 
of  it  {Ballard  v.  Marsden  (1880),  14  Ch.  D.  374).  As  to  the  application  of  the 
principle  between  a  company  and  a  debenture -holder,  see  Re  Goy  &  Co.,  Ltd., 
Farmer  v.  Goy  &  Co.,  Ltd.,  [1900]  2  Ch.  149. 

{g)  Cherry  v.  BouUbee  (1839),  4  My.  &  Cr.  442;  Re  Orpen,  Beswick  v.  Opc?i 
(1880),  16  Ch.  D.  202. 

{h)  Re  Hodgson,  Hodgson  v.  Fox  (1878),  9  Ch.  D.  673. 

{i)  Re  Watson,  Turner  v.  Watson,  [1896]  1  Ch.  925. 

{h)  Re  Binns,  Lee  v.  Binns,  [1896]  2  Ch.  584. 

{I)  Armstrong  Y.  Armstrong  {1^11),  L.  R.  12  Eq.  614;  Stammers  v.  Elliott 
(1868),  3  Ch.  App.  195  ;  compare  as  to  claims  in  winding-up.  Re  West  Coast  Gold 
Fields,  Ltd.,  Rawe's  Trustee's  Claim,  [1906]  1  Ch.  1,  C.  A. 

(w)  GrisselVs  Case  (1866),  1  Ch.  App.  528  ;  Re  West  of  England  Bank,  Ex  parte 
Brown  (1879),  12  Ch.  D.  823 ;  Re  Auriferous  Properties,  Ltd.,  [1898]  1  Ch.  691; 
Re  Hiram  Maxim  Lamp  Co.,  [1903]  1  Ch.  70. 

{n)  RoxburgheY.  Cox  (1881),  17  Ch.  D.  520,  526,  C.  A. ;  Newfoundland  {Govern- 
ment)  v.  Newfoundland  Rail.  Co.  (1888),  13  App.  Cas.  199 ;  compare  Green  v.  Sevin 
(1879),  13  Ch.  D.  589,  where  in  specific  performance  the  defendant  was  allowed 
to  deduct  his  costs  from  the  purchase-money  against  a  mortgagee  whose  mort- 
gage was  subsequent  to  the  contract  of  sale. 

(o)  E.g.,  under  the  common  clause  in  debentures  making  them  assignable 
free  from  equities.  As  to  set-off  between  a  company  and  a  trade  customer, 
notwithstanding  a  floating  charge  created  by  debentures,  see  Biggerstaff  v. 
Rowatfs  Wharf,  Ltd.,  Howard  v.  Rowatt's  Wharf,  Ltd.,  [1896]  2  Ch.  93,  C.  A. ; 
Nelso7i  {Edward)  &  Co.,  Ltd.  v.  Faber  &  Co.,  [1903]  2  K.  B.  367  ;  and  see  p.  104, 
ante. 

(_p)  See  title  Contract,  Vol.  VII.,  pp.  441  et  seq.,  where  these  and  other 
methods  of  discharging  a  right  of  action  are  discussed. 

{q)  Steeds  v.  Steeds  (1889),  22  Q.  B.  D.  537 ;  Edwards  v.  Walters,  [1896]  2  Ch. 
157,  168,  0.  A. 
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a  release  of  an  equitable  right  of  action  can,  it  would  seem,  be     Sect.  2. 
effected  by  instrument  under  hand,  or  even  verbally,  provided  the  Release  and 
intention  is  to  grant  an  immediate  release  (r)  ;  and  such  a  release,  Waiver, 
though  not  in  itself  effective  as  to  a  legal  right  of  action,  will 
become  effective  if  the  legal  right  of  action  is  subsequently  extin- 
guished (s).    But  in  practice  a  gratuitous  release  of  a  legal  or 
equitable  right  of  action  should  be  under  seal. 

197.  Waiver  is  the  abandonment  of  a  right,  and  is  either  Waiver, 
express  or  implied  from  conduct.  A  person  who  is  entitled  to  the 
benefit  of  a  stipulation  in  a  contract  or  of  a  statutory  provision  (t) 
may  waive  it,  and  allow  the  contract  or  transaction  to  proceed  as 
though  the  stipulation  or  provision  did  not  exist.  Waiver  of  this 
kind  depends  upon  consent  (a),  and  the  fact  that  the  other  party 
has  acted  upon  it  is  sufficient  consideration  (b).  Where  the  waiver 
is  not  express,  it  may  be  implied  from  conduct  which  is  inconsistent 
with  the  continuance  of  the  right  (c). 

Where  the  right  is  a  right  of  action,  or  an  interest  in  property, 
an  express  waiver  depends  upon  the  same  considerations  as  a 
release.  If  it  is  a  mere  statement  of  an  intention  not  to  insist  upon 
the  right,  it  is  not  effectual  unless  made  wdth  consideration ;  but 
where  there  is  consideration  the  statement  amounts  to  a  promise 
and  operates  as  a  release  (d).    And  although  there  is  no  express 

(r)  The  gratuitous  release  of  an  equitable  demand  appears  to  be  subject  to 
the  same  considerations  as  the  gratuitous  assignment  or  release  of  an  equitable 
interest  in  property ;  see  title  Deeds  and  Other  Instruments,  Vol.  X.,  pp.  376, 
377,  and  the  discussion  there  of  Be  Hancock,  Hancock  v.  Berrey  (1888),  57  L.  J. 
(CH.)  793.  And  there  seems  to  be  no  objection  to  its  being  verbal,  provided 
the  evidence  of  the  release  is  clear ;  compare  Strong  v.  5m'cZ  (1874),  L.  E.  18 
Eq.  315  ;  but  the  evidence  must  show  an  immediate  release,  not  a  mere  expres- 
sion of  intention  not  to  enforce  the  debt  [Byrn  v.  Godfrey  (1798),  4  Yes.  6). 

(s)  Strong  v.  Bird,  supra;  and  see  other  cases  cited  note  [u),  p.  98,  ante. 

\t)  But  sometimes  waiver  of  a  statutory  provision  is  forbidden,  e.g.,  the 
"waiver  clause  "  in  a  prospectus  (Companies  (Consolidation)  Act,  1908  (8  Edw.  7, 
c.  69),  s.  81  (4)  ). 

(a)  E.g.,  waiver  of  notice  prior  to  sale  by  a  mortgagee  {Sehui/n  v.  Oar  Jit 
(1888),  38  Ch.  D.  273,  C.  A.,  per  Bowen,  L.J.,  at  p.  284  :  "  waiver  is  consent  to 
dispense  with  the  notice  "  ;  Re  Thompson  and  Holt  (1890),  44  Ch.  D.  492) ;  and  as 
to  waiver  of  stipulations  in  a  contract,  see  title  Contract,  Vol.  VII. ;  and  as  to 
parol  waiver  of  the  contract  itself,  see  Price  v.  Dyer  (1810),  17  Ves  356.  Delay 
is  not  necessarily  waiver,  though  it  may  be  evidence  of  waiver  [Selwyii  v.  Gar  fit, 
supra)  ;  and  see  Darnley  [Earl)  v.  London,  Chatham  and  Dover  Rail.  Co.  (1867), 
L.  E.  2  H.  L.  43. 

(5)  See  Re  Stokoe,  Ex  parte  Moore  (1876),  2  Ch.  D.  802,  C.  A.  (waiver  of 
statutory  requirement  as  to  time  for  disclaimer  by  trustee  in  bankruptcy). 

(c)  Keene  v.  Biscoe  (1878),  8  Ch.  D.  201,  203  (acceptance  of  mortgage  interest 
in  arrear  not  inconsistent  with,  and  therefore  not  a  waiver  of  right  to  call  in 
principal  for  non-punctual  payment;  but  see  Norton  v.  Wood  (1830),  1  Euss.  & 
M.  178).  As  to  waiver  of  forfeiture  or  of  notice  to  quit,  see  title  Landlord  and 
Tenant. 

{d)  *•  A  waiver  is  nothing  unless  it  amounts  to  a  release.  It  is  by  a  release, 
or  somet)hing  equivalent  only,  that  an  equitable  demand  can  be  taken  away.  A 
mere  waiver  signifies  nothing  more  than  an  intention  not  to  insist  upon  the 
right,  which  in  equity  will  not  without  consideration  bar  the  right  any  more 
than  at  law  accord  and  satisfaction  would  be  a  plea  "  [Stackhouse  v.  Barnston 
(1805),  10  Ves.  453,  per  Grant,  M.E.,  at  p.  466).  Similarly  a  promise  not  to 
enforce  an  accrued  legal  right,  e.g.,  a  right  to  seize  goods  under  a  bill  of  sale,  is 
not  binding  unless  there  is  consideration  for  it,  or  the  debtor  has  altered  his 
position  [Williams  v.  Stern  (1879),  5  Q.  B.  D.  409,  C.  A). 
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Sect.  2.     waiver,  the  person  entitled  to  the  right  may  so  conduct  himself 
Release  and  that  it  becomes  inequitable  to  enforce  it,  and  this  is  sometimes 
Waiver.     called  an  implied  waiver.    But  in  such  cases  the  right  is  lost  either 
on  the  ground  of  estoppel,  or  of  acquiescence,  whether  by  itself  or 
accompanied  by  delay  (e). 

Knowledge  198.  For  a  release  ( /)  or  waiver  {g)  to  be  effectual  it  is  essential 
of  rights  that  the  person  granting  it  should  be  fully  informed  as  to  his  rights  ; 
essentia .  similarly,  a  confirmation  of  an  invalid  transaction  is  inoperative 

unless  the  person  confirming  knows  of  its  invalidity  (/*). 

Sect.  3. — Acquiescence. 

Meanings  of  199-  The  term  "  acquiescence  "  is  used  in  two  senses.  In  its 
acquiescence,  proper  legal  sense  it  implies  that  a  person  abstains  from  interfering 
while  a  violation  of  his  legal  rights  is  in  progress  (i) ;  in  another 
sense  it  implies  that  he  refrains  from  seeking  redress  when  a 
violation  of  his  rights,  of  which  he  did  not  know  at  the  time,  is 
brought  to  his  notice.  Here  the  term  is  used  in  the  former  sense ; 
in  the  second  sense  acquiescence  is  an  element  in  laches  (k). 

Estoppel  by  200.  Acquiescence  operates  by  way  of  estoppel.  It  is  quiescence 
acquiescence,  in  such  circumstances  that  assent  may  reasonably  be  inferred, 
and  is  an  instance  of  estoppel  by  words  or  conduct  (Z).  Conse- 
quently, if  the  whole  circumstances  are  proper  for  raising  this 
estoppel,  the  party  acquiescing  cannot  afterwards  complain  of  the 
violation  of  his  right.  For  this  purpose  the  lapse  of  time  is  of  no 
importance.  He  is  estopped  immediately  by  his  conduct ;  and 
hence  the  effect  of  acquiescence  is  expressly  preserved  by  the  Eeal 


(e)  Thus,  from  the  open  use  of  premises  for  many  years  in  violation  of  a 
restrictive  covenant  a  waiver  or  release  of  the  covenant  will  be  presumed 
{Hepiuorth  v.  Pickles,  [1900]  1  Ch.  108).  A  cestui  que  trust  who  obtains  part 
satisfaction  of  a  breach  of  trust  does  not  thereby  waive  his  right  to  further 
relief  [Be  Cross,  Harston  v.  Tenison  (1882),  20  Ch.  D.  109,  122,  0.  A.). 

(/)  Pusey  V.  Deshouverie  (17^34),  3  P.  Wms.  315  ;  Ramsden  v.  Hylton,  Hylton 
V.  Biscoe  (1751),  2  Ves.  Sen.  304;  see  McCarthy  v.  Decaix  (L831),  2  Euss.  &  M. 
614. 

[g)  Vyvyan  v.  Vyvyan  (1861),  30  Beav.  6o  ;  see  Moxon  v.  Payne  (1873),  8 
Ch.  App.  881,  885  ;  Federal  Supply  Co.  v.  Angehrn  (1910),  26  T.  L.  E.  626,  P.  C. 

[h)  Crowe  v.  Ballard  (1790),  3  Bro.  C.  C.  117  ;  Roche  v.  O'Brien  (1810),  1 
Ball  &  B.  330;  Savery  v.  King  (1856),  5  H.  L.  Cas.  627. 

[i)  If  a  party  having  a  right  stands  by  and  sees  another  dealing  with  the 
property  in  a  manner  inconsistent  with  that  right,  and  makes  no  objection 
while  the  act  is  in  progress,  he  cannot  afterwards  complain.  That  is  the  proper 
sense  of  the  word  '  acquiescence  '  {Leeds  [JDuhe)  v.  Amherst  [Earl)  (1846),  2  Ph. 
117,  per  Lord  Cottensam,  L.O.,  at  p.  124). 

(/c)  See  p.  169,  post. 

[l)  De  Bussche  v.  Alt  (1878),  8  Ch.  D.  286,  C.  A. compare  Kent  v.  Jackson 
(1851),  14  Beav.  367.  The  estoppel  rests  upon  the  circunistance  that  the  party 
standing  by  in  effect  makes  a  misrepresentation  a8  to.  a  fact,  namely, -his  own 
title.  A  mere  statement  that  he  intends  to  do  something — as  to  abandon  his 
right — is  not  enough  {Jorden  y.  Money  (1854),  5  H.  L.  Cas.  185,  214,  215; 
Citizens'  Bank  of  Louisiana  v.  First  National  Bank  of  New  Orleans  (1873), 
L.  E.  6  H.  L.  352,  360).  The  principle  of  estoppel  by  representation  applies 
both  in  law  and  in  equity,  though  its  application  to  acquiescence  is  equitable 

see  Ashb.,  p.  635  ;  and  see  title  Estoppel,  _230s^ ;  R,  y.  Butterton  {Lnhabitants) 

1796),  6  Term  Eep.  554,  556). 
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Property  Limitation  Act,  1833  (^m),  s.  25,  as  regards  matters  falling      Sect.  3. 
within  that  statute.    But  when  once  the  violation  has  been  com-  Acquies- 
pleted  without  any  knowledge  or  assent  upon  the  part  of  the  person  cence. 
whose  right  has  been  infringed,  the  legal  result  is  quite  different.  A 
right  of  action  has  then  vested  in  him  which,  as  a  general  rule, 
cannot  be  divested  without  accord  and  satisfaction  or  release  under 
seal  (n). 

201.  When  A.  stands  by  while  his  right  is  being  infringed  Elements  in 
'  by  B.,  the  following  circumstances  must  be  present  in  order  that  estoppel. 

the  estoppel  may  be  raised  against  A.  (a) :  (1)  B.  must  be  mistaken 
as  to  his  own  legal  rights  ;  if  he  is  aware  that  he  is  infringing  the 
rights  of  another,  he  takes  the  risk  of  those  rights  being  asserted  (b)  ; 
(2)  B.  must  expend  money,  or  do  some  act,  on  the  faith  of  his 
mistaken  belief  (c) ;  otherwise,  he  does  not  suffer  by  A.'s  subsequent 
assertion  of  his  rights  ;  (3)  acquiescence  is  founded  on  conduct  with 
s,  knowledge  of  one's  legal  rights,  and  hence  A.  must  know  of  his 
own  rights  (d)  ;  (4)  A.  must  know  of  B.'s  mistaken  belief ;  with  that 
knowledge  it  is  inequitable  for  him  to  keep  silence  and  allow  B.  to 
proceed  on  his  mistake  (e) ;  (5)  A.  must  encourage  B.  in  his 
expenditure  of  money  or  other  act,  either  directly  or  by  abstaining 
from  asserting  his  legal  right  (/). 

202.  The  doctrine  of  acquiescence  operating  as  an  estoppel  has  Applications 
been  applied  where  a  person  interested  in  property,  whether  as  ^^^^^ 
owner  or  incumbrancer,  has  stood  by  while  another  has  purchased  ' 
what  he  supposed  to  be  a  good  title  to  the  property;  thus  the  person  so 
standing  by  cannot  afterwards  set  up  his  title  against  the  innocent 


(m)  3  &  4  Will.  4,  c.  27,  s.  25. 

(n)  Be  Bussche  v.  AH  (1878),  8  Cli.  D.  286,  C.  A. ;  see  p.  164,  ante. 

(a)  Willmott  v.  Barher  (1880),  15  Ch.  D.  96,  per  Fry,  J.,  at  p.  100  ;  Civil 
Service  Musical  Instrument  Association  v.  Whittman  (1899),  68  L.  J.  (ch.)  484. 

(&)  If  a  person  builds  on  land  of  another  knowing  him  to  be  the  owner 
thereof,  there  is  no  principle  of  equity  which  would  prevent  the  owner  from 
claiming  the  land  with  the  benefit  of  all  the  expenditure  on  it  [Ramsden  v.  By  son 
(1866),  L.  E.  1  H.  L.  129,  fer  Lord  Cranwokth,  L.C.,  at  p.  141  ;  compare 
Jennie  v.  Young  (1858),  2  De  G.  &  J.  136,  C.  A. ;  Story,  s.  799  b). 

(c)  Bann  v.  Spurrier  (1802),  7  Ves.  231,  235  ;  Rochdale  Canal  Co.  v.  King 
(1851),  2  Sim.  (n.  s.)  78 ;  Archbold  v.  ScuUy  (1861),  9  H.  L.  Cas.  360,  383. 

(d)  Neesom  v.  GlarJcson  (1845),  4  Hare,  97. 

(e)  The  knowledge  by  A.  of  33. 's  mistake  imposes  on  A.  the  duty  to  undeceive 
him.  The  doctrine  as  to  a  person  lying  by  so  as  to  create  an  equity  against 
him  arises  ....  if  he  knows  facts  which  are  unknown  to  the  other  persons 
acting  in  violation  of  the  right  which  those  facts  give,  and  does  not  inform  them 
about  it,  but  lies  by  and  lets  them  run  into  a  trap  "  {Russell  v.  Watts  (1883),  25 
Ch.  D.  559,  C.  A.,  per  CoTTO]sr,  L.J.,  at  p.  576),  a  principle  not  affected  by  the 
reversal  of  the  decision  on  appeal  (10  App.  Cas.  590) ;  it  is  his  duty  to  be  active 
and  to  state  his  adverse  title  {Ramsden  v.  By  son,  supra,  at  p.  141 ;  Ashb., 
p.  636).  The  duty  to  give  information  is  of  course  still  greater  when  the 
person  lying  by,  and  permitting  expenditure  by  another,  is  in  a  fiduciary 
relation  to  that  other  (see  Cawdor  {Lord)  v.  Lewis  (1835),  1  Y.  &  C.  (ex.)  427). 

(/)  The  estoppel  is  founded  on  the  consideration  that  it  is  fraudiilent  under 
the  circumstances  for  A.  not  to  give  notice  to  B.  (see  Savage  v.  Foster  (1723),  9 
Mod.  Eep.  35  ;  1  White  &  Tud.  L.  C,  7th  ed.,  p.  455).  But  if  he  gives  notice 
of  a  claim,  this  is  sufficient  to  avoid  the  equity  against  him,  although  he  does 
not  repeat  it  while  the  expenditure  is  being  incurred,  and  although  the  claim  is 
excessive  {Clare  Hall  {Master  etc.)  v.  Harding  (1848),  6  Hare,  273). 
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purchaser  (g),oi  a  person  deriving  title  under  him  (/^).  And  it  has  been 
appKed  where  the  owner,  knowing  his  own  title  to  land,  has  suffered 
another  who  was  ignorant  of  that  title  to  expend  money  on  the  land 
in  buildings  or  other  improvements  ©  ;  and  the  person  so  expending 
money  will  be  entitled  to  have  his  supposed  title  to  the  property 
confirmed  (^),  or,  at  any  rate,  to  be  compensated  for  his  outlay  (I). 

Sect.  4. — Laches, 

The  defence  203.  A  plaintiff  in  equity  is  bound  to  prosecute  hi^S  claim 
of  laches.  without  undue  delay.  This  is  in  pursuance  of  the  principle  which 
underlies  the  Statutes  of  Limitation,  vigilantibus  et  non  dormientihus 
lex  succurrit  {m).  A  court  of  equity  refuses  its  aid  to  stale  demands,, 
where  the  plaintiff  has  slept  upon  his  right  and  acquiesced  for  a 
great  length  of  time  {n).  He  is  then  said  to  be  barred  by  his  laches. 
The  defence  of  laches,  however,  is  only  allowed  where  there  is  na 
statutory  bar.  If  there  is  a  statutory  bar,  operating  either 
expressly  or  by  way  of  analogy,  the  plaintiff  is  entitled  to  the  full 
statutory  period  before  his  claim  becomes  unenforceable  (o) ;  and 

[g)  "  Eor  it  was  apparent  fraud  in  him  not  to  give  notice  of  his  title  to  the 
intended  purchaser  "  {Savage  v.  Foster  (1723),  9  Mod ,  Eep.  35  ;  see  Hobhs  v.  Norto7i 
(1682),  1  Yern.  136  ;  Clare  v.  Bedford  {Earl)  (1690),  13  Vin.  Abr.  536;  2  Yern.. 
151  ;  cited  in  Bath  {Earl)  y.  Mouniague  {Earl)  (1693),  3  Cas.  in  Ch.  55,  85,  104; 
Berrisford  v.  Mihuard  (1740),  2  Atk.  49  ;  Nicholson  v.  Hooper  (1838),  4  My.  & 
Cr.  179,  185,  186  ;  Boyd  v.  Belton  (1844),  1  Jo.  &  Lat.  730;  Stronge  v.  Hawkes- 
(1853),  4  De  G.  M.  &  G.  186,  196,  0.  A. ;  Olliver  v.  King  (1856),  8  De  G.  M.  & 
G.  110,  0.  A.  ;  compare  Vaughan  v.  Vanderstegen  (1854),  2  Drew.  363  ;  Sharpe 
V.  Foy  (1868),  4  Ch.  App.  35 ;  Be  Lush's  Trusts  (1869),  4  Oh.  App.  591). 
Ordinarily,  ignorance  of  his  title  on  the  part  of  the  person  standing  by  prevents- 
the  estoppel  being  raised  against  him  (Byer  v.  Byer  (1682),  2  Cas.  in  Oh.  108) ; 
but  not  in  the  case  of  a  marriage  settlement ;  at  any  rate  where  he  is  a  near 
relation  of  one  of  the  spouses  {Teasdale  v.  Teasdale  (1726),  Cas.  temp.  King, 
59  ;  see  Olliver  v.  King,  supra,  at  p.  118).  A  married  woman  cannot  be  deprived 
of  her  separate  property,  as  to  which  she  is  restrained  from  anticipation,  bv 
estoppel  {Bateman  {Lady)  v.  Faher,  [1898]  1  Oh.  144,  0.  A.). 

{h)  Nicholson  v.  Hooper,  supra. 

{i)  Huning  v.  Ferrers  (1710),  Gilb.  (cH.)  85;  East  Lndia  Co.  v.  Vincent  (1740), 
2  Atk.  83;  Steed  v.  WhitaJcer  (1740),  Barn,  (ch.)  220;  Stiles  v.  Cowper  (1748),  3' 
Atk.  692 ;  Shannon  v.  Bradstreet  (1803),  1  Sch.  &  Lef.  52,  73,  74 ;  see  Oxford's 
(Earl)  Case  (1615),  1  Eep.  Ch.  1  ;  1  White  &  Tud.  L.  C,  6th  ed.,  p.  730. 

{k)  Ramsden  v.  Hyson  (1866),  L.  E.  1  H.  L.  129,  per  Lord  Cranworth,  L.C., 
at  p.  140 :  "If  a  stranger  begins  to  build  on  my  land  supposing  it  to  be  his 
own,  and  I,  perceiving  his  mistake,  abstain  from  setting  him  right,  and  leave 
him  to  persevere  in  his  error,  a  court  of  equity  will  not  allow  me  afterwards 
to  assert  my  title  to  the  land  on  which  he  had  expended  money  on  the  sup- 
position that  the  land  was  his  own  "  ;  Froctor  v.  Bennis  (1887),  36  Ch.  D.  740, 
760,  0.  A. ;  see  Powell  v.  Thomas  (1848),  6  Hare,  300. 

(Z)  Neesom  v.  GlarJcson  (1845),  4  Hare,  97 ;  see  Flimmer  v.  Wellington  Corpora- 
tion (1884),  9  App.  Cas.  699,  P.  0. ;  and  compare  Clavering's  Case  (undated), 
cited  in  Jachson  v.  Cator  (1800),  5  Yes.  688,  690. 

(m)  Cholmondeley  {Marquis)  v.  Clinton  {Lord)  (1820),  2  Jac.  &  W.  1,  140. 

{n)  Smith  v.  Clay  (1767),  3  Bro.  0.  0.  639,  n.,  per  Lord  Camdei^  ;  see  Pickering 
V.  Stamford  (Lord)  (1793),  2  Yes.  272,  280. 

(o)  Archlold  v.  Scully  (1861),  9  H.  L.  Cas.  360,  per  Lord  Wensleydale,  at 
p.  383 ;  Rochdale  Canal  Co.  v.  King  (1851),  2  Sim.  (n.  s.)  78,  89 ;  Re  Baker, 
Collins  V.  Rhodes,  Be  Seaman,  Rhodes  v.  Wish  (1881),  20  Ch.  D.  230,  0.  A. ; 
Re  Maddever,  Three  Toiuns  Bankinq  Co.  v.  Maddever  (1884),  27  Oh.  D.  523, 
0.  A.  ;  Penny  v.  Allen  (1857),  7  De  (1.  M.  &  G.  409,  426  ;  see  Moors  v.  Marriott 
(1878),  7  Oh.  D.  543,  546;  Re  Birch,  Roe  v.  Birch  (1884),  27  Ch.  D.  622;  and 
compare  Eldridge  v.  Knott  (1744),  1  Cowp.  214. 
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an  injunction  in  aid  of  a  legal  right  is  not  barred  till  the  legal  Sect.  4. 
right  is  barred  (p),  though  laches  may  be  a  bar  to  an  interlocutory  Laches, 
injunction  (^). 

204.  The  legislature,  in  enacting  a  statute  of  limitation,  The  nature  of 
specifies  fixed  periods  after  which  claims  are  barred;  equity  does  inches. 

not  fix  a  specific  limit,  but  considers  the  circumstances  of  each 
case  (r).  In  determining  whether  there  has  been  such  delay 
as  to  amount  to  laches  the  chief  points  to  be  considered  are 
(1)  acquiescence  on  the  plaintiff's  part,  and  (2)  any  change  of 
position  that  has  occurred  on  the  defendant's  part.  Acquiescence 
in  this  sense  does  not  mean  standing  by  while  the  violation  of  a 
right  is  in  progress,  but  assent  after  the  plaintiff  has  become  aware 
of  the  violation.  It  is  unjust  to  give  the  plaintiff  a  remedy  where 
he  has  by  his  conduct  done  that  which  might  fairly  be  regarded  as 
equivalent  to  a  waiver  of  it ;  or  where  by  his  conduct  and  neglect 
he  has,  though  not  waiving  the  remedy,  put  the  other  party  in  a 
position  in  which  it  would  not  be  reasonable  to  place  him  if  the 
remedy  were  afterwards  to  be  asserted.  In  such  cases  lapse  of 
time  and  delay  are  most. material.  Upon  these  considerations  rests 
the  doctrine  of  laches  (s). 

205.  The  chief  element  in  laches  is  acquiescence,  and  sometimes  Acquiescence 
this  has  been  described  as  the  sole  ground  for  creating*  a  bar  in  laches"^"^^ 
equity  by  the  lapse  of  time  (t).    Acquiescence  implies  that  the 

person  acquiescing  is  aware  of  his  rights,  and  is  in  a  position  to 
complain  of  an  infringement  of  them  (a).  Hence  acquiescence 
depends  on  knowledge,  capacity,  and  freedom.  As  regards 
knowdedg6,  persons  cannot  be  said  to  acquiesce  in  the  claims  of 
others  unless  they  are  fully  cognisant  of  their  right  to  dispute 


( p)  Fulhuood  Y.  Fullivood  {ISlS),  9  Ch.  D.  176;  com2)are  Cooper  v.  HuhbucJc 
(1860),  30  Beav.  160,  167. 

(q)  Johnson  Y.  Wyatt  (1863),  2  De  G.  J.  &  S.  18  ;  especially  where  expenditure 
has  been  incurred  by  the  defendant  {Birmingham  Canal  Co.  v.  Lloyd  (1812),  18 
Ves.  515  ;  Great  Western  Rail.  Co.  v.  Oxford,  Worcester  and  Wolverhampton  Bail. 
Co.  (1853),  3  De  G.  M.  &  G.  341,  359,  C.  A.). 

(r)  Smith  v.  Clay  (1767),  3  Bro.  0.  C.  639,  n. 

(s)  Lindsay  Petroleum  Co.  v.  Hurd  (1874),  L.  R.  5  P.  C.  221,  per  Lord 
Selborne,  at  p.  239  :  "Two  circumstances  always  important  in  such  cases  are, 
the  length  of  the  delay  and  the  nature  of  the  acts  done  during  the  interval, 
which  might  affect  either  party  and  cause  a  balance  of  justice  or  injustice  in 
taking  the  one  course  or  the  other,  so  far  as  relates  to  the  remedy  "  ;  see 
Erlanger  v.  New  Sombrero  Phosphate  Co.  (1878),  3  App.  Cas.  1218,  per  Lord 
Blackburn,  at  p.  1279;  Re  Sharpe,  Re  Bennett,  Masonic  and  General  Life 
Assurance  Co.  v.  Sharpe,  [1892]  1  Ch.  154,  168,  C.  A. ;  Rochefoucauld  v.  Boustead 
[1897]  1  Ch.  196,  210,  C.  A. ;  Re  Gallard,  Ex  parte  Gallard,  [1897]  2  Q.  B.  815. 

(t)  "  Length  of  time,  where  it  does  not  operate  as  a  statutory  or  positive  bar, 
operates,  as  I  apprehend,  simply  as  evidence  of  assent  or  acquiescence,"  per 
Turner,  L.J.,  in  Life  Association  of  Scotland  v.  Siddal,  Cooper  v.  Greene  (1861), 
3  De  G.  F.  &  J.  58,  72,  C.  A.  ;  compare  Morse  v.  Roijal  (1806),  12  Yes.  355,  374. 

(a)  From  the  difficulty  of  concerted  action,  laches  is  less  readily  imputed  to  a 
class  than  to  an  individual  {A.-G.  v.  Bradford'  Canal  {Proprietors)  (1866), 
L.  R.  2  Eq.  71,  82;  Evans  v.  Smallcombe  (1868),  L.  R.  3  H.  L.  249,  259; 
Bosivell  Y.  Cooks  (1884),  27  Ch.  D.  424,  457,  C.  A.).  As  to  acquiescence  by  share- 
holders in  idtra  vires  acts  of  directors,  see  London  Financial  Association  v.  Kelk 
(1884),  26  Ch.  D.  107,  152;  Re  Sharpe,  Re  Bennett,  Masonic  and  General  Life 
Assurance  Co.  v.  Sharpe,  supra. 
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Sect.  4.  them  (6).  But  it  is  not  necessary  that  the  plaintiff  should  have 
Laches.  known  the  exact  relief  to  which  he  was  entitled  ;  it  is  enough  that 
he  knew  the  facts  constituting  his  title  to  relief  (c).  As  regards 
capacity,  there  is  no  acquiescence,  and  laches  is  not  imputed,  while 
the  party  is  under  the  disability  of  infancy  or  lunacy  {d) ;  but  it 
may  be  imputed  to  a  married  woman  (e).  As  regards  freedom,  a 
person  does  not  acquiesce  while  he  is  subject  to  such  circumstances 
of  undue  influence  or  other  pressure  as  to  deprive  him  of  the 
ability  to  give  a  true  consent,  and  laches  is  not  imputed  until  he  is 
released  from  the  position  in  which  he  is  placed  by  these  circum-' 
stances  (/).  Poverty,  added  to  other  circumstances,  is  a  material 
ingredient  in  deciding  whether  laches  is  to  be  imputed  to  a  vendor 
who  seeks  to  avoid  a  sale ;  but  by  itself  it  does  not  prevent  a  waiver 
of  a  right  (^).  A  remainderman  may  assent  to  a  breach  of  trust 
while  his  interest  is  still  future,  and  he  will  then  be  debarred 
from  complaining  of  it;  but  ordinarily  he  is  not  bound  to  enforce 
his  rights,  and  delay  does  not  prejudice  him  till  after  his  interest 
has  fallen  into  possession  (/i).  Moreover,  there  is  no  laches  until 
the  person  entitled  is  ascertained  (i). 


(&)  Markers.  Marker  (1851),  9  Hare,  1,  16;  see  Burrows  v.  Walls  (1855),  5 
De  G-.  M.  &  G.  233  ;  Beauchamp  {Earl)  v.  Winn  (1873),  L.  E.  6  H.  L.  223,  249 ; 
La  Banque  Jacques- Cartier  v.  La  Banqiie  d'Epargne  de  la  Cite  et  du  District  de 
Montreal  (f887),  13  App.  Cas.  Ill,  118,  P.  0.;  Bees  v.  Be  Bernard^,  [1896] 
2  Ch.  437,  445.  Under  the  Statutes  of  Limitation  ignorance  does  not  prevent 
the  running  of  the  statute  {Bains  v.  Buxton  (1880),  14  Oh.  D.  537,  compare 
Adnam  v.  Sandtuich  {Earl)  (1877),  2  Q.  B.  D.  485,  490 ;  Irish  Land  Commission 
V.  White,  [1896]  2  I.  E.  410) ;  save  in  case  of  fraud  {Gihhs  v.  Guild  (1882),  9 , 
Q.  B.  D.  59,  0.  A.).  : 

(c)  See  Li7idsaij  Betroleum  Co.  v.  Hurd  (1874),  L.  E.  5  P.  C.  221,  at  p.  241  ; ' 
but  ordinarily  a  man  is  not  held  to  confirm  a  title  unless  he  was  fully  aware  at 
the  time,  not  only  of  the  fact  upon  which  the  defect  of  title  depends,  but  of  the 
consequence  in  point  of  law  {Cockerell  v.  Cholmeley  (1830),  1  _Euss.  &  M.  418, 
423) ;  though,  in  general,  when  the  facts  are  known  from  which  a  right  arises, 
the  right  is  presumed  to  be  known  {Stafford  v.  Stafford  (1857),  1  De  G.  &  J. 
193,  202,  0.  A.).  If  he  has  been  mistaken  as  to  his  rights,  he  is  not  guilty 
of  laches  until  he  has  discovered  the  mistake,  or  has  had  reasonable  means 
of  doing  so  {BrooJcshank  v.  Smith  (1836),  2  Y.  &  C.  (ex.)  58 ;  Baker  v. 
Courage  &  Co.,  [1910]  1  K.  B.  56;  see  Stone  v.  Godfrey  (1854),  5  De  G.  M. 
&  G.  76). 

{d)  March  v.  Bussell  (1837),  3  My.  &  Or.  31 ;  Young  v.  Harris  (1891),  65 
L.  T.  45 ;  see  Watson  v.  Tome  (1820),  Madd.  &  G.  153. 

(e)  BerUshire  v.  Home  (1853),  3  De  G.  M.  &  G.  80,  102,  0.  A. ;  compare 
■Sprange  v.  Lee,  [1908]  1  Ch.  424,  431 ;  and  see  Heath  v.  Wickham  (1880),  5 
L.  E.  Ir.  285.  And  now  under  the  Married  Women's  Property  Act,  1882 
'{45  &  46  Yict.  c.  75),  a  married  woman  is  for  this  purpose  in  the  position  of  a 

(/)  Aylward  v.  Kearney  (1814),  2  Ball  &  B.  463,  477 ;  Gregory  v.  Gregory 
(1815),  Coop.  G.  201  ;  Bolerts  v.  Tunstall  (1844),  4  Hare,  257 ;  Allcard  v. 
Skinner  (1887),  36  Ch.  D.  145,  163,  C.  A. ;  see  Purcell  v.  M'Namara  (1806),  14 
Ves.  91;  and  compare  Diinhar  v.  Tredennick  (18153),  2  Ball  &  B.  304,  317; 
Gowland  v.  Be  Faria  (1811),  17  Yes.  20.  ■  . 

{g)  Boherts  v.  Tunstall,  supra, 

(h)  Life  Association  of  Scotland  v.  Siddal,  Cooper  v.  Greene  (1861),  3 
De  G.  E.  &  J.  58,  73,  0.  A. ;  Brice  v.  Blakemore  (1843),  6  Beav.  507  ;  Kirwan  v. 
Kennedy  (1869),  31.  E.  Eq.  472,  484;  Be7vnett  v.  Colle.y  (1833),  2  My.  &  K.  225  ; 
Mehrtens  v.  Andr  ews  (1839),  3  Beav.  72  ;  see  Butler  v.  Career  (1868),  L.  E.  5  Eq. 
276.  But  the  omission  of  the  remainderman  to  take  steps  to  have  the  fund 
secured  may  bar  him  {Re  Taylor,  Atkinson  v.  Lord  (1900),  81  L.  T.  812) 

ii)  Cator  V.  Croijdon  Canal  Co.  (1841),  4  Y.  &  0-  (ex.)  405. 
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When  the  remedy  is  in  respect  of  fraud,  there  is  no  laches  so  long     Sect.  4. 
as  the  party  defrauded  remains,  without  any  fault  of  his  own,  in  Laches, 
ignorance  of  the  fraud  (It)  ;  and  a  person  who  is  entitled  to  rely  caseof 
on  the  fidelity  of  another  is  not  bound  to  inquire  as  to  the  conduct  fraud, 
of  the  other  until  he  has  reason  for  suspicion  (I).     Fraud  is 
not  condoned  unless  the  injured  party  has  full  knowledge  of  all 
the  facts,  and  of  the  equitable  rights  arising  out  of  those  facts 
But  when  the  fraud  has  been  discovered  relief  must  be  sought 
promptly  (n)  ;  and  even  in  cases  of  gross  fraud  it  may  not  be 
granted  after  a  great  lapse  of  time  against  innocent  persons  claim- 
ing under  the  fraudulent  person  (o). 

206.  Regard  must  be  had  to  any  change  in  the  position  of  the  Change  in 
defendant  which  has  resulted  from  the  plaintiff's  delay  in  bringing  <ietendant's 
his  action.    This  may  be,  for  instance,  because  by  the  lapse  of  time     ^  ^  ^ 
he  has  lost  the  evidence  necessary  for  meeting  the  claim.    A  court  of 
equity  will  not  allow  a  dormant  claim  to  be  set  up  when  the  means 
of  resisting  it,  if  unfounded,  have  perished  (j)).    And  where  the 
claim  is  to  set  aside  a  conveyance  of  property,  the  defendant  may 
have  settled  his  mode  of,  living  upon  the  assumption  that  the  con- 
veyance was  valid  (q).    The  fact  that  property  has  passed  through 
various  hands,  and  that  money  has  been  expended  on  it,  is  a  strong 

reason  for  not  setting  aside  an  improper  sale  by  a  trustee  (?•)• 
Any  change  in  the  position  of  the  defendant  tells  more  •  strongly 
against  the  plaintiff,  if  the  latter  has  been  acquainted  with  the 
circumstances  so  as  to  make  it  inequitable  for  him  to  lie  by  (s). 
And  laches  will  be  imputed  where  the  plaintiff,  w^ith  knowledge  of 
his  rights,  has  allowed  the  defendant  to  expend  money  in  the  belief 
that  no  claim  will  be  made  (t). 

207.  Apart  from  considerations  as  to  the  acquiescence  of  the  Delay  so  great 
plaintiff  or  the  change  of  position  of  the  defendant,  the  delay  may  ^^^^ 
be  so  great  as  in  itself  to  constitute  laches  and  render  the  claim  ^  ^ 

{k)  Rolfe  V.  Gregory  (1864),  4  De  G.  J.  &  Sm.  oY6,  579;  Roche  v.  O'Erien 
(1810),  1  Ball  &  B.  330;  see  Clanrkanle  {Marqins)  v.  Henning  (1860),  30  Beav. 
175,  j9er  EoMiLLY,  M.E.,  at  p.  180:  "The  fraud  is  considered  to  be  discovered  at 
the  time  when  such  reasonable  notice  of  what  has  happened  has  been  given  to 
the  person  injured  as  to  make  it  his  duty,  if  he  intends  to  seek  redress,  to  make 
inquiry  and  to  ascertain  the  circumstances  of  the  case";  Browne  v.  McCHntock 
(1873),  L.  E.  6  H.  L.  456.  As  to  secret  working  of  mines,  see  JSulH  Coal  Mining 
Co.  V.  Oshorne,  [1899]  A.  C.  351,  P.  0. ;  Ecclesiastical  Commissioners  for  England 
Y.  North  Eastern  Rail.  Co.  (1877),  4  Ch.  D.  845.  As  to  reopening  accounts  on 
the  ground  of  fraud  recently  discovered,  see  Vernon  v.  Vavjdrey  (1740),  2  Atk. 
119  ;  Allfrey  v.  Allfrey  (1849),  1  Mac.  &  G.  87. 

(/)  Rawlins  v.  Wickham  (1858),  3  De  a.  &  J.  304,  C.  A;  Betjemann  v. 
Beijemann,  [1895]  2  Ch.  474,  C.  A. 

(m)  Moxon  v.  Fayne  (1873),  8  Ch.  App.  881,  885. 

(n)  See  Byrne  v.  Ertre  (1828),  2  Mollt  157. 

(o)  Hercy  v.  Binwoody  (1793),  2  Yes.  87,  92. 

(p)  Bright' Y.  Legerton  (1861),  2  De  G.  F.  &  J.  606,  per  Lord  Campbell.  L.C, 
at  p.  617;  see  Mathew  v.  Brise  (1851),  14  Beav.  341,  346;  Watt  v.  Assets  Co., 
[1905]  A.  C.  317,  329,  333;  and  as  to  cases  of  fraud," see  Charter  v.  Trevelyan 
(1844),  11  CI.  &  Fin.  714,  140,  H.  L. 

iq)  Turner  Y.  Collins  (1871),  7  Ch.  App.  329;  AUcard  v.  Skinner  (1887),  36 
Ch.  D.  145,  192,  C.  A.  ii'        >  ^  ;> 

fr)  Bonney  v.  Ridgard  (1784),  1  Cox,  Eq.  Cas.  145. 

(s)  Erlanger  v.  New  Somlrero  Phosphate  Co.  (1878),  3  App.  Cas.  1218,  1270. 
(0  See  Evans  v.  Smalkombe  (1868),  L.  E.  3  H.  L.  249,  255. 
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Sect.  4.  stale,  so  that  a  court  of  equity  will  decline  to  enforce  it  (u).  Here 
Laches.  the  laches  depends  on  the  mere  negligence  of  the  plaintiff  to  enforce 
his  rights  (v).  And,  in  the  absence  of  infancy  or  some  circum- 
stance preventing  an  action,  twenty  years  may  be  taken  as  the 
period  which  in  practice  will  bar  a  claim  on  the  ground  of  delay  (x). 
But  this  is  not  so  in  the  case  of  an  express  trust,  and  time  alone — 
apart  from  the  statute  (?/) — is  no  bar  to  an  action  for  breach  of 
trust  (a),  though,  like  any  other  equitable  claim,  it  may  be  barred 
by  acquiescence,  whether  this  consists  in  assent  to  the  breach  of 
trust,  or  in  subsequent  condonation  (6),  or  by  other  circumstances 
which,  combined  with  delay,  make  it  inequitable  to  allow  the  action  (c). 

Application  208.  The  practical  application  of  the  doctrine  of  laches  depends 
of  doctrine  of  upon  the  nature  of  the  claim  which  it  is  sought  to  enforce.  In 
laches.  ordinary  cases  of  claims  to  enforce  equitable  rights  (d),  where 


{u)  In  tlie  case  of  a  claim  by  a  company  against  a  director  in  respect  of  a 
matter  ultra  vires  the  company,  acquiescence  must  be  by  all  the  shareholders 
and  may  be  practically  impossible,  so  that,  apart  from  the  Trustee  Act,  1888 
(51  &  52  Vict.  c.  59),  no  bar  is  available  unless  mere  lapse  of  time  constitutes 
laches  {Re  Sharpe,  Be  Bennett,  Masonic  and  General  Life  Assurance  Co.  v. 
Sharpe,  [1892]  1  Ch.  154,  0.  A.). 

(v)  Harcourt  v.  Wliite  (I860),  28  Beav.  303,  per  Eomilly,  M.E.,  at  p.  310  r 
Williams  v.  Thomas,  [1909]  1  Ch.  713,  722  (equitable  action  for  dower);  Brooks 
V.  Mucldeston,  [1909]  2  Ch.  519,  523  (equitable  mortgage  of  advowson)  ;  compare 
Blahe  v.  Gale  (1885),  31  Ch.  D.  196,  210. 

[x)  Byrne  Y.  Frere  (1828),  2  Mol.  157,  ^er  Hart,  L.C.,  at  p.  176;  see  Hercij 
V.  Dinwoody  (1793),  2  Yes.  87,  where  a  creditor's  bill  was  dismissed  after  thirty- 
three  years.  Eut  the  view  that  time  in  itself  is  a  bar  has  not  always  been 
accepted  (see  Pickering  v.  Stamford  [Lord)  (1795),  2  Ves.  581,  where  Ardeis^, 
M.E-.,  at  p.  582,  said  there  was  no  such  thing  as  setting  up  length  of  time  against 
an  equitable  demand  as  a  complete  bar,  and,  at  the  instance  of  a  next  of  kin, 
declared  a  charitable  bequest  void  after  thirty-five  years).  In  certain  cases 
referred  to  later  special  promptitude  is  required,  and  a  much  shorter  period 
than  twenty  years  will  be  a  bar.  And  in  claims  affecting  land  twelve  years  may 
he  Sihai:  {Williams  v.  Thomas,  [1909]  1  Ch.  713,  722,  though  this  seems  a  case  of 
applying  the  analogy  of  the  Statute  of  Limitations ;  see  p.  Vib,post).  As  to  a  claim 
by  a  ward  against  his  guardian,  see  Sleeman  v.  Wilson  (1871),  L.  E.  13  Eq.  36. 

{y)  Trustee  Act,  1888  (51  &  52  Yict.  c.  59),  s.  8  ;  see  title  Limitation  of 
Actions. 

(a)  McDonnell  v.  1^*^6(1865),  11  H.  L.  Cas.  570,  jper  Lord  Westbury,  L.C.,  at  j 
p.  579  ;  Be  Cross,  Ear  stony.  Tenison  (1882),  20  Ch.  D.  109,  C.  A.  ;  Bochefoucauld  I 
v.  Boustead,  [1897]  1  Ch.  196,  212,  C.  A.    Charities  are  subject  to  the  Eeal 
Property  Limitation  Acts  {Magdalen  College,  Oxford  {President  etc.)  v.  A.-G. 
(1857),  6  H.  L.  Cas.  189,  207). 

(h)  As  to  acquiescence  being  a  bar  to  a  cestui  que  trust,  see  Price  v.  Stokes 
(1805),  11  Yes.  319  ;  Walker  v.  Symonds  (1818),  3  Swan.  1,  64;  Maitlands'  Case  > 
(1853),  4  De  Gr.  M.  &  Gr.  769,  779,  C.  A.  ;  Burrows  v.  Walls  (1855),  5  De  G.  M.  ! 
&  G.  233,  251 ;  Farrant  v.  Blanchford  (1863),  1  De  Gr.  J.  &  Sm.  107 ;  Fletcher 
V.  Collis,  [1905]  2  Ch.  24. 

(c)  Harcourt  v.  White  (1860),  28  Beav.  303,  310;  M'Ponnel  v.  White,  supra; 
Carey  v.  Cuthhert  (1873),  7  L  E.  Eq.  542  ;  (1875),  9.L  E.  Eq.  330;  Be  Cross, 
Harston  v.  Tenison,  supra;  Be  Taylor  (1900),  81  L.  T.  812.' 

{d)  In  connection  with  a  claim  to  enforce  an  interest  in  a  partnership  Lord 
Chelmseord,  L.C.,  in  Clarke  and  Chapman  v.  Hart  (1858),  6  H.  L.  Cas.  633, 
divided  equitable  interests  into  "  executed  "  and  "executory,"  and  he  treated  the 
doctrine  of  laches  as  being  confined  to  the  latter  class ;  executed  interests,  he 
said,  could  only  be  lost  by  conduct  amounting  to  waiver.  But  it  is  well  settled 
that  the  doctrine  of  laches  applies  to  all  equitable  claims,  including  claims  for 
breaches  of  trust,  which  are  the  most  important  class  of  claims  in  respect  of 
executed  interests,  and  Lord  Chelmsford's  restriction  of  the  doctrine  of  laches 
has  not  been  adopted.    The  distinction  which  he  really  intended,  perhaps,  was  , 
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the  delay  is  not  so  excessive  as  to  be  a  bar  in  itself,  the  couTt 
looks  for  evidence  of  the  circumstances  which  constitute  laches, 
namely,  acquiescence  by  the  plaintiff  or  change  of  position  on 
the  part  of  the  defendant;  and  the  plaintiff  is  not  barred  unless 
such  evidence  is  given  (e).  This  applies  to  claims  against  trustees 
and  others  in  a  fiduciary  position  to  set  aside  sales  (/),  to 
claims  to  set  aside  a  sale  of  a  reversion  (g),  or  a  sale  by  a 
mortgagee  (//);  to  claims  by  mortgagees  (0,  or  a  beneficiary  (/b),  to 
follow  assets ;  and  to  claims  in  respect  of  partnership  interests  (I). 
And  it  applies  generally  to  claims  in  respect  of  breach  of  trust, 
subject,  however,  to  the  rule  that  time  itself  is  no  bar — that  is,  is 
not  evidence  of  acquiescence  (m). 

209.  In  certain  classes  of  claims  a  stricter  rule  prevails,  and  the  Cases  where 
claim  to  relief  in  equity  must  be  made  with  special  promptitude,  special 
These  are  claims  to  establish  constructive  trusts,  to  set  aside  gifts  required."*^  ^ 
made  under  undue  influence,  and  to  obtain  specific  performance  or 
rescission  of  contracts.    In  cases  of  constructive  trust,  relief  which 

between  claims  of  the  nature,  considered  in  this  section,  in  which,  in  the  absence 
of  actual  acquiescence,  the  plaintiff  may  not  be  barred  for  a  considerable  time, 
and  claims  of  the  nature  considered  in  the  following  section,  where  the  claim 
must  be  made  promptly  and  even  a  slight  delay  may  be  treated  as  laches. 

(e)  See  Fomfret  v.  Windsor  (1752),  2  Yes.  Sen.  472,  482 ;  Stone  v.  Godfrey 
(1854),  5  De  G.  M.  &  G.  76. 

(/)  As  to  purchases  by  trustees,  see  ffaJl  v.  Noi/es  (1796),  cited  3  Yes. 
748;  Morse  Y.  Boy al  {1806),  12  Yes.  355;  Gregory  v.  Gregm-y  (1815),  Coop.  G. 
201  ;  Watson  v.  Toone  (1820),  Madd.  &  G.  153  ;  Boherts  v.  Tunstall  (1845),  4 
Hare,  257  ;  Baker  v.  Bead  (1854),  18  Beav.  398 ;  Beningfield  v.  Baxter  (1886),  12 
App.  Cas.  167,  P.  0.  ;  as  to  purchase  by  a  solicitor  from  his  client.  Champion 
V.  Bigby  (1830),  1  Euss.  &  M.  539  ;  Gresley  v.  Mousley  (1858),  1  Giff.  450. 

[g]  Moth  V.  Atwood  (1801),  5  Yes.  845;  Sibhering  y.  Bakarras  {Earl)  (1850), 
3  I)e  G.  &  Sm.  735.  Where,  upon  a  sale  of  a  reversion,  the  circumstances  are 
•such  as  to  entitle  the  vendor  to  set  it  aside,  it  has  been  held  that  there  is  no 
laches  until  the  reversion  falls  into  possession  {Salter  v.  Bradshatv,  Bradshaiu 
V.  Salter  (1858),  26  Beav.  161  ;  Beynon  v.  Cook  (1875),  10  Ch.  App.  389,  393,  n.). 
But  it  is  apprehended  that  if  this  were  many  years  after  the  sale,  the  vendor 
could  not  rely  on  further  time,  but  would  then  have  to  apply  for  relief  promptly 
(see  Salter  v.  Bradshaw,  Bradshaw  v.  Salter,  supra). 

{h)  BobertsonY.  Norris  {]8o8),  1  Giff.  421 ;  Pooley's  Trustee  y.  Whetham  {1886) , 
S3  Ch.  D.  Ill,  123,  C.  A. ;  Nutt  v.  Easton,  [1899]  1  Ch.  873  ;  [1900]  1  Ch.  29, 
C.  A. ;  see  Martinson  v.  Clowes  (1882),  21  Ch.  D.  857. 

(*)  Bidgway  v.  Neivstead  (1861),  3  De  G.  F.  &  J.  474;  Blake  v.  Gale  (1886), 
32  Ch.  D.  571,  580,  C.  A. ;  compare  Leahy  v.  De  Moleyns,  [1896]  1  I.  E.  206, 
-C.  A. ;  Be  Lacey,  Howard  v.  Lightfoot,  [1907]  1  Ch.  330,  C.  A. 

{k)  Harris  v.  Harris  (No.  2)  (1861),  29  Beav.  110;  see  Bate  v.  Hooper  (1855), 
5  De  G.  M.  &  G.  338. 

{I)  Claims  in  respect  of  partnership  interests  are  subject  to  the  consideration 
"that  the  plaintiff  must  not  wait  to  see  whether  the  partnership  business  will 
result  in  a  profit  or  a  loss.  Hence  if  a  partner  has  received  notice  of  forfeiture  of 
his  interest  and  does  not  object,  he  will  be  held  to  have  acquiesced  after  the 
lapse  of  a  short  time  {Prendergast  v.  Turton  (1841),  1  Y.  &  C.  Ch.  Cas.  98,  on 
appeal  (1843),  13  L.  J.  (ch.)  268  ;  Bule  v.  Jewell  (1881),  18  Ch.  D.  660  ;  Palmer 
<Y.  Moore,  [1900]  A.  C.  293,  P.  C.) ;  but  otherwise,  where  he  objects  and  the 
delay  is  not  excessive  {Clarke  and  Chapman  v.  Hart  -{l8b8),  6  H.  L.  Cas.  633  ; 
.Garden  Gully  United  Quartz  Mining  Co.  v.  McLister  (1875),  1  App.  Cas.  39,  P.  C.) 

(m)  Life  Association  of  Scotland  v.  Siddal,  Cooper  v.  Greene  (1861),  3  De  G. 
P.  &  J.  58,  72,  C.  A. ;  Harcourt  v.  White  (1860),  28  Beav.  303,  310  ;  McDonnell 
V.  White  (1865),  11  H.  L.  Cas.  570,  579  ;  Jones  v.  Hiqgins  (1866),  L.  E.  2  Eq.  538  ; 
Be  Taylor,  Atkinson  v.  Lord  (1900),  81  L.  T.  812.  A  tenant  for  life  is  not  neces- 
sarily prejudiced  by  delay  in  asserting  her  right  to  recoupment  of  deficiency  of 
income  out  of  an  existing  fund  {Mills  v.  Drewitt  (1855),  20  Beav.  632). 
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Sect.  4.  would  have  been  given  originally  will  be  refused  after  long  acqui- 
Laches.  escence  (n) ;  the  equity  must  be  pursued  within  some  reasonable 
time(o).  Especially  is  this  the  case  where  the  claim  is  to 
establish  a  trust  in  respect  of  property  of  a  speculative  nature  (p). 
In  the  case  of  gifts  made  under  undue  influence,  there  is  no  laches 
in  the  donor  until  he  is  acquainted  with  his  rights  and  the 
influence  is  at  an  end  (q)  ;  but,  so  soon  as  he  is  in  this  position,  he 
must  assert  his  equitable  claim  to  have  the  gift  set  aside  promptly, 
in  order  that  the  persons  affected  may  know  what  line  of  conduct 
they  are  to  adopt  with  regard  to  the  transaction  (r).  In  claims,  too, 
for  specific  performance  and  for  rescission  of  contracts,  the  special 
relief  in  equity  is  only  given  on  condition  of  the  plaintiff  coming  with 
great  promptitude.  Specific  performance  is  relief  which  the  court 
will  not  give,  unless  in  cases  where  the  parties  seeking  it  come 
promptly,  and  as  soon  as  the  nature  of  the  case  will  admit  (s).  Any 
substantial  delay  after  the  negotiations  have  terminated — such  as  a 
year  or  probably  less — will  be  a  bar  (t).  And  in  cases  of  rescission 
the  defendant  may  be  altering  his  position  on  the  faith  of  the 
contract  standing,  and  the  claim  to  rescind  must  be  made 
promptly  (a) ;  especially  in  the  case  of  a  contract  to  take  shares  (b). 


{n)  Beckford  v.  Wade  (1805),  17  Yes.  87,  97,  P.  C. 

(o)  Toiunshend  v.  Toiimshend  (1783),  1  Bro.  C.  C.  550,  554. 

(p)  Clegg  v.  Edmondson  (1857),  8  De  G.  M.  &  G.  787,  C.  A. ;  demerits  y.  Hall 
(1858),  2  De  G.  &  J.  173,  0.  A.  ;  Senhouse  v.  Christian  (undated),  cited  19  Yes. 
at  p.  159;  Norway  v.  Eoive  (1812),  19  Yes.  144;  see,  however,  Turner  v. 
Trelawney  (1841),  12  Sim.  49,  where  a  trust  of  mining  property  was  established 
notwithstanding  the  lapse  of  fifteen  years  and  large  expenditure  on  the  mines.  j 

(g)  Allcard  v.  Skinner  f  1887),  36  Ch.  D.  145,  per  Kekewich,  J.,  at  p.  163.  i 

{r)  Turner  v.  Collins  (1871),  7  Ch.  App.  3^.  For  instances,  see  Wright  v. 
Vanderplank  (1856),  8  De  G.  M.  &  G.  133,  C.  A.  ;  Mitchell  v.  Eomfray  (1881),  8 
Q.  B.  D.  587,  0.  A. ;  Allcard  v.  Skinner  (1887),  36  Ch.  D.  145,  C.  A.  In  Hatch 
V.  Hatch  (1804),  9  Yes.  292,  a  gift  was  set  aside  after  twenty  years,  but  the  ! 
circumstances  were  special,  and  the  decision  was  an  extreme  one  ;  see  Turner 
V.  Collins,  supra ;  Byrne  v.  Frere  (1828),  2  Mol.  157. 

(s)  Eads  V.  Williams  (1854),  4  De  G.  M.  &  G.  674  ;  Re  Oriental  Steam  Navi- 
gation Co.,  Ex  parte  Briggs  (1861),  4  De  G.  F.  &  J.  191  ;  Barclay  v.  Messenger 
(1874),  43  L.  J.  (CH.)  449,  456  ;  see  ifoore  v.  Marrable  (1866),  1  Ch.  App.  217; 
but  the  rule  was  not  applied  in  a  case  where  the  plaintiff  had  been  in  possession 
under  an  agreement  for  a  lease,  and  then  called  for  a  lease  {Shepheard  v. 
Walker  (1875),  L.  E.  20  Eq.  659 ;  Clarke  v.  Moore  (1844),  1  Jo.  &Lat.  723,  727); 
contra,  oif  the  possession  is  not  claimed  under  the  agreement  with  the  vendor's 
knowledge  {Mills  v.  Haywood  (1877),  6  Ch.  D.  196,  C.  A.)  ;  see  also  title 
Specific  Performance. 

(t)  Watson  V.  Reid  (1830),  1  Euss.  &  M.  236 ;  Southcomh  v.  Exeter  {Bishop) 
(1847),  6  Hare,  213  ;  and  see  Hertford  {Marquis)  v.  Boore  (1801),  5  Yes.  719 
(fourteen  months  not  a  bar)  ;  Harrington  v.  Wheeler  (1789),  4  Yes.  686  (six 
years  a  bar) ;  Mihuard  v.  Thanet  {Earl)  (1801),  5  Yes.  720,  n.  (seven  years  a 
bar).  The  purchaser  of  a  reversion  cannot  wait  till  the  reversion  falls  in  before 
enforcing  his  contract  {Levy.y.  8togdon,  [1899]  1  Ch.  5,  C.  A.). 

(a)  See  Lindsay  Petroleum  Co.  v.  Hurd  (1874),  L.  S.  5  P.  0.  221,  239  ;  Seddon 
and  London  Salt  Co.,  Ltd.  v.  North-Eastern  Salt  Co.  (1905),  53  W.  E.  232 ;  com- 
pare Mutual  Reserve  Life  Lnsurance  Co.  v.  Foster  (1902),  20  T.  L.  E.  715, 
H.  L.  (two  years  allowed) ;  Molloy  v.  Mutual  Reserve  Life  Lnsurance  Co.  (1906), 
94  L.  T.  756,  C.  A.  (six  years'  limit  suggested  in  case  of  misrepresentation). 

(&)  Such  a  claim  must  be  made  immediately  on  the  facts  being  known 
{Sharpley  v.  Louth  and  East  Coast  Rail.  Co.  (1876),  2  Ch.  D.  663,  685,  C.  A.) ; 
compare  Venezuela  Central  Rail.  Co.  {Directors  etc.)y.  Kisch  (1867),  L.  E.  2  H.  L.  i 
99 ;  and  see  Taite's  Case  (1867),  L.  E.  3  Eq.  795  ;  Re  Scottish  Petroleum  Co.  (1883),  | 
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Sect.  5. — Analogy  of  the  Statutes  of  Limitation.  Sect.  5. 

210.  In  certain  cases  the  Statutes  of  Limitation  apply  expressly  the  St°atut°es 
to  equitable  claims,  as  in  the  case  of  equitable  claims  to  land  or  ofLimita- 
rentcharges  (c) ;  and  a  court  of  equity,  of  course,  acts  in  obedience  tion. 
to  the  statutes,  and  applies,  in  regard  to  such  claims,  the  express  ^  ^iT^cts 
bar  of  the  statute.    Moreover,  when  claims  are  made  in  equity  onthe"^anaiogy 
which  are  not,  as  regards  equitable  proceedings,  the  subject  of  any  of  the 
express  statutory  bar,  but  the  equitable  proceedings  correspond  to  j^-^^J^^.^^^^^^ 
a  remedy  at  law  in  respect  of  the  same  matter  which  is  subject  to  '"^^ 
a  statutory  bar,  a  court  of  equity,  in  the  absence  of  fraud  or  other 
special  circumstances,  adopts,  by  way  of  analogy,  the  same  limita- 
tion for  the  equitable  claim  {d).    thus  proceedings^  in  .equity  to 
recover  a  simple  contract  debt  are  subject  to  the  six-years'  limit 
imposed  by  the  Limitation  Act,  1623(6');  and  the  same  limit 
applies,  perhaps,  to  equitable  remedies  which  assume  the  existence 
of  a  contract,  such  as  specific  performance  (/).  But  where  a  claim  in 
respect  of  personal  estate  is  not  subject  to  any  limitation,  equity 
does  not  impose  a  limitation  in  analogy  to  the  limitation  on  claims 
to  real  estate  (g). 

23  Ch.  D.  413,  434,  C.  A.  ;  Be  Snyder  DynamVe  Projectile  Go.,  Ltd.,  Skeltoris 
Case  (1893),  68  L.  T.  210. 

(c)  Eeal  Property  Limitation  Act,  1833  (3  &  4  Will.  4.  c.  27),  s.  24 ;  see  title 
Limitation  of  Actions. 

{d)  Hovenden  v.  Annesley  {Lord)  (1806),  2  Sch.  &  Lef.  607,  per  Lord 
Eedesdale,  at  p.  632  ;  see  Smith  v.  Clay  (1767),  3  Ero.  C.  C.  639,  n.  ;  Bond  v. 
Hopkins  (1802),  1  Sch.  &  Lef.  413,429;  Bedford  v.  Wade  (1805),  17  Yes.  87, 
P.  C.  ;  Cholmondeley  {Marquis)  v.  Clinton  {Lord)  (1820),  2  Jac.  &  W.  1,  121.  It 
has  been  suggested  that  in  such  cases  courts  of  equity  act  in  obedience  to,  and 
not  merely  in  analogy  to  the  statute  {Cholmondeley  {Marquis)  v.  Clinton  {Lord) 
(1821),  4  Bli.  1,  119,  il.  L.).  But  the  true  principle  is  that  "  where  the  remedy 
in  equity  is  correspondent  to  the  remedy  at  law,  and  the  latter  is  subject  to  a 
limit  in  point  of  time  by  the  Statute  of  Limitations,  a  court  of  equity  acts 
by  analogy  to  the  statute,  and  imposes  on  the  remedy  it  affords  the  same 
limitation.  But  if  an}-  proceeding  in  equity  be  included  in  the  words  of  the 
statute,  there  a  court  of  equity,  like  a  court  of  law,  acts  in  obedience  to  the 
statute  "  {Knox  v.  Gye  (1872),  L.  R.  5  H.  L.  656,  per  Lord  Westbury,  at  p.  674). 
In  cases  of  fraud,  such  as  fraud  committed  by  the  secret  working  of  under- 
ground coal,  the  period  of  limitation  is  not  reckoned  in  equity  till  the  fraud  is, 
or  could  with  reasonable  dilligence  be,  discovered  {Ecclesiastical  Commissioners- 
for  England  v.  North-Eastern  Bail.  Co.  (1877),  4  Oh.  D.  845,  860;  Gihhs  v.  Guild 
(1882),  9  Q.  B.  D.  59,  C.  A.  ;  and  similarly  in  cases  of  mistake  (BrookshanJc  v. 
Smith  (1836),  2  Y.  &  C.  (ex.)  58 ;  Baker  v.  Courage  &  Co.,  [1910]  1  K.  B.  56,  63). 

{e)  21  Jac.  1,  c.  16;  Be  Greaves,  Bray  v.  To/ield  (1881),  18  Ch.  D.  551,  554; 
Be  Hollingshead,  Hollingshead  v.  Wehster  (1888),  37  Ch.  D.  651 ;  Be  Chant,  Bird 
V.  Godfrey,  [1905]  2  Ch.  225.  As  to  claims  for  misrepresentation,  see  Peek  v. 
Gurney  (1873),  L.  R.  6  H.  L.  377,  384,  402.  The  analogy  extends  to  debts  of 
a  married  woman  in  respect  of  her  separate  estate  {Be  Hastings  {Lady),  Hallett 
V.  Hastings  (1887),  35  Ch.  D.  94,  105,  C.  A.).  Secret  profit  made  by  an  agent 
or  other  person  in  a  fiduciary  position  is  recoverable  as  an  equitable  debt,  and 
the  period,  in  analogy  to  the  statute,  is  six  years ;  but  it  does  not  run  till  the 
facts  are  discovered  {Metropoliton  Bank  v.  Heiron  (1880),  5  Ex.  D.  319,  0.  A. ; 
compare  Lister  &  Co.  v.  Stuhbs  (1890),  45  Ch.  D.  1,  C.  A.)  ;  and  as  to  secret  profit 
by  a  director  or  promoter,  see  Be  Fitzroy  Bessemer  Steel  etc.  Co.  (1884),  50  L.  T.  144. 

(/)  See  Firth  v.  Slingsly  (1888),  58  L.  T.  481,  483  ;  though  in  Talmash  v. 
Mugleston  (1826),  4  L.  J.  (o.  s.)  (oh.)  200,  it  was  held  that  specific  performance 
was  not  subject  to  the  six  years'  limitation.  In  practice,  as  stated  at  p.  174, 
ante,  it  is  subject  to  a  shorter  limitation. 

{g)  Mellersh  v.  Brown  (1890),  45  Ch.  D.  225. 
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See  Equity;  Husband  and  Wife. 


ESCAPE. 

See  Criminal  Law  and  Procedure. 


ESCHEAT. 

See  Constitutional  Law;  Copyholds;  Crown  Practice;  Descent 
and  Distribution  ;  Real  Property  and  Chattels  Real. 


ESCROW. 

See  Deeds  and  Other  Instruments. 


ESTATE. 
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See  title  Executors  and  Administrators. 
Corporations  ;  Eevenue. 
Executors  and  Administrators. 
Wills. 

Executors  and  Administrators. 
Executors    and  Administra- 
tors. 
Settlements. 


Part  I. — Introduction. 

Sect.  1. — Incidence  of  the  various  Death  Duties. 

Names  of  the  211.  The  Death  Duties  (a)  are  seven  in  number,  namely,  the 
death  duties.    Estate  Duty,  the  Settlement  Estate  Duty,  the  Legacy  Duty,  the 

Succession  Duty,  the  Probate  Duty  (&),  the  Account  Duty,  and  the 

Temporary  Estate  Duty. 
Incidence  of       ^^^^  incidence  of  the  various  duties  is  shortly  as  follows  : — 
the  duties.         The  estate  duty  (c)  is  leviable  in  respect  of  property  passing  on 

death.     The  settlement  estate  dutj{d)  is  a  further  estate  duty 

leviable  where  property  is  settled.     The  legacy  duty  (e)  and  the 


{a)  Compare  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  13  (3).  It  has  been 
said  that,  in  dealing  with  questions  under  the  Finance  Act,  1894  (57  &  58 
Yict.  c.  30),  and  the  Succession  Duty  Acts,  regard  should  be  had  to  the  substance 
of  the  transactions  on  which  these  questions  turn,-  rather  than  to  the  forms  of 
conveyancing  which  the  parties  to  them  may  have  adopted  to  carry  out  their 
objects  {Lethlridge  v.  A.-G.,  [1907]  A.  0.  19,  pe?*  Lord  Atkinson,  at  pp.  20, 
27).    See  title  Descent  and  Distribution,  Vol.  XI.,  pp.  1 — 31. 

(b)  In  Scotland,  called  Inventory  Duty. 

(c)  See  p.  183,  post. 

(d)  See  p.  228,  post. 

(e)  See  p.  232,  post. 
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succession  duty  (/)  are  additional  duties,  alternatively  leviable,  in     ^^^^t.  l. 
respect  of  beneficial  interests  acquired  on  death.  Incidence  of 

The  remaining  three  duties  are  leviable  in  connection  with  deaths  the  various 
which  occurred  before  the  2nd  August,  1894  (g),  before  which  date  S^f'^^ 
estate  duty  and  settlement  estate  duty  were  not  leviable.  The  pro- 
bate  duty  {h)  is  leviable  in  respect  of  personal  property  passing 
under  will  or  intestacy.  The  account  duty  (i)  is  leviable  in  connec- 
tion wdth  deaths  which  occurred  after  the  31st  May,  1881,  in 
respect  of  certain  dispositions  of  personal  property  which  may  be 
regarded  as  substitutes  for  wills  (/c).  The  temporary  estate  duty(Z) 
is  leviable  in  connection  wdth  deaths  which  occurred  within  seven 
years  after  the  31st  May,  1889,  as  an  addition  to  the  probate  duty 
or  account  duty,  and,  in  certain  cases,  to  the  succession  duty,  where 
the  property  exceeds  £10,000  in  value. 

Sect.  2. — Management  of  the  Duties, 

212.  The  death  duties  are  under  the  management  of  the  Commis- 
sioners of  Inland  Revenue  (m),  who  have  all  necessary  powers  for 
carrying  into  execution  the  various  Acts  of  Parliament  by  which 
they  are  imposed  (n). 

Sect.  3. — Composition  of  Claims. 

213.  Where,  by  reason  of  the  number  of  deaths  on  which  Power  to 
property  has  passed,  or  of  the  complicated  nature  of  the  interests  compound, 
of  different  persons,  or  from  any  other  cause,  it  is  difficult,  without 
undue  expense,  to  ascertain  exactly  the  amount  of  the  death  duties 
payable  ifi  respect  of  any  property  or  any  interest  therein,  the 
Commissioners  may,  on  the  application  of  any  person  accountable 
for  the  duty,  accept  an  appropriate  sum  by  way  of  composition  for 
all  the  death  duties  payable  in  respect  of  such  property  or 
interest  (o). 


Managed  by 
the  Commis- 
sioners of 
Inland 
Revenue* 


(/)  See  p.  262,  post. 

{g)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  ss.  21  (2),  24. 
(//)  See  p.  305,  post. 

(i)  See  note  (a),  p.  185,  note  (A),  p.  187,  notes  {7c),  (s),  p.  188,  note  (c),  p.  189, 
note  p.  190,  notes  (r),  (t),  p.  191,  note  (e),  p.  192,  note  {i),  p.  199,  note  (Z), 
p.  206,  note  {q),  p.  220,  and  note  (*),  p.  222,  post. 

(7c)  A.-G.  V.  Gosling,  [1892]  1  Q.  B.  545,  per  cur.,  at  p.  550. 

(/)  See  note  (l),  p.  206,  note  (t),  p.  283,  and  note(&),  p.  312,  post. 

(m)  See  pp.  212,  231,  249,  292,  314,  post.  All  communications  in  regard 
to  death  duties  should  be  addressed  to  the  Secretary,  Estate  Duty  Office, 
Somerset  House,  London,  W.C.  A  list  of  the  forms  of  affidavit  and  account 
used  in  accounting  for  death  duties  will  be  found  in  the  official  form  No.  18. 

(w)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  9;  Customs  and 
Inland  Eevenue  Act,  i881  (44  &  45  Yict.  c.  12),  s.  26  (1) ;  Customs  and  Inland 
Eevenue  Act,  1889  (52  &  53  Yict.  c.  7),  s.  9(1);  Inland  Eevenue  Eegulation 
Act,  1890  (53  &  54  Yict.  c.  21),  s.  1  (2).  See  Agreement  with  France,  dated 
15th  November,  1907,  for  the  prevention  of  frauds  in  connection  with  death 
duties  (Treaty  Series,  No.  10,  1908,  Cd.  3965).  See  also  Declaration,  da,ted 
27th  August,  1872,  as  to  succession  or  legacy  duties  on  property  of  Biitish 
subjects  dying  in  the  Canton  of  Yaud^  or  of  citizens  of  that  Canton  dying  in 
the  British  dominions  (1873,  C.  685);  compare  Domicile  Act,  1861  (24  &  25 
Yict.  c.  121),  and  Naturalization  Act,  1870  (33  &  34  Yict.  c.  14),  s.  6. 

(o)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  13  (1). 
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Sect  3. 
Composition 
of  Claims. 

Particulars  to 
be  furnished. 

Certificate  of 
discharge. 


After  lapse 
of  twenty 
years. 


Where 
amount 
of  interest 
small. 
Objects  of 
national  etc. 
interest 
given  etc. 
for  public 
purposes. 

Persons  killed 
in  war. 


In  order  to  arrive  at  the  amount  to  be  accepted,  the  accountable 
person  is  to  furnish  the  Commissioners  with  all  the  information  in 
his  power  respecting  the  property  and  the  several  interests  therein, 
and  other  circumstances  of  the  case  (p). 

When  the  duty  agreed  to  be  accepted  by  the  Commissioners  has 
been  paid,  they  are  to  give  a  certificate  (q)  in  full  discharge  of  all 
claims  for  death  duties  in  respect  of  such  property  or  interest  (r). 

The  certificate  does  not  discharge  any  person  from  any  duty  in 
case  of  fraud  or  failure  to  disclose  material  facts  (s). 

Sect.  4 —Remission  of  Duty  and  Interest. 

214.  If,  after  the  expiration  of  twenty  years  from  a  death  upon 
which  any  death  duty  became  leviable,  any  such  duty  remains 
unpaid,  the  Commissioners  may,  if  they  think  fit,  on  the  application 
of  any  person  accountable  or  liable  for  such  duty,  or  interested  in 
the  property,  remit  the  payment  of  the  duty,  or  any  part  of  it,  or 
any  interest  upon  it  (t)  . 

The  Commissioners  may  also  remit  interest  where  the  amount 
appears  to  them  to  be  so  small  as  not  to  repay  the  expense  and 
trouble  of  calculation  and  account  (a). 

The  Treasury  may  remit  any  duty  leviable  in  respect  of  any  such 
pictures,  prints,  books,  manuscripts,  works  of  art  or  scientific  collec- 
tions as  appear  to  the  Treasury  to  be  of  national,  scientific,  or 
historic  interest,  and  to  be  given  or  bequeathed  for  national  purposes, 
or  to  any  university,  county  council,  or  municipal  corporation  (b). 

Where  any  person  dies  from  wounds  inflicted,  accident  occurring, 
or  disease  contracted,  within  twelve  months  before  death,  while  on 
active  service  against  an  enemy,  whether  on  sea  or  land,  and  was 
at  the  time  either  subject  to  the  Naval  Discipline  Act  (c),  or  to 
military  law,  whether  as  an  officer,  non-commissioned  officer,  or 
soldier,  under  Part  V.  of  the  Army  Act  (d),  the  Treasury  may,  on 
the  recommendation  of  the  Secretary  of  State  or  of  the  Admiralty, 
as  the  case  requires,  remit  or  repay  up  to  £150  in  any  one  case,  the 
whole  or  any  part  of  the  death  duties  leviable  in  respect  of  property 
passing  upon  the  death  of  the  deceased  to  his  widow  or  lineal 
descendants,  if  the  total  value  for  the  purpose  of  estate  duty  of  the 
property  so  passing  does  not  exceed  565,000  (e). 


[p)  Einance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  13  (1). 

(q)  See  note  (6),  p.  218,  post  I 
(r)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  13  (1). 
(s)  lUd.,  s.  13  (2). 

{t)  lUd.,  s.  8  (11)  ;  Finance  Act,  1907  (7  Edw.  7,  c.  13),  s.  13. 
(a)  Einance  Act,  1896  (59  &  60  Yict.  c.  28),  s.  18  (3). 

(&)  Einance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  15  (2).  See  also  p.  202,  post; 
Einance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  63.  See  title  Corporations, 
Yol.  YIII.,  p.  378,  j 

(c)  29  &  30  Yict.  c.  109,  printed  as  amended,  in  accordance  with,  the  Naval 
Discipline  Act,  1884  (47  &  48  Yict.  c.  39),  s.  7  (2). 

{d)  Army  Act,  1881  (44  &  45  Yict.  c.  58),  printed  as  amended,  in  accordance 
with  the  Army  (Annual)  Act,  1885  (48  &  49  Yict.  c.  8),  s.  8  (2)  ;  see  title  Eoyal 
Forces. 

(e)  Einance  Act,  1900  (63  &  64  Yict.  c.  7),  s.  1-1  (l).'  The  death  must  be  after 
the  nth  October,  1899  {ibid.,  s.  14  (2) }. 
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Part  II.— Estate  Duty. 

Sect.  1. — The  ImjjositioJi  of  the  Duty,  Sect.  1. 

The 

216.  Estate  duty(/)  is  leviable,  save  as  expressly  provided  (^),  imposition 

upon  the  principal  value  of  all  property,  settled  or  not,  which  of  the 

passes,  or  is  deemed  to  pass,  on  death  (h),  but  only  once  on  the  Duty, 
same  death  (i). 

The  death  must  be  after  the  1st  August,  1894  (k),  ^{^^q  charge. 

Sect.  2. — Property  which  j^i^sses. 
Sub- Sect.  1. — Property. 

216.  **  Property  "  includes  real  and  personal  property,  and  the  Meaning  of 

proceeds  of  sale  thereof,  respectively,  and  any  money  or  investment  "  P^^opeity." 
for  the  time  being  representing  such  proceeds  (Z). 

"Property  passing  on  the  death"  includes  property  passing  ''Property 

either  immediately  on  the  death  or  after  any  interval,  either  Xath?'* 


(/)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  ss.  1—4,  5  (2),  (3),  (5),  6—15, 
16(1),  (3),  (5),  17,  20—22,  24,  42,  Scheds.  L,  II. ;  Finance  Act,  1896  (59  &  GO 
Vict.  c.  28),  ss.  14—17,  18  (1),  (3),  20—22,  24,  39—40,  Sched.,  Part  III.; 
Finance  Act,  1898  (61  &  62  Vict.  c.  10),  s.  13  ;  Finance  Act,  1900  (63  &  64 
Vict.  c.  7),  ss.  11  (1),  12—14,  18,  Sched.  II.  ;  Eevenue  Act,  1903  (3  Edw.  7, 
c.  46),  ss.  14,  17  (2) ;  Finance  Act,  1907  (7  Edw.  7,  c.  13),  ss.  12,  14—16,  30, 
Scheds.  I.,  III. ;  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  ss.  54—56  (1), 
57,  59—61  (1),  (2),  (5),  62—64,  95,  96  (1),  (3),  Scheds.  II.,  VI.  The  Finance 
Act,  1894  (57  &  58  Vict.  c.  30),  s.  23,  and  the  Finance  Act,^  1900  (63  &  64  Vict, 
c.  7),  8.  13  (2),  contain  provisions  affecting  Scotland  exclusively.  The  Finance 
(1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  61  (1),  (3),  (4),  contains  provisions 
affecting  Ireland  exclusively.  The  Finance  Act,  1894  (57  &  58  Vict.  c.  30), 
ss.  1 — 24,  is  referred  to  as  the  "Principal  Act"  (Finance  Act,  1896  (59  &  60 
Vict.  c.  28),  s.  24  (2);  Finance  Act,  J  907  (7  Edw.  7,  c.  13),  s.  12;  Finance 
(1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  54) ;  and  the  Finance  Act,  1896 
(59  &  60  Vict.  c.  28),  ss.  14—24,  the  Finance  Act,  1907  (7  Edw.  7,  c.  13), 
ss.  12—16,  and  the  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  ss.  54—64, 
are  to  be  construed  with  it  (Finance  Act,  1896  (59  &  60  Vict.  c.  28),  s.  39  ; 
Finance  Act,  1907  (7  Edw.  7,  c.  13),  s.  30  (2);  Finance  (1909-10)  Act,  1910 
(10  Edw.  7,  c.  8),  s.  96  (3)).  "Estate  duty"  means  estate  duty  under  the 
Principal  Act  (Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  22  (1)  (e) ),  as  dis- 
tinguished from  the  temporary  estate  duty  under  the  Customs  and  Inland 
Eevenue  Act,  1889  (52  &  53  Vict.  c.  7),  ss.  5,  6. 

(g)  See  pp.  192  et  seq.,  jpost. 

\h)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  ss.  1,2.  It  has  been  said  that 
property  only  passes  on  death  when  it  then  changes  hands  [Cowley  {Earl)  v. 
Inland  Revenue  Commissioners,  [1899]  A.  0.  198,  jper  Lord  Macnaghten,  at 
pp.  210,  211  ;  Inland  Revenue  Commissioners  v.  Priestley,  [1901]  A.  C.  208,  per 
Lord  Macnaghten,  at  p.  213). 

[i)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  7  (10). 

\k)  Ibid.,  s.  24.  In  the  Finance  Act,  1894  (57  &  58  Vict.„  c.  30),  unless  the 
context  otherwise  requires,  the  expressions  "deceased"  and  "deceased  person  " 
mean  a  person  dying  after  the  1st  August,  1894  (ibid.,  s.  22  (l)(a) ).  In  the 
Finance  Act,  1896  (59  &  60  Vict.  c.  28),  unless  the  context  otherwise  requires, 
those  expressions  mean  a  person  dying  after  the  30th  June,  1896  {ibid., 
8.  24  (1)  (b);  Re  Gibbs,  Thorne  v.  Cibbs,  [1898]  1  Ch.  625). 

(0  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  22  (1)  (f). 
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Sect.  2. 

Property 
which 
passes. 


Meaning  of 
"  settlement " 
and  "settled 
property." 


Estates  in 
dower  or  by 
curtesy. 


Lands  or 
chattels 
inalienably 
settled  by  Act 
of  Parliament 
or  royal  grant. 


certainly  or  contingently,  and  either  originally  or  by  way  of  sub- 
stitutive limitation,  and  "on  the  death "  includes  "at  a  period 
ascertainable  only  by  reference  to  the  death"  (m). 

Every  estate  includes  all  income  accrued  upon  the  property 
comprised  therein  down  to  and  outstanding  at  the  date  of  the 
death  (n), 

Sub-Sect.  2. — Settled  Property. 

217.  Settled  property"  means  property  comprised  in  a  settle- 
ment (o),  and  "settlement"  means  any  "instrument,"  whether 
relating  to  real  or  personal  property,  which  is  a  settlement  within 
the  meaning  of  s.  2  of  the  Settled  Land  Act,  1882  (p),  or  if  it 
related  to  real  property  wo  aid  be  a  settlement  within  the  meaning 
of  that  section,  and  includes  a  settlement  effected  by  a  parol 
trust  iq). 

Property  in  which  the  wife  or  husband  of  a  person,  dying 
after  the  1st  August,  1894,  takes  an  estate  in  dower  or  by 
the  curtesy,  or  any  other  like  estate,  is  regarded,  for  the  pur- 
pose of  estate  duty,  as  if  it  were  settled  by  the  will  of  the 
deceased  (r). 

Lands  or  chattels  which  are  so  settled,  whether  by  Act  of 
Parliament  or  royal  grant,  that  no  one  of  the  persons  successively 
in  possession  is  capable  of  alienating  them  (otherwise  than  under 
the  powers  of  sale  or  exchange  in  the  Settled  Land  Act,  1882  (s)  ) 
are  not,  for  the  purpose  of  estate  duty,  regarded  as  settled  property, 
even  where  the  possessor's  interest  is,  in  law,  a  tenancy  for 
life  (0. 


(m)  Pinance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  22  (1)  (1) ;  compare  A.-G.  v. 
Gell  (1865),  3  H.  &  C.  615,  and  Ring  v.  Jarman  (1872),  L.  K.  14  Eq.  357. 
(n)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  6  (5). 
(o)  im.,  s.  22  (1)  (h). 

(p)  Settled  Land  Act,_1882  (45  &  46  Yict.  c.  38),  s.  2.  A  settlement  within 
the  meaning  of  this  section  is  any  "  instrument  or  instruments,"  under  or  by 
virtue  of  which  any  land,  or  any  estate  or  interest  therein,  stands  for  the  time 
being  limited  to  or  in  trust  for  any  persons  by  way  of  succession — i.e.,  succes- 
sively upon  death  (J..- C  V.  Oiuen,  A.-G.  v.  Coulson,  [1899]  2  Q.  B.  253,  per 
Kennedy,  J. ,  at  pp.  265,  266) — and,  it  has  been  said,  includes  every  device  known 
to  conveyancers  by  which  the  enjoyment  of  estate  "under  the  same  deed  or 
will"  may  be  had  by  different  persons  succeeding  to  the  estate  in  their  order 
{Lord  Advocate  v.  Stewart's  Trustees  (1899),  36  Sc.  L.  E.  297,  per  Lord  M'Laren, 
at  p.  300).  In  ascertaining  the  meaning  of  the  expression  "  settlement  "  for  the 
purpose  of  the  estate  duty,  regard,  it  has  been  said,  is  to  be  had  to  the  decisions 
under  the  Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38)  {Be  Campbell,  [1902] 
1  K.  B.  113,  C.  A.,  per  Stirling,  L.J.,  at  p.  121);  see  title  Settlements. 
An  estate  or  interest  in  remainder  or  reversion  not  disposed  of  by  a  settlement, 
and  reverting  to  the  settlor  or  descending  to  the  testator's  hen-,  is,  for  purposes 
of  the  Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38),  an  estate  or  interest  coming 
to  the  settlor  or  heir  under  or  by  virtue  of  the  settlement,  and  comprised  in  the 
subject  of  the  settlement  (Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38),  s.  2  (2) ). 
But,  for  certain  purposes  of  the  Pinance  Act,  1894  (57  &  58  Yict.  c.  30),  compare 
Me  Cochrane,  [1906]  2  I.  E.  200,  0.  A.,  per  Holmes,  L.J.,  at  p.  201. 

{q)  Einance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  22  (1)  (i). 

(r)  Hid.,  ss.  22  (1)  (a),  22  (3),  24. 

\s)  Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38).  ■ 

(#)  Finance  Act,  1894  (o7  &  58  Yict.  c.  30),  s.  5  (5). 
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Property 
"  deemed  to 


to  dispose. 


Sect.  3. — Property  which  is  deemed  to  pass.  P^roperty 
Sub-Sect.  I. —Meaning  of  '*  deemed  to  pass.''  which  iS 

218.  Certain  specific  descriptions  of  property  are  deemed  to  <ieemedto 
pass  (a)  on  death  (h).    It  has  been  said  that  property  passing  on 
death,  and  property  deemed  to   pass,  are   mutually  exclusive 
classes  (c),  but  that  property  deemed  to  pass  is  to  be  regarded  as  if 
it  in  fact  passed  (d). 

Sub-Sect.  2. — Froperty  of  luliich  the  Deceased  was  competent  to  dispose 

at  his  Death. 

219.  Property  of  which  the  deceased  was,  at  the  time  of  his  Meaning  of 
death,  competent  to  dispose  is  deemed  tp  pass  on  his  death (e).  "competent 

A  person  is  deemed  competent  to  dispose  of  property  if  he 
has  such  an  estate  or  interest  in  it,  or  such  a  power  or  authority, 
as  would,  if  he  w^ere  sui  juris,  enable  him  to  appoint  or  dispose  of 
it  as  he  thinks  fit,  including  a  tenant  in  tail,  whether  in  possession 
or  not(/).  The  power  may  be  exercisable  by  instrument  inter 
vivos  or  testamentary  (g),  or  both  (h). 

(a)  Property  deemed  to  be  included  as  property  passing  (the  language  of  the 
Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  2  (1) ),  and  property  deemed  to  pass, 
are  synonymous  terms  [Inland  Revenue  v.  Hey  wood- Lonsdale"  s  Trustees  (1906), 
43  Sc.  L.  K.  589,  ^er  the  Lord  Ordinary  (Johnston),  at  p.  591) ;  and  compare 
Finance  Act,  1896  (59  &  60  Yict.  c.  28),  ss.  14,  15  (1),  (4),  and  Pinance  Act, 
1900  (63  &  64  Vict.  c.  7),  ss.  11  (1),  12  (2),  where  the  term  "  deemed  to  pass  " 
is  used. 

Property  passing  on  death  is  to  be  deemed  to  include,  inter  alia,  property 
which,  in  effect,  would,  under  the  law  m  force  prior  to  the  imposition  of  the 
estate  duty,  have  been  liable  to  account  duty  on  the  deceased's  death,  if  the 
charge  to  that  duty  had  extended  to  real  as  well  as  personal  property,  and  the 
words  "  voluntary  "  and  "  voluntarily,"  and  a  reference  to  a  '*  volunteer,"  were 
omitted  from  the  charging  sections  (Finance  Act,  1894  (57  &  58  Yict.  c.  30), 
s.  2  (1)  (c) ;  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12), 
s.  38  (1),  (2);  Customs  and  Inland  Eevenue  Act,  1889  (52  &  53  Yict.  c.  7), 
s.  11  (1));  see  pp.  187—191,  post. 

The  word  "voluntarily"  in  this  connection  means  without  consideration" 
[A.-G.  V.  Smyth,  [1905]  2  I.  E.  553,  per  Palles,  C.B.,  at  p.  564).  Dispositions 
of  property  made  in  consideration  of  marriage  were,  therefore,  brought  within 
the  charge  of  estate  duty,  although  they  were  not  within  the  charge  of  account 
duty  [ihid.,  at  p.  569).  Secus,  where  the  consideration  was  in  money  or  money's 
worth  paid  to  the  disponer  for  his  own  use  or  benefit  (see  p.  195,  piost).  By  the 
Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  59  (2),  however,  gifts  inter 
vivos  made  in  consideration  of  marriage  are  not  property  which  is  deemed 
to  pass  on  the  donor's  death,  at  any  rate  where  the  donor  died  after  the 
29th  April,  1909. 

(h)  Fmance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  2  (1). 

(c)  Cowley  (Earl)  v.  Inland  Revenue  Commissioners,  [1899]  A.  C.  198,  ^er  Lord 
Macnaghten,  at  p.  212. 

{d)  A.-G.  v.  Jameson,  [1904]  2  I.  R.  644,  per  Palles,  C.B.,  at  p.  688  ;  compare 
also,  A.-G.  v.  Rohinson,  [1901]  2  I.  E.  67,  per  Palles,  C.B.,  at  p.  88. 

(e)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  2  (1)  (a). 

(/)  Ihid.,  s.  22  (2)  (a);  and  compare  A.-G.  v.  Ballett  (1857),  2  H.  &  N.  368. 
It  has  been  doubted  whether  a  person,  not  a  tenant  in.  tail,  can  be  considered  as 
competent  to  dispose  of  property  where,  by  going  through  certain  forms,  he 
might  come  into  the  position  of  being  able  to  dispose  of  it  {Lord  Advocate  v. 
Moray's  (Earl)  Trustees  (1904),  41  Sc.  L.  E.  267,  per  Lord  M'Laren,  at  p.  273  ; 
see  also  Inland  Revenue  v.  Gunnincfs  Trustees  (1907),  44  Sc.  L.  E.  514). 

{g)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  22  (1)  (b). 

Qi)  Ihid.,  s.  22  (2)  (a). 
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Sect.  3.  Money  which  a  person,  under  such  a  power  or  authority,  can 
Property  charge  on  property  of  another  person  (i),  is  deemed  to  be  property 
.which  is    of  which  he  has  power  to  dispose  (k) . 

deemed  to  a  power  exercisable  in  a  fiduciary  capacity  under  a  disposition 
not  made  by  the  deceased  himself,  or  exercisable  by  him  as  tenant 
for  life  under  the  Settled  Land  Act,  1882  (l),  or  as  mortgagee,  does 
not  confer  competency  to  dispose  (m). 

A  disposition  taking  effect  out  of  the  interest  of  a  deceased  person 
is  deemed  to  have  been  made  by  him,  whether  the  concurrence  of 
any  other  person  was  or  was  not  required  (n). 

An  interest  in  expectancy  of  which  the  deceased  was  competent 
to  dispose  is  deemed  to  pass  on  his  death  (o). 

The  expression  "  interest  in  expectancy  "  includes  an  estate  in 
remainder  or  reversion,  and  every  other  future  interest,  whether 
vested  or  contingent  ( p).  It  does  not,  however,  include  reversions 
expectant  upon  the  determination  of  leases  ( p). 

Property  which  accrues  to  a  deceased  person's  estate  under  a 
gift  in  the  will  of  an  ancestor  who  survived  him,  but  which 
gift,  by  reason  of  such  person  having  left  issue,  one  at  least  of 
whom  survives  such  ancestor,  does  not  fail((?),  is  property  of 
which  the  deceased  was,  at  the  time  of  his  death,  competent  to 
dispose  (r). 

Stjb-Sect.  3. — Property  in  which  an  Interest  was  limited  to  cease  on  the 
Deceased's  Death. 

220.  Property  in  which  the  deceased  or  any  other  person  had 
an  interest  (s),  of  definite  amount  (t),  ceasing  on  the  deceased's 
death,  is  deemed  to  pass  on  the  death  to  the  extent  to  which  the 
interest  extended  to  the  income  of  the  property  (a). 

Property  in  which  the  deceased  person  or  any  other  person 
had  an  estate  or  interest  limited  to  cease  on  the  death  of  the 
deceased  is  also  deemed  to  pass  on  that  death,  notwithstanding 
that  the  estate  etc.  has  been  surrendered,  assured,  divested,  or 


{i)  Lord  Advocate  v.  Moray's  (Earl)  Trustees  (1904),  41  Sc.  L.  E.  261,  jper  the 
Lord  Ordinary  (Stormonth  Darling),  at  p.  271. 

{k)  Einance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  22  (2)  (c). 
{I)  45  &  46  Yict.  c.  38. 

(m)  finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  22  (2)  (a). 
{n)  Ihid.,  s.  22  (2)  (b). 

(o)  Compare  ihid.,  ss.  5  (3),  7  (6) ;  Inland  Revenue  Commissioners  v.  Priestley^ 
[1901]  A.  0.  208,  per  Lord  Macnaghten,  at  p.  213. 

(p)  FiDance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  22  (1)  (j). 
\q)  WiUs  Act,  1837  (7  Will.  4  &  1  Yict.  c.  26),  s.  33. 

(r)  Be  Scott,  [1901]  1  K.  B.  228,  0.  A.  Seemingly  such  property,  although  in 
truth  a  mere  spes  successionis,  is  to  be  regarded  as  an  interest  in  expectancy  (S.  0., 
[1900]  1  Q.  B.  372,  per  Ohannell,  J.,  at  p.  388).      '  ■ 

{s)  It  has  been  said  that  the  interest  may  be  that  of  a  trustee  {H.  M.  Advocate 
V.  WTaggart  Stewart  (1906),  43  Sc.  L.  E.  465,  per  the  Lord  President  (Lord 
Dunedin),  at  p.  473  (an  accumulated  fund  under  the  will  of  a  testator  aying 
before  the  Finance  Act,  1894  (57  &  58  Yict.  c.  30)  )  ). 

(t)  A.-G.  V.  Power,  [1906]  2  1.  E.  272,  280  (a  discretionary  trust). 

(a)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  ss.  2  (1)  (b),  7  (7);  Inland  Pevenue 
V.  Maclachlan  (1899),  36  Sc.  L.  E.  727  ;  Lord  Advocate  v.  Henderson's  Trustees 
(1905),  42  Sc.  L.  E.  720. 


Belease  of  life 
interest  to 
remainder- 
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otherwise  disposed  of,  whether  for  value  or  not,  to  or  for  the  benefit 
of  any  person  entitled  to  an  estate  or  interest  in  remainder  or 
reversion  in  the  property,  unless  the  surrender  etc.  was  bond 
fide  (h)  made  or  effected  three  years  before  the  death  of  the 
deceased,  and  bond  fide  possession  and  enjoyment  of  the  property 
was  assumed  thereunder  immediately  upon  the  surrender  etc.,  and 
thenceforward  retained  to  the  entire  exclusion  of  the  person  who 
had  the  estate  etc.  so  limited  to  cease,  and  of  any  benefit  to  him 
by  contract  or  otherwise  (c). 

In  the  case  of  surrenders  etc.  effected  for  public  or  charitable 
purposes,  the  period,  however,  is  twelve  calendar  (d)  months,  and 
not  three  years  (e). 

In  order  that  the  property  may  be  deemed  to  pass  on  the 
deceased's  death,  it  seems  that  there  must  be  an  enforceable  right 
in  the  surrenderor  etc.  to  non-exclusion  or  to  a  benefit  (/),  and 
that  where  the  property  surrendered  etc.  can  properly  be  regarded 
as  indivisible,  any  retainer,  or  enjoyment,  or  any  benefit,  provided 
that,  in  either  case,  it  is  enforceable,  will  avoid  the  whole  claim  for 
exception  (g). 


Sect.  3. 
Property 
which  is 
deemed  to 
pass. 


Sub-Sect.  4. — Gifts  Mortis  causa  and  Inter  vivos. 

221.  Property  taken  as  a  donation  mortis  causa  is  deemed  to  Domtiones 
pass  on  the  donor's  death  (/i).  ^ausd. 


{h)  See  p.  188,  and  note  (/),  p.  210,  -post,  as  to  the  meaning  of  bond  fide. 

(c)  Finance  Act,  1900  (63  &  64  Yict.  c.  7),  s.  11(1);  Finance  (1909-10)  Act, 
1910  (10  EJw.  7,  c.  8),  s.  59  (1).  The  death  must  be  after  the  31st  March,  1900 
(Finance  Act,  1900  (63  &  64  Yict.  c.  7),  s.  11  (1)  ).  If  the  death  is  before  the 
30th  April,  1909,  the  period  is  twelve  months,  and  not  three  years  {ibid) ;  and  it 
is  so  also  where  the  surrender  etc.  was  effected  before  the  30th  April,  1908 
(Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  59  (1) ).  Prior  to  the  Finance 
Act,  1900  (63  &  64  Vict.  c.  7),  s.  11  (1),  where  a  life  interest  was  surrendered, 
to  the  entire  exclusion  of  the  surrenderor,  the  duty  was  not  chargeable  {A.-G.  v. 
Beech,  [1899]  A.  0.  53),  even  where  the  surrender  was  effected  within  a  year  of 
the  surrenderor's  death  {A.-G.  v.  De  PrevilJe,  [1900]  1  Q.  B.  223,  C.  A.). 

{d)  Interpretation  Act,  1889  (52  &  53  Yict.  c.  63),  s.  3. 

(e)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  59  (1),  even  where  the 
death  is  after  the  29th  April,  1909  {ibid.). 

{/)  H.  M.  Advocate  v.  M'Taggart  Stewart  (1906),  43  Sc.  L.  E.  465.  _  The 
question  is,  was  the  deceased  the  old  proprietor  retaining  a  benefit  of  his  old 
estate,  or  was  he  a  guest  getting  as  a  guest  what  the  new  proprietor  chose  to 
give  him  {per  the  Lord  President  (Lord  Dukedin),  at  p.  474).  This  case,  how- 
ever, was  argued  and  decided  upon  certain  admissions,  and  was  prior  to  the 
Eevenue  Act,  1906  (6  Edw.  7,  c.  20),  s.  12,  which  repealed  the  Exchequer  Court 
(Scotland)  Act,  1856  (19  &  20  Yict.  c.  56),  s.  43,  by  which  the  defendant  in  a 
Scottish  case  of  Inland  Eevenue  was  precluded  from  givmg  evidence,  and  could 
not,  therefore,  be  interrogated.  The  question  whether,  to  involve  the  payment 
of  duty,  the  non-exclusion  or  benefit  is  of  necessity  enforceable  is  perhaps, 
therefore,  still  in  doubt. 

(g)  H.  M.  Advocate  v.  M'Taggart  Stewart  (1906),  43  Sc.  L.  E.  465,  per  the  Lord 
Ordinary  (Pearson),  at  p.  471.  See  also  p.  189,  post,  and  the  cases  there  cited, 
as  to  inter  vivos  gifts  not  to  the  entire  exclusion  of  the  donor. 

(A)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  2  (1)  (c) ;  Customs  and  Inland 
Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  38  (2)  (a).  There  can  be  no  such 
gift  of  real  or  leasehold  property  (compare  Richards  v.  Syms  (1740),  Barn,  (ch.) 
90,  per  Lord  Hardwicke,  L.C,  at  p.  93  ;  discussed  in  Duffield  v.  Elwes  (1827),  1 
Bli.  (n.  s.)  497,  per  Lord  Eldon,  L.C,  at  p.  539).  Where  the  donor  died  after  the 
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Sect.  3. 

Property 
which  is 
deemed  to 
pass. 

Immediate 
gifts  inter 
vivos. 


222.  Property  taken  under  a  disposition  purporting  to  operate 
as  an  immediate  gift  inter  vivos,  if  it  was  not  bond  fide  made,  that 
is,  as  a  real  transaction  intended  to  have  operative  effect  (i),  three 
years  before  the  donor's  death,  is  also  deemed  to  pass  on  the 
death  (A;). 

In  the  case  of  gifts  made  for  public  or  charitable  purposes,  the 
period,  however,  is  twelve  months,  and  not  three  years  (Z). 

A  gift  may  be  bond  fide  although  it  is  made  to  avoid  death 
duties  (m).  It  need  not  be  made  in  contemplation  of  death  at 
all  (n),  but  it  must,  seemingly,  be  of  property  which,  if  it  had  not 
been  given,  would  have  been  chargeable  with  estate  duty  as  part 
of  the  donor's  estate  (o). 

The  disposition  may  be  by  way  of  transfer,  delivery,  declara- 
tion of  trust,  settlement  upon  persons  in  succession  (p),  or 
otherwise  {q). 

A  gift  may  be  liable  to  duty  although  made  in  pursuance  of  an 
antecedent  moral  {r)  or  enforceable  voluntary  (s)  obligation,  and,  in 


31st  May,  1881,  but  before  the  2nd  August,  1894,  account  duty  is  chargeable- 
(Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  38  (2)  (a)). 
{i)  See  note  (/"),  p.  210,  _^os^. 

{h)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  2  (I)  (c) ;  Customs  and  Inland 
Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  38  (2)  (a);  Customs  and  Inland 
Eevenue  Act,  1889  (52  &  53  Yict.  c.  7),  s.  11  (1)  (first  branch) ;  Finance  (1909-10) 
Act,  1910  (10  Edw.  7,  c.  8),  s.  59  (1).  If  the  donor's  death  was  before  the  30th 
April,  1909,  the  period  is  twelve  months,  and  not  three  years  (Finance  Act,  1894 
(57  &  58  Yict.  c.  30),  s.  2  (1)  (c) ) ;  and  it  is  so  also  where  the  gift  was  effected  before 
the  30th  April,  1908  (Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  59  (1) ).  It 
has  been  said  that  "  gift  "  is  to  be  construed  in  the  broad  sense  of  res  data,  and 
not  in  the  narrower  and  stricter  sense  of  res  donata  {H.  M.  Advocate  v.  Htywood- 
LonsdaWs  Trustees  (1906),  43  Sc.  L.  E.  529,  per  the  Lord  President  (Lord 
Dttnedin),  at  p.  533;  see  also  A.-G.  Y.Smyth,  [1905]  2  I.  E.  553,  per  Palles,. 
C.B.,  at  p.  571).  Personal  property  taken  as  an  immediate  gift  inter  vivos,. 
within  three  months  of  the  death  (extended  to  twelve  months  by  the  Customs 
and  Inland  Eevenue  Act,  1889  (52  &  53  Yict.  c.  7),  s.  11  (1) ),  where  the  donor 
died  after  the  31st  May,  1881,  but  before  the  2nd  August,  1894,  is  chargeable  with 
account  dutv  (Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),. 
s.  38  (2)  (a) )". 

{I)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  59  (1),  even  where  the- 
death  is  after  the  29th  April,  1909  {ihid.). 

(m)  A.-G.Y.  Richmond  and  Gordon  (Duke),  [1909]  A.  C.  466. 

(n)  A.-G.  V.  Booth  (1894),  63  L.  J.  (q.  b.)  356;  A.-G.  v.  Richmond  and  Gordon 
(Duke),  [1909]  A.  C.  466,  per  Lord  Atkinson,  at  p.  475. 

(o)  A.-G.  Y.  Be  Preville,  [1900]  1  Q.  B.  223,  C.  A.  (release  of  a  life  interest). 

[p)  Miles  Y.  R.  (1897),  41st  Eeport  of  the  Commissioners  of  Inland  Eevenue^ 
167,  following  A.-G.  v.  Jacols  Smith,  [1895]  2  Q.  B.  341,  353,  C.  A.  ;  A.-G.  v. 
Smyth,  [1905]  2  I.  E.  553;  H.  M.  Advocate  y.  Hey wood-LonsdaWs  Trustees^ 
supra  ;  Inland  Revenue  v.  Heywood-Lonsdale' s  Trustees  (1906),  43  Sc.  L.  E.  589. 
See  also  Wheeler  v.  Humphreys,  [1898]  A.  C.  506,  per  Lord  Macnaghten,  at 
p.  509. 

{q)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  2  (1)  ('c) ;  Customs  and  Inland 
Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  38  (2)  (a) ;  Customs  and  Inland 
Eevenue  Act,  1889  (52  &  53  Yict.  c.  7),  s.  11  (1)  (first  branch). 

(r)  A.-G.  V.  Chamberlain  (1904),  90  L.  T.  581. 

(s)  A.-G.  Y.  Cobham  {Viscount)  (1904),  90  L.  T.  816;  H.  M.  Advocate  v. 
Hey vuood- Lonsdale's  Trustees  (1906),  43  Sc.  L.  E.  529.  Gifts  in  consideration  of 
marriage  were  made  chargeable  with  estate  duty  by  the  Finance  Act,  1894 
(57  &  58  Yict.  c.  30),  s.  2  (1)  (c) ;  see  A.-G.  v.  Holden,  [1903]  1  K.  B.  832  ; 
A.-G.  Y.  Smyth,  [1905]  2  I.  E.  553.  It  was  otherwise  in  the  case  of  account  duty, 
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the  latter  case,  not  the  less  so  by  reason  of  its  purporting  to  be 
made  in  consideration  of  the  release  of  the  prior  obligation  (t). 

The  donee  may  be  a  member  of  a  restricted  class  in  whose  favour 
the  donor  has  acquired  the  right  to  make  gifts  out  of  another's 
property  (w),  and,  seemingly,  whether  such  right  was  acquired  by 
purchase  or  gratuitously  (a), 

223.  Property  taken  under  any  gift,  whenever  made,  is  deemed  ^i^^^s,  when- 
to  pass  on  the  donor's  death,  if  bond  fide  (b)  possession  and  enjoy-  wherrdonor 
ment  of  it  was  not  immediately  assumed  by  the  donee,  and  not  entirely 
thenceforward  retained  to  the  entire  exclusion  of  the  donor,  or  of  excluded, 
any  benefit  to  him  by  contract  or  otherwise  (c) . 

The  right  to  possess  under  the  terms  of  a  gift  is  not 
possession  (d) ;  and  it  is  payment,  and  not  the  obligation  to  pay, 
which  confers  enjoyment  (e). 

The  possession  and  enjoyment,  seemingly,  may  be  assumed  by 
the  donee  in  the  ordinary  course  of  business,  provided  that  the 
donor  does  not  by  any  collusion,  trick,  or  undue  delay  continue  to 
enjoy  the  use  of  or  take  any  benefit  from  the  property  (/). 

If  the  non-exclusion  of,  or  benefit  to,  the  donor  extends  to, 
or  overrides,  the  whole  subject-matter  of  the  gift,  the  whole  is 
chargeable  with  estate  duty  (^7).    But  where  the  reservation  can  be 


-where  the  donor  died  after  the  31st  May,  1881,  but  before  the  2iid  August,  1894  ; 
and  by  the  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  59  (2),  such  gifts 
are  not  deemed  to  pass  on  the  donor's  death,  at  any  rate  where  the  death  was 
.after  the  29th  April,  1909. 

{t)  A.-G.  V.  Cohliam  {Viscount)  (1904),  90  L.  T.  816. 

[u)  Inland  Revenue  v.  Hey  wood- Lonsdale's  Trustees  (1906),  43  Sc.  L.  R.  589. 
(a)  lUd.,  per  the  Lord  Ordinary  (Johnston),  at  p.  591. 
(6)  See  note  (/),?.  210,  post. 

(c)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  2  (1)  (c) ;  Customs  and  Inland 
Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  38  (2)  (a);  Customs  and  Inland 
Eevenue  Act,  1889  (52  &  53  Vict.  c.  7),  s.  11  (1)  (first  branch).  To  escape  the 
duty,  the  deceased  must  be  excluded  both  from  the  possession  and  enjoyment 
of  the  property  and  from  any  benefit  {A.-G.  v.  Greij  {Earl),  [1898]  2  Q.  B.  534, 
C  A.,  per  A.  L.  Smith,  L.J.,  at  p.  541).  As  to  what  is  not  possession  and 
enjoyment,  see  A.-G.  v.  Wagliorn  (1909),  Times,  6th  February.  Where  the 
donor  died  after  the  31st  May,  1889,  but  before  the  2nd  August,  1894,  and  the 
gift  was  of  personal  property,  account  duty  is  chargeable  (Customs  and  Inland 
Eevenue  Act,  1889  (52  &  53  Yict.  c.  7),  s.  il  (1)  ). 

{d)  H.  M.  Advocate  v.  M'Taggart  Stewart  (1906),  43  Sc.  L.  E.  465,  per  the 
Lord  President  (Lord  Dunedin),  at  p.  474. 

(e)  H.  M.  Advocate  v.  Heyivood- Lonsdale' s  Trustees  (1906),  43  Sc.  L.  E.  529, 
per  the  Lord  Ordinary  (Pearson),  at  p.  532. 

(/ )  Matheson  v.  Inland  Revenue  Commissioners  (1898),  14  Sheriff  Court  Eeports, 
156  (payment  made  when  donor  called  on  her  agent  to  settle  money  matters 
with  him,  three  months  after  the  date  when  the  gift  purported  to  be  made). 

{g)  Grey  {Earl)  v.  A.-G.,  [1900]  A.  C.  124  (reservation  to  the  donor  of 
an  annuity  less  than  the  income  of  the  property  given,  and  a  power  of  revoca- 
tion of  the  gift  in  certain  events,  namely,  the  donee's  death  in  the  donor's 
lifetime,  or  failure  by  the  donee  to  perform  certain  covenants,  including  a 
covenant  to  pay  the  donor's  debts  out  of  the  property  ;  the  power  of  revocation 
was  released  within  a  year  of  the  donor's  death).  Where  what  was  reserved  is 
released  outside  the  period  preceding  the  donor's  death  within  which  enjoyment 
by  the  donor  involves  payment  of  duty,  the  gift  is  not  deemed  to  pass  on  the 
donor's  death  (Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  59  (3) ),  at  any 
Jate  where  he  died  after  the  29th  April,  1909. 
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considered  as  extending  to  a  part  only  of  the  subject-matter,  then, 
seemingly,  only  that  part  is  chargeable  with  the  duty  (h). 

The  benefit  need  not  be  reserved  out  of  the  subject-matter 
of  the  gift,  but  may  be  secured  only  by  the  donee's  personal 
covenant  (i) . 

A  transaction  does  not  cease  to  be  a  gift  merely  because 
the  annual  benefit  secured  to  the  donor  is  greater  than  the  interest 
on  the  property  comprised  in  the  gift  at  the  rate  obtainable  on 
trust  investments,  or  because  the  annual  payment  to  the  donor  is 
to  be  continued  by  the  donee  to  a  third  person  after  the  donor's 
death  (A;). 

A  contingent  reversion,  reserved  to  the  donor,  in  the  corpus 
of  property  given  upon  trusts  is  not  reserved  out  of  the  gift,  but  is 
something  not  comprised  in  the  gift®. 

224.  Money  received  under  a  policy  of  assurance  effected  by  any 
person  on  his  life,  where  the  policy  is  wholly  kept  up  by  him  for 
the  benefit  of  a  designated  (m)  donee,  whether  nominee  or  assignee, 
or  a  part  of  such  money  in  proportion  to  the  premiums  paid  by  him, 
where  the  policy  is  partially  kept  up  by  him  for  such  benefit,  is 
deemed  to  pass  on  the  assured's  death  (n). 

The  liability  to  duty  is  independent  of  the  existence  of  any 
obligation  upon  the  assured  to  keep  up  the  policy,  or  of  any  arrange- 
ment between  him  and  any  other  person  in  relation  thereto  (o) . 

Sub-Sect.  5. — Settlements  with  Reservation, 

225.  Property  passing  under  (^)  any  settlement  effected  by  any 
instrument  not  taking  effect  as  a  will.,  whereby  an  interest  in  the 
property,  or  the  proceeds  of  the  sale  of  it,  for  life  or  any  other 
period  determinable  by  reference  to  death  (q),  is  reserved  either 
expressly  or  by  implication  to  the  settlor,  or  whereby  the  settlor 
may  have  reserved  to  himself  the  right,  by  the  exercise  of  any 
power,  to  restore  to  himself,  or  to  reclaim  the  absolute  interest  in 


(h)  A.-O.  V.  Grey  {Earl),  [1898]  1  Q.  B.  318,  per  Ohannell,  J.,  at  p.  325  ; 
see  also  Be  Cochrane,  [1905]  2  I.  E.  626,  per  Kenny,  J.,  at  p.  643, 
{i)  A. -a.  V.  Worrall,  [1895]  1  Q.  B.  99,  0.  A. 

{k)  A.-G.  V.  Johnson,  [1903]  1  K.  B.  617,  C.  A.;  and  corn-pare  Lord  Advocate  y. 
M'Kersies  (1881),  19  Sc.  L.  E.  438;  Grossman  v.  R  (1886),  18  Q.  B.  D.  256; 
Lord  Advocate  v.  Wilsons  (1894),  31  Sc.  L.  E.  819. 

(l)  Be  Cochrane,  [1906]  2  I.  E.  200,  C.  A. 

(m)  Lord  Advocate  v.  Fleming,  [1897]  A.  0.  145. 

(n)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  2  (1)  (c) ;  Customs  and  Inland 
Eevenue  Act,  1889  (52  &  53  Yict.  c.  7),  s.  11  (1)  (fourth  branch);  see  also 
p.  192,  post.  Where  the  assured  died  after  the  31st  May,  1889,  but  before  the  2nd 
August,  1894,  account  duty  is  chargeable  (Customs  and  Inland  Eevenue  Act, 
1889  (52  &  53  Yict.  c.  7),  s.  11  (1) ). 

(o)  A.-G.  V.  BoUnson,  [1901]  2  I.  E.  67,  :per  Palles,"C.B.;,  at  p.  90. 

{p)  It  has  been  said  that  the  expression  "  passing  tender,"  in  this  connection, 
is  not  a  phrase  of  art,  but  is  of  a  comprehensive  nature  {A.-G.  v.  Chapman, 
[1891]  2  Q.  B.  526,  per  cur.,  at  p.  532;  approved  A.-G.  v.  Wendt  (1895),  43 
W.  E.  701,  per  cur.,  at  p.  703);  and  that  the  word  "passing"  is  at  least 
equivalent  to  and  co-extensive  with  "  disposition  "  {A.-G.  v.  Biall,  [1906]  2  I.  E. 
122,  per  Palles,.  C.B.,  at  p.  133). 

{q)  I.e.,  the  "  life  "  and  ''death  "  of  the  settlor  {Be  Cochrane,  [1905]  2  I.  E. 
626,  per  Palles,  C.B.,  at  p.  634). 


Part  II. — Estate  Duty. 


191 


the  property,  or  the  proceeds  of  the  sale  of  it,  is  deemed  to  pass  on 
the  settlor's  death  (r). 

The  expression  "  settlement,"  in  this  connection,  includes 
any  trust,  whether  expressed  in  writing  or  otherwise,  in  favour  of 
any  person,  and,  if  contained  in  an  instrument  effecting  the  settle- 
ment, whether  the  instrument  was  made  for  valuable  consideration (s) 
or  not  as  between  the  settlor  and  any  other  person  {t). 

Where  a  person  has  reserved  a  general  power  of  appointment,  as 
well  as  a  life  interest,  and  the  power  is  exercised,  the  appointment 
is,  by  the  general  rule  of  law,  to  be  read  into  the  settlement  creating 
the  power,  with  the  result  that  the  appointed  property  "passes 
under  "  the  settlement  (a). 

It  is  enough  for  an  interest  of  some  sort  to  be  reserved  (6), 
and  it  may  be  kept,  provided  for,  or  secured  to  the  settlor  in  any 
way  (c). 

Sub-Sect.  6. — Joint  Investments. 

226.  Property  which  a  person,  having  been  absolutely  entitled  investments 
thereto,  has  caused  to  be  transferred  to  or  vested  in  himself  and  ^o'-^t 
any  other  person  jointly,  whether  by  disposition  or  otherwise, 
including  any  purchase  or  investment  effected  by  the  person  who 
was  absolutely  entitled  to  the  property,  either  by  himself  alone,  or 
in  concert,  or  by  arrangement  with  any  other  person,  so  that 
the  beneficial  interest  in  the  property,  or  in  some  part  of  it,  passes 


{r\  Finance  Act,  1894  (57  &  58  Vict.  c.  '60),  s.  2  (1)  (c)  ;  Customs  and  Inland 
EevenueAct,  1881  (44  &  45  Yict.  c.  12),  s.  38  (2)  (c);  Grey  [Earl)  v.  A.-G., 
[1900]  A.  C.  124.  Where  the  settlor  died  after  the  3 1st  May,  1881,  but  before 
the  2nd  August,  1894,  and  the  settlement  was  voluntary,  and  of  personal 
property,  account  duty  is  chargeable  (Customs  and  Inland  Ee venue  Act,  1881 
(44  &  45  Yict.  0.  12),  s.  38  (2)  (c) ).  As  to  what  constitutes  a  voluntary 
settlement  in  this  connection,  see  Grossman  v.  R.  (1886),  18  Q,.  B.  D.  256. 

(s)  Compare  A.-G.  v.  Jacohs  Smith,  [1895]  2  Q.  B.  341,  C.  A.;  and  A.-G.  v. 
Piathdonnell  {Lord)  (1893),  32  L.  E.  Ir.  574. 

{t)  Customs  and  Inland  Eevenue  Act,  1889  (52  &  53  Yict.  c.  7),  s.  11  (1) 
(third  branch).  A  similar  extension  of  the  meaning  of  *'  voluntary  settlement " 
to  trusts,  in  general,  in  favour  of  volunteers  was  enacted,  in  the  case  of  account 
duty,  by  the  Customs  and  Inland  Eevenue  Act,  1889  (52  &  53  Yict.  c.  7), 
6.  11  (1);  A.-G.Y.  Jacohs  Smith,  supra;  A.-G.  v.  Ghaj^man,  [1891]  2  Q,  B. 
526;  BeMestrey.  If es^,  [1891]  A.  C.  264,  P.  C. ;  A.-G.  v.  Uathdonnell  {Lord), 
supra. 

(a)  A.-G.  V.  Chapman,  supra. 

{h)  Grossman  v.  B.,  supra  (transfer  of  shares  in  partnership  in  consideration 
of  an  annuity  equal  to  4  per  cent,  upon  the  value  of  the  shares  to  transferor  for 
his  life,  and  secured  by  the  personal  covenant  of  transferee) ;  Lord  Advocate  v. 
radons  (1894),  31  Sc.  L.  E.  819  (ditto  5  per  cent.);  A.-G.  v.  Gosling,  [1892] 
1  Q.  B.  545  (appointment,  to  one  of  a  limited  class,  of  share  in  partnership,  at 
appointor's  death) ;  A.-G.  v.  Wendt  (1895),  43  W.  E.  701  (annuity,  out  of  gross 
profits,  to  be  paid  to  widow  of  deceased  partner,  by  surviving  partner,  who 
acquired  the  deceased's  share  on  his  death,  under  the  partnership  deed) ;  A.-G. 
V.  Heywood  (1887),  19  Q.  B.  D.  326,  332  (discretionary  trust  of  income  in  favoui- 
of  settlor  and  others  during  his  life). 

(c)  A.-G.  V.  Gosling,  supra,  per  cur.,  at  p.  549. 

{d)  The  words  "  in  concert  "  etc.  would  appear  to  point  to  the  existence  of  some 
contractual  obligation  {A.-G.  v.  Ellis,  [1895]  2  Q.  B.  466,  per  cur.,  at  p.  470). 
It  has,  however,  been  said  that  Savoy  Overseers  v.  Art  Union  of  London,  [1896] 
A.  C.  296  (a  case  on  the  Scientific  Societies  Act,  1843  (6  &  7  Yict.  c.  36),  s.  1) 
has  deprived  A.-G.  v.  Ellis,  supra,  of  all  authority  {A.-G.  v.  Smyth,  [1905]  2  I.  E. 
553,  per  Palles,  C.B.,  at  p.  564). 
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or  accrues  by  survivorship  on  his  death  to  the  other  person,  is 
deemed  to  pass  on  the  death  {e). 

Sub-Sect.  7. — Interests  arising  on  Death. 

227.  Any  annuity  or  other  interest  in  property  (/),  including 
moneys  payable  under  a  policy  of  life  insurance  {g),  purchased  or 
provided  by  the  deceased  Qi),  either  by  himself  alone  (i),  or  in  con- 
cert or  by  arrangement  {k)  with  any  other  person  Q),  to  the  extent 
of  the  beneficial  interest  accruing  or  arising  (m),  by  survivorship 
or  otherwise,  on  the  deceased's  death,  is  deemed  to  pass  on  his 
death  {n). 

Sect.  4. — Exceptions  from  the  Charge  of  Duty, 
Sub-Sect.  1. — Foreign  Property, 

228.  Property  passing  on  the  death  of  the  deceased,  when  situate 
out  of  the  United  Kingdom,  is  included  within  the  charge  of  duty 
only  if,  under  the  law  in  force  before  the  imposition  of  the  estate 


(e)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  2  (1)  (c) ;  Customs  and  Inland 
Eevenue  Act,  1881  (44  &  45  Vict.  c.  12),  s.  38  (2)  (b) ;  Customs  and  Inland 
Eevenue  Act,  1889  (52  &  53  Yict.  c.  7),  s.  11  (1)  (second  branch).  Where  the 
deceased  person,  who  made  such  an  investment  of  personal  property,  died  after 
the  31st  May,  1881,  but  before  the  2nd  August,  1894,  account  duty  is  charge- 
able (Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  38  (2)  (b) ; 
extended  to  such  investments  made  in  concert  or  by  arrangement  with  any  other 
person  by  the  Customs  and  Inland  Eevenue  Act,  1889  (52  &  53  Yict.  c.  7), 
8.11  (1)). 

(/)  A.-G.  V.  Robinson,  [1901]  2  I.  E.  67,  per  Palles,  C.B.,  at  p.  89. 

Ig)  Ihid.,  at  p.  90;  A.-G.  v.  Hawkins,  [1901]  1  K.  B.  285,  per  Kennedy,  J., 
at  p.  292;  A.-G.  v.  Murraij,  [1904]  1  K  B.  165,  C.  A.,  'per  cur.,  at  p.  172; 
A.-G.  V.  Letlibridge,  [1905]  2  K  B.  323,  C.  A.,  per  cur.,  at  p.  332.  Compensa- 
tion for  death  payable  either  under  the  Employers'  Liability  Act,  1880  (43  &  44 
Yict.  c.  42),  or  under  the  Workmen's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  would  not  appear  to  involve  the  payment  of  estate  duty  in  connection 
with  the  death. 

(A)  It  has  been  said  that  the  provision  must  be  the  deceased's  gift,  or  at  his 
cost  {Lethhridge  v.  A.-G.,  [1907]  A.  C.  19,  per  Lord  Magnaghten,  at  p.  25),  by 
a  subtraction  from  his  means  during  life  {ihid.,  per  Lord  Loeebuen,  L.O.,  at 
p.  23).  An  interest  provided  at  the  cost  of  a  third  person  is,  therefore,  outside 
the  enactment  {A.-G.  v.  Murray,  supra),  although,  in  the  case  of  policy  moneys, 
the  fact  that  the  insurer  had  no  insurable  interest  in  the  assured's  life  (compare 
Life  Assurance  Act,  1774  (14  Geo.  3,  c.  48) ),  would  not,  of  itself,  if  the  insu- 
rance company  in  fact  paid  the  moneys,  be  an  objection  to  the  claim  {A.-G.  v. 
Murray,  supra,  per  cur.,  at  p.  172). 

{i)  A.-G.  V.  JDohree,  [1900]  1  Q.  B.  442  (deceased  settled  a  policy  and  paid  the 
premiums). 

{k)  See  note  {d),  p.  191,  ante. 

(I)  A.-G.  V.  Bohinson,  [1901]  2  I.  E.  67  ;  explained,  Richardson  v.  Inland 
Revenue  Commissioners,  [1909]  2  I.  E.  597,  per  Palles,  O.B.,  at  p.  624  (deceased, 
on  his  marriage,  settled  a  policy,  and  the  premiums,  by  arrangement  with  his 
wife,  were  paid  out  of  the  income  of  property  settled  by  her  on  him  for  life,  and 
to  which,  apart  from  the  settlement,  he  would  have  been  entitled  in  his  marital 
right).  See  also  A.-G.  v.  Murray,  supra,  SiS  to  distinction  between  ''provided 
by  the  deceased  in  concert  with  any  other  person"  and  "provided  by  any 
other  person  in  concert  with  the  deceased." 

(m)  It  has  been  said  that  this  enactment  aims  at  property  which  springs  up 
upon  the  death,  and  then  vests  in  another,  although  previously  it  had  not  been 
existing  in  anyone  {A.-G.  v.  Robinson,  supra,  per  Palles,  C.B.,  at  p.  90). 

{n)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  2  (1)  (d). 
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duty,  legacy  duty  (o)  or  succession  duty  (p)  is  payable  in  respect     Sect.  4. 

of  it,  or  would  be  so  payable  but  for  the  relationship  of  the  person  Exceptions 

to  whom  it  passes  (q).  fro^^  the 

Foreign  bonds  to  bearer,  locally  situate  in  England,  are  personal  Charge  of 
property  in  England,  notwithstanding  that  they  contain  a  charge  ^^^Y- 
upon  foreign  real  property  (r). 

Sub-Sect.  2. — Trust  Property/. 

229.  Property  passing  on  the  death  of  the  deceased  is  not  deemed  Property 
to  include  property  held  by  him  as  trustee  for  another  person,  ^g^gj^^g^j^!)^^ 
under  a  disposition  not  made  by  the  deceased,  or  under  a  disposition  trustee, 
made  by  him  more  than  three  years  before  his  death,  where  posses- 
sion and  enjoyment  of  the  property  was  bond  /lie  (s)  assumed  by 
the  beneficiary  immediately  upon  the  creation  of  the  trust,  and 
thenceforward  retained  to  the  entire  exclusion  of  the  deceased,  or 
of  any  benefit  to  him  by  contract  or  otherwise  (a). 


Sub-Sect.  3. — Settled  Property  in  which  the  Interest  failed  hefore  Possession, 

230.  In  the  case  of  settled  property,  where  the  interest  of  any 
person  under  the  settlement  fails  or  determines  by  reason  of  his  death 
before  it  becomes  an  interest  in  possession,  as  distinguished  from 
remainder  or  reversion  (/;),  and  one  or  more  (c)  subsequent  limita- 
tions under  the  settlement  continue  to  subsist  (d),  the  property  is 
not  deemed  to  pass  on  his  death  (e). 


Failure  of 

interest  where 
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(o)  See  p.  238,  pos^. 
(  p)  See  p.  273,  p>osf. 

(q)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  2  (2) ;  see  also  Winans  v. 
A.-a.,  [1910]  A.  0.  27,  45. 

(r)  A.-U.  V.  Qlendining  (1904),  92  L.  T.  87  ;  Winans  v.  A.-G.,  supra.  As  to 
a  mortgage  debt  on  immovable  property  out  of  the  United  Kingdom,  see 
Lawson  v.  Inland  Revenue  Commissioners,  [1896]  2  I,  S.  418;  compare  also 
Payne  v.  P.,  [1902]  A.  C.  552,  P.  C. 

(s)  See  note  (/),  p.  210,^905^. 

(a)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  2  (3) ;  Finance  (1909-10)  Act, 
1910  (10  Edw.  7,  c.  8),  s.  59  (1).  In  the  case  of  deaths  before  the  30th  April, 
1909,  the  period  is  twelve  months  {ibid.).  See  also  //.  M.  Advocate  v.  Gunning' j 
Trustees  (1902),  39  Sc.  L.  E.  534  (a  donor  granted  interest-bearing  bonds  by 
way  of  gift,  and  the  bonds  remained  unpaid  at  the  donor's  death  ;  they  were 
lield  not  to  be  property  held  by  the  debtor  as  trustee  for  his  creditor). 

{h)  A.-G.  V.  Power,  [1906]  2  1.  E.  272  (a  vested  interest  in  the  deceased  in  fee, 
divested  by  his  death  under  a  specified  age,  where  he  was  not  entitled  to  the 
income,  the  trustees  having  a  discretionary  power  as  to  its  application,  was  not 
a  beneficial  interest  in  possession  :  sed.  qu.,  per  Palles,  C.B.,  at  p.  280,  whether 
estate  duty  is  not  payable  on  the  cesser  of  the  actual  income  applied). 

(c)  A.-G.  V.  Wood,  [1897]  2  Q.  B.  102. 

{d)  I.e.,  at  the  time  of  the  death  of  the  person  whose  interest  fails  {A.-G.  v. 
Glossop,  [1907]  1  K.  B.  163,  0.  A.,  per  Cozens-Hardy,  L.J.,  at  p.  177,  and  per 
Farwell,  L.  J.,  at  p.  180).  A  limitation  to  a  person  absolutely  is  a  limitation 
which  continues  to  subsist  {A.-G.  v.  Wood,  supra,  per  Vaughan  Williams,  J., 
at  p.  109;  A.-G.  v.  Glossop,  supra,  per  Farwell,  L.J.,  at  p.  180;  see  also  i^f- 
Finance  Act,  1894,  and  Studdert,  [1900]  2  I.  E.  28\,  per  Gibson,  J.,  at  p.  296). 
It  has,  however,  been  said,  although  not  on  the  construction  of  this  sub-section, 
that  a  settlement  is  at  an  end  when  the  settled  property  is  absolutely  vested  in 
possession  {Pe  Mundy  and  Roper's  Contract,  [1899]  1  Ch.  275,  C.  A.,  per 
Lindley,  M.E.,  and  Chitty,  L.J.,  at  p.  297;  A.-G.  v.  Beech,  [1899]  A.  0.  53, 
per  Lord  Davey,  at  p.  60). 

(e)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  5  (3).  . 
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Estate  and  Other  Death  Duties. 


Sect.  4. 
Exceptions 
from  the 
Charge  of 
Duty. 

Enlargement 
of  life  interest 
into  an  abso- 
lute interest. 


231.  Where  property  is  settled  by  a  person  on  hiiriself  for  life  (/), 
and  after  his  death  on  any  other  persons,  with  an  ultimate  reversion 
of  an  absolute  interest  or  absolute  power  of  disposition  to  the  settlor, 
the  property  is  not  deemed  to  pass  to  the  settlor  on  the  death  of 
any  such  other  person,  by  reason  only  that  the  settlor,  being  then 
in  possession  of  the  property,  as  tenant  for  life,  becomes,  in  con- 
sequence of  such  death,  entitled  to  the  immediate  reversion,  or 
acquires  an  absolute  power  to  dispose  of  the  whole  property  (g). 
It  is  so,  also,  where  the  enlargement  of  interest  etc.  is  acquired  by 
any  person  other  than  the  settlor  Qi), 


Reverter  to 
disponer. 


Income  of 
settled 
property 
acquired 
on  death 
of  spouse. 


Sub-Sect.  4. — Property  reverting  to  Disponer, 

232.  Where  by  a  disposition  of  any  property  an  interest  is  con- 
ferred on  any  person,  other  than  the  disponer,  for  the  life  of  such 
person  or  determinable  on  his  death,  and  such  person  enters  into 
possession  of  the  interest,  and  thenceforward  retains  possession  of 
it  to  the  entire  exclusion  of  the  disponer,  or  of  any  benefit  to  him 
by  contract  or  otherwise,  and  the  only  benefit  (i)  which  the  disponer 
retains  in  the  property  is  subject  to  such  life  or  determinable 
interest,  and  no  other  interest,  even  contingent  (k),  is  created  by 
the  disposition,  then,  on  the  death  of  such  person,  the  property  is 
not  deemed  to  pass  by  reason  only  of  its  reverter  to  the  disponer  in 
his  lifetime  (l). 

It  is  so,  also,  where  any  such  interest  is  conferred  on  two  or  more 
persons,  either  severally  or  jointly,  or  in  succession  (m). 

But  it  i^  not  so  where  the  person  or  persons  taking  the  life  etc. 
interest  had  at  any  time  prior  to  the  disposition  been  competent  to 
dispose  of  the  property  (n) . 

233.  Where  a  husband  or  wife  is  entitled,  either  solely  or 
jointly  with  the  other,  to  the  income  of  any  property  settled  by  the 
other,  under  a  disposition  which  took  effect  before  the  2nd  August, 
1894,  and  on  his  or  her  death  the  survivor  becomes  entitled  to  the 


(/)  Joint  lives,  semble,  otherwise  (A,-0.  v.  Glossop,  [1907]  1  K.  B.  163,  C.  A., 
per  CozBNS-HAiiDy,  L.J.,  at  p.  177). 

(g)  Finance  Act,  1896  (59  &  60  Yict.  c.  28),  s.  14.  The  death,  in  terms  of  the 
Act,  must  be  after  the  30th  June,  1896  {iUd.,  s.  24  (1)) ;  but  see  next  note. 

{h)  A.-a.  V.  Wood,  [1897]  2  Q.  B.  102.  It  seems  that  the  exception  in  the 
Finance  Act,  1896  (59  &  60  Yict.  c.  28),  s.  14,  is  included  in  the  wider  exception 
in  the  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  5  (3). 

(i)  A.-G.  V.  Penrhyn  (1900),  83  L.  T.  103;  A.-G.  v.  Glossop,  [1907]  1  K.  B. 
163,  0.  A. ;  compare  also  Re  Cochrane,  [1906]  2  I.  E.  200,  C.  A. 

(7c)  A.-G.Y.  Penrhyn,  supra;  A.-G.  v.  Glossop,  supra. 

\l)  Finance  Act,  1896  (59  &  60  Yict.  c.  28),  s.  15  (1).  The  death  must  be 
after  the  30th  June,  1896  [iUd.,  s.  24  (1) ).  Where  executors  to  meet  an  annuity- 
set  aside  a  capital  sum,  as  an  administrative  act,  without  direction  in  the  will,, 
it  seems  that,  on  the  annuitant's  death,  no  estate  daty  is  chargeable  in  respect 
of  the  acquisition  of  the  capital  sum,  in  point  of  beneficial  enjoyment,  by  the 
persons  entitled  under  the  will  [A.-G.  v.  Plannen  (1904),  48th  Eeport  of  the 
Commissioners  of  Inland  Eevenue,  121,  per  Channell,  J.). 

(w)  Finance  Act,  1896  (59  &  60  Yict.  c.  28),  s.  15  (2).  The  exemption  has 
been  held  to  apply  on  the  first  death  [Watson  v.  Inland  Eevenue  Commissioners 
(1900),  16  Sherife  Court  Eeports,  235). 

[n]  Finance  Act,  1896  (59  &  60  Yict.  c.  28),  s.  15  (3). 
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income  of  the  property,  as  distinguished  from  the  property  itself  (o), 
settled  by  the  survivor,  estate  duty  is  not  payable  in  respect  of 
that  property  until  the  death  of  the  survivor  {p). 

Where  the  deceased  was  entitled  by  law  to  the  rents  and  profits 
of  any  real  or  leasehold  property  (q)  of  his  wife,  and  has  died  in 
her  lifetime,  the  property  is  not  deemed  to  pass  on  his  death  by 
reason  of  her  then  becoming  entitled  to  the  property  in  virtue  of 
her  former  interest  (r). 

Sub-Sect.  5. — Where  Money  Consideration  given. 

234.  Estate  duty  is  not  payable  in  respect  of  property  passing 
on  the  death  of  the  deceased  by  reason  only  of  a  bond  fide  pur- 
chase (s)  from  the  person  under  whose  disposition  the  property 
passes,  nor  in  respect  of  the  falling  into  possession  of  the  reversion 
on  any  lease  for  lives,  nor  in  respect  of  the  determination  of  any 
annuity  for  lives,  where  the  purchase  was  made  or  the  lease  etc. 
granted  for  full  consideration  {t)  in  money  or  money's  worth  paid 
to  the  vendor  or  grantor  for  his  own  use  or  benefit,  or,  in  the  case 
of  a  lease,  for  the  use  or  benefit  of  any  person  for  whom  the  grantor 
was  a  trustee  {a) . 

Where  any  such  purchase  was  made,  or  lease  etc.  granted,  for 
partial  consideration  in  money  or  money's  worth,  paid  as  above, 
the  value  of  the  consideration  is  allowed  as  a  deduction  from  the 
value  of  the  property  {h) . 

A  bond  fide  purchase  is  one  which  is  not  fraudulent  or  unreal, 
and  the  consideration,  which  was  in  fact  the  whole  consideration,  is 
the  full  consideration,  even  if  on  the  face  inadequate  (c). 

If  the  consideration    comprises    something   in   addition  to 


Sect.  4. 
Exceptions 
from  the 
Charge  of 
Duty. 

Wife's  real 
or  leasehold 
property. 


Bond  fide 
purchase  for 
full  con- 
sideration in 
money. 


Bona  fide 
purchase 
for  partial 
consideration. 


(o)  A.-Ct.  v.  Strancje,  [1898]  2  Q.  "fe.  39,  C.  A. 

Ip)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  21  (5). 

[q)  I.e.,  real  property  as  defined  by  the  Succession  Duty  Act,  1853  (16  &  17 
Vict.  c.  51),  s.  1 ;  see  p.  263,  post. 

(r)  Finance  Act,  1896  (59  &  60  Yict.  c.  28),  s.  15  (4).  The  death  must  be 
after  the  30th  June,  1896  [iUd.,  s.  24  (1) ). 

(s)  A  change  of  security  is  not  a  purchase  {A.-G.  v.  Smith- Marriott,  [1899] 
2  Q.  B.  595). 

(0  Compare  Lethhridge  v.  A.-G.,  [1907]  A.  C.  19. 

(a)  Finance  Act,  1894  [51  &  58  Yict.  c.  30),  s.  3  (1).  As  to  what  is  not  con- 
sideration in  money  etc.,  see  A.-G.  v.  Colham  {Viscount)  (1904),  90  L.  T.  816 
(payment  within  twelve  months  of  death  of  sum  covenanted  to  be  paid  by  way 
of  gift  at  death) ;  H.  M.  Advocate  v.  Hey luood- Lonsdale's  Trustees  (1906),  43 
Sc.  L.  E.  529  (ditto)  ;  Re  Clark  (1906),  40  I.  L.  T.  117  (gift  of  partnership 
business). 

It  has  been  said  that  the  principle  of  this  provision  is  that  property  purchased 
for  a  price  in  money  etc.  is  not  to  be  taxed  merely  because  it  is  acquired  in 
possession  on  death  {A.-G.  v.  Dohree,  [1900]  1  Q.  B.  442,  per  Darling,  J.,  at 
p.  450 ;  see  also  A.-G.  v.  Srmjth,  [1905]  2  I.  E.  553,  per  Palles,  C.B.,  at  p.  567). 

(6)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  3  (2).  Compare  Brown  v.  A.-G. 
(1898),  79  L.  T.  572,  H.  L.  "(partnership  deed  operating  also  as  a  settlement). 
As  to  v/hat  is  not  partial  consideration  in  money  etc.,  see  A.-G.  v.  Johnson, 
[1903]  1  K.  B.  617,  G..A.  (transfer  of  capital  sam  in  consideration  of  annuity 
for  lives  greater  than  the  income  obtainable  on  a  trust  investment  of  the  same 
capital  sum) ;  //.  M.  Advocate  v.  Heijivood-Lonsdale's  Trustees  (1906),  43  Sc.  L.  E. 
529  (renunciation  of,  inter  alia,  claim  under  marriage  settlement  by  default  of 
exercise  of  limited  power  of  appointment). 

(c)  Re  Lombard,  [1904]  2  I.  E.  621,  per  Palles,  C.B.,  at  p. 630 
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Sect.  4. 
Exceptions 
from  the 
Charge  of 
Duty. 


Interest  in 
expectancy 
sold  or  mort- 
gaged prior  to 
2nd  August. 
1894. 


Liability  of 
mortgagoi'. 


Mode  of 
treatment 
where  excep- 
tion not 
immediately 
operative. 


Interest  as 
holder  of  an 
office,  cor- 
poratioQ  sole, 
or  beneficiary 
under  a 
charity. 


Settled  pro- 
perty on 
which,  since 
the  date  of 


money  or  money's  worth,  then  the  money  etc.  is  partial  con- 
sideration {d). 

There  may  be  consideration  in  money  etc.  paid  to  persons  other 
than  the  vendor  or  grantor  {e). 

A  transaction  which,  as  between  strangers,  would  be  regarded  as 
a  purchase,  is  not  the  less  so  because  the  parties  are  members  of 
the  same  family,  and  were  impelled  to  the  arrangement  for  the  sake 
of  their  interests,  or  the  honour  of  the  family  (/). 

235.  Where  an  interest  in  expectancy  in  any  property  has, 
before  the  2nd  August^  1894  (g),  been  bond  fide  sold  or  mortgaged  for 
full  consideration  in  money  or  money's  worth,  then  no  other  duty 
on  such  property  is  payable  by  the  purchaser  or  mortgagee  when 
the  interest  falls  into  possession  than  would  have  been  payable  if 
the  Finance  Act,  1894  (h),  by  which  the  estate  duty  was  imposed, 
had  not  passed ;  and,  in  the  case  of  a  mortgage,  any  higher  duty 
payable  by  the  mortgagor  ranks  as  a  charge  subsequent  to  that  of 
the  mortgagee  (i). 

In  the  case  of  a  mortgage,  the  exception  is  personal  to  the 
mortgagee,  and  the  mortgagor,  if  the  equity  of  redemption  proves 
sufficient,  must  pay  the  whole  estate  duty  out  of  it  {k). 

In  the  case  of  the  sale  of  an  interest  expectant  on  the  death 
of  the  survivor  of  more  than  one  person,  where  estate  duty  is 
payable  and  paid  on  the  first  death,  it  seems  that  a  repayment  of 
the  duty,  but  without  interest,  is  to  be  made  on  the  last  death, 
when  the  exception  becomes  operative  (/). 

236.  Property  in  which  the'  deceased  or  any  other  person  had 
an  interest  ceasing  on  the  death  of  the  deceased  is  not  deemed  to 
pass  on  the  death  where  the  interest  was  only  an  interest  as  holder 
of  an  office  (m),  or  recipient  of  the  •benefits  of  a  charity,  or  as  a 
corporation  sole  {n). 

Sub-Sect.  6. —  Where  Death  Duty  already  paid. 

237.  If  estate  duty  has  already  been  paid  in  .respect  of  any 
settled  property  since  the  date  of  the  settlement,  the  estate  duty  is 
not  payable  in  respect  thereof  until  the  death  of  a  person  who  was 


{d)  Lethhridge  v.  A.-G.,  [1907]  A.  C.  19,  per  Lord  Atkinson,  at  p.  28;  He 
Lombard,  [1904]  2  1.  E.  621,  per  Palles,  C.B.,  at  p.  631. 
(e)  Re  Lombard,  supra,  per  Palles,  C.B.,  at  p.  632. 
(/)  Lethbridge  v.  A.-G-.,  supra;  see  title  Family  Arrangements. 

(g)  Where  the  sale  was  after  the  1st  August,  1894,  and  before  the  9th  April, 
1900,  see  p.  204,  post ;  where  it  was  after  the  1st  August,  1894,  and  before  the 
19th  April,  1907,  see  p.  206,  post ;  where  it  was  after  the  18th  April,  1907,  and 
More  the  30th  April,  1909,  see  p.  205,  post. 

[h)  Finance  Act,  1894  (57  &  58  Yict.  c.  30).         "  ' 
(*•)  Ibid.,  s.  21  (3). 

{Ti)  Re  Vernon,  [1901]  1  K.  B.  297.  If  the  equity  should  prove  insufficient,  a 
way,  it  has  been  said,  would  probably  be  found  of  protecting  the  mortgagor 
from  liability  to  duty  in  excess  of  it  {ibid.,  per  Phillimore,  J.,  at  p.  307). 

[l]  Re  Reversionary  Interest  Society,  A.-G.  v.  Walker  (1896),  Times,  14th  May. 

(m)  A.-G.  V.  Eyres,  [l909]  1  K.  B.  723  (trustee  under  a  settlement). 

{n)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  2  (1)  (b) ;  see  titles  Charities, 
Yol.  lY.,  p.  205  ;  Coeporatio.vs,  Yol.  VTTI.,  p.  378.  i 
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at  the  time  of  his  death,  or  had  been  alf  any  time  during  the  con- 
tinuance of  the  settlement,  competent  to  dispose  of  such  property  (o), 
and  who,  if  on  his  death  subsequent  Hmitations  under  the  settlement 
take  effect  in  respect  of  such  property,  was  sui  juris  at  the  time  of 
his  death,  or  had  been  sui  juris  at  any  time  while  so  competent  to 
dispose  of  the  property  (p). 

The  principle  of  this  exception  seemingly  applies  to  property 
deemed  to  pass  on  death  by  reason  of  the  cesser  of  an  interest, 
where  a  further  interest  arises  on  the  death,  and  ceases  on  a  later 
death  (q). 

Payment  of  estate  duty  in  respect  of  an  interest  in  expect- 
ancy in  settled  property  of  which,  subject  to  an  existing  life 
interest,  the  deceased  was  competent  to  dispose,  is,  where  the 
deceased  was  the  settlor,  a  payment  in  respect  of  settled  property  (?-), 
whether  he  had  only  a  general  power  of  appointment,  exercised  by 
his  will(s),  or  a  vested  reversionary  interest  (a).  But  the  exception 
does  not  apply  where  by  deduction  of  debts  etc.  estate  duty  in 
respect  of  the  interest  in  expectancy  is  not  in  fact  paid  (b). 

Where  after-acquired  property  is  covenanted  to  be  settled,  the 
payment  of  estate  duty  in  respect  of  property  which  passes 
absolutely  to  the  covenantor,  or  to  trustees  in  his  right,  and 
becomes  subject  to  the  covenant,  is  not  a  payment  in  respect  of 
settled  property  (c). 

The  paj^ment  of  estate  duty  in  respect  of  a  covenantor's  estate, 
without  allow^ance  for  {d)  a  covenant  debt,  due  by  him  or  his 
executors  etc.  to  the  trustees  of  a  settlement,  is,  seemingly,  a 
payment  in  respect  of  settled  property  (e),  although  the  estate  duty, 


Sect.  4. 

Exceptions 
from  the 
Charge  of 
Duty. 

the  settle- 
ment, estate 
duty  has  been 
paid. 


(o)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  5  (2). 

Ip)  Finance  Act,  1898  (61  &  62  Vict.  c.  10),  s.  13.  As  to  the  retrospective 
operation  of  this  last  provision,  compare  A.-O.  v.  Theohald  (1890),  24  Q.  B.  D. 
657. 

{q)  Compare  Inland  Revenue  v.  Maclachlan  (1899),  36  Sc.  L.  E.  727. 
(r)  Inland  Revenue  Commissioners  v.  Friestleij,  [1901]  A.  C.  208. 
(«)  Ibid. 

.  (a)  Compare  Lord  Advocate  v.  Mackenzie's  Trustees  (1905),  42  Sc.  L.  E.  584. 
"Where  the  deceased  was  not  the  settlor,  the  position  was  the  same  {Lord  Advo- 
cate V.  Mackenzie's  Trustees,  supra) ;  but  by  the  Finance  (1909-10)  Act,  1910  (10 
Edw.  7,  c.  8),  s.  55,  for  the  purpose  of  any  claim  to  relief  from  estate  duty  under 
the  Finance  Act,  1894  (57  &  58  Vict  c.  30),  s.  5  (2),  in  the  case  of  persons  dying 
after  the  29th  April,  1909,  pajTuent  of  duty,  whether  made  before,  on,  or  after 
that  date,  is  not  to  be  deemed  to  be  a  payment  in  respect  of  settled  property  if 
the  payment  was  made  in  respect  of  an  interest  in  expectancy  in  any  property  on 
the  death  of  a  j)erson  other  than  the  settlor.  Where,  however,  the  interest 
in  expectancy  was,  before  the  30th  April,  1909,  hona  fide  sold  or  mortgaged 
for  full  consideration  in  money  or  money's  worth,  then  no  other  duty  on 
the  property  is  payable  by  the  purchaser  or  mortgagee  when  the  interest  falls 
into  possession  than  would  "have  been  payable  if  the  Finance  (1909-10)  Act, 
1910  (10  Edw.  7,  c.  8),  s.  55,  had  not  passed,  and  in  the  case  of  a  mortgage 
any  higher  duty  payable  by  the  mortgagor  ranks  as  a  charge  subsequent  to 
that  of  the  mortgagee  [ibid.,  s.  64) ;  and  this  rule  applies  generally  to  all  the 
death  duty  provisions  of  that  Act  [ibid.). 
\b)  Lord  Advocates.  Mackenzie's  Trustees,  supra. 

(c)  Lord  Advocate  v.  Harvey  s  Trustees  (1901),  39  Sc.  L.  E.  71. 

id)  Compare  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  7  (1)  (a). 

(e)  Re  Mar  yon- Wilson,  Wilson  v.  Mar  yo7i- Wilson  (1899),  47  W.  E.  635,.per 
Kekewich,  J.,  at  p.  636.  ;o.iJ  edJ  fu 
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except  by  deficiency  of  assets,  is  not,  apart  from  express  direction, 
payable  out  of  the  covenanted  sum(/). 

Where  a  person  expectantly  entitled  to  settled  property  re-settles 
it,  and  estate  duty  is  subsequently  paid  in  respect  of  the  property 
as  passing  on  the  original  life  tenant's  death,  the  "  settlement," 
since  the  date  of  which  the  estate  duty  has  been  paid,  and  during 
the  continuance  of  which  the  re-settlor  was  competent  to  dispose 
of  the  settled  property,"  is  the  original  settlement  under  which  he 
derived  his  benefit,  and  not  the  re-settlement  J^y  which  he  parted 
with  his  interest  (g). 

(/)  Be  Gray,  Gray  v.  Gray,  [1896]  1  Ch.  620;  Ee  Chuholm,  Goddard  y. 
Brodie,  [1902]  1  Ch.  457. 

{g)  A.-G.  V.  Haij,  [1899]  2  Q.  B.  245,  251  (a  settlement  of  a  money  fund,  and 
9,  re-settlement  of  it,  whilst  still  in  expectancy,  by  the  expectant  beneficiary). 

A  settlement  for  the  purpose  of  the  Settled  Land  Act,  1882  (45  &  46  Vict, 
c.  38),  s.  2,  may  consist  of  a  series  of  deeds  [Re  Ailesbury  [Marquis)  and  Iveagh 
{Lord),  [1893]  2  Ch.  345  ;  Re  Du  Cane  and  Nettle/old's  Contract,  [1898]  2  Ch. 
96,  105),  and  there  may  be  at  the  same  time  a  more  comprehensive  settlement 
consisting  of  several  deeds,  and  a  less  comprehensive  settlement  constituted  by 
one  of  the  deeds  {Re  Mundy  and  Roper's  Contract,  [1899]  1  Ch.  275,  295,  C.  A.). 

In  the  case  of  a  settlement  and  re-settlement  of  a  money  fund,  where,  after 
the  date  of  the  re -settlement,  the  life  tenant  continued,  to  enjoy  his  interest 
under  the  original  settlement,  the  original  settlement  is,  for  the  purpose  of 
estate  duty,  the  governing  document,  and  the  re-settlement  is  an  appendage 
{A.-G.  V.  Hay,  supra,  per  Kennedy,  J.,  at  p.  252)  ;  and  the  original  settlement 
may  consist  of  a  series  of  deeds  ending  with  that  under  which  the  re-settlor  took 
his  benefit  {ibid.,  at  p.  251). 

The  decisions  under  the  Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38),  it  has 
been  said,  may  be  regarded  to  ascertain  the  meaning  of  the  word  "  settlement" 
for  the  purpose  of  estate  duty  (see  note  {p),  p.  184,  ante) ;  but  contrast  the 
language  of  s.  22  (1)  (i)  of  the  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  which 
enacts  that  the  expression  settlement  is  to  mean  any  "instrument"  which  is, 
or  would  be  etc.,  a  settlement  within  the  meaning  of  s.  2  of  the  Settled  Land 
Act,  1882  (45  &  46  Yict.  c.  38),  with  the  language  of  that  section,  which  enacts 
that  any  "  instrument  or  instruments,"  under  or  by  virtue  of  which  etc.,  is  or 
are  to  be  a  settlement. 

In  the  case  of  a  disentail  of  settled  land  by  the  remainderman -in  tail,  with 
the  life  tenant's  consent,  and  a  re-settlement  of  the  remainder  in  fee,  subject  to 
a  life  estate  to  the  original  life  tenant,  whether  expressed  to  be  in  restoration 
of  his  old  life  estate  {Re  Ailesbury  {Marquis)  and  Iveagh  {Lord),  supra)  or  not 
{Re  Mundy  and  Roper''s  Contract,  supra),  the  series  of  deeds,  including  the  re- 
settlement, form  a  settlement  for  the  purpose  of  the  Settled  Land  Act,  1882 
(45  &  46  Yict.  c.  38). 

But,  at  any  rate  where  the  new  life  estate  is  expressed  to  be  in  restoration  of 
the  old  life  estate,  the  effect  of  the  re-settlement  is  to  leave  the  original  settle- 
ment where  it  was,  affected  only  by  such  matters  as  might  be  introduced,  not 
for  the  purpose  of  destroying  the  life  estate,  but  for  the  purpose  of  giving  effect 
to  the  new  arrangements  {Harrison  v.  Round  (1852),  2  De  Gr.  M.  &  G.  190  ;  Re 
Wrighfs  Trustees  and  Marshall  (1884),  28  Ch.  D.  93).  Qucere,  in  such  circum- 
stances, whether  or  not  the  doctrine  of  A.-G.  v.  Hay,  supra,  applies  to  a 
re-settlement  of  land,  notwithstanding  that  the  operative  instrument  under 
which  the  life  tenant  enjoyed  his  interest  after  the  date  of  the  re- settlement 
was,  in  form  at  least,  the  re-settlement,  and  not  the  original  settlement ;  see 
also,  A.-G.  V.  Londesborough  {Earl),  [1904]  1  K.  B.  749. 

Eor  succession  duty  purposes,  the  disposition  which,  in  such  circumstances,  is 
deemed  to  confer  the  succession  on  the  life  tenant's  death  is  made  by  the 
disentailing  assurance  and  re-settlement  (^Braybrooke  {Lord)  v.  A.-G.  (1861),  9 
H.  L.  Cas.  150,  per  Lord  Campbell,  L.C.,  at  p.  168) ;  and  it  has  been  said  that 
this  is  the  rule  also  for  estate  duty  (Parliamentary  Debates,  4th  Series,  Yol.  50 
(1897),  col.  785,  per  Finlay,  S.-6.  (with  the  concurrence  of  Webster,  A.-G.), 
in  the  House  of  Commons). 
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238.  Estate  duty  is  not  payable  on  the  death  of  a  deceased  ^^^t.  4. 
person  in  respect  of  personal  property  settled  by  a  will  or  disposition  Exceptions 
made  by  a  person  dying  before  the  2nd  August,  1894,  in  respect  of  from  the 
which  property  probate  duty  or  account  duty  has  been  paid  or  is  Charge  of 
payable,  unless  in  either  case  the  deceased  was  at  the  time  of  his  ^  ^' 
death,  or  at  any  time  since  the  will  or  disposition  took  effect  had  Settled 
been,  competent  to  dispose  of  the  property  (h).    _            ^  wMch  pUba^^ 

Payment  of  probate  duty  in  respect  of  an  interest  in  expect-  or  account 

ancy  in  personal  property  settled  by  deed,  and  which,  subject  duty  has  been 

to  an  existing  life  interest,  the  settlor  appoints  by  will  under  a  ^^^^^iV^ 

general  power  reserved  to  himself,  is  a  payment  in  respect  of  ^^^^  ^' 
personal  property  settled  by  a  disposition  made  by  him  (i). 

Where  the  settled  personal  property  is  directed  to  be  invested  in 
land,  the  exception  equally  applies  {k),  and  not  the  less  so  where,  in 
the  lifetime  of  the  life  tenant  under  the  will,  the  land  is  disentailed 
and  re-settled  (Z). 

239.  Where,  however,  the  property  is  not "  settled,"  the  exception  Property 
does  not  apply  (m).  --'^^f 

240.  Where  on  the  death  of  a  deceased  person  estate  duty  Allowance 
becomes  payable  by  a  person  in  respect  of  any  property  passing  j.ej.tain^dut^es 
under  a  settlement  made  by  a  will  or  disposition  which  took  effect  already  paid, 
before  the  2nd  August,  1894,  and  before  that  date  the  additional 
succession  duty  (n),  the  temporary  estate  duty  (o),  or  the  1  per  cent. 

{h)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  21  (1).  The  paramount  object 
of  this  provision  is  that  settled  property  shall  not  pay  two  duties,  first  probate 
duty  and  then  estate  duty  {A.-G.  v.  Dodimjton,  [1897]  2  Q.  B.  373,  C.  A.,  per 
A.  L.  Smith,  L.J.,  at  p.  380).  Where  a  mortgage  on  real  property  settled  by  a 
will  is,  under  a  direction  for  that  purpose,  paid  off  out  of  the  testator's  personal 
estate  which  has  borne  probate  duty,  the  amount  of  such  mortgage  can 
seemingly  be  (deducted  in  arriving  at  the  principal  value  of  the  real  property 
for  estate  duty  purposes  {H.  M.  Advocate  v.  JWTaggart  Stewart  (1906),  43 
Sc.  L.  E.  465,  per  the  Lord  Ordinary  (Pearson),  at  p.  470). 

{i)  A.-G.  V.  Dodington,  supra;  approved  by  the  House  of  Lords  in 
Inland  Revenue  Commissioners  v.  Priestleij,  [1901]  A.  C.  208,  211,  214,  216. 
Where  probate  duty  has  once  been  paid,  or  become  payable,  in  respect  of  the 
interest  of  the  settlor  in  the  settled  property,  that  is  effectual  to  exempt  the 
property  from  estate  duty  {A.-G.  v.  Dodington,  supra, per  Eigby,  L.J.,  at  p.  383). 
The  instrument  exercising  the  power  is  to  be  read  into  the  instrument  creating 
it  (compare  A.-G.  v.  Chapman,  [1891]  2  Q.  B.  526,  and  see  A.-G.  v.  Dodington, 
£1897]  1  Q.  B.  722,  per  Vaughan  Williams,  J.,  at  p.  732).  The  provision  in 
the  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  55,  refeiTed  to  in  note  (a), 
p.  197,  ante,  applies  equally  to  the  payment  of  or  liability  to  probate  duty  in 
respect  of  an  interest  in  expectancy  in  any  property  on  the  death  of  a  person 
other  than  the  settlor.  Payment  of  or  liability  to  account  duty  confers  a  like 
exception  from  estate  duty  in  similar  circumstances. 

[k)  A.-G.  V.  Londesborough  {Earl),  [1905]  1  K.  B.  98,  C.  A.  ;  Finance  Act, 
1894  (57  &  58  Vict.  c.  30),.  s.  22  (1)  (f).  The  fact  that  since  the  payment  of  the 
probate  duty  the  property  has  changed  its  form  from  that  of  personalty  into 
that  of  realty  cannot  affect  the  application  of  the  principle,  for  the  intention  of 
the  legislature  to  remedy  an  injustice  must  be  to  remedy  it  fully,  and  in  every 
case  in  which  it  might  arise  {A.-G.  v.  Londesborough  {Earl),  supra,  per  Collins, 
M.E.,  at  p.  106). 

{I)  A.-G.  V.  Londesborough  {Earl),  supra. 

(m)  H.  M.  Advocate  v.  M'Taggart  Stewart^  supra,  at  pp.  470,  473;  see  also 
Lord  Advocate  v.  Stewart,  [1902]  A.  C.  344. 
(n)  See  p.  283,  post. 
\o)  See  note  (c),  p.  283,  post. 
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legacy  or  succession  duty  (p),  has  been  paid  or  is  payable  under  the 
same  will  or  disposition  on  the  capital  value  of  the  property,  the 
Commissioners  are  to  allow  the  amount  which  would  have  been 
payable  on  account  of  the  duty  if  the  duty  were  calculated  on  the 
value  of  the  property  on  which  estate  duty  is  payable  (^). 

Provided  that,  if  the  person  by  whom  the  duty  is  payable  so 
requires  on  the  first  delivery  of  his  account,  the  deduction  to  be 
allowed  (r)  is  to  be  the  amount  of  the  duty  so  paid  (s),  or  payable, 
in  respect  of  the  property  on  which  estate  duty  is  payable  (t). 

241.  Where  the  Commissioners  are  satisfied  that,  in  a  British 
Possession  to  which  this  provision  applies,  duty  is  payable  by 
reason  of  a  death  in  respect  of  any  property  situate  in  such  Possession 
and  passing  on  such  death,  they  are  to  allow  a  sum  equal  to  the 
amount  of  that  duty  to  be  deducted  from  the  estate  duty  payable  in 
respect  of  that  property  on  the  same  death  (a). 

The  Sovereign  (h)  may  by  Order  in  Council  apply  this  provision 
to  any  British  Possession  where  he  is  satisfied  that,  by  the  law  of 
such  Possession,  either  no.  duty  is  leviable  in  respect  of  property 
situate  in  the  United  Kingdom  when  passing  on  death,  or  the  law 
of  such  Possession  as  respects  any  duty  so  leviable  is  to  the  like 
effect  as  the  foregoing  provision  (c). 

The  Sovereign  in  Council  may  revoke  any  such  order  where  it 
appears  that  the  law  of  the  Possession  has  been  so  altered  that  it 
would  not  authorise  the  making  of  an  order  (d). 


{p)  See  pp.  243,  282,  post. 

Iq)  Finance  Act,  1896  (59  &  60  Vict.  c.  28),  s.  21 ;  Finance  Act,  1907  (7  Edw. 
7,  c.  13),  s.  15.  The  deduction  is  only  allowable  in  connection  with  deaths 
after  the  30th  June,  1896  (Finance  Act,  1896  (59  &  60  Vict.  c.  28).  ss.  21,  24  (1) ). 

(r)  Finance  Act,  1907  (7  Edw.  7,  c.  13),  s.  15. 

(s)  An  allowance  cannot  be  made  for  duty  paid  upon  a  life  interest  {Re  Foley 
(Lady)  (1898),  Times,  18th  May). 

{t)  The  amount  of  the  allowance  is  not  affected  by  a  loss  of  capital  value  due 
merely  to  a  change  of  investment  (Be  Sykes  (1899),  County  Court  of  Redhill, 
12th  April,  cited  Soward's  Estate  Duty,  4th  ed.,  p.  23). 

(a)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  20  (1). 

(b)  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  30. 

(c)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  20  (3).  Orders  in  Council  have 
been  made  as  follows  : — Bahama  Islands,  11th  May,  1895  ;  Barbados,  29th  June, 
1896 ;  Bermudas,  11th  May,  1895  ;  British  Columbia,  26th  October,  1896  ; 
British  Guiana,  22nd  February,  1896;  Ceylon,  11th  May,  1895  ;  Falkland 
Islands,  3rd  October,  1895  ;  Fiji,  24th  August,  1895  ;  Gambia,  11th  May,  1895  ; 
Gibraltar,  16th  July,  1895  ;  Gold  Coast  Colony,  16th  July,  1895  ;  Grenada,  18th 
October,  1909  ;  Hong  Kong,  11th  May,  1895  ;  India  (British,  not  including 
the  Feudatory  Native  States),  2nd  February,  1895;  Jamaica,  3rd  August, 
1897  ;  Labuan,  18th  May,  1897 ;  Lagos,  16th  July,  1895 ;  Leeward  Islands, 
16th  July,  1895  ;  Manitoba,  26th  October,  1896;  Natal,  16th  July,  1895;  New 
Brunswick,  26th  February,  1897  ;  Newfoundland,  8th  March,  1895  ;  New  South 
Wales,  29th  May,  1905  ;  New  Zealand,  2nd  February;  1895  ;  Nova  Scotia,  20th 
October,  1898 ;  Ontario,  26th  October,  1896 ;  Quebec,  15th  January,  1897 ; 
Sierra  Leone,  8th  February,  1896;  South  Australia,  11th  May,  1895;  Straits 
Settlements,  11th  May,  1895;  Tasmania,  13th  October,  1897;  Trinidad  and 
Tobago,  13th  August,  1895;  Victoria,  8th  February,  1896;  Western  Australia, 
1st  August,  1896  ;  Yukon  Territory,  10th  January,  1910. 

(d)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  20  (4).  The  Order  in  Council 
dated  13th  August,  1895,  applying  s.  20  to  the  colony  of  the  Cape  of  Good  Hope, 
has  been  revoked  by  Order  in  Council  dated  21st  November,  19,08. 


Part  II. — Estate  Duty. 


201 


Sub-Sect.  7. — Otlter  Exceptions.  Sect.  4. 

242.  The  law  and  practice  existing  at  the  time  of  the  imposition  Exceptions 
of  the  estate  duty  relating  to  any  of  the  death  duties  are,  subject  ^^J^^^ 

to  the  provisions  of  the  Finance  Act,  1894  (e),  and  so  far  as  they  ° 

are  applicable,  to  apply,  as  if  in  terms  made  applicable,  for  the   ' 

exemption  of  the  property  of  common  seamen,  marines,  or  soldiers,  Property  of 

who  are  slain  or  die  in  the  service  of  the  Sovereign  (/).  T^mQneta. 

The  like  law  and  practice,  subject  as  above,  similarly  apply  and  sums 

for  the  purpose  of  the  payment  of  sums  under  ^100  without  under  £ioo. 
requiring  probate  or  letters  of  administration  {g). 

243.  Estate  d'uty  is  not  payable  in  respect  of  a  single  annuity  Annuity  of 
not  exceeding  dG25  purchased  or  provided  by  the  deceased,  either  fifage^cfoj, 
by  himself  alone  or  in  concert  or  arrangement  with  any  other  provided  by 
person  (/i),  for  the  life  of  himself  and  of  some  other  person  and  the  the  deceased, 
survivor  of  them,  or  to  arise  on  his  own  death  in  favour  of  some 

other  person ;  and  if  in  any  case  there  is  more  than  one  such 
annuity,  the  annuity  first  granted  is  alone  entitled  to  the 
exemption  (i). 

244.  Estate  duty  is  not  payable  in  respect  of  gifts  made  in  Gifts  in 
consideration  of  marriage,  or  which  are  proved  to  the  satisfaction  ^^^^^^,^,^3^^^'^ 
of  the  Commissioners  to  have  been  part  of  the  normal  expenditure  or  as'forminc' 
of  the  deceased,  and  to  have  been  reasonable,  having  regard  to  the  part  of 
amount  of  his  incoine,  or  to  the  circumstances,  or  which,  in  the  case  ^^^'^^j^yj, 
of  any  donee,  do  not  exceed  in  the  aggregate  ^^lOO  in  value  or  ornotabov^e 

amount  (^').  £100  in  value. 

245.  Estate  duty  is  not  paj^able  in  respect  of  any  pension  or  Indian  pen- 
annuity  payable  by  the  Government  of  British  India  to  the  widow 

(«)  Finance  Act,  1894  (57  &  08  Yict.  c.  30). 

(/)  Ihid.,  s.  8  (1);  Stamp'  Act,  1815  (55  Geo.  3,  c.  184),  Sched.,  Part  III., 
Exemptions,  branch  1  (representation  to  common  seamen  etc.  slain  or  dying 
etc.  not  chargeable  with  probate  duty).  As  to  meaning  of  "  common"  seamen 
etc.,  compare  the  contemporary  statute  (now  repealed)  (1815)  55  Geo.  3,'  c.  60, 
Sched.  B,  where  a  warrant  or  petty  officer  in  the  navy,  or  non-commissioned 
officer  of  marines,  is  contrasted  with  a  common  seaman  or  marine.  But  see 
Navy  and  Marines  (Property  of  Deceased)  Act,  1865  (28  &  29  Yict.  c.  Ill),  s.  2. 

{rj)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  ss.  8  (1),  22  (1)  (c).  Compare, 
e.g.,  Eegimental  Debts  Act,  1893  (56  &  57  Vict.  c.  5),  s.  16  ;  Navy  and  Marines 
(Prox-)erty  of  Deceased)  Act,  1865  (28  &  29  Vict.  c.  Ill),  s.  6;  Superannuation 
Act,  1887  (50  &  51  Vict.  c.  67),  s.  8.  In  the  case  of  a  person  entitled  to  make  a 
nomination  under  the  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  whfose 
estate  in  respect  of  which  estate  duty  is  payable  exceeds  £100,  any  sum  paid 
under  the  Act  without  representation  is  liable  to  estate  duty  {ihid.,  s.  59).  In 
the  case  of  a  deceased  depositor  in  the  Post  Office  or  a  Trustee  Savings  Bank,  if 
his  total  property,  after  deduction  of  debts  and  funeral  expenses,  exceeds  £100, 
any  sum  payable  under  the  Statutory  Eegulations,  otherwise  than  to  his  legal 
personal  representative,  is,  nevertheless,  for  the  purposes  of  estate  duty,  treated 
as  passing  under  his  will  or  intestacy  (see  Post  Office  Savings  Bank  Act,  1861 
(24  &  25  Vict.  c.  14),  s.  11,  and  Post  Office  Savings  Bank  Eegulations,  1910, 
cl.  88  ;  Savings  Banks  Act,  1887  (50  &  51  Vict.  c.  40),  ss.  2,  3  ;  Savings  Banks 
Act,  1891  (54  &  55  Vict.  c.  21),  s.  12  (2) ;  and  Trustee  Savings  Bank  Eegulations, 
1900,  cl.  26  (1).    See  also  the  Supreme  Court  Funds  Eules.  r.  62). 

(/i)  See  note  {d),  p.  191,  ante. 

(t)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  15  (1). 

(/)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  59  (2).    The  death, 
semble,  must  be  after  the  29th  April,  1909. 

H.L.— Xlll.  jj  3 
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Sect.  4. 

Exceptions 
from  the 
Charge  of 
Duty. 

Advowson. 

Pictures  etc. 
of  national 
etc.  interest. 


General  rule. 


or  child  of  any  deceased  officer  of  such  Government,  notwith- 
standing that  the  deceased  contributed  during  his  lifetime  to  any 
fund  out  of  which  the  pension  or  annuity  is  paid  (k). 

246.  Estate  duty  is  not  payable  in  respect  of  any  advowson  or 
church  patronage  which  would  have  been  free  from  succession  duty 
under  the  exemption  stated  later  (I). 

247.  Where  any  property  passing  on  the  death  of  a  deceased 
person  consists  of  pictures,  prints,  books,  manuscripts,  works  of  art, 
scientific  collections,  or  other  things  not  yielding  income,  which 
appear  to  the  Treasury  to  be  of  national,  scientific,  historic,  or 
artistic  interest,  such  property  only  becomes  chargeable  with  estate 
duty  when  it  is  sold,  and  then  only  in  respect  of  the  last  death  on 
which  it  passed  (m). 

The  Treasury  finding  has  relation  back  to  the  time  of  the  death, 
and  it  seems  that  the  estate  duty  when  ultimately  payable  does 
not  become  so  "  upon  or  by  reason  of  "  the  death  (n). 

Sect.  5. — Aggregation  oj  Property,  and  Rates  of  Duty, 
Sub-Sect.  1. — Aggregation  of  Property. 

248.  For  determining  the  rate  of  estate  duty  to  be  paid  on  any 
property  passing  on  the  deceased's  death,  all  property  so  passing  in 

{k)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  15  (3). 

[l)  lUd.,  s.  15  (4) ;  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  24. 
See  p.  281,  post. 

(m)  Finance  Act,  1896  (59  &  60  Yict.  c.  28),  s.  20(1);  Finance  (1909-10)  Act, 
1910  (10  Edw.  7,  c.  8),  s.  63.  The  death  must  be  after  the  29th  April,  1909. 
Where  the  death  was  after  the  30th  June,  1896,  and  before  the  30th  April,  1909, 
the  exception  does  not  extend  to  pictures  etc.  of  merely  artistic  interest,  and  is 
restricted  to  property  which  is  settled  so  as  to  be  enjoyed  in  kind  in  succession 
by  different  persons,  and  while  enjoyed  in  kind  by  a  person  not  competent  to 
dispose  of  it  (Finance  Act,  1896  (59_&  60  Yict.  c.  28),  ss.  20  (1),  24  (1) ).  In  such 
a  case,  if  the  property  is  sold,  or  is  in  the  possession  of  some  person  who  is  then 
competent  to  dispose  of  it,  it  becomes  liable  to  estate  duty  {ibid.).  As  to 
legacy  duty,  see  p.  2^0,  post ;  and  as  to  succession  duty,  see  p.  281,  ^os^.  See 
per  the  Lord  Privy  Seal  (Yiscount  Ceoss)  in  the  House  of  Lords  (1897), 
Parliamentary  Debates,  4tn  series,  Yol.  49,  col.  1500,  as  to  the  Treasury  inter- 
pretation of  this  provision,  and  the  procedure  to  be  adopted. 

Where  it  is  considered  that  any  particular  works  of  art  are  of  national  etc. 
interest,  within  this  provision,  and  it  is  desired  to  obtain  exemption  from  estate 
duty  accordingly  in  respect  thereof,  application  must  be  made  to  the  Treasury. 
The  application  should  state  the  short  particiilars  of  the  "  settlement  "  (if  there 
is  one),  and  the  grounds  upon  which  the  articles  are  considered  to  be  of  national 
etc.  interest.  An  inventory  of  the  articles,  showing  the  separate  value  attributed 
to  each,  should  accompany  the  application.  If  there  is  a  '*  settlement,"  audit  is 
by  a  will  which,  at  the  date  of  the  application,  has  not  been  proved,  an  extract 
from  the  will,  so  far  as  material,  should  accompany  such  application.  But  if 
the  ^*  settlement "  is  by  deed  which  has  not  hitherto  been  noted  in  the  Estate 
Duty  Office,  it,  or  a  copy  of  it,  should  be  sent  there  for  that  purpose.  The 
application  is  forwarded  by  the  Treasury  to  the  Commissioners  of  Inland  Eevenue, 
and  if  their  expert  adviser  on  art  etc.  matters,  after  examination  of  the  articles, 
if  considered  necessary,  is  of  opinion  that  they  come  within  the  meaning  of  the 
provision,  the  Commissioners  report  to  the  Treasury  accordingly. 

As  to  the  power  of  the  Treasury  to  remit  death  duties  in  respect  of  any  such 
pictures  etc.  given  or  bequeathed  for  national  etc.  purposes,  see  p.  182,  ante. 

[n)  Re  Leconfield,  Wyndham  v.  Leconfield  (1904),  90, L.  T.  399,  C.  A.  (direction 
to  pay  out  of  residuary  estate  the  estate  duty  "  payable  upon  or  by  reason  of  " 
the  testator's  death  in  respect  of  such  settled  property). 
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Sect.  5. 

Aggregation 
of  Property, 
and  Rates 
of  Duty. 

Property  in 
which  the 
deceased 
never  had  au 
interest. 


respect  of  which  estate  duty  is  leviable  is,  subject  to  the  exceptions 
stated  below,  aggregated  so  as  to  form  one  "  estate,"  and  the  duty 
is  levied  at  the  proper  graduated  rate  on  the  principal  value 
thereof  (o). 

Property  passing  on  any  death  is  not  aggregated  more  than 
once  (p). 

249.  Property  in  which  the  deceased  never  had  an  interest  is 
not  aggregated  with  any  other  property,  but  is  an  estate  by 
itself  iq). 

250.  Settled  property  which  passes,  or  is  deemed  to  pass,  on  the 
deceased's  death  under  a  disposition  made  by  a  person  dying  before 
the  2nd  August,  1894,  and  which  would,  if  the  disponer  had  died  on 
or  after  that  date,  have  been  liable  to  estate  duty  on  his  death,  is 
treated  as  an  estate  by  itself  (?•). 

251.  Where  the  net  value  of  the  property  in  respect  of  which  Small  estates, 
estate  duty  is  payable  on  the  deceased's  death,  exclusive  of  property 

settled  otherwise  than  by  his  will,  does  not  exceed  ^1,000,  such 
property  forms  an  estate  by  itself  (s). 


Settled  pro- 
perty under 
disposition  by 
pprson  dying 
prior  to 
2nd  August, 
1894. 


Pictures  etc. 
which  national 
etc.  interest. 


252.  Where  the  Treasury,  under  the  power  conferred  upon 
them  (0,  remit  the  estate  duty  in  respect  of  pictures  etc 
appear  to  them  to  be  of  national  etc.  interest,  such  property  is  not 
aggregated  with  any  other  property  (m). 

Property  consisting  of  pictures  etc.,  which  pass  on  the  deceased's 
death,  and  appear  to  the  Treasury  (a)  to  be  of  national  etc.  interest, 
is  not  aggregated  with  other  property  on  the  death,  but  forms  an 
estate  by  itself  (b). 

253.  Where  an  estate  includes  an  interest  in  expectancy,  and  Interests  in 
the  payment  of  the  estate  duty  in  respect  of  that  interest  is  deferred,  expectancy. 


(o)  Finance  Act,  1894  (o7  &  58  Yict.  c.  30),  s.  4 ;  Finance  Act,  1900  (63  & 
64  Vict.  c.  7),  s.  12  (1). 

(p)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  7  (10). 

(q)  Ibid.,  s.  4  ;  Finance  Act,  1900  (63  &  64  Vict.  c.  7),  s.  12  (1). 

(r)  Finance  Act,  1900  (63  &  64  Vict.  c.  7),  s.  12  (2) ;  Finance  Act,  1907 
(7  Edw.  7,  c.  13),  s.  16. 

Where,  however,  the  deceased  died  before  the  19th  April,  1907,  but  after 
the  8th  April,  1900,  such  settled  property  is  aggregated,  but  the  aggregation 
does  not  operate  to  enhance  the  rate  of  duty  payable  either  upon  the  settled 
property  or  upon  any  other  property  by  more  than  one  half  per  cent,  in  excess 
of  the  rate  at  which  duty  would  have  been  payable  if  such  settled  property  had 
been  treated  as  an  estate  by  itself  (Finance  Act,  1900  (63  &  64  Vict.  c.  7), 
8.12(2)). 

Property  is  not  settled,"  within  the  meaning  of  this  enactment,  where  it  is 
given  to  a  person  for  Hfe,  with  remainder  to  her  children,  and,  in  default,  for 
such  persons  as  she  appoints,  and  she  dies  without  issue,  having  exercised 
the  power  of  appointment  {Be  Magan  (1908),  Irish  Times,  19th  May). 

Where  the  deceased  died  before  the  9th  April,  1900,  such  settled  property 
follows  the  rule  of  aggregation  stated  at  the  end  of  para.  253,  p.  204,  post. 

{s)  Finance  Act,  1694  (57  &  58  Vict.  c.  30),  s.  16  (3). 

\t)  See  p.  182,  ante. 

lu)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  15  (2). 
(a)  See  p.  202,  ante. 

[h)  Finance  Act,  1896  (59  &  60  Vict.  c.  28),  s.  20  (1)  ;  Finance  fl909-10) 
Act,  1910  (10  Ed\^.  7,  c.  8),  s.  63.    The  death  must  be  after  the  30th  June,  1896 
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after  1st 
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and  before  9  th 
April,  1900. 


Eates  of 
estate  duty. 


as  it  may  be  (c),  until  the  interest  falls  into  possession,  then,  for  the 
purpose  of  determining  the  rate  of  estate  duty  in  respect  of  the  rest 
of  the  estate,  the  value  of  the  interest  is  its  value  at  the  date  of  the 
deceased's  death,  and  the  rate  in  respect  of  the  interest  when  it  falls 
into  possession  is  calculated  according  to  its  then  value,  together 
with  the  value  of  the  rest  of  the  estate  as  previously  ascertained  (d). 

Property  accruing  to  a  deceased  person's  estate  after  his 
death,  under  the  will  of  an  ancestor  who  survived  him,  in  the 
circumstances  stated  earlier  (e),  is  aggregated  with  the  other 
aggregable  property  passing  on  the  death  of  such  person  to  find 
the  rate  appropriate  for  the  accruing  property,  but  it  seems  that 
no  higher  duty  is  chargeable  on  such  other  property  (/ ). 

Where  an  interest  in  expectancy  in  any  property  has,  after 
the  1st  August,  1894,  but  before  the  9th  April,  1900  (g),  been 
bond  fide  sold  or  mortgaged  for  full  consideration  in  money  or 
money's  worth,  then  no  other  duty  on  such  property  is  payable  by 
the  purchaser  or  mortgagee  when  the  interest  falls  into  possession 
than  would  have  been  payable  if  the  law  as  to  aggregation  had 
contained  the  following  provision : — 

The  provision  is,  that  any  property  which,  under  a  disposition  not 
made  by  the  deceased,  passes  immediately  on  his  death  to  some 
person  other  than  the  wife  or  husband,  or  a  lineal  ancestor  or  lineal 
descendant  of  the  deceased,  is  an  estate  by  itself,  except  that  any 
benefit  which,  under  such  a  disposition,  is  reserved  or  given  to  the 
wife  etc.,  is  aggregated  with  property  of  the  deceased  (/i). 

Sub -Sect.  2. — Rates  of  Duty. 

254.  The  rates  of  estate  duty  are  as  follows  (i)  : — 
Where  the  principal  value  of  the  estate  exceeds  £100  and  does 
not  exceed  £500,  the  rate  is  1  per  cent.  Where  the  value  exceeds 
£500  and  does  not  exceed  £1,000,  the  rate  is  2  per  cent.  Where 
the  value  exceeds  £1,000  and  does  not  exceed  £5,000,  the  rate  is 
3  per  cent.  Where  the  value  exceeds  £5,000  and  does  not  exceed 
£10,000,  the  rate  is  4  per  cent.  Where  the  value  exceeds  £10,000 
and  does  not  exceed  £20,000,  the  rate  is  5  per  cent.  Where  the 
value  exceeds  £20,000  and  does  not  exceed  £40,000,  the  rate  is 
6  per  cent.    Where  the  value  exceeds  £40,000  and  does  not  exceed 


(Finance  Act,  1896  (59  &  60  Yict.  c.  28),  s.  24  (1) ).  In  the  case  of  deaths  before 
the  Both  April,  1909,  the  provision  only  applies  to  settled  objects  ;  see  note  (w), 
p.  202,  ante. 

(c)  See  p.  213,  post. 

(d)  Finance  Act,  1894  (57  «S;  58  Vict.  c.  30),  s.  7  (6). 

(e)  Wills  Act,  1837  (7  Will.  4  &  1  Yict.  c.  26),  s.  33 ;  see  p.  186,  ante 

(f)  Be  Scott,  [1900]  1  Q.  B.  372,  388;  affirmed,  [1901]  1  K  B.  228, 
C.  A. 

{g)  Where  the  interest  lias  been  sold  or  mortgaged  .etc.  before  the  2nd  August, 
1894,  see  p.  196,  ante. 

(h)  Finance  Act,  1900  (63  &  64  Yict.  c.  7),  s.  12  (1)  (proviso);  Finance  Act, 
1894  (57  &  58  Yict.  c.  30),  s.  4  (proviso) ;  and  this  provision  applies  generally 
where  the  deceased  died  before  the  9th  April,  1900  {ibid.).  In  the  case  of  a 
mortgage,  any  higher  duty,  payable  by  the  mortgagor,  ranks  as  a  cbarge 
subsequent  to  that  of  the  mortgagee  (Finance  Act,  1900  (63  &  64  Yict.  c.  7), 
s.  12  (1)  (proviso) ). 

(^)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  .c.  8),  s.  54,  Sched.  II.  The 
death  must  be  after  the  29th  April,  1909  {ibid.,  s.  54).  # 
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iGTCOOO,  the  rate  is  7  per  cent.    Where  the  vakie  exceeds  ^£70,000     «ect.  5, 
and  does  not  exceed  £100,000,  the  rate  is  8  per  cent.    Where  the  Aggregation 
value  exceeds  £100,000  and  does  not  exceed  £150,000,  the  rate  is  of  Property, 
9  per  cent.    Where  the  value  exceeds  £150,000  and  does  not    and  Rates 
exceed  £200,000,  the  rate  is  10  per  cent.    Where  the  value  exceeds 
£200,000  and  does  not  exceed  £400,000,  the  rate  is  11  per  cent. 
Where  the  value  exceeds  £400,000  and  does  not  exceed  £600,000, 
the  rate  is  12  per  cent.    W^here  the  value  exceeds  £600,000  and 
does  not  exceed  £800,000,  the  rate  is  13  per  cent.   Where  the  value 
exceeds  £800,000  and  does  not  exceed  £1,000,000,  the  rate  is  14  per 
cent.    Where  the  value  exceeds  £1,000,000,  the  rate  is  15  per  cent. 

255.  Where  an  interest  in  expectancy  has,  after  the  18th  April,  Sale  or 
1907,  and  before  the  30th  April,  1909,  been  bond  fide  sold  or  mort-  f^^frlsf  in  ^ 
gaged  for  full  consideration  in  money  or  money's  worth,  then  no  expectancy 
other  duty  is  payable  by  the  purchaser  etc.  than  would  have  been  after  I8th 
payable  if  the  scale  of  rates  had  been  as  follows  (k) : —  amrbcfore' 

Where  the  principal  value  of  the  estate  exceeds  £100  and  30th  April, 
does  not  exceed  £500,  as  if  the  rate  had  been  1  per  cent.  Where  1909. 
the  value  exceeds  £500  and  does  not  exceed  £1,000,  as  if  the  rate 
had  been  2  per  cent.  Where  the  value  exceeds  £1,000  and  does 
not  exceed  £10,000,  as  if  the  rate  had  been  3  per  cent.  Where  the 
value  exceeds  £10,000  and  does  not  exceed  £25,000,  as  if  the  rate 
had  been  4  per  cent.  Where  the  value  exceeds  £25,000  and  does 
not  exceed  £50,000,  as  if  the  rate  had  been  4J  per  cent.  Where 
the  value  exceeds  £50,000  and  does  not  exceed  £75,000,  as  if 
the  rate  had  been  5  per  cent.  Where  the  value  exceeds  £75,000 
and  does  not  exceed  £100,000,  as  if  the  rate  had  been  5 J  per  cent. 
Where  the  value  exceeds  £100,000  and  does  not  exceed  £150,000, 
as  if  the  rate  had  been  6  per  cent.  Where  the  value  exceeds 
£150,000  and  does  not  exceed  £250,000,  as  if  the  rate  had  been 
7  per  cent.  Where  the  value  exceeds  £250,000  and  does  not 
exceed  £500,000,  as  if  the  rate  had  been  8  per  cent.  Where  the 
value  exceeds  £500,000  and  does  not  exceed  £750,000,  as  if  the 
rate  had  been  9  per  cent.  Where  the  value  exceeds  £750,000  and 
does  not  exceed  £1,000,000,  as  if  the  rate  had  been  10  per  cent. 
Where  the  value  exceeds  £1,000,000  and  does  not  exceed  £1,500,000, 
as  if  the  rate  had  been  10  per  cent,  on  £1,000,000  and  11  per  cent, 
on  the  remainder.  Where  the  value  exceeds  £1,500,000  and  does 
not  exceed  £2,000,000,  as  if  the  rate  had  been  10  per  cent,  on 
£1,000,000  and  12  per  cent,  on  the  remainder.  Where  the  value 
exceeds  £2,000,000  and  does  not  exceed  £2,500,000,  as  if  the  rate 
had  been  10  per  cent,  on  £1,000,000  and  13  per  cent,  on  the 
remainder.  Where  the  value  exceeds  £2,500,000  and  does  not 
exceed  £3,000,000,  as  if  the  rate  had  been  10  per  cent,  on 
£1,000,000  and  14  per  cent,  on  the  remainder.    Where  the  value 

{k)  Finance  Act,  1907  (7  Edw.  7,  c.  13),  s.  12,  Sclied.  I. ;  Finance  (1909-10) 
Act,  1910  (10  Edw.  7,  c.  8),  s.  64.  And  this  scale  applies  generally  where  the 
deceased  died  after  the  18th  April,  1907,  and  belore  the  30th  April,  1909 
(Finance  Act,  1907  (7  Edw.  7,  c.  13),  s.  12  ;  Finance  (1909-10)  Act,  1910 
(10  Edw.  7,  c.  8),  s.  54).  In  the  case  of  a  mortgage,  any  higher  duty  payable 
by  the  mortgagor  ranks  as  a  charge  subsequent  to  that  of  the  mortgagee 
(Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  64).  . 
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Sect.  5.  exceeds  ^93,000,000,  as  if  the  rate  had  been  10  per  cent,  on 

Aggregation  ^1,000,000  and  15  per  cent,  on  the  remainder, 
of  Property, 

and  Kates'  266.  Where  an  interest  in  expectancy  has,  after  the  1st  August^ 

of  Duty.  1894,  and  before  the  19th  April,  1907,  been  bond  fide  sold  or 

SaieoT"  mortgaged  for  full  consideration  in  money  or  money's  worth,  then 

mortgage  of  Other  duty  is  payable  by  the  purchaser  etc.  than  would  have 

interesfin  been  payable  if  the  scale  of  rates  in  the  last  paragraph,  in  the 

expectancy  qq^qq        estates  exceeding   £150,000  in  value,   had  been  as 

alter  1st  p  n  /7\ 

August,  1894,  follows  (I)  :— 

and  before  Where  the  principal  value  of  the  estate  exceeds  £150,000  and 
1907  ^^"^'      ^^^^         exceed  £250,000,  as  if  the  rate  had  been  6J  per  cent. 

Where  the  value  exceeds  £250,000  and  does  not  exceed  £500,000, 
as  if  the  rate  had  been  7  per  cent.  Where  the  value  exceeds 
£500,000  and  does  not  exceed  £1,000,000,  as  if  the  rate  had  been 
7J  per  cent.  Where  the  value  exceeds  £1,000,000,  as  if  the  rate 
had  been  8  per  cent. 

Fixed  duty  of     257.  Where  the  gross  value  of  the  property  in  respect  of  which 
306-.  or50^.      estate  duty  is  payable  on  the  death  of  the  deceased,  exclusive  of 
va^ue^noTover  pi*operty  settled  otherwise  than  by  his  will,  does  not  exceed  £500, 
MSOO  or  £500.  the  person  intending  to  apply  for  representation  (m)  to  the  deceased 
may  pay  a  fixed  duty  in  place  of  the  duty  according  to  the  scale. 
Where  the  gross  value  of  the  property  does  not  exceed  £300,  the 
fixed  duty  is  30s.,  and  where  it  exceeds  £300  and  does  not  exceed 
£500,  the  fixed  duty  is  50s.  (n). 

Where  such  property  includes  property  which  is  proved  to  the 
satisfaction  of  the  Commissioners  to  be  subject  to  a  charge  created 
for  securing  unpaid  purchase-money,  or  money  borrowed  to  pay 

{I)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  17  ;  Einance  Act,  1907  (7 
Edw.  7,  c.  13),  s.  12  (proviso).  And  this  scale  applies  generally  where  the 
deceased  died  after  the  1st  August,  1894,  and  before  the  19th  April,  1907 
(Einance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  17 ;  Einance  Act,  1907  (7  Edw.  7, 
c.  13),  s.  12).  In  the  case  of  a  mortgage,  any  higher  duty  payable  by  the 
mortgagor  ranks  as  a  charge  subsequent  to  that  of  the  mortgagee  (Einance  Act, 
1907  (7  Edw.  7,  c.  13),  s.  12  (proviso) ). 

Where  the  deceased  died  after  the  1st  August,  1894,  and  before  the  1st 
July,  1896,  and  the  principal  value  of  the  estate  contains  a  fractional  part  of 
£10  over  £10,  or  any  multiple  of  £10,  the  duty  is  payable  for  the  full  sum  of 
£10.  Where  the  deceased  died  after  the  30th  June,  1896,  and  before  the 
9th  April,  1900,  and  the  principal  value  comprises  a  fraction  of  £100  in  excess 
of  £100  or  any  multiple  thereof,  such  fraction  is  excluded,  except  that  where 
the  principal  value  exceeds  £100,  and  does  not  exceed  £200,  the  duty  is  £1 
CFinance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  17  (proviso) ;  Einance  Act,  1896 
(59  &  60  Yict.  c.  28),  s.  17  ;  Einance  Act,  1900  (63  &  64  Yict.  c.  7),  s.  13  (1)  ). 
Where  the  deceased  died  on  or  after  the  1st  June,  1881,  and  before  the  2nd 
August,  1894,  and  account  duty  is  payable,  the  rate  of  duty  is  in  accordance 
with  the  scale  of  rates  of  probate  duty  as  set  out  at  p.  312,  post  (Customs 
and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  38  (1)  ).  Where  in  the 
case  of  an  account  for  account  duty  delivered  on  or  after  the  1st  June,  1889,. 
the  value  of  the  property  exceeds  £10,000,  temporary  estate  duty  is  also  payable. 
The  rate  is  as  set  out  in  note  (b),  p.  312,  post,  in  the  case  of  the  like  duty  when 
payable  as  an  addition  to  probate  duty  (Customs  and  Inland  Eevenue  Act^ 
1889  (52  &  53  Yict,  c.  7),  s.  5  (2)  ). 

(m)  I.e.,  probate  of  a  will  or  letters  of  administration  (Finance  Act,  1894 
(57  &  58  Yict.  c.  30),  s.  22  (1)  (c) ). 

{n)  lUd.,  s.  16  (1),  (2)  ;  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45 
Yict.  c.  12),  s.  33  (1). 
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purchase-money,  or  to  be  subject  to,  or  liable  to  be  made  subject  to, 
a  charge  for  securing  an  advance  made,  or  to  be  made,  tor  the 
purpose  of  the  purchase  thereof,  the  gross  value  of  the  property  is 
to  be  taken  to  be  its  value  subject  to  such  charge  or  liability  (o). 

Where  it  is  afterwards  discovered  that  such  gross  value  exceeds 
aG300  or  ^500,  as  the  case  may  be,  estate  duty  according  to  the 
scale  is  payable  (j^). 

If,  however,  the  Commissioners  are  satisfied  that  there  were 
reasonable  grounds  for  the  original  estimate  of  the  value  of  the 
property,  they  may  allow  to  be  deducted  from  such  duty  an  amount 
equal  to  the  fixed  duty  paid  (q) . 

258.  Estate  duty  is,  in  the  first  instance,  to  be  calculated  at  the 
appropriate  rate  according  to  the  value  of  the  estate  as  set  forth  in 
the  Inland  Eevenue  affidavit  or  account  delivered,  but  if  afterwards 
it  appears  that  for  any  reason  too  little  duty  has  been  paid 
additional  duty  is  23ayable(r),  unless  a  certificate  of  discharge  has 
been  delivered,  and  is  to  be  treated  as  duty  in  arrear  (s). 

The  issue  of  such  certificate  of  discharge,  under  the  provisions 
for  that  purpose,  does  not  affect  the  rate  of  duty  payable  in  respect 
of  any  property  afterwards  shown  to  have  passed  on  the  death,  and 
the  duty  in  respect  of  such  property  is  at  such  rate  as  would  be 
payable  if  its  value  were  added  to  the  value  of  the  property  in 
respect  of  which  duty  has  already  been  accounted  for  (t). 

Sect.  6. — Value  Chargeable, 
Sub-Sect.  1. — Gross  Value. 

259.  The  principal  value  of  any  property  is  estimated  to  be  the 
price  which,  in  the  opinion  of  the  Commissioners  (u),'.it  would  fetch 
if  sold  in  the  open  market  (x)  at  the  time  (a)  of  the  deceased's 
.  death  (h). 

In  estimating  such  principal  value  under  this  provision,  the 
Commissioners  are  to  fix  the  price  of  the  property  according  to  the 
market  price  at  the  time  of  the  deceased's  death,  and  are  not  to 


Sect.  6. 
Aggregation 
of  Property, 
and  Rates 
of  Duty. 


Eate,  as  first 
determined, 
may  require 

to  be 

subsequently 
rectified. 


Meaning  of 
"  principal 
value, " 


(o)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  61  (2). 

Ip)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  16  (1),  (2) ;  Customs  and 
Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  35. 

(q)  Eevenue  Act,  1903  (3  Edw.  7,  c.  46),  s.  14.  The  death  must  be  after  the 
31st  August,  1903  {ihid.). 

(r)  With  interest  (Finance  Act,  1896  (59  &  60  Vict.  c.  28),  s.  18  (1) ). 

(s)  Finance  Act,  1894  (57  &  58  Vict.  c.  30\  s.  8  (7). 

(t)  Ibid.,  s.  11  (3). 

(u)  The  Commissioners  have  exclusive  jurisdiction  to  estimate  the  price  in  the 
first  instance  {A.-G.  v.  Jameson,  [1905]  2  1.  E.  218,  C.  A.,  per  Fitzgibbon,  L.J., 
at  p.  228).  All  the  court  can  do  is  to  decide  the  legal  points  that  lie  at  the 
threshold  of  any  inquiry  as  to  value  {A.-G.  v.  Jameson,  [1904]  2  I.  E.  644,  per 
Kenny,  J.,  at  p.  664). 

{x)  Price  in  the  open  market  is  what  would  be  obtainable  upon  a  sale  where 
it  was  open  to  every  one  who  had  the  will,  and  the  money,  to  offer  the  price 
which  the  deceased's  property  was  worth  as  he  held  it  {A.-G.  v.  Jameson,  supra, 
per  FiTZGiBBON,  L.J.,  at  p.  230). 

(a)  The  value  at  the  time  of  the  death  is  not  ascertainable  by  the  larger  value 
at  a  sale  at  a  later  date,  less  the  intermediate  cost  {Inland  Revenue  v.  Marr's 
Trustees  (1906),  44  Sc.  L.  E.  647). 

(6)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  7  (5).  . 
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Sect.  6. 
Value 
Chargeable. 


Exception  as 
regards 
agricultural 
property. 


Meaning  of 
"  agricultural 
property," 


Shares  in  a 
private 
limited  com- 
pany where 
alienation  is 
restricted. 

Benefit  accru- 
ing by  the 
cesser  of  an 
interest. 


make  any  reduction  in  the  estimate  on  account  of  the  estimate  being 
made  on  the  assumption  that  the  whole  property  is  to  be  placed  on 
the  market  at  one  and  the  same  time.  Where,  however,  it  is 
proved  to  the  Commissioners  that  the  value  of  the  property  has 
been  depreciated  by  reason  of  the  death  of  the  deceased,  the 
depreciation  is  to  be  taken  into  account  in  fixing  the  price  (c). 

260.  In  the  case  of  any  agricultural  property,  where  no  part 
of  the  principal  value  is  due  to  the  expectation  of  an  increased 
income  (d)  from  such  property,  there  is  a  special  rule  of  valuation 
for  determining  the  value  of  such  property  in  connection  with  the  pro- 
visions affecting  small  estates  not  exceeding  £1,000  in  net  value  (e). 
The  rule  is  that  the  principal  value  is  not  to  exceed  twenty-five  times 
the  annual  value  as  assessed  under  Schedule  A  of  the  Income  Tax 
Acts  ( /),  after  making  such  deductions  as  have  not  been  allowed  in 
that  assessment  and  are  allowed  under  the  Succession  Duty  Act, 
1853  (g),  and  making  a  deduction  for  expenses  of  management  (h) 
not  exceeding  5  per  cent,  of  the  annual  value  so  assessed  (i). 

''Agricultural  property"  means  agricultural  land,  pasture,  and 
woodland,  and  also  includes  such  cottages,  farm  buildings,  farm- 
houses, and  mansion-houses  (together  with  the  lands  occupied 
therewith)  as  are  of  a  character  appropriate  to  the  property  (j). 

201.  In  the  case  of  shares  in  a  private  limited  company  where 
the  articles  of  association  contain  restrictive  provisions  as  to 
alienation,  the  value  is  what  the  shares  would  fetch  if  they  could 
be  sold  in  the  open  market  on  the  terms  of  the  purchaser  being 
entitled  to  be  registered  as  holder  subject  to  the  articles  {k). 

262.  The  value  of  the  benefit  accruing  or  arising  from  the 
cesser  of  an  interest  ceasing  on  the  deceased's  death  is,  if  the 
interest  extended  to  the  whole  income  of  the  property,  the  principal 

(c)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  60  (2).  The  death  must 
be  after  the  29th  April,  1909  {ibid.), 

{d)  By  the  future  conversion  of  the  property  to  a  different  and  more  profitable 
use  {A.-G.  V.  Boh'nson,  [1901]  2  1.  E.  61,  per  Palles,  C.B.,  at  p.  SO). 

(e)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  61  (1).  As  to  the  small 
estates  in  question,  see  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  16  (1),  (3), 
and  p.  203,  ante.  Where  the  death  was  before  the  30th  April,  1909,  the  special 
rule  applies  generally  to  agricultural  property  where  no  part  of  the  principal 
value  is  due  to  the  expectation  of  an  increased  income  from  such  property 
(Finance  Act,,  1894  (57  &  58  Yict.  30),  s.  7  (5)  (proviso) ;  Finance  (1909-10)  Act, 
1910  (10  Edw.  7,  0.  8),  s.  60  (1) ) ;  see  Be  Feeny  (1902),  36  I.  L.  T.  80. 

(/)  See  Income  Tax  Act,  1842  (5  &  6  Yict.  c.  35),  s.  60. 

{(j)  Decisions  upon  the  appropriate  portions  of  the  Succession  Duty  Act, 
1853  (16  &  17  Yict.  c.  51),  may  be  referred  to  [A.-G.  v.  RoUnson,  [1901]  2  I.  E. 
67,  per  Palles,  C.B.,  at  p.  79). 

{h)  These  expenses  do  not  include  expenses  of  cultivation,  but  must  be 
restricted  to  remuneration  to  a  third  party  incident  to  the  collection  of  rent 
{A.-G.  V.  Robinson,  supra,  per  Palles,  O.B.,  at  p.  85).  There  must,  it  has  been 
said,  be  management  in  fact,  and  inherently  necessary  {ibid.,  per  Johnson,  J., 
at  p.  92)  ;  although,  it  has  been  said,  some  allowance  is  always  to  be  made 
{ibid.,  per  Palles,  O.B.,  at  p.  84), 

(0  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  7  (5)  (proviso). 

(./)  Ibid.,  s.  22  (1)  (g). 

{k)  A.-G.  V.  Jameson,  [1905]  2  I.  E.  218,.  C.  A.  The  value  of  a  business  is 
not  necessarily  the  price  at  which  the  owner's  will  gives  a  person  the  option  of 
purchasing  it  {Lord  Advocate  v.  Wood/s  Trustees  (1910),  53rd  Eeport  of  Commis- 
sioners of  Inland  Ee venue,  p.  50). 
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value  of  that  property ;  and,  if  the  interest  extended  to  less  than      Sect.  6. 
such  whole  income,  the  principal  value  of  an  addition  to  the  Value 
property  equal  to  the  income  to  which  the  interest  extended  (l).  Chargeable. 

In   the  latter  case,  if  the   property  is  incumbered,  and  the  ' 
incumbrance  is  not  large  enough  to  affect  the  security  of  the 
interest  which  ceased,  the  incumbrance  is  to  be  disregarded  in 
ascertaining  the  principal  value  of  the  hypothetical  addition  to  the 
property  (m). 

263.  Where  any  lands  or  chattels  are  so  settled,  whether  by  Lands  or 
Act  of  Parliament  or  royal  grant,  that  no  one  of  the  persons  g^^^j^^^^ 
successively  in  possession  is  capable  of  alienating  them,  otherwise  H  parliament 
than  under  the  powers  of  sale  or  exchange  in  the  Settled  Land  or  royal 
Act,  1882  (n),  whether  his  interest  is  in  law  a  tenancy  for  life  or  in  grant. 

tail,  the  property  passing  on  the  death  of  any  person  in  possession 
of  the  lands  and  chattels  is  the  interest  of  his  successor  therein,  and 
such  interest  is  to  be  valued  for  estate  duty  in  like  manner  as  for 
succession  duty  (o). 

264.  Where  an  estate  includes  an  interest  in  expectancy,  and  interest  in 
the  estate  duty  in  respect  of  it  is  paid,  at  the  option  of  the  person  expectancy, 
accountable,  when  the  interest  falls  into  possession,  the  duty  is 
payable  upon  its  then  value 

265.  The  value  of  any  property  for  the  purposes  of  estate  duty  How  value  of 
is,  subject  to  the  above  provisions,  to  be  ascertained  by  the  Com-  property  to 
missioners  in  such  manner  and  by  such  means  as  they  think  fit  (q).  tainlT^' 

If  the  Commissioners  authorise  a  person  to  inspect  any  property  inspection  of 
and  report  to  them  its  value,  the  person  having  the  custody  or  property  by 
possession  of  that  property  is  to  permit  the  person  so  authorised  valuers, 
to  inspect  it  at  such  reasonable  times  as  the  Commissioners 
consider  necessary  (?-). 

Where  the  Commissioners  require  a  valuation  to  be  made  by  a 
person  named  by  them,  they  are  to  defray  the  reasonable  costs  of 
the  valuation  (s). 

266.  The  Commissioners  on  application  from  a  person  account-  Certificate 
able  for  the  duty  on  any  property  forming  part  of  an  estate  are,  if  ^[  valuation^ 
they  consider  that  it  can  conveniently  be  done,  to  certify  (^)  the 


(Z)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  7  (7).  The  concluding  phrase 
has  been  described  as  an  inaccurate  expression  for  property  the  income  of  which 
is  equal  to  the  income  to  which  the  interest  extended  (A.-G.  v.  Power,  [1906]  2 
1.  E.  272,  ^(T  Palles,  C.B.,  at  p.  277). 

(m)  Lord  Advocate  v.  Henderson's  Trustees  (1905),  42  Sc.  L.  E.  720. 

[n)  Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38),  s.  58  (1)  (i)  ;  Re  Bolton 
Estates  Act,  1863,  [1904]  2  Ch.  289. 

(o)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  5  (5)  ;  compare  A.-G.  v. 
Richmond  {Duke)  [No.  2),  [1907]  2  K.  B.  940.  Semlle,  it  is  immaterial  that  in 
the  actual  case  succession  duty  may  in  fact  not  be  payable  {Re  Bolton  Estate's 
Act,  1863,  [1904]  2  Ch.  289,  per  Joyce  J.,  at  p.  303). 

(p)  Re  Eyre,  [1907]  1  K  B.  331. 

{(i)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  7  (8). 
r)  im.,  s.  7  (8). 

(s)  lUd.,  s.  7  (9). 

[t)  See  note  (5),  p.  218,  ■post. 
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Sect.  6. 
Value 
Chargeable. 


What  allow- 
ances may  be 
made. 


What  debts 
may  not  be 
deducted. 


amount  of  the  valuation  accepted  by  them  for  any  class  cr 
description  of  property  forming  part  of  the  estate  (a). 

Sub-Sect.  2. — Deductions. 

267.  In  determining  the  value  of  an  estate  for  the  purpose  of 
estate  duty,  allowance  is  ma*de  for  reasonable  funeral  expenses  (h), 
and  for  debts  and  incumbrances  (c),  including  mortgages  and 
terminable  charges  (d). 

An  allowance  is  not  made  for  debts  incurred  by  the  deceased, 
or  incumbrances  created  by  a  disposition  made  by  him,  unless 
such  debts  etc.  were  incurred  or  created  (e)  bond  fide(f),  for  full 
consideration  in  money  or  money's  worth  (g),  wholly  for  his  own 
use  and  benefit  {h),  and  take  effect  out  of  his  interest  (i). 

Where  a  debt  or  incumbrance  has  been  incurred  or  created  in 
whole  or  in  part  for  the  purpose  of  or  in  consideration  for  the  pur- 
chase or  acquisition  or  extinction,  whether  by  operation  of  law  or 
otherwise,  of  any  interest  in  expectancy  in  any  property  passing,  or 

(a)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  8  (8). 

(h)  Compare  Edwards  v.  Ediuards  (1834),  2  Cr.  &  M.  612  (amount  depends 
upon  deceased's  condition  in  life,  and  the  price  of  the  requisite  articles  at  the 
particular  place) ;  Hancock  v.  Fodmore  (1830),  1  B.  &  Ad.  260  (as  against  a 
creditor) ;  B.  v.  Price  (1884),  12  Q.  B.  D,  247,  per  Stephen,  J.,  at  p.  254, 
referring  to  Williams  v.  Williams  (1882),  20  Ch.  D.  659  (cremation)  ;  Stag  v. 
Punter  (1744),  3  Atk.  119  (carriage  of  body  from  distance) ;  Bridge  v.  Brown 
(1843),  2  Y.  &  C.  Ch.  Cas.  181  (tomb)  ;  Mellick  v.  Asylum  {President  and 
Guardians)  (1821),  Jac.  180  (expensive  monument)  ;  Johnson  v.  Baker  (1825),  2 
C.  &  P.  207  (mourning) ;  Pitt  v.  Pitt  (1758),  2  Lee,  508  (ditto) ;  Ambrose  v. 
Kerrison  (1851),  10  C.  B.  776  (married  woman  separated  from  husband)  ; 
Gregory  v.  Lockyer  (1821),  Madd.  &  G.  90  (married  woman  with  separate  estate)  ; 
Be  M'Myn,  Liyhthoiun  v.  M'Myn  (1886),  33  Ch.  D.  575  (married  woman  who 
appointed  husband  executor). 

(c)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  7  (1).  Semble,  this  provision 
applies  only  to  the  case  of  an  estate  passing  from  a  deceased  owner  subject  to  his 
debts  and  incumbrances  [Coivley  [Earl)  v.  Inland  Bevenue  Commissioners,  [1899] 
A.  C.  198,  per  Lord  Davey,  at  p.  221). 

(d)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  22  (1)  (k). 

(e)  Quaere,  whether  the  words  "  wholly  for  the  deceased's  own  use  and 
benefit"  in  Hid.,  s.  7  (1)  (a),  are  to  be  read  with  the  word  '*  created,"  or  relate 
only  to  the  "  consideration  "  (^.-G^.  v.  Bich'mond  and  Gordon  {Duke),  [1909] 
A.  C.  466,  per  Lord  Loreburn,  L.C.,  at  p.  469) ;  see  also  note  {h),  infra. 

{/)  A  bond  fide  transaction  is  a  real  and  genuine  transaction  intended  to 
have  full  and  real  operation  without  any  secret  or  covinous  arrangement  or 
reservation  {A.-G.  v.  Bichmond  {Duke)  (No.  1),  [1907]  2  K  B.  923,  per  Bray,  J., 
at  p.  937  ;  affirmed,  A.-G.  v.  Bichmond  and  Gordon  {Duke),  supra,  per  Lord 
Atkinson,  at  p.  475). 

{g)  A  debt  for  a  philanthropic  purpose  is  not  allowable  {H.  M.  Advocate  v. 
Gumiing's  Trustees  (1902),  39  Sc.  L.  E.  534),  nor  is  a  debt  in  consideration  of 
the  release  of  a  voluntary  debt  of  like  amount  (compare  A.-G.  v.  Cohham 
{Viscount)  (1904),  90  L.  T.  816),  nor  a  debt  in  consideration  of  marriage  and 
money  {B.  M.  Advocaie  v.  Alexander's  Trustees  (1905),  42  Sc.  L.  E.  307,  310  ; 
compare  also  H.  M.  Advocate  v.  Warrender's  Trustees ^{Id^Q) ,  43  Sc.  L.  E.  278, 
per  the  Lord  Ordinary  (Pearson),  at  p.  281).  As  to  dissection  of  the  con- 
sideration in  questions  under  the  Finance  Act,  1894  (57  &  58  Vict.  c.  30), 
s.  3  (2),  see  Be  Lombard,  [1904]  2  I.  E.  621. 

(A)  These  words  apply  to  the  consideration  given  for  the  incumbrance,  not 
to  the  incumbrance  itself  {A.-G.  v.  Bichmond  and  Gordon  {Duke),  [1909]  A.  C. 
466,  per  Lord  Atkinson,  at  p.  478).  The  motive  for  incurring  the  debt  is 
immaterial,  and  so  also  what  the  debtor  intends  to  do  with  the  money  {ibid.,  at 
pp.  475,  478) ;  see  also  note  (e),  supra. 

(*)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  7  (1)  (a). 
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deemed  to  pass,  on  the  deceased's  death,  and  any  person  whose     sect.  g. 
interest  in  expectancy  is  so  purchased  etc.  becomes  (under  any  dis-  Value 
position  made  by,  or  through  devolution  of  law  from,  or  under  the  Chargeable, 
intestacy  of,  the  deceased)  er^titled  to  any  interest  in  that  property, 
then  no  allowance  is  made  in  respect  of  such  debt  etc.,  and  any 
property  charged  with  any  such  debt  etc.  is  deemed  to  pass  freed 
therefrom  (j). 

If  part  only  of  such  debt  etc.  was  incurred  etc.  for  such  purpose 
etc.,  the  above  provision  applies  to  that  part  only  {k). 

If  a  person  whose  interest  in  expectancy  in  the  property  so  pur- 
chased etc.  becomes  entitled  to  an  interest  in  part  only  of  that  pro- 
perty, the  above  provision  applies  only  to  such  part  of  the  debt  etc. 
as  bears  the  same  proportion  to  the  whole  debt  etc.  as  the  value  of 
the  part  of  the  property  to  an  interest  in  which  he  becomes  entitled 
bears  to  the  value  of  the  whole  of  that  property  (I). 

An  allowance  is  not  made  for  any  debt  in  respect  of  which  there 
is  a  right  to  reimbursement  from  any  other  estate  or  person,  unless 
the  reimbursement  cannot  be  obtained  C???) 

268.  Allowance  is  made  for  increment  value  duty  which  is  to  be  increment 
collected  on  the  occasion  of  the  death  in  respect  of  the  fee  simple  of  ^^^^^  ^^^y 
any  land,  or  any  interest  in  land,  comprised  in  the  property  passing  ^  ^  ' 
on  the  death,  as  if  such  duty  were  a  debt  (n). 

269.  Any  debt  or  incumbrance  for  which  an  allowance  is  made 
is  to  be  deducted  from  the  value  of  the  land  or  other  subjects  of 
property  liable  thereto  (o),  and  the  allowance  is  not  made  more  than 
once  for  the  same  debt  etc.  charged  upon  different  portions  of  the 
estate  (p). 

An  allowance  is  not  made  in  the  first  instance  for  debts 
due  from  the  deceased  to  persons  resident  out  of  the  United 
Kingdom  (unless  contracted  to  be  paid  in  the  Kingdom,  or  charged 
on  property  situate  therein),  except  out  of  the  value  of  any  personal 
property  of  the  deceased  situate  out  of  the  Kingdom  in  respect  of 
which  estate  duty  is  paid  ;  and  there  is  to  be  no  repayment  of 
estate  duty  in  respect  of  any  such  debts,  except  to  the  extent  to 
which  it  is  shown  to  the  satisfaction  of  the  Commissioners  that  the 
personal  property  of  the  deceased  situate  in  the  foreign  country  or 
British  Possession  in  which  the  person  to  whom  such  debts  are  due 
resides,  is  insufficient  for  their  payment  (q). 

270.  In  the  case  of  settled  pro]3erty,  where  the  expectant  sue-  Mortgage  of 
cessor  mortgages  his  interest  in  expectancy,  no  allowance  can  be  interest  in 
made  in  respect  of  the  incumbrance  when  the  interest  falls  into  ^^P^^^^^^y- 
possession  (?-). 


Against  what 
j)roperty 
debts  are  to 
be  allowed. 


Debts  to 
persons  resi- 
dent out  of 
the  United 
Kingdom. 


(j)  Finance  (1909-10)  Act,  1910  (10  Edw.  7.  c.  8),  s.  57. 
{k)  Ibid.,  s.  57  (a). 
(l)  Ihid.,  s.  57  (b). 

[m)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.7  (1)  (b). 

(w)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  62. 

(o)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  7  (1)  (last  brancli). 

(p)  Ibid.f  s.  7  (1)  (c). 

{g)  Ibid.,  s.  7  (2). 

(r)  Be  Vernon,  [1901]  1  K.  B.  297.    Here  the  mortgage  was  before  the 
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Sect.  6. 
Value 
Chargeable. 

Mortgage  of 
settled 
property  by- 
tenant  for  life 
and  remain- 
derman. 

Annuity 
which  ceases 
on  death. 

Cost  of 
realising  or 
administering 
foreign 
property. 


Duty  paid  in 
a  foreign 
country  on 
foreign 
property. 


Where  the  tenant  for  life  and  the  expectant  successor  mortgage 
their  respective  interests,  and  the  tenant  for  life  is  indemnified, 
allowance  for  the  incumbrance  cannot  be  made  (s). 

Where  the  tenant  for  life  and  the  expectant  successor,  under  a 
joint  general  power  of  appointment,  appoint  the  settled  property 
by  way  of  mortgage,  only  the  equity  of  redemption  passes  on  the 
life  tenant's  death,  so  that,  in  effect,  allowance  is  made  for  the 
incumbrance  (t). 

No  allowance  can  be  made  for  an  annuity  which  ceases  on  the 
deceased's  death,  and  is  not  an  incumbrance  when  the  settled 
property  passes  (u). 

271.  Where  the  Commissioners  are  satisfied  that  any  additional 
expense  in  administering  or  in  realising  property  has  been  incurred 
by  reason  of  the  property  being  situate  out  of  the  United  Kingdom, 
they  may  make  an  allowance  from  the  value  of  the  property  on 
account  of  such  expense,  not  exceeding  in  any  case  5  per  cent,  on 
the  value  of  the  property  (v). 

Where  any  property  passing  on  the  death  of  the  deceased  is 
situate  in  a  foreign  country,  and  the  Commissioners  are  satisfied 
that  by  reason  of  such  death  any  duty  is  payable  in  the  foreign 
country  in  respect  of  the  property,  they  are  to  make  an  allowance 

the  amount  of  the  duty  from  the  value  of  the  property  (iv). 


The  duty  is  a 
stamp  duty. 


Payment  in 
Icind. 


Sect.  7. — Collection  of  the  Duty, 
Sub-Sect.  l.—The  Duty. 

272.  Estate  duty  is  a  stamp  duty  (a),  which  is  to  be  collected 
by  means  of  stamps  or  such  other  means  (h)  as  the  Commis- 
sioners (c)  may  prescribe  {d). 

The  Commissioners  may,  if  they  think  fit,  on  the  application  of 
any  person  liable  to  pay  estate  duty  in  respect  of  any  real  or 


Finance  Act,  1894  (57  &  58  Yict.  c.  30).  Where  the  mortgage  is  after  the  Act, 
d  fortiori  it  is  so. 

(s)  A.-G.  V.  Montagu  {Lord),  [1904]  A.  0.  316. 

(t)  Cowley  {Earl)  v.  Inland  Revenue  Commissioners,  [1899]  A.  0.  198. 
Semhle,  the  result  is  the  same  where  tenant  for  life  and  remainderman  mort- 
gage their  respective  interests  (ihid.,  per  Lord  Dayey,  at  p.  219;  A.-C  v. 
Montagu  {Lord),  [1904]  A^.  0.  316,  per  Lord  Dayey,  at  p.  319;  but  see, 
contra,  Cowley  {Earl)  v.  I  iland  Revenue  Commissioners ^  supra,  per  LordWATSOU", 
at  p.  208). 

{u)  Cowley  {Earl)  v.  1. iland  Revenue  Commissioners,  supra.  But  if  property 
definitely  vests  in  the  successor  during  the  deceased's  lifetime,  subject  to  this, 
that  the  successor  until  the  death  is  only  to  enjoy  the  income,  there  is  no 
liability  to  estate  duty  {Re  Townsend,  [1901]  2  K.  B.  331). 

(v)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  7  (3). 

{w)  Ihid.,  s.  7  (4). 

la)  Ihid.,  s.  6  (1). 

(b)  The  fixed  duty  of  30s.  or  50s.  (Finance  Act,  1894  (57  &  58  Yict.  c.  30), 
s.  16'(1) )  is  paid  by  means  of  adhesive  stamps  to  be  affixed  to  the  Inland  Ee venue 
affidavit.  In  all  other  payments  of  duty,  a  stamped  receipt  for  the  amount  paid 
is  given  on  the  affidavit  or  account  on  which  the  duty  is  assessed.  The  stamp 
indicates  the  nature  of  the  duty,  but  jiot  the  rate. 

(c)  Le.,  the  Commissioners  of  Inland  Eevenue  {ihid.,,  s.  22  (1)  (m) ). 

{d)  Ibid.,  ss.  8  (16),  22  (1)  (o).  As  to  remission  of  duty  and  interest,  see 
p.  182,  ante. 
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leasehold  property,  accept  in  satisfaction  of  the  whole  or  any  part 
of  such  duty  such  part  of  the  property  as  may  be  agreed  upon  (e). 

The  law  and  practice  existing  at  the  time  of  the  imposition  of 
the  estate  duty,  relating,  in  matters  of  procedure  (/),  to  any  of 
the  death  duties  are,  subject  to  the  provisions  of  the  Finance  Act, 
1894  (g),  and  so  far  as  the  same  are  applicable,  to  apply  for  the 
purpose  of  the  collection  of  the  estate  duty  as  if  in  terms  made 
applicable  to  such  duty  {h). 

Sub-Sect.  2. —  When  the  Duty  is  payahle. 

273.  The  duty  is  due  on  the  delivery  of  the  Inland  Eevenue 
affidavit  or  account  upon  which  it  is  to  be  collected  {i),  or  on  the 
expiration  of  six  months  from  the  death,  whichever  first  happens  {j), 
and,  except  as  stated  below,  interest  from  the  date  of  the  death  is 
to  be  paid  (k). 

274.  Where  an  estate  includes  an  interest  in  expectancy,  the 
estate  duty  in  respect  of  that  interest  is  to  be  paid,  at  the  option 
of  the  person  accountable,  either  with  the  estate  duty  in  respect  of 
the  rest  of  the  estate  or  when  the  interest  falls  into  possession  (I). 

The  estate  duty  due  upon  an  account  of  real  property  {m)  may, 
at  the  option  of  the  person  delivering  the  account,  be  paid  by 
eight  equal  yearly  instalments  or  sixteen  half-yearly  instalments, 
with  interest  at  the  rate  of  3  per  cent,  per  annum  from  the  date 
at  which  the  first  instalment  is  due,  i.e.,  at  the  expiration  of  twelve 
months  from  the  death  (n),  and  the  interest  on  the  unpaid  portion 
of  the  duty  is  to  be  added  to  each  instalment  and  paid  accordingly, 
but  the  duty  for  the  time  being  unpaid,  with  any  interest  due, 
may  be  paid  at  any  time,  and  if  the  property  is  sold,  is  to  be  paid 
on  completion  of  the  sale,  and  if  not  so  paid  is  duty  in  arrear  (o). 

The  estate  duty  in  respect  of  timber  trees  or  wood  is  payable  on 
the  net  moneys  (if  any),  after  deducting  all  necessary  outgoings 
since  the  death,  which  may  from  time  to  time  be  received  from  the 
sale  thereof  when  felled,  until  the  land  on  which  the  timber  etc.  is 
growing  again  becomes  liable  to  estate  duty,  or  would  but  for  this 


Skct.  7. 
Collection 
of  the 
Duty. 

Application  of 
existing  law 
and  practice 
as  on  the  2nd 
August,  189-t. 


When  the 
duty  is  due. 


Kule  as 
regards  (1)  an 
interest  in 
expectancy  ; 

(2)  Re.il 
estate  ; 


(3)  Wood- 
lands ; 


(e)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  56  (1).  No  stamp  duty 
is  payable  on  any  conveyance  or  transfer  of  land  to  the  Commissioners  under 
this  provision  {ibid.,  s.  56  (2) ).  The  provision  extends  also  to  settlement  estate 
duty  and  succession  duty  {ihid.,  s.  56  (1) ). 

(/)  Watherston's  Trustees  v.  Lord  Advocate  (1901),  38  Sc.  L.  E.  324. 

Ig)  Finance  Act,  1894  (57  &  58  Yict.  c.  30). 

(h)  Ibid.,  s.  8  (1). 

(i)  See  pp.  215,  216,  ^os^. 

(j)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  6  (7). 

(k)  Ibid.,  s.  6  (6) ;  Finance  Act,  1896  (59  &  60  Yict.  c.  28),  s.  40,  Sched., 
Part  III. ;  see  also  note  (p),  p.  223,  post. 

{I)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  7  (6). 

(m)  For  the  purpose  of  succession  duty,  real  property  includes  leaseholds  for 
years  (Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  1),  but  there  is  no 
similar  provision  in  the  case  of  estate  duty,  except  for  the  specific  purpose  of 
the  Finance  Act,  1896  (59  &  60  Yict.  c.  28),  s.  15  (4) ;  see  p.  195,  ante. 

(w)  Under  the  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  6  (8),  income  tax 
could  be  deducted  against  the  interest  on  the  duty.  This  provision  was  repealed 
by  the  Finance  Act,  1896  (59  &  60  Yict.  c.  28),  s.  40,  Sched.,  Part  III. 

(o)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  6  (8), 
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Sect.  7. 
Collection 
of  the 
Duty. 


(4)  An  annuity 
or  other 
definite 
annual  sum  : 


(5)  Settled 
objects  of 
national  etc. 
interest  ; 

(6)  Advowson 
or  church 
patronage. 


Postponement 
of  payment 
where  exces- 
sive sacrifice 
is  involved  in 
raising  the 
duty. 


Duty  which 
the  executor 


provision  have  become  so  liable,  and  is  to  be  paid  as  and  when  such 
moneys  are  received,  with  interest  at  the  rate  of  3  per  cent,  per 
annum  from  the  date  of  receipt  (p). 

If,  however,  at  any  time  the  timber,  trees  etc.,  are  sold,  either  with 
or  apart  from  the  land  on  which  they  are  growing,  the  amount  of 
estate  duty  on  the  principal  value  thereof  which,  but  for  tlie  above 
provision,  would  have  been  payable  on  the  death  of  the  deceased, 
after  deducting  the  amount  (if  any)  of  estate  duty  paid  in  respect  of 
the  timber  etc.  since  that  date,  becomes  payable  (q). 

The  estate  duty  due  in  respect  of  any  annuity  or  other 
definite  annual  sum,  whether  terminable  or  perpetual,  purchased 
or  provided  by  the  deceased  (r),  may,  at  the  option  of  the  person 
delivering  the  account,  be  paid  by  four  equal  yearly  instalments, 
the  first  of  which  is  due  at  the  expiration  of  twelve  months  from 
the  death,  and  after  that  period  interest  at  3  per  cent,  per 
annum  on  the  unpaid  duty  is  to  be  added  to  each  instalment  and 
paid  accordingly,  but  the  duty  for  the  time  being  unpaid,  with  any 
interest  due,  may  be  paid  at  any  time  (s). 

The  estate  duty  due  in  respect  of  pictures,  prints,  books  etc.  of 
national,  scientific,  historic,  or  artistic  interest  becomes  payable 
within  one  month  after  the  property  is  sold  (t). 

When  an  advowson  or  church  patronage  is  sold  or  disposed 
of  by  the  successor  or  in  concert  with  him  for  money  or  money's 
worth,  the  estate  duty  due  in  respect  of  the  money  etc.  becomes 
payable  at  the  time  of  such  disposal  (u). 

275.  Where  the  Commissioners  are  satisfied  that  the  estate  duty 
leviable  in  respect  of  any  property  cannot,  without  excessive  sacrifice, 
be  raised  at  once,  they  may  allow  payment  to  be  postponed  for  such 
period,  to  such  an  extent,  and  on  payment  of  such  interest,  not 
exceeding  4  per  cent.,  or  any  higher  interest  yielded  by  the  property, 
and  on  such  terms,  as  they  think  fit  (a). 

Sub -Sect.  3. — By  whom  the  Duty  is  payable. 

(1)  Personal  Property  of  which  the  Deceased  was  competent  to  dispose 

at  his  Death. 

276.  The  executor  of  the  deceased  is  accountable  for  (h)  the 
estate  duty  in  respect  of  all   personal  property  wheresoever 

{p)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  61  (5).  The  death  must 
be  after  the  28th  April,  1910  [ihid.).  The  value  of  the  timber  etc.  is  to  be  aggre- 
gated with  the  other  property  passing  on  the  death  of  the  deceased  to  determine 
the  value  of  the  estate  and  the  rate  of  estate  duty  {ibid.). 

{q)  Ibid.,  s.  61  (5)  (proviso). 

(V)  I.e.,  the  annuity  or  annual  sum  indicated  in  the  Finance  Act,  1894  (57  &  58 
Vict.  c.  30),  s.  2  (1)  (d). 

(s)  Finance  Act,  1896  (59  &  60  Vict.  c.  28),  ss.  16,  18  (1). 
(t)  Ibid.,  s.  20  (2) ;  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  63.  In 
the  case  of  deaths  before  the  30th  April,  1909,  where  the  exception  from  duty  is 
restricted  as  stated  in  note  (m),  p.  202,  ante,  the  estate  duty  is  alternatively  pay- 
able, in  the  case  of  a  person  coming  into  possession,  or  if  in  possession  becoming 
competent  to  dispose  of  the  property,  within  six  months  after  the  date  thereof 
(Finance  Act,  1896  (59  &  60  Vict.  c.  28),  s.  20  (2) ). 

{u)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  15  (4),  incorporating  Succession 
Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  24. 

(a)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  8  (9). 
:b)  Ibid.,  s.  8  (3). 
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situate  (c)  of  which  the  .deceased  was  competent  to  dispose  at  his 
death,  and  is  to  pay  it  on  deUvering  the  Inland  Eevenue  affidavit  {d). 

The  "Executor"  means  the  executor  or  administrator  of  a 
deceased  person,  and  inckides,  as  regards  any  obligation  under 
the  estate  duty  part  of  the  Finance  Act,  1894  {e),  any  person  who 
takes  possession  of  or  intermeddles  with  the  personal  property  of  a 
deceased  person  (/). 

The  Inland  Eevenue  Affidavit  "  means  the  affidavit  of  value  of 
the  estate  which  is  delivered  in  connection  with  an  application  for 
probate  or  letters  of  administration,  with  the  account  and  schedule 
annexed  thereto,  or  an  affidavit  correcting  the  same  {g). 

277.  The  executor  is  to  the  best  of  his  knowledge  and  belief  (/i) 
to  specify  in  appropriate  accounts  annexed  to  the  Inland  Eevenue 
affidavit  all  the  property  in  respect  of  which  estate  duty  is  payable  (i) 
upon  the  death  of  the  deceased  {k). 

Where  the  executor  does  not  know  the  amount  or  value  of 
any  property  which  has  passed  on  the  death,  he  may  state  in 
the  Inland  Eevenue  affidavit  that  such  property  exists,  but  he 
does  not  know  the  amount  or  value  of  it,  and  that  he  undertakes, 
as  soon  as  the  amount  and  value  are  ascertained,  to  bring  in 
an  account  of  it,  and  to  pay  both  the  duty  for  which  he  is  liable, 

(c)  Accordingly,  it  appears  to  be  incumbent  on  the  executor,  to  the  extent  of 
the  assets  which  he  has  received  as  such,  or  might  but  for  his  own  neglect  or 
default  have  received  (Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  8  (3) ),  to  pay 
the  estate  duty  on  the  deceased's  personal  property  locally  situate  out  of  the 
United  Kingdom  at  the  death,  whether  or  not  such  property  comes  under  his 
control.  It  does  not,  however,  pass  to  him  as  executor  {Re  Drxov,  Pen/old  v. 
Dixon,  [1902]  1  Ch.  248,  per  Buckley,  J.,  at  p.  251). 

(d)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  6  (2) ;  see  also  Winans  v. 
A.-O.,  [1910]  A.  C.  27,  37.  Estate  duty  is  not  a  "  disbursement"  within  the 
Solicitors  Act,  1843  (6  &  7  Yict.  c.  73),  s.  37  [Re  Kingdon  and  Wilson,  [1902] 
2  Ch.  242,  C.  A.,  overruling  Re  Lamb  (1889),  23  Q.  B.  D.  5  (a  case  which 
related  to  probate  duty) ).  Where  the  deceased  is  a  Greek  subject  resident  in 
Greece,  and  his  only  asset  in  this  country  consists  of  shares  in  the  Ionian  Bank, 
the  bank,  on  paying  the  duty,  may,  without  a  British  grant  of  representation, 
transfer  the  shares  to  any  Greek  subject,  who  in  Greece,  and  according  to  Greek 
law,  has  established  his  right  to  be  considered  the  owner  of  the  shares  (Ionian 
Bank  (Limited)  Act,  1899  (62  &  63  Vict.  c.  xcix.),  s.  2). 

(e)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  Part  I. 

(/)  Hid.,  s.  22  (1)  (d)  ;  compare  New  York  Breweries  Co.  v.  A.-O.,  [1899] 
A.  C.  62. 

{g)  I.e.,  the  affidavit  made  under  the  following  enactments,  namely  : — Stamp 
Act  1815  (55  Geo.  3,  c.  184),  s.  38;  Customs  and  Inland  Eevenue  Act,  1880  (43 
Vict.  c.  14),  s.  10  ;  Customs  and  Inland  Revenue  Act,  1881  (44  &  45  Vict.  c.  12), 
ss.  29,  32  ;  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  22  (1)  (n),  Sched.  II. 
As  to  who  may  administer  oaths,  see  note  {t),  p.  216,  post.  An  original  Inland 
Eevenue  affidavit  may  not  be  sworn  before  the  solicitor  acting  for  the  deponent, 
or  before  his  agent,  correspondent,  clerk,  or  partner  (Commissioners  for  Oaths 
Act,  1889  (52  &  53  Vict.  c.  10),  s.  1  (3);  E.  S.  C.,  Ord.  38,  rr.  16,  17). 

{h)  He  must  make  full  inquiry  before  deposing  to  the  affidavit  {In  the  Goods 
of  Beech  (1904),  Times,  9th  August),  and  must  ascertain  the  value  of  the 
property  within  a  reasonable  time  {Re  Horrex  (1910),  Times,  9th  March). 

{i)  The  whole  duty  on  the  deceased's  personal  property  is  to  be  paid  although 
application  is  being  made  for  a  grant  of  administration  pendente  lite  only  {In  the 
Goods  of  Grimthorpe  {Baron),  Beal  v.  Grimthorpe  {Baron)  (1905),  Times,  6th  June 
and  1st  and  8th  August). 

{k)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  8  (3) ;  see  also  Winansy.  A.-G., 
supra,  per  Lord  Shaw  of  Dunfermline,  at  pp.  48,  49  ;  and  title  Executoes 
AND  Administrators. 
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and  any  further  duty  payable  by  reason  thereof  for  which  he  is  liable, 
in  respect  of  the  other  property  mentioned  in  the  affidavit  (Z) . 

The  affidavit  is  to  be  in  such  form  and  to  contain  such 
particulars  as  the  Commissioners  may  prescribe  {m). 

The  Commissioners  may,  if  they  think  fit,  accept  a  statement,  by 
or  on  behalf  of  the  executor,  correcting  an  affidavit  without  requiring 
the  statement  to  be  verified  on  oath(?i). 

(2)  Other  Property. 

278.  The  executor  of  the  deceased  may  also,  on  delivering  the 
Inland  Revenue  affidavit,  pay  the  estate  duty  in  respect  of  any 
other  property  passing  on  the  deceased's  death  which,  by  virtue 
of  any  testamentary  disposition  (o)  of  the  deceased,  is  under  his 
control  ip),  or,  in  the  case  of  property  which  is  not  under  his 
control,  if  the  accountable  persons  request  him  to  make  such 
payment  (q). 

279.  Estate  duty,  so  far  as  not  paid  by  the  executor,  is  to  be 
collected  upon  an  account  setting  forth  the  particulars  of  the  pro- 
perty, and  delivered  to  the  Commissioners  within  six  months  after 
the  death  by  the  person  accountable  for  the  duty,  or  within  such 
further  time  as  the  Commissioners  may  allow  (?•)• 

The  account  is  to  be  to  the  best  of  the  knowledge  and  belief  of 
the  accountable  person  (s),  and  is  to  be  verified  on  oath(i),  and  by 
production  of  books  and  documents  in  the  manner  prescribed  by 
the  Commissioners  (a). 

The  account  is  to  be  in  the  form,  and  to  contain  such  particulars, 
as  may  be  prescribed  by  the  Commissioners,  and,  if  required  by 
them,  is  to  be  in  duplicate  (b). 

The  Commissioners  may,  if  they  think  fit,  accept  a  statement,  by 
or  on  behalf  of  the  accountable  person,  correcting  an  account, 
without  requiring  the  statement  to  be  verified  on  oath  (c). 

280.  If  the  executor  is  not  accountable  for  the  estate  duty  on 
the  property  passing  on  the  death,  every  person  (d)  to  whom  any 

{I)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  6  (3). 

(tw)  Ihid.,  s.  8  (14).    If  required,  the  affidavit  is  to  be  in  duplicate  (ibid.). 
(n)  Finance  Act,  1900  (63  &  64  Yict.  c.  7),  s.  13  (2). 

(o)  The  expression  "will"  includes  any  testamentary  instrument  (Finance 
Act,  1894  (57  &  58  Vict.  c.  30),  s.  22  (1)  (b) ). 

( jj)  In  his  capacity  as  executor  {Be  MeyricJc,  Meyrich  v.  Ilargreaves,  [1897]  1 
Ch.  99,  per  Chitty,  J.,  at  p.  108). 

(q)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  6  (2). 

(r)  Ihid.,  s.  6  (4). 

(s)  Ihid.,  s.  8  (4). 

(t)  Oath  includes  affirmation  and  declaration  (Interpretation  Act,  1889  (52  & 
53  Yict.  c.  63),  s.  3).  Oaths,  affirmations,  and  declarations,  relating  to  duties  may 
be  made  before  any  of  the  Commissioners,  or  any  offic.er  or  person  authorised  by 
them,  or  before  any  commissioner  for  oaths,  or  any  justice  or  notary  public  in 
the  IJnited  Kingdom,  or  at  any  place  elsewhere  before  any  person  duly 
authorised  to  administer  oaths  there  (Stamp  Duties  Management  Act,  1891 
(54  &  55  Yict.  c.  38),  s.  24  ;  Eevenue  Act,  1898  (61  &  62  Yict.  c.  46),  s.  7  (6) ). 

(a)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  8  (14). 

(h)  Ihid.,  s.  8  (14). 

(c)  Finance  Act,  1900  (63  &  64  Yict.  c.  7),  s.  13  (2>. 

{d)  As  to  the  position  of  a  mortgagor,  see  Be  Vernon,  [1901]  1  K.  B.  297,  j'Cr 
Philltmore,  J.,  at  p.  307. 
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property  so  passes  for  any  beneficial  interest  in  possession,  and 
also,  to  the  extent  of  the  property  actually  received  or  disposed  of 
by  him,  every  trustee,  guardian,  committee  or  other  person  in 
whom  any  interest  in  the  property  so  passing  or  the  management 
thereof  is  at  any  time  vested  (e),  and  every  person  in  whom  the 
same  is  vested  in  possession  by  alienation  or  other  derivative  title, 
is  accountable  (/)  for  the  estate  duty  {g). 

Every  person  so  accountable,  and  every  person  whom  the 
Commissioners  believe  to  have  taken  possession  of  or  adminis- 
tered (h)  any  part  of  the  estate  in  respect  of  which  estate  duty  is 
leviable  on  the  deceased's  death,  or  of  the  income  of  any  part 
thereof,  is,  to  the  best  of  his  knowledge  and  belief,  if  required  by 
the  Commissioners,  to  deliver  to  them,  and  verif}^  on  oath,  a  state- 
ment, in  such  form  as  may  be  prescribed  by  them,  of  such  par- 
ticulars, together  with  such  evidence  as  they  may  require  relating 
to  any  property  which  they  have  reason  to  believe  to  form  part  of 
such  an  estate  (i) . 

281.  Where  the  deceased  was  life  tenant  of  property  comprised 
in  a  settlement,  and,  subject  to  a  succeeding  life  interest  therein 
under  such  settlement,  he  had  and  exercised  by  his  will  an  absolute 
power  of  appointment  over  the  fund,  the  trustee  of  the  settlement, 
and  not  the  deceased  appointor's  representative,  is  accountable  for 
the  estate  duty  payable  on  the  death  of  the  deceased  in  respect  of 
such  property  (j). 

When  objects  of  national,  scientific,  historic,  or  artistic  interest 
become  liable  to  estate  duty,  the  person  by  whom  or  for  whose 
benefit  they  are  sold  is  accountable  for  the  duty  (k). 

Where  the  sale  moneys  of  timber  etc.  become  liable  to  estate  duty, 
the  owners  or  trustees  of  the  land  on  which  the  same  was  growing 
are  to  account  for  and  pay  the  duty  (/). 
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(e)  In  the  case  of  a  jointure  charged  on  laud  the  owner  of  the  land  is  account- 
able for  the  duty  {Inland  Revenue  v.  Madachlan  (1899),  36  Sc.  L.  E.  727,  per  the 
Lord  President  (Robertson),  at  p.  731).  As  to  whether  an  insurance  company 
is  a  person  having  the  management  of  policy  moneys,  compare  Matthew  v. 
Northern  Assurance  Co.  (1878),  9  Ch.  D.  80. 

(/)  It  has  been  said  that  an  accountable  person  is  a  "  debtor  to  the  Crown" 
for  the  duty  {Berry  v.  GauJcroger,  [1903]  2  Ch.  116,  C.  A.,  per  Yaughan 
Williams,  L.J.,  at  p.  130). 

{g)  Finance  Act,  "1894  (57  &  58  Vict.  c.  30),  s.  8  (4). 

{h)  A.-G.  V.  Wach  (1899),  Times,  14th  June  ;  and  compare  Neiu  Yorh  Breweries 
Co.  V.  A.-C,  [1899]  A.  C.  62.  Where  moneys  are  payable  by  a  British  insur- 
ance company  to  the  representatives  of  a  person  dying  domiciled  abroad,  and  a 
grant  of  representation  in  the  United  Kingdom  is  not  necessary  by  virtue  of 
the  provisions  of  the  Eevenue  Act,  1889  (52  &  53  Yict.  c.  42),  s.  19,  such  moneys 
nevertheless  are,  semble,  chargeable  with  estate  duty  (Finance  Act,  1894  (57  &  58 
Vict.  c.  30),  s.  1),  and  the  duty  is  a  charge  thereon' (/6tU,  s.  9  (1) ). 

{i)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  8  (5),  (14). 

(j)  Re  Dixon,  Pen/old  v.  Dixon,  [1902]  "1  Ch.  248. 

(k)  Finance  Act,  1896  (59  &  60  Vict.  c.  28),  s.  20  (2);  Finance  (1909-10)  Act, 
1910  (10  Edw.  7,  c.  8),  s.  63.  In  the  case  of  deaths  before  the  30th  April,  1909, 
where  the  exception  from  duty  is  restricted  as  stated  in  note  (m),  p.  202,  ante,  a 
person  being  in  possession  and  competent  to  dispose  of  the  settled  objects  is 
accountable  for  the  estate  duty  in  respect  of  them  (Finance  Act,  1896  (59  &  60 
Vict.  c.  28),  8.  20  (2) ). 

(0  Finance  (1909-10)  Act,  1910  (10  Ed-w.  7,  c,  8),  s.  61  (5);  see  p.  213,  ante. 
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282.  A  bond  fide  purchaser  for  valuable  consideration  without 
notice  is  not  liable  to  or  accountable  for  estate  duty  (m),  and  a 
person  who  acts  merely  as  agent  or  bailiff  for  another  person  in  the 
management  of  property  is  not  accountable  for  any  estate  duty 
payable  in  respect  of  such  property  (n). 

(3)  Limitation  of  Personal  Liability, 

283.  The  liability  of  an  executor  (or  administrator)  for  the 
payment  of  estate  duty  is  limited  to  the  amount  of  the  assets  which 
he  has  received  as  executor,  or  might  but  for  his  own  neglect  or 
default  have  received  (o). 

The  limitation  of  personal  liability  to  duty,  in  certain  circum- 
stances, after  a  specified  lapse  of  time  from  the  date  of  the 
settlement  of  the  account  in  respect  of  which  duty  is  payable,  which 
obtains  with  regard  to  legacy  duty(_p)  and  succession  duty(^), 
applies  also  to  estate  duty  (r).  In  the  case,  however,  of  estate  duty, 
an  account  is  not  regarded  as  settled "  until  the  time  for  the 
payment  of  the  duty  thereon  has  arrived  (s). 

There  is  a  power  also,  as  in  the  case  of  succession  duty  {t),  to 
deposit  with  the  Commissioners  attested  copies  of  certain  documents 
which  create  a  liability  to  estate  duty,  and  to  give  notice  of  the  facts 
which  give  rise  to  immediate  claims  for  the  duty,  after  the  specified 
period  from  the  date  of  which  notices  personal  liability  for  the 
payment  of  the  estate  duty  ceases  {a). 

284.  When  a  person  accountable  for  the  estate  duty  in  respect 
of  any  property  passing  on  a  death  applies  to  the  Commissioners 
and  delivers  to  them  and  verifies  a  full  statement,  to  the  best  of  his 
knowledge  and  belief,  of  all  property  so  passing  and  the  several 
persons  entitled  thereto,  the  Commissioners  may  determine  the  rate 
of  the  estate  duty  in  respect  of  the  property  for  which  the  applicant 
is  accountable,  and  on  payment  of  the  duty  at  that  rate  the  applicant, 
so  far  as  regards  that  property,  is  discharged  from  any  further  claim 
for  estate  duty,  and  the  Commissioners  are  to  give  a  certificate  of 
such  discharge  (Jb). 

(m)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  8  (18). 
[n)  Ihid.,  s.  8  (4). 

{o)  Ilid.,  s.  8  (3).  The  term  "  assets  "  applies  to  personal  property  appointed 
by  the  will  of  the  deceased  under  a  general  power  of  appointment  as  well  as  to 
the  deceased's  own  personal  property  {Be  Fearnsides,  Baines  v.  Chadwick,  [1903] 
1  Ch.  250,  per  Swinfen  Eady,  J.,  at  p.  256). 

( p)  See  p.  256,  post. 

Iq)  See  p.  297,  post. 

(r)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  8  (2),  incorporating  the  Customs 
and  Inland  Eevenue  Act,  1889  (52  &  53  Yict.  c.  7),  s.  14. 

(5)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  8  (2). 
{t)  See  p.  298,  post. 

(a)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  8  (2),  incorporating  Customs 
and  Inland  Eevenue  Act,  1889  (52  &  53  Vict.  c.  7),  s.  13.  As  to  the  form  of 
notice,  compare  the  Customs  and  Inland  Eevenue  Act,  1889  (52  &  53  Vict.  c.  7), 
s.  15,  which,  however,  although  explanatory  of  s.  13  (3),  is  not,  in  terms, 
incorporated  in  the  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  by  s.  8  (2) ;  see 
p.  298,  post. 

(6)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  11  (2),  as  modified  by  Finance 
Act,  1907  (7  Edw.  7,  c.  13),  s.  14.  Certificates  are  to  be  in  such  form,  and  to  con- 
tain such  particulars,  as  the  Commissioners  may  prescribe  (Finance  Act,  1894 
(57  &  58  Vict.  c.  30),  s.  8  (14)),  and  are  to  be  issued  free  of  charge  {ibid.,  s.  8  (15)). 
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The  certificate  does  not  operate  as  a  discharge  in  case  of  fraud  or 
faihire  to  disclose  material  facts  (c),  except  as  regards  a  bond  fide 
purchaser  for  valuable  consideration  without  notice  {d). 

Sub-Sect.  4. — Out  of  what  PropertTj  the  Dutij  is  pai/ahle. 
(1)  Property  which  passes  to  the  Executor  as  such. 

285.  The  estate  duty  payable  in  respect  of  the  deceased's  personal 
estate  in  this  country  (e),  including  any  leasehold  property  forming 
part  of  it(/),  passing  or  deemed  to  pass  on  his  death,  which  the 
executor  as  such  (g)  is  liable  to  pay,  is  payable  out  of  the  residue  (h) 
of  such  personal  estate  (i),  and,  consequently,  is  not  a  specific  charge 
upon  the  individual  assets. 

Personal  property  which  a  deceased  person  appoints  by  his 
will,  in  exercise  of  a  general  power  for  that  purpose,  constitutes 
property  passing  to  his  executor  as  such,  and  the  duty  in  respect  of 
it  is,  accordingly,  payable  by  him  out  of  the  testator's  general 

(c)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  11  (3). 

(d)  Ibid.,  s.  11  (4). 

(e)  Foreign  personal  property  does  not  pass  to  the  executor  as  such  {Re  Dixon, 
Penfold  V.  Dixon,  [1902]  1  Ch.  248,  per  Buckley,  J.,  at  p.  251). 

(/)  Be  Culverhouse,  Cooh  v.  Culcerhouse,  [1896]  2  Ch.  251  ;  and  compare  Pie 
Fish,  Lea  v.  Fish  (1897),  103  L.  T.  Jo.  267. 

[g]  Compare  Re  Hadley,  Johnson  v.  Hadley,  [1909]  1  Ch.  20,  C.  A. 

(A)  Compare  De  QuetteviUe  v.  De  QuetteviUe,  [1905]  W.  N.  130,  C.  A.,  where 
the  general  residue  was  insufficient  to  satisfy  the  duty.  Where  the  residuary 
personal  estate  is  insufficient,  a  specific  bequest  does  not  exonerate  real  estate 
taken  by  the  heir  {Re  Pullen,  Parker  v.  Pullen,  [1910]  1  Ch.  564).  A  legacy  out 
of  personal  estate,  given  "  subject  to  death  duties,"  other  legacies  being  given 
free  of  duty,  is  not  subject  to  its  rateable  proportion  of  the  estate  duty  in 
respect  of  the  personal  estate  {Re  Morrison,  Morrison  v.  Morrison  (1910),  102 
L.  T.  530).  A  direction  in  a  will  made  before  the  Finance  Act,  1894  (57  &  58 
Yict.  c.  30),  where  the  testator  died  after  that  Act,  that  the  probate  duty 
attributable  to  a  legacy  of  Consols  was  to  be  paid  thereout  does  not  cover  estate 
duty  {Re  Boxer,  Morris  v.  Woore,  [1910]  2  Ch.  69). 

{i)  Re  Wthher,  Grihhle  v.  Webber,  [1896]  1  Ch.  914;  and  compare  Re  Bourne, 
Martin  v.  Martin,  [1893]  1  Ch.  188.  The  estate  duty  in  respect  of  a  deceased 
person's  personal  estate  is  a  "testamentary  expense"  {Re  Clemoiv,  Yeo  v. 
Clemoiv,  [1900]  2  Ch.  182;  Re  Pullen,  Parker  v.  Pullen,  supra),  and  where  the 
deceased  directs  payment  of  his  testamentary  expenses,  the  duty  falls  to  be  paid 
out  of  the  particular  fund  to  which  the  direction  refers  {Re  Clemoiv,  Yeo  v. 
Clemow,  supra),  and  is  to  be  paid  out  of  the  assets  in  the  same  order  as  other 
testamentary  expenses  {Re  Pullen,  Parker  v.  Pullen,  supra).  Estate  duty  in 
respect  of  the  bequest  of  a  personal  annuity  secured  by  a  first  charge  on 
specific  real  property  is  also  a  "  testamentary  expense"  {Re  Trenchard,  Trenchard 
V.  Trenchard,  [1905]  1  Ch.  82).  But  the  estate  duty  in  respect  of  settled  personal 
estate  passing  on  the  deceased's  death,  over  which,  expectant  upon  the  death  of 
a  succeeding  life  tenant,  the  deceased  had,  and  exercised  by  will,  a  general  power 
of  appointment,  is  not  a  "  testamentary  expense  "  {Re  Dixon,  Peiifold  v.  Dixon^ 
supra).  Where  on  the  death  of  a  deceased  person  his  executors  have  to 
satisfy  a  covenant  debt  for  which,  under  the  Finance  Act,  1894  (57  &  58  Vict. 
0.  30),  s.  7  (1)  (a),  allowance  in  determining  the  value  of  the  estate  cannot  be 
made,  the  estate  duty  payable  in  respect  of  his  estate,  without  allowance  for  the 
debt,  falls  to  be  satisfied  out  of  his  residuary  estate,  and,  except  there  is  a 
deficiency  of  assets,  no  portion  of  it,  apart  from  express  direction,  can  be 
deducted  against  the  amount  due  under  the  covenant  {Re  Gray,  Gray  v.  Gray, 
[1896]  1  Ch.  620 ;  Re  Chisholm,  Goddard  v.  Brodie,  [1902]  1  Ch.  457).  Where 
the  debt  was  charged  upon  specific  property,  see  Alexander's  Trustees  v. 
Alexander's  Marriage- Contract  Trustees  (1-910),  47  Sc.  L.  R.  537. 
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Sect.  7. 
Collection 
of  the 
Duty. 

Duty  a  first 
charge  on 
such  property. 


Inalienable 
property. 


Inter  vivos 
gifts. 

Evidence  of 
the  amount  of 
the  charge. 


personal  estate,  and  is  not  a  specific  charge  upon  the  appointed 
property  {k), 

(2)  Other  Proyerty. 

286.  Where  property  in  respect  of  which  estate  duty  is  leviable 
does  not  pass  to  the  executor  as  such  {I),  a  rateable  part  of  the  duty, 
in  proportion  to  the  value  of  the  property,  is  a  first  charge  (m)  on 
such  property,  except  as  against  a  honCi  fide  purchaser  of  it  for 
valuable  consideration  without  notice  (?^). 

Where  lands  or  chattels  are  so  settled  by  Act  of  Parliament 
or  royal  grant  that  no  person  is  capable  of  alienating  them,  and  the 
property  passing  is  the  interest  of  the  successor  (o),  the  duty  is 
payable  thereout  (^j). 

Inter  vivos  gifts  also  bear  their  own  charge  of  estate  duty  {q). 

287.  On  an  application  submitting  in  the  prescribed  form  the 
description  of  the  lands  or  other  subjects  of  property,  and  of  the 
debts  and  incumbrances  allowed  by  them  in  assessing  the  value  of 
the  property  for  the  purpose  of  estate  duty,  the  Commissioners  are 


[I)  Re  Hadley,  Johnson  v.  Hadley,  [1909]  1  Ch.  20,  C.  A.,  upholding  Re 
Mooi^e,  Moore  v.  Moore,  [1901]  1  Ck  691  ;  Be  Dixon,  Fenfold  v.  Dixon,  [1902]  1 
Ch.  248  ;  Be  Fearnsides,  Baines  v.  Chadwick,  [1903]  1  Ch.  250 ;  Be  Creed, 
Thomas  v.  Hudson,  [1905]  W.  N.  94  ;  Be  Orlebar,  Wynter  v.  Orlehar,  [1908]  1 
Ch.  136;  and  overruling  Be  Treasure,  WiUy.  Stanham,  [1900]  2  Ch.  648;  Be 
Maddoch,  Llewelyn  v.  Washington,  [1901]  2  Ch.  372  ;  Be  Power,  Be  Stone, 
Acworth  V.  Stone,  [1901]  2  Ch.  659  ;  and  Be  Dodson  (P.),  Be  Dodson  [A.  L.  P.), 
Gibson  V.  Dodson,  [1907]  1  Ch.  284. 

[l)  Real  estate  which  becomes  vested  in  the  deceased's  personal  representative 
under  the  Land  Transfer  Act,  1897  (60  &  61  Yict.  c.  65),  does  not  pass  to  the 
executor  "as  such"  {Be  Palmer,  Palmer  v.  Bose-Innes,  [1900]  W.  N.  9  ;  Be 
Sharman,  Wright  v.  Sharma^i,  [1901]  2  Ch.  280).  The  Land  Transfer  Act,  1897 
(60  &  61  Vict.  c.  65),  does  not  affect  any  duty  payable  in  respect  of  real  estate, 
or  impose  on  real  estate  any  other  duty  than  was  then  payable  in  respect  thereof 
{ibid.,  s.  5). 

(m)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  9  (1).  As  regards  real  pro- 
perty, the  duty  is  a  charge  upon  it  whether  the  death  occurred  before  or  after 
the  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65)  {Be  Palmer,  Palmer  v.  Bose- 
Innes,  [1900]  W.  N.  9  ;  Be  Sharman,  Wright  v.  Sharman,  [1901]  2  Ch.  280) ; 
and  it  is  not,  in  either  case,  a  testamentary  expense  {Be  Palmer,  Palmer  v. 
Bose-Innes,  supi-a;  Be  Jolley,  Neal\.  Jolley  (1901),  17  T.  L.  E.  244;  Be  Shar- 
man, Wright  V.  Sharman,  supra ;  Be  Spencer  Cooper,  Poe  v.  Spencer  Cooper, 
[1908]  1  Ch.  130).  As  to  real  estate  converted  in  equity,  re-converted  in  the 
deceased's  lifetime,  and  passing  on  his  death  as  real  estate,  see  Be  Grimthorpe 
(Lord),  Beckett  v.  Grimthorpe  {Lord),  [1908]  1  Ch.  GG6.  The  charge  of  duty 
upon  property  is  not  affected  by  the  fact  that  a  sum  sufficient  to  pay  and 
discharge  the  estate  duty  may  have  been  bequeathed  by  a  testator  to  the 
successor  to  the  property  {Mexborough  {Earl)  v.  Savile  (1903),  88  L.  T.  131, 
H.  L.). 

(w)  Finance  Act,  1894  (57  &  58  Vict.  c.  30), _s.  9  (1).  Marriap  settlement 
trustees  are  purchasers  for  valuable  consideration  for  this  purpose  {Morris  v. 
Morris's  Trustees  (1904),  11  Scots  Law  Times,  793) ;  see  also  note  {g),  p.  301,  post. 

(o)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  5  (5). 

lio)  Be  Bolton  Estates  Act,  1863,  [1904]  2  Ch.  289. 

{q)  Compare  Be  Beddington,  Micholls  v.  Samuel,  [1900]  1  Ch.  771,  per 
Bybne,  J.,  at  p.  773.  In  the  case  of  account  duty  in  respect  of  gifts  made  by 
persons  dying  after  the  31st  May,  1881,  and  before  the  2nd  August,  1894,  the 
duty  was  also  payable  by  the  donee,  and  not  out  of  the  donor's  estate  {Be  Foster ^ 
Thomas  v.  Foster,  [1897]  1  Ch.  484). 
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to  grant  a  certificate  (/•)  of  the  estate  duty  paid  in  respect  of  the 
property,  and  to  specify  the  debts  and  incumbrances  so  allowed,  as 
well  as  the  lands  or  other  subjects  of  property  in  respect  of  which 
the  payment  was  made  (s). 

Subject  to  any  repayment  (t)  of  estate  duty  arising  from  want  of 
title  to  the  property,  or  from  the  existence  of  any  debt  or  incum- 
brance thereon  for  which  an  allowance  ought  to  have  been  but  has 
not  been  made,  or  from  any  other  cause,  the  certificate  so  granted 
is  conclusive  evidence  that  the  amount  of  duty  named  therein  is  a 
first  charge  (a)  on  the  lands  or  other  subjects  of  property  after  the 
debts  and  incumbrances  have  been  allowed  (b), 

288.  If  the  rateable  part  of  the  estate  duty  in  respect  of  any 
property  is  paid  by  the  executor,  it  is,  where  occasion  requires,  to 
be  repaid  to  him  by  the  trustees  or  owners  of  the  property,  but  if 
the  duty  is  in  respect  of  real  property,  it  may,  unless  otherwise 
agreed  upon,  be  repaid  by  the  same  instalments  (c),  and  with  the 
same  interest,  as  have  been  mentioned  (d). 

If  a  person  who  has  a  limited  interest  in  any  property  pays  the 
estate  duty  in  respect  thereof,  he  is  entitled  to  the  like  charge  as  if 
the  estate  duty  in  respect  of  that  property  had  been  raised  by  means 
of  a  mortgage  to  him  (e). 

289.  Estate  duty,  though  leviable,  is  not  a  charge  upon  any 
property  while  situate  in  a  British  Possession  (/). 


.Sect.  7. 
Collection 
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Duty. 
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(3)  Apportioiiment  of  Duty. 

290.  Where  property  does  not  pass  to  the  executor  as  such,  an  Appon ion- 
amount  equal  to  the  proper  rateable  part  of  the  estate  duty  paid  in  ™ent  as  be- 
respect  of  any  property  by  a  person  authorised  or  required  to  pay  it,  o7propcrty^^ 
may  be  recovered  by  him  from  the  person  entitled  to  any  sum  charged  and  person 
on  the  property  (whether  as  capital  or  as  an  annuity  or  otherwise)  (g)  entitled  to  a 


(r)  See  note  {b),  p.  218,  a7ite. 

(s)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  9  (2). 

(t)  Any  such  repayment  is  to  be  made  to  the  person  producing  the  certificate 
{ibid.,  s.  9  (3) ). 

(a)  Compare  Laurie,  Petitioner  (1898),  35  Sc.  L.  R.  496,  per  the  Lord  Ordinary 
(Pearson),  at  p.  498. 

{b)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  9  (3). 

(c)  Ibid.,  s.  6  (8). 

(d)  Ibid.,  s.  9  (4);  see  p.  213,  ante. 

(e)  Ibid.,  s.  9  (6);  Lord  Advocate  v.  Moray  {Countess),  [1905]  A.  C.  531. 
But  not  as  against  purchasers  for  valuable  consideration  without  notice  {Morri-j 
V.  Morris's  Trustees  (1904),  12  Scots  Law  Times,  612).  The  life  tenant  is  entitled 
to  a  mortgage  in  fee,  and  not  merely  to  a  terminable  rentcharge  {Turnbull  v. 
TurnbuU  (1910),  47  Sc.  L.  E.  668).  Compare  Re  Hole,  Davies  v.  Witts,  [1906]  1 
Ch.  673,  0.  A.  (estate  duty  on  a  lunatic's  real  estate  paid  out  of  his  personal 
estate  by  his  committee)  ;  and  see  note  {n),  p.  220,  ante. 

(/)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  20  (2). 

{g)  It  is  intended  that  the  duty  should  fall  upon  the  beneficiaries  in  the 
proportion  of  their  respective  interests ;  see  Or  ford  {Countess),  Cartwright  v. 
del  Balzo  {Due),  [1896]  1  Ch.  257,  per  North,"  J.,  at  p.  263;  see  also  Re 
Power,  Power  v.  Howell  (1898),  47  W.  E.  183  ;  Re  Chisholm,  Goddard  v.  Brodie, 
[1902]  1  Ch.  457;  Berry  v.  Gaukroger,  [1903]  2  Ch.  116,  C.  A. ;  Gove  v.  BresUn, 
[1903]  1  1.  E.  418;  Re  Ilacket,  Hacket  v.  Gardiner,  [1907]  1  Ch.  385 ;  Alexander's 
Trustees  v.  Alexander's  Marriage-Contract  Trustees  (1910),  47  Sc.  Ti.  E.  537  ;  and 
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Sect.  7.     under  a  disposition  not  containing  any  express  provision  (h)  to  the 
Collection    contrary  (i). 
of  the         The  person  from  whom  the  rateable  part  of  the  estate  duty 
Duty.      can  be  recovered  is  bound  by  the  accounts  and  valuations  as 
settled  between  the  person  entitled  to  recover  the  same  and  the 
Commissioners  (k). 

Dispute  as  to  Any  dispute  as  to  the  proportion  of  estate  duty  to  be  borne  by 
apportion-  any  property  or  person  may  be  determined  upon  application  by 
any  person  interested,  in  the  manner  directed  by  rules  of  court, 
either  by  the  High  Court  (I)  or,  where  the  amount  in  dispute  is  less 
than  ^50,  by  a  county  court  (771)  for  the  county  or  place  in  which 
the  person  recovering  the  same  resides  or  the  property  in  respect 
of  which  the  duty  is  paid  is  situate  (n). 


compare  Be  Meyrick,  Meyrich  v.  Hargreaves,  [1897]  1  Ch.  99,  and  Wadey.  Wade,. 
1898]  2  Ch.  276.  As  to  estates  in  dower,  compare  Boss  v.  Boss'  Trustees 
1901),  9  Scots  Law  Times  340. 

(h)  A  direction  to  pay  a  jointure  "free  from  any  deduction  whatever,  except 
income  tax,"  shifts  the  charge  of  estate  duty  {Be  Parker -Jer vis,  Salt  v.  Locker, 
[1898]  2  Oh.  643).  So  also  do  directions  (1)  to  pay  a  jointure  "free  from  all 
taxes  and  deductions,  except  property  tax  and  legacy  or  succession  duty"  {Be 
Fitzhardinge  {Lord),  FHzhardinge  {Lord)  v.  Jenkinson  (1899),  80  L.  T.  376,  C.  A. ; 
(2)  to  pay  an  annuity  "  without  any  deduction  except  for  legacy  duty  or  income 
tax"  {Be  Bayer,  Bayer  v.  Bayer,  [1903]  1  Ch.  680)  ;  and  (3)  to  pay  "  my  duties  " 
out  of  residuary  estate  {Be  Fimm,  Sharpey.  Hodgson,  [1904]  2  Ch.  345).  Secus^ 
where  there  were  directions  (4)  to  pay  a  "legacy"  out  of  the  proceeds  of  the 
sale  of  real  estate  (jSerr?/ V.  Oaukroger,  [1903]  2  Ch.  116,  C.  A.);  (5)  to  raise 
"  such  sums  as  may  be  required  to  pay  all  .  .  .  succession  duties  which  may 
fall  upon  [the  wife]  after  my  decease  "  {Fraser  v.  Croft  (1898),  25  E.  (Ct.  of  Sess.) 
496) ;  and  (6)  to  pay  "  the  necessarj^  expenses  connected  with  this  trust"  out  of 
a  particular  share  {Micliie's  Executors  v.  Micliie  (1905),  42  Sc.  L.  E.  386). 

A  direction  to  pay  out  of  residuary  estate  ' '  all  estate  and  other  duties  other 
than  settlement  estate  duties  "  does  not  include  the  estate  duty  payable  in 
respect  of  real  property  comprised  in  a  voluntary  conveyance  made  by  the 
testator  within  twelve  months  of  his  death  {Be  Baxter,  Baxter  v.  Baxter  (1898),. 
42  Sol.  Jo.  611). 

Where  a  mortgage  on  Blackacre  is  directed  to  be  paid  out  of  Whiteacre,  the 
case  is  not  within  the  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  14  (1),  and  the 
estate  dutv  is  to  be  paid  without  regard  to  such  direction  {Be  Stamford  and 
Warrington  {Earl),  Payne  v.  Grey,  [1910]  2  Ch.  83). 

(i)  Finance  Act,  1894  (57  58  Yict.  c.  30),  s.  14(1).  Where,  under  the 
exercise  of  a  power  of  appointment  over  property,  which  does  not  pass  to  the 
executor  as  such,  sums  of  "clear  amount  or  value"  and  "like  amount  or 
value  "  are  appointed,  the  duty  in  respect  of  such  sums  is  payable  out  of  the 
residue  of  the  appointed  property  {Be  CoxwelVs  Trusts,  Kinloch-Cooke  v.  Public 
Trustee,  [1910]  1  Ch.  63).  Where,  however,  the  appointed  sums  are  of  specific 
amounts,  they  bear  their  proper  rateable  proportions  of  the  duty  {ibid.  ;  see  also 
Be  Chisholm,  Goddard  v.  Brodie,  [1902]  1  Ch.  457).  And  it  is  so,  also,  where  the 
appointment  is  of  sums  of  "cash  value"  {Kekeivich  v.  I^ekewich  (1909),  101 
L.  T.  887).  In  the  case  of  account  duty,  where  the  death  was  after  the  31st  May, 
1881,  and  before  the  2nd  August,  1894,  appointees  of  specific  sums,  in  the 
absence  of  any  express  provision  to  the  contrary,  bore  the  duty  rateably  {Be 
Croft,  Deane  v.  Croft,  [1892]  1  Ch.  652  ;  Be  Shaw,  Tucket  v.  Shaw,  [1895]  1  Oh. 
343). 

{k)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  14  (3). 

{I)  E.  S.  C,  Ord.  54,  r.  4b,  and  App.  K,  No.  lA  ;  Ord.  55,  r.  9c;  see  title 
Practice  and  Proceduke. 

(m)  County  Court  Eules,  1903,  Ord.  42,  r.  12.  Compare  County  Courts  Act, 
1903  (3  Edw.  7,  c.  42),  s.  3.    See  title  County  Courts,  Yol.  YIII,  pp.  648  et  seq, 

(n)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  14  (2). 
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Mode  of 
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(4)  Powers  to  raise  the  Duty, 

291.  For  the  purpose  of  paying  the  esty-te  duty,  or  of  raising  the 
amount  thereof  when  already  paid,  a  person  authorised  or  required 
to  pay  the  duty  in  respect  of  any  property  (o)  has  power,  whether 
the  property  is  or  is  not  vested  in  him,  to  raise  the  amount  of  such 
duty,  and  any  interest  (^)  and  expenses  {q)  properly  paid  or  incurred 
by  him  in  respect  thereof,  by  the  sale  (r),  or  mortgage  (s),  or  a 
terminable  charge  on  such  property,  or  any  part  of  it  {t). 

Any  money  arising  from  the  sale  of  property  comprised  in 
a  settlement,  or  held  upon  trust  to  lay  out  upon  the  trusts  of  a 
settlement,  and  capital  money  arising  under  the  Settled  Land  Act, 
1882  {a),  may  be  expended  in  paying  any  estate  duty  in  respect  of 
property  comprised  in  the  settlement  and  held  upon  the  same 
trusts  (h), 

(5)  Limitation  of  the  Charge  of  Duty, 

292.  The  limitation  of  the  charge  of  estate  duty  on  property.  As  against 
in  the  case  of  purchasers  for  valuable  consideration,  and  mortgagees,  purchasers 
after  specified  lapses  of  time  from  certain  events,  which  obtains  with 
regard  to  succession  duty(c),  applies  also  to  estate  duty  {d). 


Application 
of  capital 
moneys  in  a 
settlement. 


gagees. 


(o)  This  applies  to  all  property  passing,  whether  "  free  property  "  of  the 
testator  or  not  [Berry  v.  Gaukroger,  [1903]  2  Oh.  116,  C.  A,,  per  Vaughan 
Williams,  L.J.,  at  p.  130). 

{■p)  In  the  case  of  settled  property  the  tenant  for  life  would  appear,  in  general, 
to  be  personally  liable  for  the  payment  of  interest  on  the  duty  [Re  Howe's  [Earl) 
Settled  Estates,  Howe  [Earl]  v.  Kingscote,  [1903]  2  Ch.  69,  C.  A.) ;  secus,  m  the 
case  of  the  interest  from  the  date  of  the  death  up  to  the  delivery  of  the  affidavit 
or  account,  or  the  expu'ation  of  six  months  after  the  death,  whichever  first 
happened,  which,  under  the  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  6  (6) 
(repealed  as  to  the  provision  in  question  by  the  Finance  Act,  1896  (59  &  60 
Vict.  c.  28),  s.  40,  and  Sched.,  Part  III.),  was  to  form  part  of  the  estate 
duty  [Be  Fish,  Lea  v.  Fish  (1897),  103  L.  T.  Jo.  267). 

[q)  L.e.,  expenses  incurred  in  paying  the  duty  ;  see  Harris's  Tricsteesv.  Harris 
(1904),  41  Sc.  L.  E.  357,  358.  As  to  the  charging  of  expenses  upon  Scottish 
heritable  property  under  the  cognate  provision  in  the  Finance  Act,  1894  [51  & 
58  Vict.  c.  30),  s.  23  (18),  see  Mackechnie,  Petitioner  (1898),  6  Scots  Law  Times, 
242  ;  Menzies,  Petitioner  (1903),  10  Scots  Law  Times,  636;  and  compare  Laurie, 
Petitioner  (1898),  35  Sc.  L.  E.  496.  With  regard  to  the  rateable  apportionment 
of  the  costs  of  raising  the  duty  on  funds  in  a  marriage  settlement,  as  between 
the  appointees  of  capital  sums  and  of  the  residue,  see  Re  Chisholm,  Goddard  v. 
Brodie,  [1902]  1  Ch.  457. 

(?')  The  court  made  an  order  for  sale  in  the  Scottish  case  of  Mackechnie, 
Petitioner,  supra,  under  the  cognate  provision  in  the  Finance  Act,  1894  (57  &  58 
Vict.  c.  30),  s.  23  (18)  (a). 

(s)  Harris's  Trustees  v.  Harris  (1904),  41  Sc.  L.  E.  357. 

[t)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  9  (5).  As  to  payment  of  estate 
duty  out  of  a  fund  in  court,  see  Supreme  Court  Fund  Eules,  1905,  rr.  20,  52  (b), 
66 ;  County  Court  Eules,  1903,  Ord.  2,  r.  14 ;  see  title  CoxiNxr  Courts, 
Vol.  VIIL,  p.  500. 

(a)  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38). 

[b)  Finance  Act,  1894  (57  &  ©8  Vict.  c.  30),  s.  9  (7). 

(c)  See  p.  301,  post. 

[d)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  8  (2),  incorporating  Customs 
and  Inland  Eevenue  Act,  1889  (52  &  53  Vict.  c.  7),  s.  12.  As  to  the  charge  of 
duty  in  general  remaining  until  the  duty  has  been  paid,  see  Re  Jolley,  Neal  v. 
Jolley  (1901),  17  T.  L.  E.  244,  per  Joyce,  J.,  at  p.  245.  The  charge  of  duty 
is  an  "  equitable  charge  "  within  the  Eeal  Estate  Charges  Act,  1877  (40  &  41 
Vict.  c.  34),  s.  1  [Re  Boiuerman,  Porter  v.  Bowerman,  [1908]  2  Ch.  340). 
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The  Commissioners,  on  being  satisfied  that  the  full  estate  duty 
has  been  or  will  be  paid  in  respect  of  an  estate  or  any  part  thereof, 
are,  if  required  by  the  person  accounting  for  the  duty,  to  give  a 
certificate  (e)  to  that  effect,  and  such  certificate  discharges  from  any 
further  claim  for  estate  duty  the  property  shown  by  the  certificate 
to  form  the  estate  or  part  thereof  (/). 

Where  a  person  accountable  for  the  estate  duty  in  respect  of 
any  property  passing  on  a  death  proceeds  in  the  manner  elsewhere 
stated  (g),  the  property,  as  well  as  the  applicant,  is  discharged  from 
any  further  claim  for  estate  duty  Qi). 

The  certificate  of  the  Commissioners,  in  the  case  of  the  property 
as  in  the  case  of  the  applicant,  does  not  operate  as  a  discharge  in 
case  of  fraud  or  failure  to  disclose  material  facts  (i),  except  as 
regards  a  bond  fide  purchaser  for  valuable  consideration  without 
notice  {k) . 

Sub-Sect.  5. — Remission  of  Duty  and  Interest. 

293.  The  Commissioners  and  the  Treasury,  respectively,  have,  as 
already  stated  (Z),  certain  powers  to  remit  estate  duty  and  interest 
thereon. 

Sub-Sect.  6. — Commutation  of  Duty  and  Composition  of  Claims. 

Commutation  294.  The  Commissioners,  in  their  discretion  (m),  upon  application 
ciaims"^^        by  a  person  entitled  to  an  interest  in  expectancy,  may,  by  means  of 

(e)  See  note  (6),  p.  218,  ante. 

If)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  11  (1).  As  to  a  certificate  that 
property  may  be  registered  under  the  Land  Transfer  Act,  1897  (60  &  61  Yict. 
c.  65),  without  notice  of  any  liability  to  the  Crown  for  any  death  duty  (see 
ibid.,  s.  13),  by  reason  of  a  death,  see  the  Land  Transfer  Eules,  1903  (Statutory 
Eules  and  Orders  Eevised,  Yol.  VIL,  Land  (Eegistration)  England,  pp.  33,  68, 
69),  rr.  208 — 211).  Applicants  for  a  certificate  under  r.  210  (b)  should  fill  in  the 
official  form  No.  0500  in  duplicate,  and  transmit  it  to  the  Estate  Duty  Office. 
The  certificate,  if  it  can  be  issued,  will  be  placed  upon  one  copy  of  the  applica- 
tion ;  and  see  note  (&),  p.  218,  ante. 

(^)  See  p.  218,  ante. 

(fi)  Einance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  11  (2),  as  modified  by  Finance 
Act,  1907  (7  Edw.  7,  c.  13),  s.  14. 

{i)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  11  (3). 
'k)  lUd.,  s.  11  (4). 
h)  See  p.  182,  ante. 

(m)  It  is  the  practice  to  commute  future  claims  for  estate  duty  in  those  cases 
only  in  which  the  property  is  being  so  dealt  with  as  to  render  it  desirable  to  free 
it  from  the  charge  of  duty.  The  application  should  disclose  the  dealings  with  the 
property,  which  is  the  subject  of  the  application,  and  should  set  forth  the  circum- 
stances which  are  regarded  as  sufficient  to  warrant  the  commutation.  It  should 
also  contain  the  following  particulars,  namely :  (1)  a  full  description  of  the  property, 
and  also,  as  regards  real  estate  and  leaseholds,  the  gross  annual  value  and  the 
gross  amount  for  which  the  property  has  been  contracted  to  be  sold,  or  the  gross 
«  amount  for  which  it  is  being  mortgaged ;  (2)  the  title  to  the  property,  including, 
if  derived  under  a  will,  the  name  of  the  testator,  the  "date  of  his  death,  and  the 
date  and  place  of  probate,  and,  if  under  a  deed,  the  date  thereof  (if  the  deed 
has  not  hitherto  been  noted  in  the  Estate  Duty  Office,  the  deed,  or  a  copy  of  it, 
should  accompany  the  application) ;  and  (3)  the  date  of  birth  of  the  tenant  for 
life  or  the  annuitant  in  connection  with  whose  death  the  presumptive  claim  is 
considered  to  be  outstanding,  and  also  the  date  of  birth  of  the  remainderman . 

If  there  is  no  objection  to  the  commutation,  the  applicants  are  notified 
accordingly,  and  appropriate  forms  of  account  are  forwarded  with  the  notifica- 
tion.     Every  agreement  to  commute  is  made  subject  to  the  reservations 
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Collection 
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a  present  payment,  commute  the  estate  duty  presumptively  payable 
in  respect  of  that  interest  (n). 

In  arriving  at  the  present  value  to  be  set  upon  the  duty,  the 
contingencies  affecting  the  liability  to,  and  the  rate  and  amount  of, 
the  duty,  are  to  be  taken  into  consideration,  and  the  rate  of  interest 
is  to  be  reckoned  at  3  per  cent.  («). 

When  the  duty  agreed  to  be  accepted  by  way  of  commutation  has 
been  paid,  the  Commissioners  are  to  give  a  certificate  (o)  of  discharge 
accordingly  (p). 

The  Commissioners,  as  already  stated  (q),  have  certain  powers  to 
compound  for  estate  duty. 

Sect.  8. — Interest,  Penalties^  and  Proceedings, 
Sub-Sect.  1. — Interest. 

295.  Simple  interest  at  the  rate  of  3  per  cent,  per  annum  (r), 
without  deduction  for  income  tax  (s),  is  payable  upon  all  estate  duty 
from  the  date  of  the  death  of  the  deceased,  except  where  the  duty  is 
payable  by  instalments  (t),  or  becomes  due  at  any  date  later  than 
six  months  after  the  death,  in  which  case  interest  commences  to 
run  from  the  date  at  which  the  first  instalment  of  the  duty,  or  the 
whole  duty,  as  the  case  may  be,  becomes  due  (a). 

Interest  is  recoverable  in  the  same  manner  as  if  it  were  part 
of  the  duty  (6). 

Where  the  fixed  estate  duty  of  30s.  or  50s.  is  paid  within 
twelve  months  after  the  death  of  the  deceased,  interest  on  such 
duty  is  not  chargeable  (c). 

Sub-Sect.  2. — Penalties, 

296.  Any  person  who  wilfully  fails  to  comply  with  any  of  the  On  executors 
foregoing  provisions  as  to  the  delivery  of  an  Inland  Eevenue  ^^^^^^^^bie 
affidavit,  an  account  or  statement,  in  the  manner  prescribed  by  the  persons. 
Commissioners,  or  as  to  the  production  of  books,  documents,  or 
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(1)  tliat  the  life  tenant  or  annuitant  is  in  ordinary  good  health,  and  (2)  that  the 
commuted  sum  for  duty  is  paid  in  his  or  her  lifetime,  and  forthwith. 

(n)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  12.  Where  a  life  interest  in  a 
fund  in  court  has  been  released  in  favour  of  the  remainderman,  and  the  Com- 
missioners deem  the  case  not  one  for  commutation,  it  appears  to  be  necessary 
for  a  sufficient  sum  to  be  retained  in  court  to  satisfy  any  claim  for  estate  duty 
which  may  arise  under  the  Finance  Act,  1900  (63  &  64  Vict.  c.  7),  s.  11  (1), 
as  amended  by  the  Finance  (1909-10)  Act,  1910  (lOEdw.  7,  c.  8),  s.  59  (1)  {Taylor 
V.  Poncia,  [1901]  W.  N.  87) ;  see  also  note  (r),  p.  254,  post. 

(o)  See  note  (&),  p.  218,  ante. 

(p)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  12. 
{q)  See  p.  181,  ante: 

(r)  Formerly  4  per  cent.  (Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  8  (10), 
incorporating  Inland  Eevenue  Act,  1868  (31  &  32  Vict.  c.  124),  s.  9)  ;  see  also 
note  Ip),  p.  223,  ante  (interest  which  forms  part  of  duty). 

(s)  See  note  (n),  p.  213,  a7ite. 

(t)  No  discount  is  allowable  where  the  whole  estate  duty  payable  by  instal- 
ments, though  not  actually  due,  is  paid  within  the  twelve  months  subsequent 
to  the  death. 

(a)  Finance  Act,  1896  (59  &  60  Vict.  c.  28),  s.  18  (1). 
(h)  Ibid. 

(c)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  16  (5). 
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evidence  required  by  them,  is  liable  to  pay  £100,  or  a  sum  equal 
to  double  the  amount  of  the  unpaid  duty  for  which  he  is  account- 
able, as  the  Commissioners  may  elect  (d). 

The  Commissioners  have  power  to  reduce  the  penalty,  and  it  may 
be  reduced  by  the  court  if  proceedings  (e)  are  taken  for  its 
recovery  (/). 

Sub-Sect.  3. — Proceedings. 

297.  The  law  and  practice  existing  at  the  time  of  the  imposition 
of  the  estate  duty  relative  to  the  recovery  of  any  of  the  death  duties 
are,  subject  to  the  provisions  of  the  Finance  Act,  1894  (^),  and  so 
far  as  the  same  are  applicable,  to  apply,  as  if  in  terms  made  applic- 
able, to  the  recovery  of  the  estate  duty  (h). 

Where  any  proceeding  is  instituted  for  the  recovery  of  the 
estate  duty  in  respect  of  any  property,  the  High  Court  has  juris- 
diction to  appoint  a  receiver  of  the  property  and  the  rents  and 
profits  thereof,  and  to  order  a  sale  of  the  property  (i). 

The  Commissioners  are  not  authorised  to  take  proceedings  in  a 
British  Possession  for  the  recovery  of  any  estate  duty  (j). 

298.  Any  person  aggrieved  by  the  decision  of  the  Commissioners 
with  respect  to  the  repayment  of  any  excess  of  duty,  or  by  the 
amount  of  duty  claimed  by  them,  whether  on  the  ground  of  the , 
value  of  any  property  (not  being  real  or  leasehold  (A;)),  or  the  rate 
charged,  or  otherwise,  may,  on  payment  of  the  duty  claimed  by  the 
Commissioners,  or  such  portion  of  it  as  is  then  payable  by  him,  or 
on  giving  security  for  it,  appeal  to  the  High  Court  to  determine  the 
amount  of  duty  payable  (l). 

The  appeal  must  be  made  within  the  time,  and  in  the  manner, 
and  on  the  conditions,  directed  by  rules  of  court 

The  costs  of  the  appeal  are  to  be  in  the  discretion  of  the  court, 
and  no  appeal  from  any  order,  direction,  determination,  or  decision 
of  the  court  is  to  be  allowed  except  with  the  leave  of  the  High 
Court  or  Court  of  Appeal  (n). 

Where  the  High  Court   is   satisfied  that   it  would  impose 


(c^)  Finance  Act,  1894  {51  &  58  Vict.  c.  30),  s.  8  (6),  (14). 

(e)  See  Inland  Eevenue  Eegulation  Act,  1890  (53  &  54  Yict.  c.  21),  ss.  21 

( /)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  8  (6).  The  acceptance  of 
interest  by  the  Commissioners  is  tantamount  to  a  waiver  of  penalties  (Finance 
Act,  1896  (59  &  60  Yict.  c.  28),  s.  18  (1) ;  Inland  Eevenue  Act,  1868  (31  &  32 
Yict.  c.  124),  s.  9). 

(g)  57  &  58  Yict.  c.  30. 

{h)  Ibid.,  s.  8  (1).  See  pp.  260,  303,  S17,  post;  and  title  Ceown  Practice, 
Yol.  X.,  p.  20.  An  order  for  attachment  will  be  made  for  non-compliance 
with  a  writ  {Be  Horrex  (1910),  Times,  9th  March). 

{i)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  8  (13). 

U)  Hid.,  s.  20  (2). 

(//)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  60  (3). 

{I)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  10  (1),  which,  prior  to  the  Finance 
(1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  60  (3),  extended  also  to  real  and  leasehold 
property. 

(m)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  10  (1);  R.  S.  0.  (Finance  Act), 
1895  ;  see  title  Practice  and  Procedure. 

{n)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  10  (2),  (3). 
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hardship  to  require  the  appellant,  as  a  condition  of  an  appeal, 
to  pay  the  duty  claimed  by  the  Commissioners,  or  such  portion 
of  it  as  is  then  payable  by  him,  it  may  allow  the  appeal  to  be 
brought  without  payment  of  any  of  the  duty,  or  upon  payment  of 
such  part  only  thereof  as  to  the  court  seems  reasonable,  provided 
that  security,  satisfactory  to  the  court,  is  given  for  the  whole  or  any 
part  of  the  duty  which  remains  unpaid  (o) . 

If  the  court  determines  the  amount  of  duty  payable  to  be 
less  than  the  amount  paid,  the  difference  is  to  be  returned  (j)),  and 
the  court  may  order  interest  at  the  rate  of  3  per  cent,  per 
annum  for  such  period  as  appears  to  the  court  to  be  just  to  be  paid 
by  the  Commissioners  on  the  amount  of  duty  to  be  returned  (q). 

On  the  other  hand,  if  on  the  ground  of  hardship  an  appeal  is 
allowed  to  proceed  without  payment  of  the  whole  of  the  duty 
claimed  by  the  Commissioners,  the  court  may  order  interest  at  the 
rate  of  3  per  cent.'  per  annum  to  be  paid  upon  any  unpaid  duty 
which  the  court  determines  to  be  payable  (?')• 

Where  the  value  of  the  property  in  respect  of  which  the  dispute 
arises  does  not,  as  alleged  by  the  Commissioners,  exceed  £10,000, 
the  appeal  may  be  to  the  county  court  for  the  county  or  place  in 
which  the  appellant  resides  or  the  property  is  situate  (s). 

For  the  purpose  of  th.e  appeal,  the  above  provisions  are  to  apply 
as  if  the  county  court  were  the  High  Court  (t),  but  in  every  case 
which  comes  before  the  county  court,  any  party  has  a  right  of 
.appeal  to  the  Court  of  Appeal  {a). 

In  the  case  of  real  or  leashold  property,  the  appeal  of  any  person 
aggrieved  by  the  decision  of  the  Commissioners  as  to  the  value  of 
any  such  property  is  to  be  referred,  in  accordance  with  rules,  to  a 
referee  appointed  for  the  purpose  of  appeals  in  connection  with  the 
duties  on  land  values  (b).  Any  person  aggrieved  by  the  decision  of 
the  referee  may  appeal  against  the  decision  to  the  court  (c). 

Such  appeals  to  the  court  are  to  be  in  accordance  with  the  above 
provisions  affecting  property  other  than  real  or  leasehold  property, 
save  that  appeals  to  the  county  court  can  only  be  made  where  the 
value  as  alleged  by  the  Commissioners  of  the  property  in  respect  of 
which  the  dispute  arises  does  not  exceed  £500  (c). 

299.  The  county  council  of  every  county  or  county  borough  in 
Great  Britain  may  from  time  to  time  appoint  qualified  persons  to 
act  as  valuers  under  the  Finance  Act,  1894  {d),  in  their  respective 

(o)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  10  (4). 
ip)  Ibid.,  s.  10  (1). 

{q)  Ibid.,  s.  10  (3)  ;  see  Sprofs  Trustees  v.  Lord  Advocate  (1903),  10  Scots  Law 
Times,  452. 

(r)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  10  (4). 

(s)  Ibid.,  s.  10  (5).    The  form  of  procedure  is  indicated  in  the  County  Court 
Eules,  Ord.  42;  see  title  County  Courts,  Vol.  YIII.,  p.  649. 
(t)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  10  (5). 

(a)  Finance  Act,  1896  (59  &  60  Yict.  c.  28),  s.  22. 

(b)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  ss.'  33,  34,  60  (3).  See  Land 
Values  (Reference)  Eules,  1910,  dated  25th  July,  1910  (Stat.  E.  &  0.  1910, 
No.  859,  L.  22). 

ul  /f^'f-' 33  (4)  (proviso),  applying  Finance  Act,  1894  (57  &  58  Vict.  c.  30), 
{d)  Finance  Act,  1894  (57  &  58  Yict.  c.  30). 


Sect.  8. 
Interest, 
Penalties, 
and  Pro- 
ceedings. 

Hardship 
involved  in 
payment  of 
whole  duty.. 

Court  may 
order  interest 
to  be  paid  (1) 
by  the  Com- 
missioners ; 

(2)  by  the 
appellant. 


When  appeal 
may  be  made 
to  county 
court. 


Appeal  from 
decision  of 
county  court. 


Appeal 
against  the 
value  placed 
by  the  Com- 
missioners 
upon  real  or 
leasehold 
property. 


Appointment, 
of  valuers. 
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Sect.  8. 
Interest, 
Penalties, 
and  Pro- 
ceedings. 


Existing  law 
and  practice 
as  on  the  2nd 
August,  1894. 


Commis- 
sioners to 
refund  duty- 
paid  in  excess. 


counties,  and  are  to  fix  a  scale  of  charges  for  their  remuneration, 
and  the  court  may  refer  any  question  of  disputed  value,  except 
as  to  real  or  leasehold  property  {e),  to  the  arbitration  of  any  person 
so  appointed  for  the  county  in  which  the  appellant  resides  or  the 
property  is  situate  (/). 

The  costs  of  the  arbitration  are  to  be  part  of  the  costs  of  the 
appeal  (/). 

Sect.  9. — Repayment  of  Overpaid  Duty. 

300.  The  law  and  practice,  existing  at  the  time  of  the  imposition 
of  the  estate  duty,  relating,  in  matters  of  procedure  to  the 
repayment  of  any  of  the  death  duties  are,  as  in  the  case  of  the 
recovery  of  estate  duty  Qi),  and  to  the  same  extent,  applied  to  the 
repayment  of  estate  duty  (i). 

Where  it  is  proved  to  the  satisfaction  of  the  Commissioners 
that  too  much  estate  duty  has  been  paid,  the  excess  is  to  be  repaid 
by  them,  and  where  the  over-payment  was  due  to  an  over-valuation 
by  them,  the  repayment  is  to  be  with  interest  at  3  per  cent,  per 
annum  (/c). 


Part  III. — Settlement  Estate  Duty. 

Sect.  1. — The  Imposition  of  the  Duty. 

Further  Settlement  estate  duty  (l)  is  a  further  estate  duty  (m),  and 

on  settled^     is  leviable  on  the  principal  value  {n)  of  settled  property  (o),  with 
property.       certain  express  exceptions  {p),  in  respect  of  which  estate  duty  is 
leviable  {q). 

(e)  Semble,  compare  Einance  (1909-10)  Act,  1910  (10  Edw.  X,  c.  8),  s.  60  (3). 

(/)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  10  (6). 

\g)  Watherston's  Trustees  v.  Lord  Advocate  (1901),  38  Sc.  L.  E.  324. 

{h)  See  p.  226,  aiite. 

{i)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  8  (1). 

{k)  Ibid.,  s.  8  (12) ;  see  Sprofs  Trustees  v.  Lord  Advocate  (1903),  10  Scots  Law 
Times,  452.    Except  as  stated  here  and  at  p.  227,  ante,  there  is  no  statutory 
obligation  on  the  Commissioners  to  allow  interest.    Interest  is  only  payable  by  ^ 
statute  or  contract  {Pee  Oosman  (1881),  17  Ch.  D.  771,  C.  A.). 

{I)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  ss.  5  (1),  (4),  (5),  16  (3),  21  (4); 
Finance  Act,  1896  (59  &  60  Yict.  c.  28),  s.  19  (1),  (2);  Finance  Act,  1898  (61  &  , 
62  Yict.  c.  10),  s.  14  ;  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  ss.  54,  i 
56  (1).    The  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  23,  contains  provisions 
affecting  Scotland  exclusively. 

(m)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  5  (1)  (a). 

{n)  As  to  fractional  parts  of  £10  in  the  principal  value,  where  the  deceased 
died  before  the  1st  July,  1896,  and  of  £100,  where  the  deceased  died  after 
the  30th  June,  1896,  and  before  the  9th  April,  1900,  see  note  {I),  p.  206, 
ante. 

(o)  See  p.  184,  ante.  Property  is  not  "  settled  "  for  this  purpose  where  it  is 
limited  to  the  same  person  for  different  interests  [Lord  Advocate  v.  Wood's 
Trustees  (1910),  53rd  Eeport  of  Commissioners  of  Inland  Eevenue,  50). 

(p)  See  p.  230,  post. 

\q)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  5  (1)  (first  branch).  The  ratio 
for  settlement  estate  duty  is  that  it  affords  some  compensation,  where  property 
is  settled,  for  the  immunity  of  the  property  from  a  second  estate  duty  when  the 
life  tenant  dies  {Lord  Advocate  v.  Stetuarfs  Trustees  (1899),  36  Sc.  L.  E.  297, 
per  Lord  Stoemonth  Daeling,  at  p.  299). 
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Sect,  "l— Settled  Property.  ^^ct.  2. 

302.  The  property  must  either   have   been   settled   by  the  Property. 

deceased's  will,  or,  if  settled  by  some  other  disposition,  must  pass  ^  

thereunder  on  his  death  to  some  person  not  competent  to  dispose  pergon^not^ 

of  it  (r) .  ^  _  competent  to 

If  property  which  has  been  settled  by  the  deceased's  will  passes  dispose, 
to  a  person  whose  competency  to  dispose  of  it  is  only  exercisable 
in  a  particular  event,  settlement  estate  duty  is  leviable  (s). 

An  immediate  gift  of  property  inter  vivos,  by  way  of  settle-  Gifts  iw^er 
ment,  excluding  the  donor,  made  by  him  within  three  years  {t)  of  '^^^'os. 
his  death,  involves  the  liability  to  settlement  estate  duty  The 
property  so  given  is  deemed  to  pass  on  the  donor's  death  under  the 
disposition  by  which  the  settlement  is  effected  {x). 

303.  Property  comprised  in  a  contingent  settlement  is  to  be  Contingent 
regarded  as  settled  property  {y) ;  and  not  the  less  so  where,  by  the  settlements, 
same  instrument,  there  is  a  prior  disposition  of  the  same  property, 

the  continuance  of  which  would  exclude  the  contingent  settlement 
altogether  {z). 

Where,  however,  after  payment  of  the  settlement  estate  duty,  it  is  Repayment 

shown  that  the  contingency  has  not  arisen,  and  cannot  arise,  the  ^Jj^enc^°does 

duty  is  repayable  («).  not^arise. 

304.  Where  an  annuity  is  bequeathed  by  the  deceased's  will,  Annuity  fund, 
and  a  capital  sum  is  directed  to  be  set  apart  to  yield  it,  such  sum 

is  to  be  regarded  as  settled  property,  and  settlement  estate  duty  is 
leviable  {h) . 

(r)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  5  (1)  (first  branch). 

(s)  Lord  Advocate  v.  Stewart's  Trustees  (1899),  36  Sc.  L.  E.  297,  300.  It  is 
not  clearly  leviable  where  the  competency  is  exercisable  in  any  event.  That 
it  is  leviable,  see  Re  Palmer,  Palmer  v.  Rose-Innes,  [1900]  W.  N.  9 ;  but  com- 
pare, contra,  A.-G.  v.  Oiue7i,  A.-G.  v.  Coulson,  [1899]  2  Q.  B.  253,  per 
Grantham,  J.,  at  p.  262. 

{t)  Formerly  twelve  months  ;  see  note  {h),  p.  188,  ante. 

{u)  A.-G.  v.  Chamherlain  (1904),  90  L.  T.  581  ;  A.-G.  v.  Smyth,  [1905]  2 
I.  E.  553  ;  H.  M.  Advocate  y.  Hey  wood- Lonsdale's  Trustees  (1906),  43  Sc.  L.  E. 
629  ;  Lnland  Revenue  v.  ILeyivood- Lonsdale's  Trustees  (1906),  43  Sc.  L.  E.  589. 

[x)  Inland  Revenue  v.  Hey  wood- Lonsdale' s  Trustees,  supra,  per  the  Lord 
Ordinary  (Johnston),  at  p.  591. 

(?/)  A.-G.v.  Fairley,  [1897]  1  Q.  B.  698.  In  A.-G.  v.  Clarlcson,  [1900]  1 
Q,.  B.  156,  0.  A.,  the  court,  at  p.  163,  doubted  the  accuracy  of  the  decision  in 
A.-G.  V.  Fairley,  supra,  but  regarded  the  Finance  Act,  1898  (61  &  62  Yict.  c.  10), 
8.  14,  as  a  legislative  adoption  of  it. 

(z)  A.-G.  V.  Fairley,  supra,  at  p.  701. 

(a)  Finance  Act,  1898  (61  &  62  Yict.  c.  10),  s.  14.  The  death  on  which  the 
duty  was  paid  must  have  occurred  after  the  30th  June,  1898  {ihid.).  Whether 
a  settlement  with  a  competency  to  dispose  of  the  settled  property  only  in  a 
particular  event  is  a  contingent  settlement,  so  that,  if  the  competency  to  dispose 
afterwards  becomes  exercisable  in  any  event,  the  settlement  estate  duty  is 
repayable,  is  not  clear.  That  it  is  not  so  repayable,  see  Watherston's  Trustees 
V.  Lord  Advocate  (1901),  38  Sc.  L.  E.  324,  per  the  Lord  President  (BALrouE),  at 
p.  328;  contra,  see  Lord  Advocate  v.  Steivart's  Trustees,  supra,  per  Lord  M'Laren, 
at  p.  300. 

(6)  A.-G.  V.  Given,  A.-G.  y.  Coulson,  supra,  at  pp.  263,  266;  Re  Camphell, 
[1902]  1  K.  B.  113,  120,  122,  C.  A.  Secus,  semble,  in  the  case  of  an  annuity 
simpliciter  (compare  A.-G,  v.  Hannen  (1904),  48th  Eeport  of  Commissioners  of 
Inland  Eevenue,  121). 
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Sect.  2.        The  duty  is  also  leviable  where  a  capital  sum  representing  the 
Settled     annuity  is  bequeathed  after  the  annuitant's  death  (c). 
Property. 

Sect.  3. — Exceptions  from  the  Charge  of  Duty. 

305.  During  the  continuance  of  the  settlement,  settlement  estate 
duty  is  not  payable  more  than  once  {cl),  and  it  is  not  payable  at  all 
in  respect  of  : — 

(1)  Property  settled  by  a  disposition  which  has  taken  effect 
before  the  2nd  August,  1894  (e) ; 

(2)  Property  wherein  the  only  life  interest  after  the  deceased's 
death  is  that  of  a  husband  or  wife  of  the  deceased  (/)  ; 

(3)  Property  settled  by  the  deceased's  will,  where  the  net  value 
of  the  whole  property  passing  on  his  death,  in  respect  of  which 
estate  duty  is  payable,  exclusive  of  other  settled  property,  does  not 
exceed  aG 1,000  (g) ;  and 

(4)  Any  lands  or  chattels  which  are  so  settled,  whether  by  Act  of 
Parliament  or  royal  grant,  that  no  one  of  the  persons  successively 
in  possession  is  capable  of  alienating  them  (h),  otherwise  than  under 
the  powers  of  sale  or  exchange  in  the  Settled  Land  Act,  1882  (i). 

Deduction  of      306.  Any  person  paying  the  settlement  estate  duty  upon  settled 
stamp  duty,    p^^operty  may  deduct  the  amount  of  the  ad  valorem  stamp  duty  (if 
any)  charged  on  the  settlement  in  respect  of  that  property  (k) . 

Sect.  4. — The  Rate  of  Duty, 
Bate  of  duty.      307.  The  rate  of  the  settlement  estate  duty  is  2  per  cent.  (Z). 

Sect.  5. — Collection  of  the  Duty. 

Payment  in       308.  Land  may  be  transferred  in  satisfaction  of  settlement 
•  estate  duty  (m),  as  in  the  case  of  estate  duty  (n). 


(c)  A.-G.  V.  Given,  A.-G.  v.  Coulson,  [1899]  2  Q.  B.  253.    The  capital  sum 
required  to  yield  the  annuity,  and  not  the  capital  sum  bequeathed  on  the  j 
annuitant's  death,  is,  seemingly,  the  measure  of  taxation  (S.  C.  (1899),  81  i 
L.  T.  121,  per  Kennedy,  J.,  at  p.  127).    The  annuity  may,  seemingly,  be 
contingent  {Be  St.  Albans  {Duke),  Loder  v.  8t.  Albans  (Duke),  [1900]  2  Ch.  ' 
873). 

{d)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  5  (1)  (b).  , 

(e)  Ibid.,  s.  21  (4).  Where,  however,  under  such  a  disposition,  the  deceased 
is  absolutely  entitled  to  the  property,  expectant  on  his  own  death,  without 
issue,  and  settles  it  by  his  will,  settlement  estate  duty  is  leviable  {Be  Leivis, 
Lewis  V.  Smith,  [1900]  2  Ch.  176). 

(/)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  5  (1)  (a). 

Cv)  Ibid.,  s.  16  (3). 

{h)  Ibid.,  s.  5  (5). 

(*■)  Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38) ;  Be  Bolton  Estates  Ad,  1863, 
[1904]  2  Ch.  289. 

{k)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  5  (4) ;  Stamp  Act,  1891 
(54  &  55  Yict.  c.  39),  Sched. 

(1)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  17;  Finance  (1909-10)  Act, 
1910  (10  Edw.  7,  c.  8),  s.  54.  In  the  case  of  deaths  prior  to  the  30th  April, 
1909,  the  rate  is  1  per  cent.  {ibid.). 

m)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  56  (1). 
n)  See  p.  212,  ante.  i 


Only  once 
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Inalienable 
property. 
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309.  The  settlement  estate  duty  in  respect  of  a  legacy,  or  other      Sect.  5. 
personal  property,  settled  by  the  deceased's  will,  is  to  be  collected  Collection  of 
upon  an  account  setting  forth  the  particulars  thereof  (o).  the  Duty. 

The  account  is  to  be  delivered  to  the  Commissioners,  by  the  personal  pro- 
executor,  within  six  months  after  the  deceased's  death,  or  within  perty  settled 
such  further  time  as  the  Commissioners  may  allow  (p).  by  deceased's 

An  Inland  Revenue  affidavit  (q),  rendered  on  obtaining  a  grant  ' 
of  representation  to  the  deceased,  is  not  an    account  "  within  the 
meaning  of  this  enactment  (r). 

The  settlement  estate  duty  in  respect  of  such  legacy  etc.  is 
payable  thereout,  in  exoneration  of  the  rest  of  the  deceased's  estate, 
unless  the  will  contains  an  express  provision  to  the  contrary  (s). 

Annuitants  under  the  will  are  to  bear  their  proper  proportion  of 
the  settlement  estate  duty  (t). 

Settlement  estate  duty  in  respect  of  personal  property  settled  Not  a  testa- 
by  the  deceased's  will  is  not  a  testamentary  expense  {u).  mentary 

Sect.  6. — Application  of  General  Estate  Duty  Enactments. 

310.  Settlement  estate  duty  is  estate  duty,  and,  except  where  The  duty  is 
there  is  special  provision,  the  legislative  enactments  as  to  estate  estate  duty, 
duty  cover  also  the  settlement  estate  duty  (a). 

(o)  Finance  Act,  1896  (59  &  60  Vict.  c.  28),  s.  19  (2). 
ip)  Ihid. 

Iq)  See  p.  215,  ante. 

(r)  A.-G.  V.  Montefiore  (1909),  o2nd  Eeport  of  Commissioners  of  Inland 
Eevenue,  85  (a  case  on  the  limitation  of  liability  under  the  Finance  Act,  1894 
(57  &  58  Yict.  c.  30),  s.  8  (2),  embodying  the  Customs  and  Inland  Eevenue  Act, 
1889  (52  &  53  Yict.  c.  7),  s.  14). 

(s)  Finance  Act,  1896  (59  &  60  Yict.  c.  28),  s.  19  (1).  Compare  Re  Gihbs, 
Thome  v.  Gihhs,  [1898]  1  Ch.  625.  Apparently  the  law  under  the  Finance  Act, 
1894  (57  &  58  Yict.  c.  30),  was  the  same  {Be  Mar i/on- Wilson,  Wilson  v.  Maryon- 
Wilson,  [1900]  1  Ch.  565,  C.  A.,  _per  Lindley,  M.E.,  at  p.  570),  although  the 
contrary  had  been  decided  in  Be  Webber,  Gribble  v.  Webber,  [1896]  1  Ch.  914.  A 
direction  in  the  will  for  the  pajonent  out  of  the  testator's  residuary  estate  of 
"  the  estate  duty  on  the  whole  of  the  real  and  personal  estate  "  [Re  Leveridge, 
Spain  V.  Lejoindre,  [1901]  2  Ch.  830)  ;  or  of  "  my  duties  "  {Be  Pimm,  Sharpe  v. 
Hodgson,  [1904]  2  Ch.  345)  ;  or  of  "  the  death  duties  payable  out  of  my  estate  " 
{Re  Cayley,  Awdry  v.  Cayley,  [1904]  2  Ch.  781) ;  or  for  the  payment  of  legacies 
"  free  from  duty  "  {Be  Turnbidl,  Skipper  v.  Wade,  [1905]  1  Ch.  726) ;  or  to  set 
aside  a  fund  to  produce  a  "  clear  "  annuity  {Be  Dyet,  Morgan  v.  Dyet  (1902),  87 
L.  T.  744) ;  shifts  the  burden  of  the  settlement  estate  duty  from  the  settled 
legacy  etc.  to  the  residuary  estate.  Where  also  a  sum  is  covenanted  to  be  paid 
"  without  any  deduction,"  any  settlement  estate  duty  payable  in  respect  of  the 
sum  is  payable  out  of  the  covenantor's  residuary  estate  {Be  Maryon-Wilson, 
Wilson  V.  Maryon-Wilson,  supra).  A  direction  in  the  will,  however,  to  pay  out 
of  the  testator's  residuary  estate  "all  duties  payable  by  law  out  of  my  estate  " 
does  not  shift  the  burden  of  the  settlement  estate  duty  {Re  Lewis.  Lewis  v.  Smith, 
[1900]  2  Ch.  176).  A  direction  which  is  operative  to  shift  the  charge  of  duty 
confers  an  additional  legacy,  which,  on  a  deficiency  of  assets,  is  to  be  added  to 
the  original  legacy  for  abatement  {Re  Turnbidl,  Skipper  v.  Wade,  supra). 

{t)  Re  St.  Albans  {Duke),  Loder  v.  St.  Albans  {Duke),  [1900]  2  Ch.  873,  whicli 
applied  to  settlement  estate  duty  the  principle  of  Re  Parker-Jervis,  Salt  v. 
Locker,  [1898]  2  Oh.  643. 

(w)  Re  King,  Travers  v.  Kelly,  [1904]  1  Ch.  363.  1  fortiori,  in  other 
circumstances,  it  is  not. 

(a)  Re  Leveridge,  Spain  v.  Lejoindre,  [1901]  2  Ch.  830,  832  ;  compare,  also.  Re 
Webber,  Gribble  v.  Webber,  swpra,  at  p.  921;  and  Re  Maryon-Wilson,  Wilson  \. 
Maryon-Wilson,  supra,  at  p.  570. 
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Part  IV. — Legacy  Duty. 


Sect.  1. 
The  Imposi- 
tion of  the 
Duty. 

The  extent  of 
the  charge. 


Sect.  1. — The  Imposition  of  the  Duty, 

311.  Legacy  duty  (6)  is  payable,  save  as  expressly  provided  {c)^ 
according  to  the  value,  ascertained  in  the  prescribed  manner  {d)y 
in  respect  of  every  legacy  "  of  personal  estate  (e),  or  succession 
thereto  upon  intestacy  (/). 

The  date  of  the  death  of  the  testator  or  intestate  is  im- 
material (g). 


(&)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  ss.  4—6,  8— 31,  33— 35,  37—39, 
41,  43,  44;  Legacy  Duty  Act,  1799  (39  Geo.  3,  c.  73),  s.  1  ;  Legacy  Duty  Act, 
1805  (45  Geo.  3,  c.  28),  ss.  5,  7;  Probate  and  Legacy  Duties  Act,  1808  (48  Geo.  3, 
c.  149),  s.  44;  Stamp  Act,  1815  (55  Geo.  3,  c.  184),  s.  2,  Sched.,  Part  III. ; 
Eevenue  Act,  1845  (8  &  9  Vict.  c.  76),  s.  4;  Succession  Duty  Act,  1853  (16  &  IT 
Vict.  c.  51),  ss.  11,  19,  31,  53  ;  Crown  Suits  etc.  Act,  1865  (28  &  29  Vict.  c.  104), 
Part  V.  ;  Inland  Eevenue  Act,  1868  (31  &  32  Vict.  c.  124),,s.  9;  Customs  and 
Inland  Eevenue  Act,  1880  (43  Vict.  c.  14),  ss.  11 — 13;  Customs  and  Inland 
Eevenue  Act,  1881  (44  &  45  Vict.  c.  12),  ss.  36,  41—43  ;  Customs  and  Inland 
Eevenue  Act,  1888  (51  &  52  Vict.  c.  8),  s.  21  (2) ;  Customs  and  Inland  Eevenue 
Act,  1889  (52  «&  53  Vict.  c.  7),  s.  14 ;  Finance  Act,  1894  (57  &  58  Vict.  c.  30), 
ss.  1,  5  (2),  13,  15  (2),  16  (1),  (3),  21  (2),  Sched.  I.  (5);  Finance  Act,  1896 
(59  &  60  Vict.  c.  28),  ss.  18  (2),  (3),  21,  40,  Sched.,  Part  III.  ;  Finance  Act, 
1898  (61  &  62  Vict.  c.  10),  s.  13  ;  Finance  Act,  1900  (63  &  64  Vict.  c.  7),  s.  14 
(1),  (2);  Finance  Act,  1907  (7  Edw.  7,  c.  13),  ss.  13,  15;  Finance  (1909-10) 
Act,  1910  (10  Edw.  7,  c.  8),  ss.  58,  63,  64. 

The  following  further  statutes  deal  with  legacy  duty  in  Scotland : — Succes- 
sion Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  48;  Probate  Duty  Act,  1861 
(24  &  25  Vict.  c.  92),  s.  1. 

The  following  further  statutes  deal  with  legacy  duty  in  Ireland : — Probate 
and  Legacy  Duties  (Ireland)  Act,  1814  (54  Geo.  3,  c.  92),  ss.  5,  7—33,  35—39, 
43;  Probate  Duty  (Ireland)  Act,  1816  (56  Geo.  3,  c.  56),  ss.  115,  128;  Stamp 
Duties  (Ireland)  Act,  1842  (5  &  6  Vict.  c.  82),  ss.  37—39 ;  Succession  Duty  Act, 
1853  (16  &  17  Vict.  c.  51),  s.  48 ;  Probate  Duty  Act,  1861  (24  &  25  Vict.  c.  92), 
s.  1. 

The  general  provisions  and  regulations  of  the  Legacy  Duty  Act,  179& 
(36  Geo.  3,  c.  52),  so  far  as  not  expressly  repealed,  remain  in  full  force,  not- 
withstanding that  the  actual  charge  of  duty  no  longer  arises  under  that  Act 
{Advocate- General  v.  8tair  [Earl)  (1850),  Scotch  Exchequer,  not  reported).  See 
also  Re  Cholmondeley  (1832),  1  Cr.  &  M.  149,  which  {Advocate-General  v.  Stair 
{Earl),  supra,  'per  Lord  Fullerton)  was  decided  on  that  very  ground. 

(c)  See  pp.  239— 242,  ^os!5. 

{d)  See  pp.  245—249,  post. 

(e)  Stamp  Act,  1815  (55  Geo.  3,  c.  184),  s.  2,  Sched.,  Part  III. ;  Eevenue 
Act,  1845  (8  &  9  Vict.  c.  76),  s.  4 ;  Customs  and  Inland  Eevenue  Act,  1888 
(51  &  52  Vict.  c.  8),  s.  21  (2). 

(/)  Stamp  Act,  1815  (55  Geo.  3,  c.  184),  s.  2,  Sched.,  Part  III. 

{g)  Provided  that  the  interest  was  not  reduced  into  possession,  and  the 
executor  fully  exonerated,  on  or  before  the  31st  August,  1815  (Stamp  Act,  1815 
(55  Geo.  3,  c.  184),  Sched.,  Part  IIL  ;  A.-G.  v.  Hancock  (1837),  2  M.  &  W, 
563,  597).  As  to  earlier  cases,  see  stat.  (1780)  20  'Geo.  3,  c.  28;  stat.  (1783) 
23  Geo  3,  c.  58  ;  stat.  (1789)  29  Geo.  3,  c.  51  (all  repealed) ;  Legacy  Duty  Act, 
1796  (36  Geo.  3,  c.  52) ;  Stamp  Act,  1804  (44  Geo.  3,  c.  98) ;  Legacy  Duty  Act, 
1805  (45  Geo.  3,  c.  28) :  Probate  and  Legacy  Duties  Act,  1808  (48  Geo.  3,  c.  149); 
Green  v.  Croft  (1792),  2  Hy.  Bl.  30;  Hill  v.  Atkinson  (1816)  2  Mer.  45. 
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Sect.  2. 

Legacies, 
and  Succes- 
sions upon 
Intestacy. 

Gifts  by  will. 


Sect.  2. — Legacies,  and  Successions  upon  Intestacy. 
Sub-Sect.  1. — The  ''Legacy.'' 

312.  Every  gift  by  any  will  or  testamentary  instrument  of  any 
person,  which,  by  virtue  thereof,  is  payable,  or  has  effect,  or  is 
satisfied,  out  of  (h)  the  personal  or  movable  (i)  estate  or  effects  of 
such  person  (/c),  or  out  of  any  personal  estate  which  such  person 
had  powder  to  dispose  of  (I),  whether  the  gift  is  by  way  of  annuity 
or  in  any  other  form,  is  deemed  to  be  a  "  legacy  and  is 
chargeable  with  legacy  duty  accordingly  (n). 

Every  gift  which  has  effect  as  a  donation  mortis  causa  is  also 
deemed  to  be  a  "  legacy  "  (o),  and  is  chargeable  with  legacy  duty  (p). 

313.  A  gift  by  will  with  a  condition  annexed  is  liable  to  legacy  Legacy  with 

duty  without  regard  to  the  condition  (q),  unless  the  performance  of  a  condition 

annexed. 


Donationes 
mortis  causa. 


[h)  A  gift  out  of  the  profits  to  arise  from  the  testator's  business,  carried  on 
by  bis  executors  after  bis  death,  is  a  legacy  chargeable  with  duty  {Re  Thorley^ 
Tliorley  v.  Massam,  [1891]  2  Ch.  613,  625,  C.  A.  ;  Inland  Ftevenue  v.  Dick's 
Trustees  (1907),  44  Sc.  L.  E.  567).  So  is  a  gift  of  the  profits  to  arise  after  the 
testator's  death  from  a  patent  for  an  invention  [Aduocate-General  v.  Osiuald 
(1848),  10  Dunl.  (Ct.  of  Sess.)  969).  And  so  would  be  a  gift  of  the  fruit  of  an 
orchard  of  trees  for  a  term  of  years  {Re  Thorley,  Thwley  v.  Massam^  supra,  per 
Kay,  L.J.,  atp.  627). 

(j)  Every  such  gift  which  is  payable  or  has  effect  or  is  satisfied  out  of,  or  is 
charged  or  made  a  burden  upon,  the  testator's  real  estate,  or  any  real  estate,  or 
the  rents  or  profits  thereof,  which  he  had  any  right  or  power  to  charge,  burden, 
or  affect,  with  the  payment  of  money,  or  out  of  or  upon  any  moneys  to  arise  by 
the  sale,  burden,  mortgage,  or  other  disposition  of  any  such  real  estate  or  any 
part  thereof,  is  also  deemed  to  be  a  legacy  (Ee venue  Act,  1845  (8  &  9  Yict. 
c.  76),  s.  4 ;  which  superseded  the  Legacy  Duty  Act,  1805  (45  Geo.  3,  c.  28),  s.  4), 
and,  where  the  testator  died  before  the  1st  July,  1888,  is  chargeable  with 
legacy  duty  (Stamp  Act,  1815^  (55  Geo.  3,  c.  184),  s.  2,  Sched.,  Part  IIL). 
Where,  however,  the  testator  died  on  or  after  that  date,  succession  duty  and 
not  legacy  duty  is  chargeable  (Customs  and  Inland  Eevenue  Act,  1888  (51  &  52 
Vict.  c.  8),  s.  21  (2) ;  see  p.  264,  post).  As  to  leaseholds  for  years,  see  p.  235, 
p>ost. 

{h)  This  expression  does  not  extend  to  the  personal  estate  of  a  stranger, 
which  the  testator  induced  him  to  dispose  of,  as  the  condition  upon  which  he 
should  be  entitled  to  take  a  legacy  {Laurie  v.  Clutton  (1852),  15  Eeav.  131,  per 
EoMiLLY,  M.E.,  at  p.  139). 

(/)  This  expression  extends  to  personal  estate  over  which  the  testator  had  a 
general  power  of  appointment  {Re  Cholmondeley  (1832),  1  Cr.  &  M,  149  ;  Drake 
V.  A.-G.  (1843),  10  CL  &  Fin.  257,  H.  L.). 

{m)  Revenue  Act,  1845  (8  &  9  Yict.  c.  76),  s.  4  ;  see  note  (o),  iiifra. 

{)i)  Stamp  Act,  1815  (55  Geo.  3,  c.  184),  s.  2,  Sched.,  Part  III. 

(o)  Eevenue  Act,  1845  (8  &  9  Yict.  c.  76),  s.  4  ;  which  superseded  the  Legacy 
.Duty  Act,  1805  (45  Geo.  3,  c.  28),  s.  4,  which,  in  its  turn,  superseded  the 
Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  7. 

( p)^  There  are  no  special  provisions  with  regard  to  the  collection  of  legacy 
duty  in  respect  of  donations  mortis  causa. 

{q)  A.-G.  V.  Sharpe  (1891),  7  T.  L.  E.  558,  C.  A.  (sum  to  be  invested  by 
trustees,  and  income  paid  to  legatee  on  a  condition,  namely,  that  she  should, 
inter  alia,  provide  a  home  for  such  (if  any)  of  testator's  children  as,  in  the 
judgment  of  the  trustees,  required  it;  compare  note  {k),  p.  237,  post).  See 
also  Re  Tliorley,  Thorley  v.  Massam,  supra,  at  pp.  626,  628  (gift  on  condition  of 
carrying  on  business) ;  Inland  Revenue  v.  Dick's  Trustees,  supra  (ditto) ;  Re 
White,  Pennell  v.  Franklin,  [1898J  1  Ch.  297,  299  ;  affirmed,  [1898]  2  Ch.  217, 
219,  C.  A.  (gift  on  condition  of  acting  as  professional  trustee). 
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Sect.  2.     fche  condition  causes  something  to  be  returned  to  the  testator's 
Legacies,    personal  estate,  in  which  case  it  seems  that  only  the  difference 
and  Succes-  would  be  liable  to  the  duty  (r). 

sions  upon  The  condition  may  be  imposed  by  the  donee  of  a  limited  power 
Intestacy.    Qf  appointment  (s),  or  it  may  be  annexed  by  the  testator  himself  to 

the  exercise  of  such  a  power  (t) . 
Legacy  in  A  bequest  of  residue,  or  a  share  thereof,  although  made  in 

satisfaction  of  fulfilment  of  a  covenant  in  a  marriap^e  settlement,  is  chargeable 
with  legacy  duty  {a).    It  is  otherwise,  however,  where  the  bequest, 
in  fulfilment  of  the  covenant,  is  of  a  definite  sum  (6). 
Forgiveness        The  forgiveness  of  a  debt  due  to  the  testator  is  a  legacy  (c), 
of  a  debt.       except  where  the  debt  is  not  recoverable  at  law  (d).    It  the  debt  is 
owing  jointly  by  two  persons,  one  of  whom  predeceases  the  testator, 
the  bequest  operates  in  favour  of  the  survivor,  who  is  liable  to  the 
duty  as  upon  a  legacy  to  him  (e). 
Direction  to       A  direction  in  a  deceased  person's  will  to  pay  his  own  debts 
pay  debts.      Joes  not  constitute  a  legacy  even  where  the  debts  are  statute- 
barred  (/),  although  it  is  otherwise  where  they  have  been  legally 
released  or  extinguished  (^).    But  a  direction  to  pay  interest  on 
debts  which  do  not  bear  interest  constitutes  a  legacy  as  regards 
the  interest  (/i). 

A  direction  in  a  will  to  pay  the  debts  of  another  person,  who 
has  died  insolvent,  confers  a  legacy  on  that  person's  creditors  {i). 
Legacy  to  an      Where   there    is    a    disposition    by   will  in   favour   of^  an 
executor  or     executor  or  trustee,  in  return  for  his  trouble,  the  sums  received 
So""'"'  by  him  are  legacies (fe). 

(r)  Sweeting  v.  Siueeting  (1853),  1  Drew.  331,  per  Kindeesley,  Y.-C,  at 
p.  334  ;  Re  Kirh,  Kirk  v.  KirJc  (1882),  21  Oh.  D.  431,  0.  A.,  per  Jessel,  M.E., 
at  p.  437;  Re  Thorleij,  Thorley  v.  Massam,  [1891]  2  Ch.  613,  C.  A.,  per  Kay, 
L.J.,  at  p.  629. 

(s)  Henniler  {Lm-d)  v.  A.-G.  (1852),  8  Exch.  257,  Ex.  Ch.  (jointure  on  con- 
dition of  release  of  dower). 

{t)  Siueeting  v.  Siueeting,  supra  (ditto). 

(a)  Compare  Jervis  v.  Wolferstan  (1874),  L.  E.  18  Eq.  18,  per  Jessel,  M.E., 
at  p.  24;  see  also  Moir's  Trustees  v.  Lord  Advocate  (1874),  11  Sc.  L.  E.  157 
(whole  residue)  ;  Marshall  v.  Lord  Advocate  (1874),  11  Sc.  L.  E.  392  (share  of  | 
residue) ;  A.-G.  v.  Murray  (1887),  20  L.  E.  Ir.  124,  C.  A.  (whole  residue). 
.   •  {1)  Graham  v.  Wichham  (1863),  1  De  G.  J.  &  Sm.  474,  486,  C.  A.;  see  also  \ 

Eyre  v.  Monro  (1857),  3  K.  &  J.  305  ;  Lord  Advocate  of  Scotland  v.  Hagari 
(1872),  L.  E.  2  Sc.  &  Div.  217.  In  such  circumstances,  succession  duty  is 
presumptively  chargeable  (see  p.  263,  post). 

(c)  A.-G.  V.  HoTbrook  (1823),  3  Y.  &  J.  114;  see  also  Morris  v.  Livie  (1842), 
1  Y.  &  C.  Ch.  Cas.  380 ;  A.-G.  v.  Hollingworth  (1857),  2  H.  &  N.  416. 

(d)  Compare  A.-G.  v.  Hollingworth,  supra. 

(e)  A.-G.  V.  Holhrook,  supra,  per  Hullock,  B.,  at  p.  123. 

(/)  Williamson  v.  Naylor  (1838),  3  Y.  &  C.  (ex.)  208 ;  see  also  Re  O'Leary's 
Estate,  [1896]  1  I.  E.  283,  where  the  statement  in  a  will  that  a  bequest  was 
made  in  satisfaction  of  a  debt  was  regarded  as  sufficient  evidence  that  the 
testator  was  so  indebted. 

{g)  Turner  v.  Martin  (1857),  7  De  G.  M.  &  G.  429. 

(h)  Cooke  V.  Turner  (1850),  cited,  Hanson's  Death  Duties,  5th  ed.,  p.  361 
(reported  on  other  points  (1848),  15  Sim.  611). 

(i)  Foster  v.  Ley  (1835),  2  Bing.  (n.  c.)  269. 

[k)  Re  Thorley,  Thorley  v.  Massam,  supra  (legacies,  to  trustee  and  to  manager 
of  business) ;  see  also  Lnland  Revenue  v.  Dick's  Trustees  (1907),  44  Sc.  L.  E.  567 
(legacies  to  managers  of  business). 


Part  IV. — Legacy  Duty. 


235 


Where    a   testator  appoints   a   professional  person    as   his     Sect.  2. 
executor  or  trustee,  and  empowers  him  to  charge  for  business  done  Legacies, 
in  relation  to  the  estate,  his  profit  costs  constitute  a  legacy  (l),  and  Succes- 
which  is  chargeable  with  duty  {m) .  sions  upon 

Intestacy. 

Sub-Sect.  2. — Successions  upon  Intestacy. 

314.  The  clear  residue  (when  devolving  to  one  person),  and  Residue  under 
every  share  of  residue  (when  devolving  to  two  or  more  persons),  of  intestacy, 
the  personal  or  movable  estate  of    any  deceased  person  (after 
deducting  debts,  funeral  expenses,  legacies,  and  other  charges  first 

payable  thereout),  whether  the  title  to  such  residue,  or  any  share 
of  it,  accrues  upon  a  partial  or  total  intestacy,  although  not 
deemed  to  be  a  "  legacy,"  is  chargeable  with  legacy  duty  (?i). 

Sub-Sect.  3. — Personal  Estate. 

315.  Personal  estate  (0)  chargeable  with  legacy  duty(p)  includes  Partnershio 
an  interest  in  a  partnership,  even  where  attributable  to  partnership  real  estate, 
real  estate  {q). 

It  includes  also  a  mortgage  debt(7'),  even  if  secured  on  the  Mortgage 
testator's  own  real  estate,  provided  that  in  that  case  he  kept  it  ^^^^^^  e*^^. 
alive  in  his  lifetime,  and  notwithstanding  that  it  devolved  on 
his  death  upon  the   person  upon  whom  the  real  estate  itself 
devolved  (s). 

It  includes  also  a  capital  sum,  to  which  the  testator  was  entitled, 
to  be  raised  out  of  settled  real  estate  at  his  own  death,  although,  in 
the  event,  as  the  legatee  to  whom  it;  eventually  came  was  the 
owner  of*  the  real  estate  out  of  which  the  sum  was  raisable,  it  was 
not  in  fact  raised  {t). 

It  does   not,  however,  include  leaseholds  for   years,   which  Leaseholds 
are  deemed  for  this  purpose  to  be  real  property  (a).  for  years. 

Estates  inir  autre  vie,  applicable  by  law  in  the  same  manner  Estates 
as  personal  estate,  are  chargeable  with  legacy  duty  as  personal  ^^^^^'^ 


I)  Re  White,  Pennell  v.  FranMin,  [1898]  2  Ch.  217,  C.  A. 
m)  S.  C.  [1898]  1  Ch.  297,  per  Kekewich,  J.,  at  p.  299. 
(n)  Stamp  Act,  1815  (55  Geo.  3,  c.  184),  s.  2,  Sched.,  Part  III. 
(0)  Tolls  of  a  lighthouse,  levied  under  a  private  Act  of  Pariiament,  have  been 
lieid  to  be  real  estate,  and  so  not  liable  to  legacy  duty  {A.-G.  v.  Jones  (1849),  1 
Mac.  &  G.  574). 

(_p)  It  has  been  said  that  property  was  personal  estate  liable  to  legacy  duty 
because  the  executor  had  taken  it,  had  dealt  with  it  as  executor,  and  had,  as 
executor,  authorised  the  delivery  of  it  to  the  legatee,  although  he  was  not  bound, 
in  the  particular  circumstances,  in  order  to  get  it,  to  take  out  probate  or 
administration  (Re  Ewin  (1830),  1  Cr.  &  J.  151,  per  Alexan-der,  C.B.,  at 
pp»  152,  154). 

{q)  Forbes  v.  Steven,  Mackenzie  v.  Forles  (1870),  L.  E.  10  Eq.  178 ;  Re  Stokes, 
Stokes  V.  Bucroz  (1890),  38  W.  E.  535.  It  would,  however,  very  materially  alter 
the  case  if  it  could  be  made  out  that  the  real  estate  was  not  a  partnership  asset, 
but  belonged  to  the  partners  as  tenants  in  common  {Forbes  v.  Steven,  Mackenzie 
V.  Forbes,  supra,  per  James,  Y.-C,  at  p.  188). 

(r)  Lawson  v.  Inland  Revenue  Commissioners,  [1896]  2  I.  E.  418. 

is)  Swahey  v.  Siuabey  (1848),  15  Sim.  502. 

it)  A.-G.  V.  Metcalfe  (1851),  6  Exch.  26. 

(a)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c,  51),  s.  19.  Prior  to  this  Act, 
legacy  duty  was  chargeable  ;  see  p.  263,  post. 
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estate  (&).  It  is  otherwise,  however,  with  estates  pur  autre  vie 
descending  to  the  heir  as  special  occupant  (c). 

Sub-Sect.  4. — The  Will  or  Intestacy/. 

316.  A  testamentary  instrument  is  any  writing,  whatever  the 
form  and  however  by  law  it  may  be  required  to  be  executed,  if  it 
remains  dormant  during  the  life  of  the  person  executing  it,  if  it  be 
revocable  until  his  death,  and  if  it  only  comes  into  active  power  at 
hig  death  (d). 

317.  Legacy  duty  is  payable  under  the  will  or  intestacy  of 
every  person,  whether  legatee,  or  successor  upon  intestacy,  for  the 
benefit  of  whose  estate  a  fund  is  retained,  and  it  is  immaterial  that 
a  person  entitled  to  an  expectant  interest  dies  before  the  interest 
falls  into  possession  (e). 

Sub-Sect.  5. — The  Legatee  or  Successor. 

318.  Under  a  bequest  to  trustees  to  dispose  of  the  testator's 
estate  in  favour  of  such  persons  and  for  such  purposes  as  the 
trustees  in  their  discretion  think  proper,  the  persons  in  whose 
favour  the  trustees  dispose  of  the  estate,  when  ascertained,  are  the 
legatees  (/). 

(&)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  20.  The  pbrase  "  estate  j)ur 
autre  vie  "  includes  the  unexhausted  residue  of  an  estate  for  the  deceased's  own 
life  and  the  life  of  others  [Chatfield  v.  Berchtoldt  (1872),  7  Ch.  App.  192). 

(c)  R.  V.  Norreys  (1852),  2  I.  0.  L,  Pt.  414  (a  case  upon  the  Probate  and  Legacy 
Duties  (Ireland)  Act,  1814  (54  Geo.  3,  c.  92),  s.  22). 

id)  Advocate- General  v.  Bamsay's  Trustees  (1823),  2  Cr.  M.  &  E.  224,  ii.,^3er 
Shepheud,  C.B.,  at  p.  229,  A  secret  voluntary  deed,  reserving  a  life  interest 
and  a  power  of  revocation,  has  been  held  to  be  testamentary  [A.-G.  v.  Jones  and 
Bartlett  (1817),  3  Price,  368,  Wood,  B.,  dul.,  at  p.  383).  Secus,  in  the  case 
of  a  secret  deed  of  covenant  to  pay  during  life  or  after  death,  subject  to  debts  and 
legacies,  a  sum  upon  charitable  trusts  [Jeffries  v.  Alexander  (1860),  8  H.  L.  Cas. 
594,  613).  So  also  where  the  deed  was  not  secret,  and  the  settled  securities 
were  duly  transferred  to  the  trustees  {Tompson  v.  Browne  (1835),  3  My.  &  K.  32). 
So  also  where  there  was  a  covenant  on  marriage  to  j)ay  to  children  a  capital  sum 
at  death,  with  reservation  of  a  limited  power  of  appointment  {Advocate-General 
V.  Trotter  (1847),  10  Dunl.  (Ct.  of  Sess.)  56).  And  so  also  where  there  was  a 
mutual  irrevocable  settlement,  by  the  deceased  and  others,  upon  themselves, 
and  the  survivor,  subject  to  the  debts  of  any  dying  {Brown  [Agnes  and  Mary) 
V.  H.  M.  Advocate- General  (1852),  1  Macq.  79,  H.  L.).  It  has  been  said  that 
the  phrase  "  testamentary  instrument"  was  used  in  the  statute  for  the  purpose 
of  including  any  informal  instrument  which  might  still  be  in  effect  a  will,  for 
a  will,  properly  speaking,  is  not  complete  unless  there  be  executors  appointed, 
or  it  relates  to  Scotland,  where  the  term  testamentary  instrument  is  used  instead 
of  will(^.-G^.  V.  Jones  and  Bartlett,  supra, 'per  Wood,  B.,  at  p.  383)  ;  and  see 
title  Wills. 

(e)  A.-G.  V.  Malhin  (1846),  2  Ph.  64  (gift  by  will  to  a  daughter  and  her  hus- 
band for  their  joint  lives,  and  the  life  of  the  survivor,  and,  on  the  death  of  #he 
Burvivor,  as  the  daughter  should  appoint,  and  in  default  to  her  executors  etc. 
She  died  in  her  husband's  lifetime  without  appointing,  and  he  afterwards  died^ 
having,  by  his  will,  left  the  property  to  his  own  daughter.  Legacy  duty  was 
payable  under  the  original  testator's  will,  and  under  the  son-in-law's  will.  It 
would  also  have  been  payable  under  the  daughter's  intestacy,  but  for  the  fact 
that  her  husband  was  entitled) ;  A.-G.  v.  Maxivell  (1860),  10  1.  0.  L.  E.  262  (a 
case  upon  the  Stamp  Duties  (Ireland)  Act,  1842  (5  &  6  Yict.  c.  82),  s.  37),  The 
position  is  unai^ected  by  the  Succession  Duty  Act,  1853  (16&17  Yict.  c.  51), 
e.  14  {A,-G.  V.  Cleave  (1873),  31  L.  T.  86). 

(/)  L(yrd  Advocate  v.  Nishefs  Trustees  (1878),  15  Sc.  L.  E.  508. 
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If  the  person  to  benefit  is  named,  but  the  amount  of  the 
benefit  is  in  the  absolute  discretion  of  the  trustees,  the  person  is  a 
legatee  of  any  sums  in  fact  paid  by  the  trustees  -to  him  or  for  his 
benefit  (g). 

Where,  however,  the  bequest  is  to  persons  in  confidence  that 
they  will  apply  it  in  a  particular  manner,  but  with  the  express 
declaration  that  no  trust  is  imposed  upon  them,  the  persons  in 
whose  favour  it  is  applied  are  not  legatees  (/i). 

Where  the  bequest  to  the  trustees  is  in  terms  absolute, 
although,  in  truth,  the  property  is  bound  in  their  hands  by  a  secret 
trust,  imposed  upon  them  by  the  testator  in  his  lifetime,  it  seems 
that  the  trustees  are  the  legatees  (i). 

A  gift  by  will  to  a  person  in  terms  which  create  a  trust  of 
an  indefinite  part  of  a  legacy  for  the  benefit  of  another  person 
confers  a  legacy  upon  that  other  person  of  any  sums  in  fact  applied 
for  his  benefit  under  the  trust  (A:). 

319.  Upon  a  legacy  being  accepted  and  bequeathed  by  a  legatee, 
his  executors  cannot  disclaim  the  gift  to  him,  in  order  to  permit 
the  legatee's  legatee  to  take  the  legacy  directly  from  the  original 
testator,  and  so  to  affect  the  claim  for  legacy  duty  under  the  prior 
will  (I) ;  and  a  legatee  cannot,  with  a  like  object,  disclaim  a  gift  to 
him  under  a  will  made  in  exercise  of  a  general  power  of  appoint- 
ment by  which  the  donee  of  the  power  has  successfully  assumed  to 
himself  the  entire  dominion  over  the  fund,  and  elect  to  take,  as 
in  default  of  appointment,  under  the  will  creating  the  power  (m). 

320.  Where  a  testator  bequeaths  a  legacy  and  directs  that,  in 
the  event  'of  the  legatee  predeceasing  him,  the  legacy  is  to  be  paid 
to  the  legatee's  personal  representatives,  the  persons  entitled  to  the 
legatee's  personal  estate  take  as  substituted  legatees  under  the 
original  testator's  will(n),  and  are  chargeable  with  legacy  duty 
accordingly  (o). 

Where,  however,  the  gift  is  to  a  child  or  other  issue  who  pre- 
deceases the  testator,  but  leaves  issue  living  at  the  testator's  death, 
and  the  subject  of  the  gift  forms  part  of  the  property  of  the  dead 
legatee  (p),  it  is,  seemingly,  liable  to  legacy  duty  as  part  of  the 
legatee's  estate  (q). 

{g)  A.-G.  V.  Wade,  [1910]  1  K.  B.  703. 
(A)  Re  Martineau  (1884),  48  J.  P.  295. 

{i)  Culleny.  A.-G.  for  Ireland  (1866),  L.  E.  1  H.  L.  190  (a  case  upon  the 
Stamp  Duties  (Ireland)  Act,  1842  (5  &  6  Vict.  c.  82),  s.  38);  compare  Be 
Maddock,  Lleiuelyn  v.  Washington,  [1902]  2  Ch.  220,  229,  C.  A. 

[k)  Be  Harris  (1852),  7  Exch.  344  (gift  to  wife,  sole  executrix,  for  maintenance 
of  herself  and  the  children);  compare  A.-G.  v.  Sharpe  (1891),  7  T.  L.  E.  558, 
O.  A.  (gift  upon  a  condition  ;  and  see  note  (q),  p.  233,  ante). 

(l)  A.-G.  V.  Munhy  (1858),  3  H.  &  N.  826. 

(w)  A.-G.  V.  Brackenbury  (1863),  1  H.  &  C.  782  ;  see  also  H.  M.  Advocate  v. 
Routledge's  Trustees  (1907),  44  Sc.  L.  E.  305,  per  the  Lord  President  (Lord 
DuNEDm),  at  p.  309. 

{n)  Long  v.  Watkinson  (1852),  17  Beav.  471. 
1  ^ ^^^^^^^^ocate  Y.  Bogie,  [1894]  A.  C.  83;  see  also  A.-G.  v.  Loyd,  [1895] 

Cp)  Wills  Act,  1837  (7  WiU.  4  &  1  Yict.  c.  26),  s.  33. 

(?)  Compare  Perri/s  Executors  v.  B.  (1868),  L.  E.  4  Exch.  27  ;  Be  Scott,  [1901] 
1  K.  B.  228,  0.  A. 
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Sub-Seot.  6. — Tlie  Testator  or  Intestate. 

321.  Where  a  will  exercises  a  general  power  of  appointment, 
the  appointee's  interest  is  to  be  treated  for  the  purpose  of  legacy 
duty  as  derived  under  that  will  (r),  even  where  the  instrument 
creating  the  power  was  itself  a  will  (s).  But  where  a  will  confers  a 
limited  power  of  appointment,  and  the  power  is  exercised,  whether 
by  will  (it)  or  deed  (a),  the  appointee's  interest  is  to  be  treated  as 
derived  under  the  will  which  created  the  power. 

Where  any  legacy  is  given  to  or  for  the  benefit  of  any 
persons  in  joint  tenancy,  if  any  legatee  becomes  entitled  by  sur- 
vivorship, or  by  severance  of  the  joint  tenancy,  to  a  larger  interest 
in  the  property,  such  interest  is  to  be  treated  as  derived  from  the 
original  testator,  and  not  from  the  deceased  joint  tenant  {h), 

Sub-Sect.  7. — Domicil  and  Situs. 

322.  In  order  that  personal  estate  may  become  liable  to  legacy 
duty,  the  testator  or  intestate  must  have  been  domiciled  in  this 
country  at  the  time  of  his  death,  but  the  local  situation  of  the 
property  is  immaterial  (c). 

Where  a  person  dying  domiciled  in  this  country  was  a 
partner  in  a  firm  owning  foreign  real  estate,  as  a  partnership  asset, 
his  interest  in  the  partnership,  including  such  property,  being 
personal  estate,  is  liable  to  legacy  duty  {d). 

An   estate  autre  vie  in"  real  property  in  this  country, 

applicable  by  law  as  personal  estate,  is  chargeable  with  legacy  duty, 
even  where  the  owner  was  domiciled  abroad  (e), 

(r)  Eevenue  Act,  1845  (8  &  9  Yict.  c.  76),  s.  4  ;       Cholmondeley  (1832),  1 
Cr.  &  M.  149 ;  Drake  v.  A.-G.  (1843),  10  01.  &  Pin.  257,  H.  L. 
(s)  Drake  v.  A.-G.,  supra. 

(t)  Pickard  v.  A.-G-.  (1838),  3  M.  &  W.  552,  afHrmed,  Fickard  v.  A.-G.  (1840), 
6  M.  &  W.  348,  Ex.  Ch. ;  see  also  A.-G.  v.  Henniker  {Lord)  (1852),  7  Exch.  331, 
afiarmed,  Henniker  {Lord)  v.  A.-G.,  8  Exch.  257,  Ex.  Ch. 

(a)  Sweeting  v.  Sweeting  (1853),  1  Drew.  331. 

{h)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  16. 

(c)  Be  Ewin  (1830),  1  Cr.  &  J.  151  (testator  domiciled  in  this  country,  assets 
abroad);  Jackson  v.  Fortes  (1832),  2  Cr.  &  J.  382;  affirmed  sub  nom.  A.-G.  v. 
Jackson  (1834),  8  Bli.  (is",  s.)  15,  H.  L.  (testator  domiciled  abroad,  assets  abroad, 
but  remitted  to  this  country  for  distribution :  no  representation  in  this  country)  ; 
Arnold  v.  Arnold  (1837),  2  My.  &  Or.  256  (ditto,  save  that  there  was  representa- 
tion in  this  country);  Thomson  v.  Advocate-General  (1845),  12  01.  &  Fin.  1, 
H.  L.  (testator  domiciled  abroad,  assets  in  this  country).  The  operation  of  the 
statute  is  limited  to  the  property  of  persons  who  die  doiniciled  in  this  country, 
and  personal  property  in  contemplation  of  the  law  is  supposed  to  be  situate 
where  the  deceased  owner  was  domiciled  {Thomson  v.  Advocate- Gener al ,  supra, 
per  Lord  Campbell,  at  pp.  28,  29).  The  above  cases  supersede  6r  overrule 
A.-G.  V.  Cocker  ell  {IHU),  1  Price,  165;  A.-G.  y.  Beatson  (1819),  7  Price,  560; 
Logan  v.  Fairlie  (1825),  2  Sim.  &  St.  284;  Hay  v.  Fairlie  (1826),  1  Euss.  117 ; 
Be  Bruce  (1832),  2  Or.  &  J.  436;  Be  Coales  (1841),  7  M.  &  W.  390.  See  also 
A.-G.  V.  Napier  (1851),  6  Exch.  217  ;  LyallY.  Baton  (1856),  25  L.  J.  (ch.)  746 ; 
Winansv.  A.-G.,  [1904]  A.  0.  287  ;  H.  M.  Advocate  y.  Br  oivn's  Trustees  (1907),  44 
Sc.  L.  E.  275,  where  the  principle  of  Thomson  v.  Advocate- General,  supra,  was- 
applied. 

{d)  Forhes  v.  Steven,  Mackenzie  v.  Forbes  (1870),  L.  E.  10  Eq.  178  ;  Stokes  v. 
Duco^oz  (1890),  38  W.  E.  535. 

(e)  Chatfield  v.  Berchtoldt  (1872),  7  Ch.  App.  192.  The  same  holds  with 
regard  to  legacies  out  of  real  estate  in  this  country  under  the  will  of  a  person 
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Sect.  3. — Exceptions  from  the  Charge  of  Duty. 


Sect.  3. 
Exceptions 


323.  There  are  like  exceptions  from  legacy  duty  as  from  sue-  f^Q^  ^j^g 
cession  duty  (/)  where  estate  duty  (g)  has  been  paid  (h).  Charge  ol 

Where  personal  estate  is  directed  to  be  applied  in  the  pur-  Duty, 
chase  of  real  estate,  and  is  given  so  as  to  be  enjoyed  by  different  y^^j^^ 
persons  in  succession,  no  legacy  duty  accrues  in  respect  of  it  after  exceptions, 
it  has  been  actually  so  applied  (0 . 

Leasehold  hereditaments  are  excepted  from  the  duty  (k). 

The  personal  estate  generally  of  any  person  dying  after 
the  24th  March,  1880,  where  the  whole  value  is  less  than  £100,  is 
also  excepted  from  the  duty  (l). 

No  legacy  of  specific  articles  of  less  value  than  £20  is 
chargeable  with  the  duty  unless  the  total  value  of  the  benefit  taken 
by  the  legatee  under  the  will  amounts  to  £20  (m). 


dying  before  the  1st  July,  1888,  domiciled  abroad  {Advocate- General  v.  Grant 
(i825),  cited  12  CI.  &  Fin.  at  p.  16;  Thomson  y.  Advocate- General  (1845),  12 
CI.  &  Fin.  1,  H.  L.,  per  Lord  Lyndhurst,  L.C,  at  p.  22).  Where  the  testator 
died  on  or  after  tbat  date  succession  duty  is  chargeable  (Customs  and  Inland 
Revenue  Act,  1888  (51  &  52  Yict.  c.  8),  s.  21  (2)  ). 
(/)  Seep.  218,  2'>ost. 

Ig)  It  is  so  also  where  probate  duty  has  been  paid ;  see  notes  {m),  (r), 
p.  279,  post. 

(A)  Finance  Act,  1894  ;(57  &  58  Yict.' c.  30),  ss.  1,  5  (2),  16  (1),  (3), 
Sched.  I.  (5) ;  Finance  Act,  1898  (61  &  62  Yict.  c.  10),  s.  13.  As  to  excep- 
tions from  legacy  duty  where  probate  or  account  duty  has  been  paid,  see 
Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  ss.  36,  41. 

[i)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  19.  Succession  duty  would 
be  presumptively  payable  upon  the  purchased  real  estate  on  the  death  of  the 
tenant  for  life.  Where,  before  the  money  has  been  actually  applied,  the  person 
entitled  to  an  estate  of  inheritance  in  the  real  estate  to  be  purchased  died, 
having  survived  the  limited  owner,  but  having  refused  to  receive  either  income 
or  capital,  it  was  held  that  legacy  duty,  and  not  succession  duty,  was  payable 
under  her  intestacy  {De  Lancey  v.  R.  (1872),  L.  E.  7  Exch.  140,  Ex.  Ch.  ;  see 
also  Re  Be  Lancey  (1870),  L.  E.  5  Exch.  102,  Ex.  Ch.,  which,  ^9er  Mathew,  J., 
in  A.-G.  v.  Bodd,  [1894]  2  Q.  B.  150,  at  p.  156,  is  qualified  by  A.-G.  v.  Lomas 
(1873),  L.  E.  9  Exch.  29,  and  is  inconsistent  with  the  judgment  of  Lord  Mac- 
NAGHTEN  in  A.-G.  V.  Aileshury  {Marquis)  (1887),  12  App.  Cas.  672). 

(k)  Except  where  the  legacy  duty  was  already  due  on  the  18th  May,  1853, 
prior  to  which  date  leaseholds  for  years  were  chargeable  with  legacy  duty 
as  personal  estate  (Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  19). 
Such  property  is,  however,  now  presumptively  chargeable  with  succession  duty. 

{I)  Customs  and  Inland  Eevenue  Act,  1880  (43  Yict.  c.  14),  s.  13. 

(w)  Stamp  Act,  1815  (55  Geo.  3,  c.  184),  s.  2,  Sched.,  Part  III.  Pecuniary 
legacies,  and  residue,  or  a  share  of  residue  under  the  value  of  £20,  which  were 
exempt  from  legacy  duty  under  this  Act,  unless  the  total  benefit  taken  by  the 
legatee  amounted  to  £20,  were  charged  with'  the  duty  in  the  case  of  persons 
dying  on  or  after  the  1st  June,  1881,  provided  that  the  whole  personal  estate 
amounted  to  £100,  by  the  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict. 
c.  12),  s.  42.  As  to  charitable  gifts  before  that  date,  see  Re  Wilkinson  (1834), 
1  Cr.  M.  &  E.  142,  affirmed  suh  nom.  A.-G.  v.  Nash  (1836),  1  M.  &  W.  237, 
Ex.  Ch.,  where  it  was  held  that  no  duty  was  payable,  on  the  ground  that  each 
beneficiary  received  less  than  £20.  Contra,  see  Re  Francklin's  Charity  (1829), 
3  Sim.  147;  A.-G.  v.  Fitzgerald  (1843),  13  Sim.  83;  Re  Griffiths  (1845),  14 
M.  &  W.  510  ;  Re  Pearce  (1857),  24  Beav.  491 ;  Re  Parker  (1859),  4  H.  &  N. 
666;  Harris  v.  Howe  {Earl)  (1861),  29  Beav.  261,  where  it  was  held  that  duty 
was  payable,  on  the  ground  that  the  gifts  were  in  solido.  Gifts  to  the  different 
mission  schemes  of  the  Free  Church  of  Scotland  {Stewart's  Trustees  v.  Lord 
Advocate  (1857),  20  Dunl.  (Ct.  of  Sess.)  453),  or  of  the  General  Assembly  of  the 
Presbyterian  Church  in  Ireland  {A.-G.  v.  Wilson's  Executor  {1869) ,  referred  to  in 
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Sect.  3.        The  duty  is  not  chargeable  in  respect  of  spccinc  articles, 
Exceptions  bequeathed  to  or  in  trust  for  any  body  corporate,  whether  aggregate 
from  the     or  sole,  or  to  any  inn  of  court  or  chancery,  or  an  endowed  school, 
Charge  of    to  be  preserved  (n). 
Duty.  ijij^g  position  is  the  same  in  respect  of  articles  not  yielding 

income,  and  given  to  be  enjoyed  by  different  persons  in  succession, 
while  enjoyed  in  kind  only  by  any  person  not  having  any  power 
of  sellhig  or  disposing  of  them,  so  as  to  convert  them  into  money 
or  other  property  yielding  an  income  (o). 

In  the  case  of,  objects  which  appear  to  the  Treasury  to  be  of 
national,  scientific,  historic,  or  artistic  interest,  the  duty  is  only 
chargeable  when  the  property  is  sold,  and  then  only  in  respect  of 
the  last  death  on  which  the  property  passed  (|>). 

Money  applied  under  a  direction  in  a  will  for  the  payment 
of  the  legacy  duty  chargeable  upon  any  legacy  out  of  some  other 
fund  {q),  so  that  the  legacy  may  pass  free  of  duty  to  the  legatee,  is 
not  itself  chargeable  with  the  duty(?').  The  testator's  intention 
may  be  collected  from  any  direction  in  the  will  (s). 


Hanson's  Death  Duties,  otli  ed.,  p.  470),  are  not  separate  legacies  to  the  same 
legatee. 

(n)  Legacy  Duty  Act,  1799  (39  Geo.  3,  c.  73),  s.  1 ;  Stamp  Act,  1815  (55 
Geo.  3,  c.  184),  s.  2,  Sched.,  Part  III. 

(o)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  14. 

(p)  Finance  Act,  1896  (59  &  60  Vict.  c.  28),  s.  20 ;  Finance  (1909-10)  Act, 
1910  (10  Edw.  7,  c.  8),  s.  63  ;  see  also  p.  202,  ante.  The  exception  from  duty 
only  applies,  however,  in  the  case  of  deaths  on  or  after  the  30th  April,  1909 
(Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  63). 

[q)  I.e.,  the  residue  or  the  real  estate  {Lord  Advocate  v.  Taylor  (1884),  21 
Sc.  L.  E.  709,  per  the  Lord  Ordinary  (Eraser),  at  p.  711). 

(r)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  21. 

(s)  Gude  V.  Mumford  (1837),  2  Y.  &  0.  (ex.)  445,  448,  per  Alderson,  B.,  at 
p.  456.  The  following  terms  have  been  held  to  amount  to  a  direction  that  a 
legacy  or  annuity  is  to  be  paid  free  of  duty:  in  tlie  case  of  a  legacy,  "  without 
any  deduction,"  or  "without  deduction,"  or  "  without  any  deduction  whatever" 
[Barksdah  v.  GiUiat  (1818),  1  Swan.  562  ;  explained,  Gude  v.  Mumford,  supra, 
per  Alderson,  B.,  at  p.  456,  dissenting  from  the  explanation  of  Leach,  M.E., 
in  Smith  v.  Anderson  (1828),  4  Euss.  352,  at  p.  354  ;  Ferguson  v.  Ogilhy  (1862), 
12  I.  Oh.  E.  411) ;  "  clear  of  property  tax  and  all  expenses  whatsoever  attend- 
ing the  same"  [Gourtoy  v.  Vincent  (1823),  Turn.  &  E.  433)  ;  "free  from  all 
expense  "  {Gosden  v.  Dotterill  (1832),  1  My.  &  K.  56,  60) ;  "  to  be  paid  clear" 
{Ford  V.  Buxton  (1844),  1  Coll.  403,  408) ;  "free  from  any  charge  or  liability  in 
respect  thereof  "  {Warhrick  v.  Varley  (No.  1)  (1861),  30  Beav.  241);  or  "free 
of  all  outgoings  and  payments,  except  the  annual  and  other  rent"  {Re  Taher, 
Arnold  v.  Kayess  (1882),  46  L.  T.  805) ;  and  in  the  case  of  an  annuity,  "  clear 
of  property  tax  and  all  expenses  whatsoever  attending  the  same  "  {Gourtoy  v. 
Vincent,  supra);  "clear  of  all  deductions"  {DawMns  y.  TatJiam  (1829),  2  Sim. 
492) ;  "  clear  of  all  taxes  and  outgoings"  {Loucli  v.  Peters  (1834),  1  My.  &  K. 
489) ;  "  without  any  deduction  or  abatement  out  of  the  same  on  any  account  or 
pretence  whatsoever"  {Smith  v.  Anderson,  supra);  ."clear  of  all  taxes  and 
deductions  whatsoever  "  {Stoiu  v.  Davenport  (1833),  5  B.  &  Ad.  359,  366) ;  "  one 
annuity  or  clear  yearly  sum  "  {Gude  v.  Mumford,  supra;  Wills  y.  (Jroom  {1856) , 
4  W.  E.  697,  699);  " one  clear  yearly  rentcharge  or  annuity"  {Baily  v.  Botdt 
(1851),  14  Beav.  595);  "a  clear  annuity  or  yearly  sum"  {Haynes  y.  Haynes 
(1853),  3  De  G.  M.  &  G.  590,  598,  0.  A.) ;  or  "  clear  yearly  annuity  "  {Re  Robins, 
Nelson  v.  Rohins  (1888),  58  L.  T.  382).  Pecuniary  legacies  "free"  covers 
annuities  {Pearse  v.  Pearse  (1853),  2  W.  E.  129).  "Net"  means  "clear"  {Re 
Saunders,  Saunders  v.  Gore,  [1898]  1  Ch.  17,  0.  A.).   An  implied  direction  to  pay 
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free  of  duty  is  not  cut  down  by  an  explicit  direction  to  pay  another  legacy  "  free       oECT.  6. 
of  duty"  {IVarhrick  v.  Varleij  (No.  1)  (1861),  30  Beav.  241),  or  another  annuity  Exceptions 
"  free  from  legacy  duty  "  (Re  Robins,  Nelson  v.  Robins  (1888),  58  L.  T.  382).    A      from  the 
bequest  of  a  sum  of  money  to  purchase  an  annuity  "  clear  for  A."  means  free     Charge  of 
from  taxes  [Hodgivorth  v.  Craidey  (1742),  2  Atk.  376),  but  not  a  gift  of  a  share  Duty, 

of  an  estate  "  after  discharging  the  necessary  expenses  connected  with  this   * 

trust "  [Michie's  Executm^s  v.  Micliie  (1905),  42  Sc.  L.  E.  386).  A  gift  of  six 
months  "full"  salary  is  not  free  from  legacy  duty  {Re  Marcus,  Marcus  v. 
Marcus  (1887),  56  L.  J.  (CH.)  830).  Where  there  is  a  direction  to  invest  a  capital 
sufficient  to  produce  a  yearly  sum,  "  clear  of  legacy  duty  and  all  other 
deductions,"  to  be  enjoyed  by  different  persons  in  succession,  liable  to  the  same 
rate  of  duty,  the  whole  capital  is  free  of  duty  {Calvert  v.  Sebbon  (1838),  2  Keen, 
672),  and  so  also  where  the  direction  is  to  invest  a  capital  to  produce  a  "  clear 
yearly  sum''  {Harper  v.  Morley  (1838),  2  Jur.  653),  or  with  the  added  direction 
''clear  of  all  deductions  whatsoever  "  [MarrisY.  Burton  (1840),  11  Sim.  161; 
explained,  Baily  v.  BouH  (1851),  14  Beav.  595,  per  Romilly,  M.E.,  at 
pp.  596,  597);  but  it  is  otherwise  where  the  persons  entitled  to  the  "clear 
yearly  sum "  are  h'able  to  different  rates  of  duty  {Sanders  v.  Kiddell 
(1835),  7  Sim.  536;  explained,  Baily  v.  Boult,  supra;  Bridie  y.  Field  (1854), 
19  Beav.  497),  the  word  clear,"  in  those  circumstances,  being  taken  to 
refer  to  the  expenses  of  investment  etc.,  and  not  to  legacy  duty  {Bridie 
v.  Field,  supra,  per  Eomilly,  M.E.,  at  p.  500,  on  the  authority  of  Sanders  v. 
Kiddell,  supra).  A  gift  of  the  income  of  a  capital  sum  sufficient  to  realise 
n  clear  yearly  income  of  a  stated  amount  is  not  a  gift  free  from  legacy 
duty  {Banks  v.  Braitliwaite  (1862),  32  L.  J.  (cH.)  35),  although  it  is  other- 
wise where  the  gift  is  to  pay  such  income  or  yearly  sum"  which  the  capital 
sum  is  to  be  sufficient  to  realise  {Re  Coles'  Will  (1869),  L.  E.  8  Eq.  271).  A 
general  direction  in  a  will  that  all  the  testator's  legacies  are  to  be  paid  free  of 
duty  will  apply  also  to  legacies  by  codicil  {Byne  y.  Currey  (1834),  2  Cr.  &  M. 
603),  and  a  like  direction  in  a  codicil  will  apply  to  legacies  by  a  subsequent 
<jodicil  {Re  Dresden,  Lindo  v.  London  Hospital  (1910),  Times,  22nd  July);  and  so 
also  where  the  direction  is  to  pay  free  of  duty  all  the  legacies  given  by  "  this  my 
will"  and,  by  a  codicil,  additional  and  fresh  legacies  are  given  "  all  in  addition 
to  those  already  bequeathed"  {Re  Sealy,  Tomkins  v.  Tucker  (1901),  85  L.  T.  451). 
The  position  is  the  same  where  the  amounts  of  the  legacies  bequeathed  by  the 
will  are  varied  by  a  codicil  {Fisher  v.  Brierley  (No.  2)  (1861),  30  Beav.  267).  But 
where  the  testator  directs  that  the  legacies  "  hereinbefore  "  bequeathed  {Early  v. 
Benhow  (1846),  2  Coll.  342,  354),  or  the  "  foregoing  legacies  "  {Brown's  Trustees 
V.  Gow  (1902),  40  Sc.  L.  E.  62  ;  contra,  Williams  v.  Hughes  (1857),  24  Beav.  474, 
482),  are  to  be  free  of  duty,  the  direction  does  not  extend  to  legacies  by  a 
subsequent  codicil.  A  general  direction  to  "pay"  legacies  free  of  duty 
includes  a  gift  of  stock  {Ansley  v.  Cotton  (1846),  16  L.  J.  (CH.)  55),  and  of 
specific  articles  {Re  Johnston,  Cockerell  v.  Essex  {Earl)  (1884),  26  Ch.  D.  538, 
554 ;  Re  Dresden,  Lindo  v.  London  Hospital,  supra),  but  a  direction  to  pay 
""pecuniary  legacies"  free  of  duty  does  not  include  a  gift  of  stock  {Douglas 
V.  Congreve  (1836),  1  Keen,  410,  424),  although  it  includes  the  forgive- 
ness of  a  debt  {Morris  v.  Livie  (1842),  11  L.  J.  (cn.)  172,  173).  Where  a 
testator  bequeaths  "sums"  of  money  and  shares,  a  direction  that  the  above- 
mentioned  "sums"  are  to  be  paid  free  of  duty  does  not  extend  to  the  shares 
{Bakers  v.  Lilburn  (1865),  13  W.  E.  568,  C.  A.).  A  direction  that  "  legacies  and 
bequests"  are  to  be  free  of  duty  does  not  extend  to  the  produce  of  the  sale  of 
real  estate  {White  v.  Lake  (1868),  L.  E.  6  Eq.  188).  Where  a  legacy  or  annuity 
is  given  by  will  free  of  duty,  and,  by  a  codicil,  another  legacy  or  annuity  is 
substituted  for  it,  the  latter  gift  is  to  be  paid  free  of  duty  {Cooper  v.  Day  (1817), 
3  Mer.  154 ;  Shaftesbury  {Earl)  v.  Marlborough  {Duke)  (1835),  7  Sim.  237),  but 
not  where  the  gift  is  to  a  different  legatee  by  reason  of  the  death  of  the  legatee 
iiamed  in  the  will  {Chatteris  v.  Young  (1827),  2  Euss.  183),  or  where,  although 
the  gift  is  to  the  same  legatee,  its  character  has  been  so  altered  that  it  is  to  be 
regarded  as  a  separate  and  distinct  gift  {Burrows  v.  Cottrell  (1830),  3  Sim.  375). 
If  a  legacy  is  given  free  of  duty,  an  added  legacy  is  also  free  {Johnstone  v. 
Earroivby  {Earl)  (1859),  1  De  G.  F.  &  J.  183,  192),  but  not  where  the  character 
of  the  gifts  is  entirely  different  {Re  Howe,  WilkinsonY.  Ferniehough,  [1910]  W.  N. 
190).  ^  Where  the  testator  directs  that  the  legacy  duty  on  the  annuities  given  by 
his  will  is  to  be  paid  out  of  his  general  personal  estate,  the  income  of  the  residuary 
personal  estate  is  not  itself  an  annuity  within  this  direction  {Londeshorough 
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Legacies,  and  successions  upon  intestacy,  given  or  devolving  to 
any  of  the  Royal  Family,  are  excepted  from  the  duty  (t). 

No  sum  of  money  which  by  any  marriage  settlement  is 
subject  to  any  limited  power  of  appointment  in  favour  of  any 
persons  specially  named  or  described,  or  in  favour  of  their  issue,  is 
liable  to  duty  under  the  will  in  which  the  power  is  exercised  (u). 

In  the  case  of  an  annuitant,  or  legatee  chargeable  as  an  annui- 
tant, whose  interest  ceases  by  the  death  of  any  person  before  four 
years'  payments  of  the  annuity  or  income  of  the  legacy  have  become 
due  and  payable,  the  duty  is  payable  in  proportion  only  to  so  many 
of  the  payments  of  the  annuity  etc.  as  actually  accrued  and  became 
due  etc.  (a).  r 
Sect.  4. — Rates  of  Duty. 

324.  The  degree  of  consanguinity  (if  any)  subsisting  between 
the  legatee  or  successor  and  the  testator  or  intestate  determines  the 
rate  of  duty  chargeable  in  respect  of  the  legacy  or  succession. 


[Lord)  V.  Somerville  (1854),  19  Beav.  295,  301).  Where  residue  is  given  in 
moieties,  one  moiety  free  of  duty,  the  legacy  duty  on  such  moiety  is  payable 
out  of  any  lapsed  residue  (Warhrick  v.  Varley  (No.  1)  (1861),  30  Beav.  241); 
but  if  there  is  none,  qucere  whether  it  is  payable  out  of  the  other  moiety 
{Warh'ickY.  Varley  (No.  1),  supra),  or  is  to  bear  its  own  charge  of  duty  {Rt 
Dalrymple,  Bircliam  v.  Springfield  (1901),  49  W.  E.  627).  A  gift  of  a  share  of 
residue  *  *  free  "  must  be  in  clear  terms  ( Macdonald's  Trustees  v.  Aberdeen  Corporation 
(1902),  39  Sc.  L.  E.  745,  746).  The  gift  of  the  legacy  duty  payable  on  a  specific  or 
pecuniary  legacy  is  to  be  treated  as  itself  a  pecuniary  legacy,  and,  where  there 
is  a  deficiency  of  assets,  must  abate  accordingly  [Farrer  v.  >S'^.  Catharine's  College, 
Cambridge  (1873),  L.  E.  16  Eq.  19,  25).  Where  there  is  in  fact  no  residue, 
the  legatee  must  bear  the  legacy  duty  to  the  extent  to  which  the  estate  is 
insufficient  to  provide  it  [Wilson  y.  O'Leary  (1874),  L.  E.  17  Eq.  419).  The 
legacy  duty  is  to  be  added  to  the  legacy  for  the  purpose  of  abatement,  and  the 
abated  legacy  is  to  bear  its  own  duty  [Lord  Advocate  v.  Taylor  (1884),  21  Sc. 
L.  E.  709 ;  lie  Turnbull,  Skipper  v.  Wade,  [1905]  1  Ch.  726,  728 ;  see  also  Re 
Wilkins,  Wilkins  v.  Rotlierlmm  (1884),  27  Ch.  D.  703,  followed  in  principle,  but 
disapproved  in  arithmetic.  Re  Turnbull,  Skipper  v.  Wade,  supra,  per  Faewell,  J., 
at  p.  730).  Prior  to  the  Mortmain  and  Charitable  Uses  Act,  1891  (54  &  55  Yict. 
c.  73),  the  duty  on  a  charitable  legacy,  given  free  of  duty,  could  not  be  paid 
out  of  impure  personalty  any  more  than  the  legacy  itself  could  be  ( Wilkinson 
V.  Barber  (1872),  L.  E.  14  Eq.  96).  Where  a  testator  directed  his  estate  not  to  be 
wasted  by  too  hasty  a  realisation,  a  direction  to  pay  the  duty  on  a  legacy  out  of 
the  residuary  estate  was,  nevertheless,  operative  [Re  Whiteley,  Whiteley  v.  London 
{Bishop)  (1909),  26  T.  L.  E.  16,  C.  A.).    See  also  p.  281,  post, 

[t)  Stamp  Act,  1815  (55  Geo.  3,  c.  184),  s.  2,  Sched.,  Part  III.  Where  the 
deceased  died  before  the  30th  April,  1909,  there  is  an  exception  also  in  the  case 
of  the  husband  or  wife  of  the  deceased  (Finance  (1909-10)  Act,  1910  (10  Edw.  7, 
c.  8),  s.  58  (2),  (4)). 

{u)  Eevenue  Act,  1845  (8  &  9  Yict.  c.  76),  s.  4.  Moneys  payable  under  a 
policy  of  insurance  in  the  Customs  Annuity  and  Benevolent  Fund,  over  which 
a  subscriber  has  only  a  limited  power  of  appointment  in  favour  of  a  particular 
class,  are  not  liable  to  legacy  duty  {A.-G.  v.  Rowsell  (1844),  36  Ch.  D.  67,  n.). 
In  each  case,  however,  succession  duty  may  be  chargeable. 

As  to  the  non-liability  to  duty  under  the  Legacy  Duty  Act,  1805  (45  Geo.  3, 
c.  28),  s.  4  (superseded  by  the  Eevenue  Act,  1845  (8  &  9  Yict.  c.  76),  s.  4,  and 
repealed  by  the  Statute  Law  Eevision  Act,  1872  (35  &  36  Yict.  c.  63),  of  an 
annuity  which,  under  a  general  power  created  by  deed,  a  testator  charged  by  will 
upon  real  estate,  see  A.-G.  v.  Hertford  {Marquis)  (1845),  14  M.  &  W.  284  ;  and  as 
to  the  application  of  the  Eevenue  Act,  1845  (8  &  9  Yict.  c.  76),  s.  4,  to  all  legacies 
actually  paid  after  the  commencement  of  that  Act,  without  regard  to  the  time 
when  they  became  payable,  see  A.-G.  v.  Hertford  [Marquis)  (1849),  3  Exch.  670. 

(a)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  ss.  8,  9,  12.  i 
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325.  The  rates  of  duty,  where  the  testator  or  intestate  died  before 
the  30th  April,  1909,  are  as  follows  (b) : — In  the  case  of  a  child, 
or  a  descendant  of  a  child,  or  a  lineal  ancestor,  of  the  testator  or 
intestate,  there  is  no  duty  (c).  In  the  case  of  a  brother  or  sister,  or 
a  descendant  of  a  brother  or  sister,  of  the  testator  etc.,  the  rate  is 
3  per  cent.  In  the  case  of  a  brother  or  sister  of  the  father  or  mother, 
or  a  descendant  of  a  brother  or  sister  of  the  father  or  mother,  of  the 
testator  etc.,  the  rate  is  6  per  cent.  In  the  case  of  a  brother  or 
sister  of  a  grandfather  or  grandmother,  or  a  descendant  of  a 
brother  or  sister  of  a  grandfather  or  grandmother,  of  the  testator 
etc.,  the  rate  is  6  per  cent.  In  the  case  of  a  person  in  any  other 
degree  of  collateral  consanguinity  to  the  testator  etc.  than  is  above 
described,  or  in  the  case  of  a  stranger  in  blood  to  him,  the  rate  is 
10  per  cent.  (d). 

326.  Where,  however,  the  testator  or  intestate  died  on  or  after 
the  30th  April,  1909,  the  rate  of  duty,  in  the  case  of  a  child  etc.,  is 
1  per  cent,  (e),  and  it  is  so  also  in  the  case  of  the  husband  or 
wife  (e),  w^ho,  prior  to  that  date,  were  specifically  excepted  from  the 
duty  (/).  In  the  case  of.  other  persons,  5  per  cent,  is  substituted  for 
3  per  cent.,  and  10  per  cent,  for  5  per  cent,  and  6  per  cent.  (g). 

The  1  per  cent,  duty,  however,  is  not  levied — (1)  where  the 
principal  value  of  the  property  passing  on  the  death  of  the  deceased 
{i.e.,  the  testator,  intestate,  or  person  making  a  donation  mortis 
causa  (Ji) ),  in  respect  of  which  estate  duty  is  payable  (other  than 
property  in  which  the  deceased  never  had  an  interest,  and  property 
of  which  the  deceased  never  was  competent  to  dispose  and  which 
on  his  death  passes  to  persons  other  than  the  husband  or  wife,  or  a 

{b)  Stamp  Act,  1815  (55  Geo.  3,  c.  184),  s.  2,  Sched.,  Part  III.  Where  the 
testator  or  mtestate  died  before  or  upon  the  5th  April,  1805,  the  rates,  subject 
to  the  condition  in  note  {g),  p.  232,  ante,  are  nil,  2 J  per  cent.,  4  per  cent.,  5  per 
cent.,  and  8  per  cent,  respectively  {ibid.). 

(c)  One  per  cent,  duty  is  imposed  by  the  Stamp  Act,  1815  (55  Geo.  3,  c.  184), 
s.  2,  Sched.,  Part  III.,  but  it  is  not  payable  under  the  will  or  intestac}^  of  any  per- 
son dying  after  the  1st  August,  1894  (Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  1, 
Sched.  I.  (5) ),  or  in  respect  of  any  legacy  or  succession  consisting  of  any  estate 
or  effects  according  to  the  value  whereof  {i.e.,  in  the  case  of  persons  dying  before 
the  2nd  August,  1894)  duty  has  been  paid  on  the  affidavit  or  account  in  conformity 
with  the  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  41. 

{d)  Natural  children,  if  legitimated  according  to  the  law  of  the  father's 
domicil,  are  not  chargeable  with  duty  as  strangers  in  blood  {Slcottoiue  v.  Young 
(1871),  L.  R.  11  Eq.  474).  See  also,  on  this  point,  note  {s),  p.  283,  X'ost.  See 
titles  Charities,  Vol.  IY.,  p.  205 ;  Coeporations,  Yol.  YIII.,  p.  378.  In 
Ireland,  charitable  legacies  are  not  chargeable  with  the  duty  (Stamp  Duties 
(Ireland)  Act,  1842  (5  &  6  Yict.  c.  82),  s.  38). 

{e)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  58  (2),  (4).  The  duty  is 
to  be  paid  notwithstanding  any  repeal  effected  by  or  anything  contained  in  the 
Finance  Act,  1894  (57  &  58  Yict.  c.  30)  (except  s.  16  (3)  thereof),  or  any  other 
Act  (Finance  p909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  58  (2)).  The  provision 
saving  bond  fide  purchasers  and  mortgagees,  for  value  in  money  or  money's 
worth,  of  an  interest  in  expectancy,  before  the  30th  April,  1909,  which  obtains 
in  the  case  of  the  increased  estate  duty  under  the  Finance  (1909-10)  Act, 
1910  (10  Edw.  7,  c.  8)  (see  p.  205,  ante),  obtains  also  in  the  case  of  the  increased 
legacy  duty  {ibid.,  s.  61). 

(/)  See  note  {t),  p.  242,  ante. 

(g)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  58  (1),  (4).  As  to 
purchasers  and  mortgagees,  see  note  (e),  supra. 

(h)  Ibid.,  s.  58  (3). 
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Sect.  4. 

Rates  of 
Duty. 


Persons 
married  to 
persons  liable 
to  lower  rate. 


Disclaimer  of 
legacy. 


Probate 
revoked  and 
administra- 
tion issued. 


Will 

challenged, 
but  allowed  to 
stand  on 
terms. 


lineal  ancestor  or  descendant  of  the  deceased)  does  not  exceed 
,£15,000,  Avhatever  may  be  the  value  of  the  legacy,  or  residue,  or 
share  thereof  (i) ;  or  (2)  where  the  amount  or  value  of  the  legacy  or 
succession,  together  with  any  other  legacies  or  successions  derived 
by  the  same  person  from  the  testator,  intestate,  or  predecessor  does 
not  exceed  £1,000,  whatever  may  be  the  principal  value  of  such 
property  (j) ;  or  (3)  where  the  person  taking  the  legacy  etc.  is  the 
widow  or  a  child  under  twenty-one  of  the  testator  or  intestate, 
and  the  amount  etc.  of  the  legacy  etc.,  together  with  etc.,  does  not 
exceed  £2,000,  whatever  etc.  (k). 

327.  Any  legatee  or  successor  who  has  been  married  to  a  person 
of  nearer  consanguinity  to  the  testator  or  intestate  pays  the  same 
rate  of  duty  only  as  such  person  would  have  been  chargeable 
with  (0- 

328.  If  a  legatee,  other  than  the  residuary  legatee,  declines  a 
bequest,  and  it  becomes  merged  in  the  residue,  the  rate  of  duty 
depends  upon  the  relationship  of  the  residuary  legatee  to  the 
testator ;  and  the  result  is  the  same  if  it  follows  from  an  order  of 
the  court  by  consent  (m). 

If  the  probate  of  a  will  is  revoked,  and  letters  of  administra- 
tion are  issued,  the  rate  of  duty  depends  upon  the  relationship 
of  the  next  of  kin  to  the  intestate,  notwithstanding  that  the  revoca- 
tion may  have  been  the  result  of  a  compromise  under  which 
persons  claiming  under  the  will  received  part  of  the  estate  (n). 

The  grounds  on  which  the  court  proceeds  cannot  be  inquired 
into  (o),  and  the  result,  whether  the  decree  was  obtained  by  consent 
for  the  reason  that  the  will  could  not  be  defended,  or  whether  it 
was  obtained  after  contested  litigation,  is  alone  to  be  regarded. 
It  might,  however,  be  different  if  the  arrangement  between  the 
parties  was  collusive  (p). 

Where,  in  consequence  of  intrinsic  defects  applicable  to  a  will 
as  a  whole,  the  will  is  challenged  by  the  next  of  kin,  but  allowed  to 
stand  on  terms  of  the  next  of  kin  receiving  part  of  the  estate,  the 


{i)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  58  (2)  (a). 
U)  lUd.,  s.  58  (2)  (b). 
(k)  Ibid.,  s.  58  (2)  (c). 

{l)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  11.  In  strictness,  the 
testator  or  intestate  must  have  died  after  the  18th  May,  1853  {ibid.).  Prior  to 
this  enactment,  in  the  case  of  a  legacy  to  a  married  woman,  who  was  not 
entitled  to  her  separate  use,  the  manner  in  which,  by  force  of  the  marital  rights 
of  the  husband,  the  bequest  might  ultimately  operate  could  not  be  taken  into 
consideration  in  determining  the  rate  of  duty  {A. -G.  v.  Bacchus  (1823),  11  Price, 
547,  571,  Ex.  Oh. ;  A.-G.  v.  Burnie  (1830),  3  Y.  &  J.  531,  543). 

(m)  Lord  Advocate  v.  Gordon  (1895),  32  Sc.  L.  E.  532,  per  Lord  M'Laren,  at 
p.  534;  Lord  Advocate  Y.  Hamilton  [Duke)  (1891),  29.  Sc.  L.  E.  213,  per  Lord 
Adam,  at  p.  222. 

{n)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  37  ;  R.  v.  Stamps  Commis- 
sioners (1844),  6  Q.  B.  657. 

(o)  Lord  Advocate  v.  Freckleton's  Judicial  Factor  (1894),  21  E.  (Ct.  of  Sess.) 
743,  per  Lord  Wellwood,  at  p.  745,  on  the  authority  of  B.  v.  Stamps  Commis- 
sioners, supra, 

(p)  Lord  Advocate  y.  Freckleton's  Judicial  Factor,  s:upra,  per  Lord  Adam,  at 
p.  747. 
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duty  is  to  be  paid  at  the  rate  which  is  applicable  to  the  person  in 
^vhose  favour  the  compromise  has  been  made,  but  only  upon  the 
benefit  which  he  has  received ;  and  as  regards  the  benefit  which 
results  to  the  next  of  kin,  they  only  pay  upon  it  at  their  proper 
rate  (q). 

The  position  is  the  same  where,  owing  to  an  objection,  not  to  the 
will  as  a  whole,  but  to  a  particular  clause,  by  reason,  e.g.,  of  the 
uncertainty  of  the  objects  of  a  bequest,  a  compromise  is  made 
under  which  the  next  of  kin  receive  part  of  the  bequest  (r) ;  and 
this  is  the  case  even  where  no  judgment  is  given  by  the  court  upon 
the  validity  of  the  bequest  (s) . 

Sect.  5. — Value  Chargeable. 
Sub-Sect.  1.— Gross  Value. 

329.  The  value  for  legacy  duty  purposes  of  any  legacy  or  The  general 
succession  about  to  be  paid  to  or  retained  for  the  benefit  of  any 

legatee  or  successor  is  its  actual  value  at  the  date  of  the  due  delivery 
of  the  account  for  computation  of  the  duty,  including  all  accretions 
of  income  to  that  date  (0- 

330.  The  value  of  any  legacy  given  by  way  of  annuity,  w^hether  Annuities, 
payable  annually  or  otherwise,  for  any  life  or  lives  (u),  or  for  years 
determinable  on  any  Ufe  or  lives,  or  for  years  or  other  period  of 

time,  is  to  be  calculated  according  to  the  tables  (v)  provided  for  the 
purpose  (?r). 

The  value  of  the  annuity,  if  determinable  upon  any  contingency 
besides  death  (x)y  is  to   be   calculated   without   regard  to  the 

(g)  Lord  Advocate  v.  Frecldetoii^s  Judicial  Factor  (189^),  21  E.  (Ct.  of  Sess.) 
743,  per  Lord  Adam,  at  p.  748  ;  see  also  Lord  Advocate  v.  Christie's  Trustees 
(1905),  12  Scots  Law  Times,  690. 

(r)  Lord  Advocate  v.  Frecldetoii's  Judicial  Factor,  supra,  per  Lord  Adam,  at 
p.  747. 

[s)  Hid.,  per  Lord  Kinnear,  at  p.  748. 

{t)  A.-G.  V.  Cavendish  {Lord  G.)  (1810),  Wight.  82  (duty  payable  upon  the 
aggregate  amount  of  residue  retained  by  the  executor  as  residuary  legatee) ; 
Thomas  v.  Montgomery  (1827),  3  Russ.  502  (ditto  upon  the  interest  on  a  pecuniary 
legacy  which  could  not  be  paid  until  long  after  the  testator's  death) ;  Nishetfs 
Trustees  v.  Learmonth  (1845),  8  Dunl.  (Ct.  of  Sess.)  69  (ditto  upon  the 
interest  accrued  on  a  pecuniary  legacy  to  which  a  purchaser  from  the  legatee 
was  entitled) ;  Advocate-Genercd  y.  Osivald  (1848),  10  Dunl.  (Ct.  of  Sess.)  969 
(ditto  upon  the  profits  of  patents  for  inventions  accumulated  under  a  trust)  ; 
Bate  V.  Payne  (1849),  13  Q.  B.  900  (ditto  upon  the  income  of  a  specific  bequest 
received  by  the  legatee  for  many  years  without  payment  of  the  duty).  In  the 
case  of  the  forgiveness  of  a  debt,  no  interest  on  the  debt  after  the  death  can  be 
added  [A.-G.  v.  Holbrooh  (1823),  3  Y.  &  J.  114)  ;  but  interest  on  the  duty  as 
from  the  death  is  chargeable  (Finance  Act,  1896  (59  &  60  Vict.  c.  28), 
s.  18  (2) ). 

(m)  See -4. -(7.  v.  Wyvford  {Lord)  (1854),  9Exch.  746  (income  of  property  to  A. 
for  life  subject  to  an  annuity  to  B.  for  life;  legacy  duty  payable  by  A.  in  the 
first  instance  upon  an  annuity  for^A.'s  life,  and  not  for  the  joint  lives). 

{v)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  31,  Sched.  When, 
calculations  had  to  be  made  before  the  19th  May,  1853,  the  tables  annexed  to' 
the  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  were  applicable  ;  see  Tie  Cornwcdlis 
{Earl)  (1856),  11  Exch.  580,  ^9er  Pollock,  C.B.,  at  p.  582. 

{iv)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  8. 

(x)  An  investment  of  personal  estate  in  the  purchase  of  real  estate  under  a 
direction  for  that  purpose  (compare,  ibid.,  s.  19)  is  not  a  contingency  other  than 
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Sect.  5. 
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Chargeable. 
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payable  out 
of  another 
legacy. 


Annuity  to  be 
purchased. 


Benefits  from 
time  to  time. 


Legacies  in 
succession. 


contingency;  provided  that  if  it  determines  upon  the  contingency 
the  value  of  the  annuity,  upon  application  by  the  persons  who  paid 
the  duty,  is  to  be  calculated  by  the  tables  according  to  the  term  for 
which  it  endured  (y). 

Where  the  legacy  so  given  by  way  of  annuity  is  charged  on 
and  made  payable  out  of  any  other  legacy  it  is,  nevertheless,  to 
be  valued  in  the  same  manner  as  other  annuities,  and  any  duty 
payable  on  the  legacy  charged  with  the  annuity  is  to  be  calculated 
on  the  value  of  the  legacy  after  deducting  the  value  of  the  annuity  {z). 

The  duty  payable  on  any  legacy  given  by  direction  to  pur- 
chase an  annuity  of  a  certain  amount  for  life  or  any  other  term 
is  to  be  calculated  upon  the  sum  necessary  to  purchase  the  annuity 
according  to  the  tables  (a)  previously  mentioned  (b). 

Where,  however,  the  gift  is  by  direction  to  apply  a  stated  sum  in 
the  purchase  of  an  annuity  there  is,  in  effect,  a  legacy  of  the  sum 
itself  (c). 

331.  Where  the  value  of  any  benefit  given  by  any  will  can  only 
be  ascertained  from  time  to  time  by  the  actual  application  of  the 
fund  allotted  for  the  purpose,  or  made  chargeable  with  the  benefit, 
or  where,  by  reason  of  the  form  and  manner  of  the  gift,  the  value 
of  the  benefit  cannot  be  so  ascertained  that  the  duty  can  be  charged 
under  any  other  of  the  directions  before  mentioned,  the  duty  is  to 
be  charged  upon  the  sums  of  money  or  effects  applied  from  time  to 
time  as  separate  and  distinct  legacies  (d). 

332.  The  duty  on  any  legacy  given  so  as  to  be  enjoyed  in 
succession  by  different  persons  liable  to  the  same  rate  of  duty  is 
to  be  charged  upon  the  legacy  as  in  the  case  of  a  legacy  to  one 
person  (e). 

This  rule  applies  also  where  the  legacy  is  bequeathed  on  a  future 
event  to  legatees  to  whom  the  income  is  given  in  the  meantime  in 
different  proportions  (f). 

The  rule  does  not,  however,  apply  where  an  annuity,  as  distin- 
guished from  the  income  of  a  fund,  is  given  to  one  legatee,  and 
the  fund  out  of  which  the  annuity  is  payable  is  given  to  another 
legatee  (g)  . 

Where  any  legacy  is  given  to  different  persons  in  succession,  some 
of  whom  are  not  chargeable  with  duty,  or  who  are  chargeable  with 


dea.th.  {Advocate- Geiieraly.  Stair  {Earl)  (1850),  Scotch  Exchequer,  referred  to 
in  Trevor's  Taxes  on  Succession,  4th  ed.,  pp.  118,  119). 

(y)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  8. 

(z)  Ihid.,  s.  9. 

la)  See  note  (v),  p.  245,  ante. 

[h)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  10.  The  annuity  is  to  be 
reduced  in  proportion  to  the  amount  of  duty  payal)le  upon  it,  the  reduction 
being  calculated  in  the  same  manner  as  the  duty  ;  and  the  purchase  of  such 
reduced  annuity,  together  with  the  payment  of  such  duty,  is  to  satisfy  and 
discharge  such  legacy  as  fully  as  if  an  annuity  had  been  purchased  equal  in 
"amount  to  the  annuity  directed  to  be  purchased  {ihid.). 

(c)  Bayley  v.  Bishop  (1803),  9  Yes.  Q,  per  Grant,  M.E.,  at  p.  11. 

[d)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  11. 
e)  I  lid. ,  s.  12. 

(/)  Re  Greeniuood's  Estate  and  Efects  (1869),  21  L.  T.  25. 
Ig)  Crow  V.  RoUnson  (1862),  4  De  G.  F.  &  J.  337,  0.  A. 
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different  rates  of  duty,  those  who  are  entitled  for  life  only  or  other      Sect.  5. 
temporary  interest  are  chargeable  in  respect  of  the  bequest  as  if  the  Value 
annual  produce  of  it  had  been  given  by  way  of  annuity  {Ji).  Chargeable. 

If  any  other  partial  interest  is  given,  or  arises  out  of  the  property 
to  be  enjoyed  in  succession,  the  duty  on  the  interest  is  to  be  charged 
as  in  the  case  of  partial  interests  charged  on  property  given  otherwise 
than  to  different  persons  in  succession  (h). 

Every  person  who  becomes  absolutely  entitled  to  such  legacy  is 
chargeable  with  the  duty  as  if  the  legacy  had  come  to  him  imme- 
diately on  the  death  of  the  person  by  whom  it  was  given  to  be 
enjoyed  in  succession  (/<). 

Where  any  legacy  is  given  so  that  different  persons  will  become 
entitled  to  it  in  succession,  the  duty  is  to  be  charged  upon  it  as  if 
given  to  be  enjoyed  in  succession,  whether  the  persons  entitled  to 
it  take  it  under  the  will  and  the  dispositions  contained  therein,  or 
in  default  of  such  dispositions,  and  as  entitled  by  intestacy  (i). 

333.  Where  any  legacy  is  given  to  or  for  the  benefit  of  any  Legacies  in 
persons  in  joint  tenancy,  some  of  whom  are  chargeable  with  legacy  J^^^^  tenancy 
duty  and  others  are  either  not  chargeable  at  all  or  are  chargeable 

with  duty  at  a  different  rate  (j),  the  duty  where  chargeable  is  payable 
in  proportion  to  the  respective  interests  of  the  legatees  in  the  bequest ; 
and  should  any  of  the  legatees  so  chargeable  become  entitled  by 
survivorship,  or  by  severance  of  the  joint  tenancy,  to  any  larger 
interest  in  the  property,  they  are  to  be  charged  with  the  same  duty 
as  if  the  property  to  which  they  so  become  entitled  had  been  given 
to  them  in  the  first  instance  (k). 

334.  Where  any  legacy  is  given  subject  to  a  contingency  which  Legacies 
mav  defeat  the  gift,  and  whereupon  it  may  go  to  some  other  person,  subject  to  a 
the  bequest  (unless  chargeable  as  an  annuity)  is  to  be  charged  as 
an  absolute  bequest  to  the  person  who  takes  it  subject  to  the 
contingency  {I). 

335.  Any  legacy  which  is  subjected  to  a  power  of  appointment  Legacies 
in  favour  of  persons  specially  named  or  described  as  objects  of  the  subject  to 
power  is  to  be  charged  with  duty  as  property  given  to  different  a^^oj^j^tment 
persons  in  succession  In  charging  the  duty  not  only  the 

persons  who  take  previous  or  subject  to  the  power  of  appointment, 
but  also  those  who  take  under  or  in  default  of  any  such  appoint- 
ment, when  and  as  they  take  respectively,  are  in  respect  of  their 
several  interests  to  be  charged  with  the  same  duty  and  in  the  same 
manner  as  if  those  interests  had  been  given  to  them  respectively, 
in  and  by  the  will  containing  the  power,  in  the  same  order  as  will 
take  place  under  and  by  virtue  of  the  power  of  appointment,  or  in 
default  of  execution  of  it,  as  the  case  may  be  (n). 

(A)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  12. 
(t)  Ibid.,  s.  15. 

If)  See  A.-G.  v.  Bacchus  (1823),  11  Price,  547,  Ex.  Ck. ;  A.-G.  v.  Burnie 
(1830),  3  Y.  &  J.  531.    In  both  cases  tke  legatees  were  tenants  by  entireties. 
m  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  16. 
(0  Ibid.,  s.  17. 
fm)  See  ibid.,  s.  12. 
(n)  Ihid.,  s.  18. 
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Sect.  5.  Where  any  property  is  given  for  any  limited  interest,  and  a 
Value  general  and  absolute  power  (o)  of  appointment  is  also  given  to  any 
Chargeable,  person  to  whom  the  property  would  not  belong  in  default  of  appoint- 
ment,  the  property,  upon  the  execution  of  the  power,  is  to  be  charged 
with  the  same  duty  and  in  the  same  manner  as  if  the  property 
had  been  immediately  given  to  the  person  having  and  executing 
the  power,  after  allowing  any  duty  already  paid  in  respect 
ot  it  ip). 

Where  any  property  is  given  with  such  general  power  of  appoint- 
ment to  persons  who  would  be  entitled  to  the  property  in  default 
of  appointment,  the  property  is  to  be  charged  with  duty  as  if  it 
had  been  given  to  those  persons  absolutely  in  the  first  instance 
without  such  power  of  appointment  {p). 

Money  336.  Any  personal  estate,  directed  to  be  applied  in  the  purchase 

directed  to  be  of  real  estate,  is  to  be  charged  with  duty  as  personal  estate,  except 
^urchase^of     where  it  is  so  given  as  to  be  enjoyed  by  different  persons  in 
reaWsTate.      Succession,  in  which  case  each  person  entitled  to  it  in  succession 
is  to  pay  duty  in  the  same  manner  as  if  the  personal  estate  had  not 
been  directed  to  be  applied  in  the  purchase  of  real  estate,  unless  it 
has  been  actually  so  applied  before  the  duty  accrues  (q). 

If,  however,  before  the  personal  estate,  or  some  part  of  it,  has 
been  actually  so  applied,  any  person,  including  a  tenant  in  tail  in 
possession  (r),  although  a  minor  (s),  becomes  entitled  (f)  to  an  estate 
of  .inheritance  (a)  in  possession  in  the  real  estate  to  be  purchased 
with  it,  or  with  so  much  of  it  as  has  not  been  applied  in  the 
purchase  of  real  estate  (b),  the  same  duty  is  to  be  charged  as  if 
that  person  had  become  absolutely  entitled  to  it  as  personal  estate 
by  virtue  of  any  bequest  of  it  as  such  (c). 


(o)  A  power  of  appointment  exercisable  only  by  will,  and  from  tbe  benefit  of 
wbich  certain  persons  were  excluded,  is  a  general  and  absolute  power  of 
appointment  within  the  meaning  of  this  section — i.e.,  as  distinguished  from  a 
power  of  appointment  for  the  benefit  of  persons  specially  named  or  described 
(Piatt  V.  Bouth  (1841),  3  Beav.  257  ;  affirmed,  suh  nom.  Brake  v.  A.-G.  (1843). 
10  01.  &  Mn.  251,  288,  H.  L.). 

(p)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  18. 

(q)  lUd.,  s.  19. 

(r)  Macfarlane  v.  Lord  Advocate,  [1894]  A.  C.  291. 

(s)  A.-G.  V.  Twyford  (1849),  9  Hare,  730,  n.,  732,  n.,  referred  to  in  Trevor's 
Taxes  on  Succession,  4th  ed.,  p.  113.  The  person  claiming  to  be  tenant  in  tail 
was  a  minor  (Burke's  Peerage  (1907),  p.  572),  but  the  fact  is  not  alluded  to  in 
the  report. 

[t)  This  expression  means  "  will  become  entitled  if  real  estate  is  purchased,  or 
as  and  when  purchased"  {Macfarlane  v.  Lord  Advocate,  supra,  per  Lord 
Herschell,  L.O.,  at  p.  304).  A  person  can  become  entitled  upon  his  own  death 
without  issue  [Kenlis  [Lord)  v.  Hodgson,  [1895]  2  Oh.  458,  per  Kekewich,  J.,, 
at  p.  465). 

(a)  The  expression  "an  estate  of  inheritance  "  in"  the  Legacy  Duty  Act, 
1796  (36  Geo.  3,  c,  52),  s.  19,  has  the  ordinary  meaning  of  an  estate  which  does 
not  terminate  with  the  life  of  the  possessor  [Macfarlane  v.  Lord  Advocate, 
supra). 

(b)  Macfarlane  v.  Lord  Advocate,  supra.  Money  expended  in  building  a  house 
upon  land  does  not  come  within  the  words  "  purchase  of  real  estate"  {ibid.,  per 
Lord  Herschell,  L.C.,  at  p.  306). 

(c)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  19;  L)e  Lancey  v.  B.  (1872) 
L.  E.  7  Exch.  140,  142,  Ex.  Oh. 
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Sect.  5. 
Value 
Chargeable. 

Legacies  etc. 
compounded 
for. 


337.  The  legacy  duty  on  any  legacy  or  residue  satisfied  otherwise 
than  by  payment  of  money  or  application  of  specific  effects,  or 
released  for  consideration,  or  compounded  for  less  than  its  value, 
is  to  be  charged  according  to  the  value  of  the  property  taken  in 
satisfaction  (d),  or  as  consideration  for  the  release  or  composition  (e). 

If,  however,  any  legacy  is  given  in  satisfaction  of  any  other 
legacy,  or  title  to  any  residue,  or  part  of  residue,  of  any  personal 
estate  remaining  unpaid,  the  duty  is  not  to  be  paid  on  both 
subjects,  but  on  the  one  yielding  the  largest  duty  (/). 

Sub-Sect,  2. — Deductions, 

338.  The  legacy  duty  payable  in  respect  of  the  residue  of  the  Deductions 
personal  estate  of  a  deceased  person  is  to  be  calculated  upon  the  allowed, 
value  remaining  after  deducting  his  debts  and  funeral  expenses 

and  any  legacies  and  other  charges  first  payable  thereout  ((/). 

Sect.  6. — Collection  of  the  Duty, 
Sub-Sect.  l.—The  Duty. 

339.  Legacy  duty  is  a  stamp  duty,  and  the  Commissioners  (/i) 
are  to  provide  proper  stamps  for  denoting  the  rate  per  cent,  {i) . 

The  Commissioners  are  required  to  appoint  receivers  of  the  duty, 
and  to  keep  accounts  of  all  payments,  with  proj)er  references  in 
alphabetical  order,  according  to  the  surname  of  the  testator,  or 
intestate,  in  respect  of  whose  personal  estate  the  payments  have 
been  made  (/c). 

Sub-Sect.  2. — When  the  Duty  is  payable. 

340.  Legacy  duty  is,  except  where  otherwise  provided  ffl,  to  be 
paid  upon  retainer,  delivery,  payment,  or  other  satisfaction  or  dis- 
charge whatsoever,  of  any  legacy  or  residue,  or  any  part  thereof, 
respectively,  to  which  any  person  is  entitled  (m).  In  other  words, 
the  duty  is  payable  when  the  legacy  is  paid,  and  not  when  the  title 
to  it  accrues  (n). 


The  duty  is  a 
stamp  duty. 

Commis- 
sioners are  to 
appoint 
receivers  of 
duties  and 
keep  accounts 
etc. 


The  duty  is 
to  be  paid 
when  the 
legacy  is 
paid. 


{d)  According  to  its  then  value  (A.-G.  v.  Cavendish  {Lord  G.)  (1810),  Wight. 
82,  per  Macdonald,  C.B.,  at  p.  93). 

(e)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  23.  This  section  contem- 
plates an  extra-judicial  compromise  of  the  legacy,  but  it  equally  applies  where 
the  compromise  has  taken  place  with  reference  to  a  legacy  which  has  been  the 
subject  of  a  decree,  and  where  the  decree  gives  only  partial  effect  to  the  claim 
of  the  legatee  (Lord  Advocate  v.  FrecJdeton's  Judicial  Factor  (1894),  21  K.  (Ct.  of 
Sess.)  743,  per  Lord  Adam,  at  p.  747). 

(/)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  23. 

{g)  Stamp  Act,  1815  (55  Geo.  3,  c.  184),  s.  2,  Sched.,  Part  IIL 

{h)  the  Comniissioners  of  Stamps^  afterwards  the  Commissioners  for 
Stamps  and  Taxes  (Land  Tax  Act,  1834  (4  &  5  Will.  4,  c.  60),  s.  8;  repealed  by 
Inland  Eeyenue  Regulation  Act,  1890  (53  &  54  Yict.  c.  21),  s.  40),  and  now 
the  Commissioners  of  Inland  Eevenue  (Inland  Eevenue  Board  Act,  1849 
(12  &  13  Yict.  c.  1),  8.  1 ;  repealed  and  replaced  by  Inland  Eevenue  Eegulation 
Act,  1890  (53  &  54  Vict.  c.  21),  ss.  1,  39,  40). 

{i)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  3  (repealed  by  Statute  Law 
Eevision  Act,  1872  (35  &  36  Vict.  c.  63)). 

{k)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  4. 

(0  See  pp.  250—252,  post. 

(m)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  6. 

(n)  Be  Hillas  (1850),  2  Ir.  Jur.  36,  per  LEmoY,  B.,  at  p.  36.    The  duty, 
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Sect.  6. 
Collection 
of  the  Duty. 

What 

amounts  to 
a  retainer. 


Satisfaction 
of  legacy 
without 
payments. 

Payments 
from  time 
to  time. 


Legacy  to 
purchase  an 
annuity. 


In  order  that  there  may  be  a  retainer,  the  executor  must  be 
discharged  (o). 

There  is  a  retainer  where  the  executor  pays  a  fund  into  court, 
whether  under  an  order  of  the  court  with  a  view  to  the  investment 
of  the  fund  under  the  protection  of  the  court,  either  for  persons 
declared  to  be  entitled  in  succession  under  the  will  {p),  or  for  a  life 
tenant  and,  subject  to  the  life  interest,  for  other  persons  who  had 
contingent  interests,  and  might  eventually  become  entitled  (q),  or  to 
the  credit  generally  of  an  action  for  the  administration  of  the  estate  (?■). 

There  is,  however,  no  retainer  for  the  benefit  of  the  legatee  who 
may  become  entitled  after  the  death  of  a  life  tenant,  where  the 
executor  keeps  the  fund  in  his  own  hands  as  trustee  for  the 
purposes  of  the  will  (s). 

* 

341.  A  legacy  may  be  satisfied  without  payment,  as,  e.g.,  where 
a  testator  bequeaths  a  sum  of  money  charged  upon  real  estate  to 
the  owner  of  the  real  estate  (t). 

Where  the  duty  in  respect  of  any  benefit  given  by  any  will  is  to 
be  charged  upon  the  sums  of  money  or  effects  applied  from  time  to 
time  as  separate  and  distinct  legacies,  the  general  rule  as  to  the 
time  of  payment  of  the  duty  applies  (a),  and  so  also  where  interim 
distributions  of  an  estate  are  made  (5). 

,The  duty  on  a  legacy  given  to  purchase  an  annuity  is  to  be  paid 
at  the  same  time  as  in  the  case  of  other  pecuniary  legacies  (c). 


however,  must  be  considered  as  appropriated  for  the  Crown  from  the  time  when 
the  legacy  is  payable  [Thomas  v.  Montgomery  (1827),  3  Russ,  502,  jper  Lord 
Lyndhurst,  L.C,  at  p.  510).  In  a  sense,  it  legally  vests  in  Government  at  the 
death  (J.. -(7.  y.  .Cavendish  [Lord  G.)  (1810),  Wight.  82,  j?er  Macdonald,  C.B., 
at  p.  94).  As  to  the  remission  of  legacy  duty  and  interest  thereon,  see  p.  182, 
ante. 

(o)  A.-G.  v.  Wood  (1828),  2  Y.  &  J.  290,  per  Alexander,  C.B.,  at  p.  301. 

Ip)  Hill  V.  Atkinson  (1816),  3  Price,  399. 

Iq)  Coomhe  v.  Trist  (1835),  1  My.  &  Cr.  69;  see  also  A.-G.  v.  Wood  (1828),  2 
Y.  &  J.  290,  per  Alexander,  C.B.,  at  p.  301. 
(r)  A.-G.  V.  Loscomhe  (1860),  5  H.  «&  N.  564. 

(s)  A.-G.  V.  Manners  [Ladij  L.)  (1815),  1  Price,  411  ;  A.-G.  v.  Wood  (1828), 
2  Y.  &  J.  290;  A.-G.  v.  Hancock  (1837),  2  M.  &  W.  563,  595.  In  aU  these 
cases  it  was  uncertain  who  would  become  entitled  on  the  life  tenant's  death. 
Quaere,  however,  whether  the  result  is  not  the  same  where  it  is  certain  who  will 
be  so  entitled.  SemUe,  where  property  is  given  to  several  persons  in  succes- 
sion, it  is,  to  the  extent  of  their  respective  interests,  paid  and  satisfied  to  them 
in  turn,  and  not  the  less  so  to  the  person  absolutely  entitled  because  one  or 
more  payments  to  owners  of  limited  interests  may  already  have  taken  place 
[A.-G.  V.  Hancock,  supra,  per  Lord  Abinger,  C.B.,  at  p.  596).  The  words 
"satisfied"  and  "discharged"  mean  when  the  legacy  is  "paid,"  and  are 
synonymous  to  those  ("retained"  or  "delivered")  which  precede  them  {A.-G 
V.  Wood,  supra,  per  Alexander,  C.B.,  at  pp.  299  et  seq.).  A  legacy  has  not  been 
delivered,  retamed,  satisfied,  or  discharged,  when  the  money  is  in  the  hands  of 
the  executor  and  trustee,  and  he  is  liable  for  it  to  the  person  beneficially  entitled 
to  the  legacy  {ibid.,  at  p.  301).  Compare,  contra.  Hill  v.  Atkinson  (1816),  3  Price, 
399,  per  Lord  Eldon,  at  p.  404 ;  disapproved,  A.-G.  v.  Wood,  supra,  per  Alex- 
ander, C.B.,  at  p.  300;  A.-G.  v.  JVood,  supra,  semhle,  per  Hullock,  B.,  at 
pp.  301,  302. 

{t)  A.-G.  V.  Metcalfe  (1851),  6  Exch.  26;  see  also  Be  Taylor's  Estate  (1853), 
8  Exch.  384. 

(a)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  11. 

{h)  See  p.  252,  post;  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  26. 

(c)  Ihid.,  s.  10. 
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342.  The  duty  on  a  legacy  given  to  be  enjoyed  by  persons  in      Sect.  6. 
succession,  all  chargeable  at  the  same  rate,  is  to  be  paid  upon  pay-  Collection 
ment  etc.   by  the  executor  to  any  trustee,  or  other  person,  to  of  the  Duty, 
whom  the  legacy  is  payable  or  paid  in  trust  for  the  persons  entitled  Legacyto 
in  succession,  and  if  not  so  paid  is  to  be  paid  upon  receipt,  by  any  be  enjoyed  in 
persons  so  entitled,  of  any  produce  of  the  capital  of  the  property,  succession, 
according  to  the  amount  of  the  capital  of  which  the  produce  is  so 
received 

The  duty  on  the  capital  of  a  legacy  given  to  be  enjoyed  in 
succession  by  persons  who  are  chargeable  at  different  rates  of  duty 
is  payable  when  the  person  who  becomes  absolutely  entitled  to  the 
legacy  receives  it  or  begins  to  enjoy  the  benefit  of  it  (e),  which  may 
be  at  his  own  death  (/). 

The  duty  in  respect  of  any  legacy  given  by  way  of  annuity  Annuities  and 
is  to  be  paid  by  four  equal  payments,  the  first  before  or  on  com-  ^^Tt^a^^^^^ 
pleting  the  payment  of  the  first  year's  annuity,  and  the  remaining  interests, 
three  at  yearly  intervals  before  or  on  completing  the  payments  of 
the  three  succeeding  years'  annuity  respectively 

The  duty  in  respect  of  an  annuity  payable  out  of  another  legacy 
is  payable  in  the  same  manner  as  other  annuities  (h).  So  also  is 
the  duty  in  respect  of  temporary  interests  in  a  legacy  given  to  be 
enjoyed  by  persons  in  succession,  some  of  whom  are  chargeable  with 
no  duty,  or  who  are  chargeable  at  different  rates  (i). 

The  like  rule  holds  in  the  case  of  temporary  interests  in  any 
personal  estate  directed  to  be  applied  in  the  purchase- of  real  estate 
to  be  enjoyed  by  persons  in  succession,  and  not  actually  so 
applied  (k). 

The  duty  in  respect  of  a  partial  interest  given  or  arising  out  of 
property  enjoyed  in  succession  is  to  be  paid  in  the  same  manner 
as  in  like  cases  of  partial  interests  charged  on  property  not  so 
enjoyed  (Z). 

Articles  not  yielding  income,  which  are  given  to  be  enjoyed  Specific 
by  different  persons  in  succession,  are,  when  they  are  actually  sold  articles, 
or  disposed  of,  or  come  to  any  person  having  power  to  sell  or 
dispose  of  them,  or  having  an  absolute  interest  in  them,  chargeable 
with  legacy  duty  as  if  they  had  been  originally  given  absolutely  (m). 

In  the  case,  however,  of  objects  which  appear  to  the  Treasury  to 


{d}  Legacy  Duty  Act,  1Y96  (36  Geo.  3,  c.  52),  ss.  12,  13. 
(e)  Ibid.,  s.  12. 

(/)  Kenlis  {Lord)  v.  Hodgson,  [1895]  2  Ch.  458,  per  Kekewich,  J.,  at 
p.  465. 

{g)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  8. 
{h)  Ihid.,  s.  9. 
(t)  Ibid.,  s.  12. 

(k)  Ibid.,  s.  19,  Semble,  the  Crown  will,  on  an  equitable  extension  of  this 
section,  restrict  the  claim  to  a  diminished  annuity  during  the  second,  third,  and 
foui'th  years,  giving  effect  to  any  investments  made  in  land  in  the  course  of 
those  years  {Advocate- General  v.  Stair  {Earl)  -(1850),  Scotch .  Exchequer, 
referred  to  in  Trevor's  Taxes  on  Succession,  4th  ed.,  pp.  118,  119). 

(1)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  ss.  12,  13. 

(m)  Ibid.,  s.  14;  compare  Lord  Advocate  v.  Hamilton  {Duke)  (1891),  29 
Sc.  L.  E.  213  (chattels  settled  on  a  person  for  life,  and  to  him  absolutely,  if 
testator's  debts  were  paid  off  in  his  (the  legatee's)  lifetime  ;  he  paid  off,  or  assumed 
liability  for,  the  debts,  and  was  held  liable  for  legacy  duty  on  the  chattels). 
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Liability  of 
executor. 


Crown  debt 
(1)  from  the 
executor  : 


Sect.  6.     be  of  national,  scientific,  historic,  or  artistic  interest,  the  duty  is 
Collection   only  chargeable  when  the  property  is  sold  (n). 
of  the  Duty. 

Sub-Sect.  3. — By  whom  the  Duty  is  payable, 
(1)  The  Accountable  Persons. 

343.  Legacy  duty  is,  except  where  otherwise  provided,  to  be 
accounted  for  and  paid  by  the  person  (hereafter  called  the  executor) 
having  or  taking  the  burden  of  the  execution  of  the  will  or  other 
testamentary  instrument,  or  the  administration  of  the  personal 
estate  of  any  person  deceased  (o). 

If  the  executor  retains  for  his  own  benefit,  or  for  the 
benefit  of  any  other  person,  any  legacy  or  residue,  or  any  part 
thereof,  respectively,  which  he  is  entitled  to  retain,  either  in  his 
own  right  or  in  the  right  or  for  the  benefit  of  any  other  person, 
and  upon  which  any  legacy  duty  is  chargeable,  not  having  first  paid 
such  duty,  the  duty  is  a  debt  from  him  to  the  Sovereign  ;  and 
it  is  so  if  he  delivers,  pays,  or  otherwise  howsoever  satisfies  or 
discharges  any  legacy  etc.  to  which  any  other  person  is  entitled, 
and  upon  which  legacy  duty  is  chargeable,  without  receiving  or 
deducting  the  duty.  And  in  the  last-named  case  the  duty  is  also  a 
debt  to  the  Sovereign  from  the  person  to  whom  delivery  etc.  of 
the  legacy  etc.  is  made  (p), 

344.  The  executor  may  from  time  to  time  pay,  deliver,  or  other- 
wise dispose  of  any  legacy,  or  any  part  thereof,  or  distribute  any 
part  of  the  residue  of  any  personal  estate,  on  payment,  from  time 
to  time,  of  the  proportion  of  the  duty  accruing  in  respect  of  the 
part  of  the  personal  estate  so  administered  (g). 

Where  personal  estate  is  appointed  by  will,  in  pursuance 
of  a  general  power  contained  in  a  settlement,  the  executor  of  the 
will  is  the  proper  person  to  administer  it(r),  and  is  primarily  liable 
for  the  payment  of  the  legacy  duty. 

Where  an  annuity  of  a  certain  amount  is  directed  to  be 
purchased,  the  payment  of  legacy  duty  upon  the  sum  necessary  to 
purchase  the  annuity,  calculated  in  accordance  with  the  provisions 


(2)  from  the 
legatee. 


Power  to 
executor  to 
discharge 
legacies  on 
payment  of 
duty  accrued. 

General 
powers. 


Annuities, 


{n)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  63.  The  death  must  be 
after  the  29tli  April,  1909  {ihid.). 

(a)  Legacy  Duty  Act,  1*796  (36  Geo.  3,  c.  52),  s.  6.  The  executor  is  only 
made  liable  for  the  benefit  of  Government,  and  not  on  his  own  account ;  he  is 
no  more  than  surety  for  the  legatee,  and  his  case  falls  within  the  principles 
applied  to  the  case  of  sureties  {Hales  y.  Freeman  (1819),  1  Brod.  &  Bing.  391, 
per  Paek,  J.,  at  p.  399),  that  is,  his  principal  becomes  liable  to  him  for  what- 
ever he  has  paid  {ibid.,  per  Eichardson,  J.,  at  p.  400). 

{p)  Legacy  Duty  Act.  1796  (36  Geo.  3,  c.  52),  s.  6;  Re  Sammon  {183S),  3 
M.  &  W.  381,  per  Parke,  B.,  at  p.  386.  In  Be  Figott  (1833),  1  Cr.  &  M.  827, . 
the  court,  in  exercise  of  its  discretion  under  the  stat.  "(1802)  42  Geo.  3,  c.  99, 
s.  2  (repealed  by  the  Crown  Suits  etc.  Act,  1865  (28  &  29  Vict.  c.  104),  s.  53), 
declined  to .  order  the  surviving  executor  of  the  sole  executor  of  the  sole 
executor  of  a  testator  to  account  for  legacy  duty,  he  having  only  interfered  in 
the  estate  of  his  own  testator  to  sign  necessary  documents,  and  no  assets  of 
the  original  testator  ever  having  come  to  his  hands. 

{(])  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  26.  , 

(r)  Re  Fhilbrick's  Settlemct>it  (1865),  11  Jur.  (n.  s.)  558 ;  Eayes  v.  Oatley  (1872), 
L.  K.  14  Eq.  1 ;  Re  Hoskin's  Trusts  (1877),  6  Oh.  D.  281,  C.  A. 


Part  IV. — Legacy  Duty. 


253 


for  that  purpose,  discharges  the  person  paying  or  satisfying  the      Sect.  6. 
legacy,  as  well  as  the  legatee  himself,  from  all  other  demands  Collection 
in  respect  of  the  legacy  duty  payable  thereon  (s).  of  the  Duty 

The  legacy  duty  on  any  legacy  given  by  way  of  annuity, 
and  made  payable  out  of  another  legacy,  is  to  be  paid  by  the  person 
entitled  to  the  legacy  charged  with  the  annuity  (t). 

The  legacy  duty  payable  on  any  legacy  given  to  be  enjoyed  Legacies 
in  succession  by  different  persons  liable  to  the  same  rate  of  duty  is  ^^3°^^^ 

1         •  1  1     i.1  i.      /  \  persons  in 

to  be  paid  by  the  executor  [a).  succession. 

Where,  however,  the  duty  is  chargeable  at  different  rates  the 
executor  is  chargeable  with  the  duties  in  succession,  unless  the 
property  bequeathed  has  been  transferred  to  trustees,  including  any 
new  or  substituted  trustees  (h),  in  which  case  such  trustees  or  their 
representatives  are  chargeable  with  the  duties  (a). 

So  also  where  any  partial  interest  is  given  or  arises  out  of  any 
such  property,  and  the  partial  interest  is  satisfied  or  paid  by  the 
persons  enjoying  the  property,  those  persons  are  chargeable  with 
the  duty  on  the  partial  interest  {a). 

The  persons  so  chargeable  with  the  duty  are  debtors  to  the  Crown 
Sovereign  in  like  manner  as  the  executor  (a).  debtors 

The  legacy  duty  on  articles  not  yielding  income,  and  given  Settled 
to  be  enjoyed  by  different  persons  in  succession,  is  to  be  paid  by  articles  not 
and  is  to  become  the  debt  of  any  person  for  whose  benefit  the  things  fncomef 
are  sold,  or  who  has  power  to  sell  or  dispose  of  them,  or  who  has 
an  absolute  interest  in  them,  but  is  not  to  be  a  charge  upon  any 
person   by  reason  of  his  having   assented  as  executor  to  the 
bequest  (c). 

Where  'the  articles  are  given  as  heirlooms  to  be  enjoyed  with 
settled  real  estate,  and  tenant  for  life  and  remainderman  in  tail 
join  to  disentail  and  re-settle  the  real  estate  and  assign  the  articles 
to  trustees,  to  the  intent  that  they  may  continue  to  be  enjoyed  as 
heirlooms  therewith,  the  persons  who  at  the  moment  when  the 
interest  actually  vests  in  possession  have  the  right  to  call  for  the 
property  are  the  persons  who  have  an  absolute  interest  in  it  and  are 
liable  for  the  duty  (d). 

Where   any  legacy  (not   chargeable  by  way  of   annuity)  is  Legacy 
given  subject  to  a  contingency  which  may  defeat  the  gift,  and  the  subject  to 
contingency  afterwards  happens,  and  the  legacy  goes  to  a  person  contingency, 
liable  to  a  higher  rate  of  duty  than  the  duty  already  paid,  such 
person  is  to  pay  the  difference  {e). 

345.  Where  a  pecuniary  (/)  or  specific  (^)  legacy  is  satisfied  Legacy 
without  the  legacy  duty  having  been  deducted  or  received,  the  P^^^  without 

(s)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  10. 
(t)  Ibid.,  s.  9. 
(a)  Ihid.,  s.  13. 

(6)  Be  Jones's  Trust  (1852),  21  L.  J.  (CH.)  566. 

(c)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  14.  As  to  objects  of  national, 
scientific,  historic,  or  artistic  interest,  see  p.  251,  ante. 

{d)  A.-a.  V.  Bruce,  [1901]  2  K.  B.  391,  399,  following  Lord  Cranworth,  L.C, 
in  Bryan  v.  Mansion  (1857),  3  Jur.  (n.  s.)  473. 

(e)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  17. 

(/)  Foster  v.  Leij  (1835),  2  Bing.  (n.  C.)  269. 

[g)  Bate  v.  Payne  (1849),  13  Q.  B.  900. 
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Estate  and  Other  Death  Duties. 


Sect.  6, 
Collection 
of  the  Duty. 

duty  having 
been 

deducted. 


In  adminis- 
tration action, 
court  to 
provide  for 
payment 
of  duty. 


executor  may  recover  from  the  legatee,  or  a  purchaser  from  the 
legatee  (h),  the  amount  he  is  subsequently  called  upon  to  pay  for 
duty  on  account  of  the  legacy.  This  right  of  recoupment  is  not 
affected  by  the  fact  that  payment  to  the  legatee  was  made  by  order 
of  the  court  (i),  or  that  a  deed  of  release  and  indemnity  to  the 
executor,  to  which  he  was  a  party,  recited,  without  fraud  or 
deception  on  his  part,  that  he  had  retained  the  amount  of  the 
duty  (k),  or  that  in  the  case  of  a  legacy  given  by  way  of  annuity 
the  legacy  duty  was  not  deducted,  as  it  should  have  been,  from  the 
first  four  yearly  payments  of  the  annuity  (Z),  and  this  notwith- 
standing that  the  legatee  has  parted  with  the  annuity.  The 
purchaser  of  a  legacy  is,  however,  not  liable  for  the  duty  in  respect 
of  a  separate  legacy  bequeathed  by  the  same  will  to  the  same 
legatee  (m). 

Where  the  duty  has  been  paid  by  the  legatee  to  the  agent  of 
the  executor,  and  the  agent  has  misappropriated  it,  the  executor 
cannot  recover  the  amount  from  the  legatee  (n). 

346.  Where  an  action  is  instituted  in  any  court  (o)  concerning 
the  administration  of  the  personal  estate  of  any  person  dying 
testate  or  intestate,  or  any  part  of  such  estate,  in  which  any 
direction  is  given  touching  payment  of  any  legacy,  or  residue,  or 
any  part  thereof,  the  court,  in  giving  directions  concerning  the 
same,  is  to  provide  for  the  due  payment  of  legacy  duty  ;  and  in 
taking  any  account  of  the  personal  estate,  or  otherwise  acting  con- 
cerning it,  the  court  is  to  take  care  that  no  allowance  is  made  for  any 
legacy  etc.  without  due  proof  of  the  legac}^  duty  having  been  paid  (p). 

The  court  is  charged  with  the  duty  of  seeing  that  all  duties  on 
every  transmission  from  the  testator  to  the  person  obtaining  pay- 
ment through  the  action  before  the  court  are  paid  ;  but  is  not 
bound  to  follow  the  legacy  till  its  present  beneficial  owner  is 
found  and  see  that  all  duties  due  by  him  are  paid  (q). 

The  court,  moreover,  is  not  bound  to  provide  for  future  duties  (?•). 

{h)  Jennings  v.  Bond  (1845),  8  I.  Eq.  E.  755,  per  Sugden  (afterwards  Lord 
St.  Leonaiids)_,  L.C.,  at  p.  760;  NisheWs  Trustees  v.  Learmonth  (1845),  8  Dunl. 
(Ct.  of  Sess.)  69.  Secus,  semble,  where  tlie  executor  himself  sells  [Farwell  v. 
Seale  (1849),  3  De  G.  &  Sm.  359). 

{€)  Foster  y.  Ley  (1835),  2  Bing.  (n.  c.)  269. 

[k)  Brooke  v.  ffaymes  (1868),  L.  E.  6  Eq.  25.  The  sum  retained  by  the 
executor  in  this  case  proved  to  be  only  a  part  of  the  legacy  duty  payable. 

{I)  Hales  V.  Freeman  (1819),  1  Brod.  &  Bing.  391  (annuity  assigned  with  a 
covenant  that  it  was  free  from  incumbrance  ;  action  against  legatee). 

(m)  Bignold  v.  Giles  (1858),  28  L.  J.  (CH.)  238  ;  A.-G.  v.  Giles  (1860),  » 
H.  &  N.  255. 

(n)  Horn  Y.  Coleman  (1856),  2  Jur.  (n.  s.)  1127. 

(o)  Including  the  county  courts  (County  Courts  Act,  1888  (51  &  52  Vict. 
0.  43),  s.  56 ;  County  Courts  Act,  1903  (3  Edw.  7,  c.  42),  s.  3.  See  title  County 
CoUETS,  Yol.  YIII.,  pp.  428  et  seq. 

{p)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  25.  See  Supreme  Court 
Eunds  Eules,  1905,  rr.  20,  52  (b),  66  (duties  generally)  ;  Trustee  Act,  1893 
(56  &  57  Vict.  c.  53),  ss.  42,  50  ;  County  Court  Eules,  1903,  Ord.  2,  r.  14 
(legacy  duty,  succession  duty,  and  estate  duty). 

(q)  Fwing's  Trustees  v.  Mathieson  (1906),  44  Sc.  L.  E.  12,  13. 

(r)  Re  Bowes,  Strathmore  v.  Vane,  [1907]  W.  N.  198  (settled  fund  paid  out  to 
trustees  to  be  held  upon  trusts).  Where  life  interest  released,  and  fund  paid 
out  to  beneficiary,  compare  note  (n),  p.  225,  ante. 
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Although  the  court  has  to  provide  for  the  payment  of  the      Sect.  6. 
duty,  the  executor,  being  a  party  to  the  action,  must  see  that  the  Collection 
duty  is  paid  (s),  and,  notwithstanding  that  the  action  is  still  pending,  of  the  Duty, 
must  account  for  the  duty  in  respect  of  any  legacies  which  he  has 
satisfied  (i) . 

347.  The  executor  is  required,  previously  to  retaining  for  his  Transmission 
own  use  any  legacy,  or  residue,  or  any  part  thereof,  to  which  he  is  cmnmis^^^ 
entitled,  and  which  is  chargeable  with  legacy  duty  upon  retainer,  to  sionerrbefore 
transmit  to  the  Commissioners  a  note  containing  the  particulars  of  retainer  of 
the  personal  property  intended  to  be  retained,  and  the  amount  or  ^^S^^J- 
value  thereof,  and  of  the  duty  payable  ;  and  the  Commissioners  are 
to  assess  the  duty  accordingly.    Upon  payment  of  the  duty  the 
Commissioners  are  to  give  a  receipt  for  it  duly  stamped  (a). 

No  accountable  person  is  to  satisfy  or  compound  for  any  stamped 
legacy,  or  any  residue,  or  any  part  thereof  respectively,  in  respect  receipts, 
of  which  the  duty  is  payable,  without  taking  a  receipt  (h)  or  dis- 
charge in  writing  for  the  same.  The  receipt  etc.  is  to  be  dated, 
and  is  to  disclose  the  name  of  the  deceased  person  under  whose  will 
etc.  the  title  to  the  legacy  etc.  accrues,  the  name  of  the  person  to 
whom  the  receipt  etc.  is  given,  and  the  name  of  the  legatee  or 
successor,  and  also  the  amount  or  value  of  the  legacy  etc.  for  which 
the  discharge  is  given,  and  the  amount  and  rate  of  duty  payable 
and  allowed  thereon  (c). 

No  such  receipt  etc.  is  to  be  received  in  evidence,  or  is  to  be 
available  in  any  manner,  unless  duly  stamped  ;  and  no  evidence 
as  to  any  payment  etc.  of  any  legacy  etc.  is  to  be  given  without 
production' of  the  receipt  etc.  duly  stamped,  unless  the  actual  pay- 
ment of  the  legacy  duty,  as,  e.g.,  by  a  certificate  on  behalf  of  the 
Commissioners  that  the  duty  has  been  paid  (d),  is  first  given  in 
evidence  (e). 

Stamped  receipts  are  not  required  for  payments  of  annuities,  or 
for  legacies  chargeable  with  duty  as  annuities,  except  the  several 
payments  which  complete  the  payments  for  each  of  the  first  four 
years  during  which  such  annuity  is  payable,  or  in  respect  of  which 
such  legacy  or  bequest  is  chargeable  with  duty  as  an  annuity  (e). 

(s)  Bowra  v.  Rhodes  (1862),  10  W.  B.  747.  Solicitors  should  also  assist  the 
court  in  seeing  that  payment  of  the  duty  is  provided  for  {Bryan  v.  Mansion 
(1857),  3  Jur.  (n.  s.  j  473,  per  Lord  Cranworth,  L.C.,  at  p.  474). 

{t)  Re  Sammon  (1838),  3  M.  &  W.  381. 

(a)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  35;  see  note  (/),  p.  256, 
post. 

(b)  The  Commissioners  may  provide  printed  forms  (Legacy  Duty  Act,  1796 
(36  Geo.  3,  c.  52),  s.  5). 

(c)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  27. 

(d)  Hoiue  {Earl)  y.  Lichfield  {Earl)  (1867),  2  Ch.  App.  155.  A  copy  of  the 
entry  in  the  books  of  the  Commissioners  of  the  payment  of  the  duty  is  to  be 
admitted  as  evidence  thereof  (Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  27  ; 
Harrison  v.  Borwell  (1839),  10  Sim.  380).  Where,  on  application  for  payment 
out  of  court  of  a  legacy  on  which  duty  had  been  paid,  a  certificate  had  been 
refused,  because  the  general  residuary  account  had  not  been  filed,  notice  was 
ordered  to  be  given  to  the  Commissioners  that  the  fund  would  be  paid  out 
within  seven  days  unless  cause  to  the  contrary  was  shown  by  them  {Re 
Marsham  (1863),  9  L.  T.  533). 

(e)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  27. 
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Sect.  6. 
Collection 
of  the  Duty. 


Liability 
ceasing  after 
a  specified 
period. 


Discharge  of 
executor  etc. 
from  duty  on 
distribution 
of  fund. 


The  duty 
is  payable 
out  of  the 
legacy  itself. 


Every  receipt  etc.  for  a  legacy  etc.  must  be  transmitted  to  the 
office  appointed  by  the  Commissioners  to  be  stamped,  and  the  duty 
must  be  paid  within  twenty-one  days  of  the  date  thereof;  and  the 
proper  officer  is  to  write  a  dated  receipt  for  the  duty  upon  the 
receipt  etc.  and  enter  the  amount  in  a  book,  and  the  receipt  etc.  is 
to  be  stamped  with  a  stamp  denoting  the  rate  of  duty  (/). 

Every  receipt  etc.  for  any  legacy  etc.  so  duly  stamped  is  to  be 
free  from  all  other  stamp  duties  upon  receipts  or  discharges  for 
money  {g), 

(2)  Limitation  of  Personal  Liahility. 

348.  Under  a  testamentary  document  admitted  to  probate,  or 
under  letters  of  administration,  no  person  is  liable  for  payment  of ' 
any  legacy  duty  after  the  expiration  of  six  years  from  the  date  of 
settlement  of  the  account  in  respect  of  which  the  duty  is  payable, 
provided  that  such  account  was  in  all  respects  a  full  and  true 
account,  and  contained  all  material  facts  for  the  ascertainment  of 
the  rate  and  amount  of  duty ;  and  no  trustee,  executor,  or  admini- 
strator is,  after  the  expiration  of  such  six  years,  liable  for  the  duty, 
if  it  is  proved  to  the  satisfaction  of  the  Commissioners  that  the 
account  rendered  was  correct  to  the  best  of  his  knowledge,  informa- 
tion, and  belief  Qi), 

When  an  executor,  administrator,  or  trustee,  has  given  notice, . 
in  writing  to  the  Commissioners  for  any  claim  to  legacy  duty' 
or  succession  duty  in  respect  of  any  fund  in  his  hands  which 
he  intends  to  distribute,  and  has  delivered  to  the  Commissioners 
all  particulars  which  they  may  require  in  order  to  ascertain  the 
existence  and  extent  of  any  such  claim,  he  is  at  liberty  to  distribute 
the  fund  amongst  the  parties  entitled  thereto,  after  satisfaction  of 
any  claims  to  duty  made  by  the  Commissioners,  and  is  entitled  to 
receive  from  them  a  certificate  discharging  him  from  his  liability 
to  any  duty  in  respect  of  the  fund  (i). 

The  certificate  does  not,  however,  in  any  way  affect  the  liability 
of  any  person  other  than  the  person  in  whose  favour  it  is  expressed 
to  be  given  (i). 

Sub-Sect.  4. — Out  of  luhat  Property  the  Duty  is  payaNe. 

349.  Legacy  duty  is  chargeable  upon  (k),  and,  apart  from  express 
direction  (Z),  is  to  be  deducted  tvom.(m),  or  retained  out  of  (n),  or 
paid  out  of  (o),  or  raised  and  paid  out  of  (p),  the  legacy  or  residue 

(/)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  29.  The  machinery  provided 
by  this  section  is  now  for  the  most  part  obsolete.  The  receipt  should  be  sent 
by  post,  addressed  to  the  Secretary  of  the  Estate  Duty  Office,  when  it  will  be 
examined,  and  if  satisfactory  a  formal  assessment  of  the  duty  and  any  interest 
payable  will  be  made,  and,  upon  payment  of  the  amount  assessed,  the  form,  duly 
stamped  and  receipted,  will  be  returned  to  the  sender. 

{g)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  41. 

(A)  Customs  and  Inland  Eevenue  Act,  1889  (52  &  53  Vict.  c.  7),  s.  14. 

(i)  Customs  and  Inland  Eevenue  Act,  1880  (43  Yict.  c.  14),  s.  12. 

[k)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  ss.  6,  8,  11,  12,  14,  17—19,  21. 

(l)  I  hid.,  s.  21. 

(m)  Ihid.,  ss.  6,  10,  13,  24. 

(w)  Ih'd.,  ss.  9,  13 ;  Legacy  Duty  Act,  1805  (45  Geo.  3,  c.  28),  s.  5. 

(o)  Legacy  Duty  Act  1796  (36  Geo.  3,  c.  52),  ss.  11,  12,  17. 

(p)  Ibid.,  s.  19.  j 
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in  respect  of  which  it  is  payable,  or,  in  the  case  of  specific  effects.  Sect.  6. 

is  to  be  received  (q)  from  the  legatee  in  exchange  for  them.  Collection 

Where  a  legacy  is  compounded  for,  the  legacy  duty,  apart  from  of  the  Duty, 
express  stipulation  to  the  contrary,  comes  out  of  the  amount  of  the 
composition  (?•),  although  it  is  otherwise  where  the  amount  is  the 
agreed  price  for  a  release  of  all  claims  (s). 

350.  The  duty  is  a  Government  charge  (t)  on  the  legacy  etc.  The  duty 
itself  (a),  and  not  on  the  estate  generally  (b).  It  is,  however,  not  follows  the 
an  incumbrance  (h),  properly  so  called  (c),  although  it  is  a  burden  (d) 
upon  the  legacy,  apart  from  express  stipulation  to  the  contrary  (e), 
and  follows  it,  in  the  absence  of  express  contract  (/),  in  the  hands 
of  everyone  who  acquires  a  right  to  it  (g),  whether  it  was  acquired  in 
possession  (h)  or  reversion  (i). 

The  legacy  duty  payable  in  respect  of  a  bequest  etc.  to  one 
person  cannot  be  deducted  from  the  assets  comprised  in  a  bequest 
etc.  to  another  person  (k).  Nor  can  the  unpaid  duty  in  respect  of  a 
life  interest  be  paid  out  of  the  capital  to  which  another  legatee 
is  entitled  (I).  Even  where  separate  legacies  under  a  will  are 
bequeathed  to  the  same  legatee,  there  is  no  lien  upon  one  legacy 
for  the  duty  on  the  other  legacy  (m) ;  and  the  same  rule  holds  with 
regard  to  separate  parts  of  one  and  the  same  legacy  (m). 


{q)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  ss.  6,  24. 

{r)  Fischer  y.  Seafield  (Earl)  (1825),  4  Sh.  (Ct.  of  Sess.)  192,  j^er  the  Lord 
Ordinary  (Mea.dowbank),  at  p.  194.  In  the  actual  case,  the  legatee  agreed  to 
■give  a  full  and  ample  discharge,  and  such  discharge,  to  be  available  in  law, 
must  be  duly  stamped  and  at  the  expense  of  the  legatee  {ibid.,  per  the  Lord 
President  (Hope),  at  p.  196). 

(s)  Greville  v.  Oreville  (No.  2)  (1859),  27  Beav.  596. 

[t)  Bliss  V.  Putnam  (1843),  7  Beav.  40,  per  Lord  Laj^gdale,  M.R.,  at  p.  41. 
(a)  WarhricJc  v.  Varleij  (No.  1)  (1861),  30  Beav.  241,  per  Eomilly,  M.E,.,  at 
p.  242. 

(&)  Noel  V.  Henley  {Lord)  (1819),  7  Price,  241,  per  EiCHARDS,  C.B.,  at  p.  253. 
(c)  Re  Repington,  Wodehouse  v.  Scohell,  [1904]  1  Ch.  811,  per  Farwell,  J.,  at 
p.  814. 

.{d)  Fischer  v.  Seajield  {Earl)  (1825),  4  Sh.  (Ct.  of  Sess.)  192,  per  the  Lord 
Ordinary  (Meadowbank),  at  p.  196 ;  Nishetfs  Trustees  v.  Learmonth  (1845),  8 
.Dunl.  (Ct.  of  Sess.)  69,  74,  75,  76.  A  "burden"  in  the  sense  here  used  is 
an  obligation  on  a  person  as  owner  of  the  legacy  (compare  Green's  Encyclo- 
paedia of  Scots  Law,  Vol.  II.,  p.  239). 
(e)  Fischer  v.  Seajield  {Earl),  supra. 
{/)  Re  Repington,  Wodehouse  v.  Scohell,  supra. 

{g)  Bryan  v.  Mansion  (1857),  3  Jur:  (n.  s.)  473  ;,  Bliss  v.  Putnam,  supra  ; 
Nishetfs  Trustees  v.  Learmonth,  supra;  A.-G.  v.  Bruce,  [1901]  2  K.  B.  391  ;  Re 
Repington,  Wodehouse  v.  Scohell,  supra.  A  covenant  for  further  assurance  does 
not  bind  the  assignor  to  indemnify  the  assigned  legacy  against  legacy  duty 
■{Re  Repington,  Wodehouse  v.  Scohell,  supra). 

(Ji)  Bliss  V.  Putnam,  supra  ;  NisheiVs  Trustees  v.  Learmonth,  supra. 

[i)  Bryan  v.  Mansion,  supra;  A.-G.  v.  Bruce,  supra;  Re  Repington,  Wodehouse 
y.  Scohell,  supra. 

{k)  Wright  Y.  Barnewall  (1849),  13  Jur.  1041 ;   see  also  RicJcs  v.  Keat  (1840), 
3  Beav.  141. 

(l)  Bowra  v.  Rhodes  (1862),  10  W.  E.  747. 

(m)  Bignold  v.  Giles  (1858),  28  L.  J.  (cH.)  238  ;  A.-G.  y.  Giles  (1860),  5  ) 
H.  &  N.  255.    See  also  Re  Currie,  Bjorkman  y.  Kimherley  {Lord)  (1888),  57  L.  J. 
{cH.)  743,  cited  note  (o),  p.  317,  post. 

{n)  Re  Repington,  Wodehouse  y.  Scohell,  supra. 
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Where  a  legacy  is  given  free  of  duty,  the  duty,  apart  from  express 
direction,  is  payable  out  of  the  same  property  as  the  legacy  (o). 

351.  "Whenever  any  action  is  pending  in  any  court  for  the 
administration  of  any  property  chargeable  with  legacy  duty,  the 
court  is  to  provide,  out  of  any  property  in  its  possession  and 
control,  for  the  payment  of  duty  to  the  Commissioners  (p). 

Sub-Sect.  5. — Bemission  of  Duty  and  Interest. 

352.  The  Commissioners  and  the  Treasury,  respectively,  have, 
as  already  stated  (q),  certain  powers  to  remit  legacy  duty  and 
interest  thereon. 

Sub-Sect.  6. — Commutation  of  Duty  and  Composition  of  Claims. 

353.  The  Commissioners  may,  upon  application  of  the  account- 
able persons,  commute,  for  a  certain  sum  to  be  presently  paid,  the 
legacy  duty  presumptively  payable  in  respect  of  any  interest  in 
expectancy  upon  the  determination  of  a  life  or  other  temporary 
interest  in  possession  in  a  legacy,  or  residue,  provided  that  any 
duty  payable  upon  the  life  etc.  interest  has  been  satisfied  (r).  For 
assessing  the  amount  of  duty  payable,  the  Commissioners  are  to  set 
a  present  value  upon  the  presumptive  duty,  regard  being  had  to 
any  contingencies  affecting  the  liability  to  the  duty,  and  interest 
being  reckoned  at  the  rate  of  3  per  cent,  (s),  and  upon  receipt  of 
the  certain  sum  the  Commissioners  are  to  give  a  discharge  for  the 
duty  accordingly  (r). 

The  Commissioners,  upon  application  of  the  person  acting 
in  the  execution  of  the  will  of  any  deceased  person,  and  upon 
delivery  to  them  of  an  account  showing  the  amount  of  the  estate 
and  effects  in  respect  of  which  legacy  duty  is  payable,  and  the 
names  or  description  of  class  of  the  persons  entitled  in  possession 
or  expectancy,  and  their  degrees  of  consanguinity  to  the  testator, 
may  assess  the  duty  upon  the  amount  shown  by  the  account  at 
such  a  sum  by  way  of  composition  as,  having  regard  to  the  circum- 
stances, appears  to  be  proper,  and  may  accept  payment  of  the  duty 
so  assessed  in  full  discharge  of  all  claims  for  legacy  duty  under  the 
will(0.  If  the  Commissioners  are  of  opinion  that  the  application 
should  receive  the  assent  of  any  person,  they  are  to  refuse  to  enter- 
tain the  application  until  the  assent  has  been  given  {t).  This 
power  is  distinct  from  the  Commissioners'  power,  already  stated  (a), 
to  compound  for  death  duties  generally  (6). 

(o)  Noel  V.  Henley  {Lord)  (1819),  7  Price,  241,  253  ;  see  also  Re  Fermoy  {Lord) 
(1890),  fully  stated,  MacCarthy's  Leading  Cases  in  Land  Purchase  Law,  at  p.  55. 
(p)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  53. 
{q)  See  p.  182,  ante. 

{rS  Customs  and  Inland  Revenue  Act,  1880  (43  Yict.  c.  14),  s.  11. 
(s)  I.e.,  the  rate  of  discount  for  the  time  being  allowed  by  the  Commissioners 
in  respect  of  succession  duty  paid  in  advance  {ibid.). 

{t)  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Vict.  c.  12),  s.  43. 
(a)  See  p.  181,  ante. 

{h)  There  is  a  power  in  the  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  33,  to 
compound  for  legacy  duty,  in  certain  circumstances,  under  the  authority  of 
the  court.   This  provision  is,  however,  in  practice  obsolete. 


Part  IV.— Legacy  Duty. 


259 


Sect.  7. — Interest,  Penalties,  and  Proceedings,  ^^ot.  7. 

o    o           T  .    .  Interest, 

Sub-Sect,  h— Interest.  Penalties, 

354.  The  provision  with  regard  to  the  payment  of  interest  on  and  Pro- 
estate  duty,  already  stated  (c),  applies  also  to  legacy  duty  {d),  ceedmgs. 


Sub-Sect.  2. — Penalties, 

355.  If  the  executor  retains  to  his  own  use  any  legacy  etc.  to 
which  he  is  entitled,  but  neglects  to  pay  the  legacy  duty  (if  any) 
within  fourteen  days  after  it  ought  to  be  paid,  he  is  liable  to  forfeit 
and  pay  treble  the  value  of  the  duty  chargeable  (e). 

Any  person  accountable  for  the  payment  of  legacy  duty  who 
pays,  delivers,  or  otherwise  disposes  of,  or  in  any  manner  satisfies 
or  discharges,  or  compounds  for  any  legacy  given  by  a  will  or 
testamentary  instrument,  or  the  residue,  or  any  part  of  the 
residue,  of  the  personal  estate  of  a  deceased  person,  to  or  for  the 
benefit  of  any  person  entitled  to  it,  without  taking  a  written  receipt 
or  discharge,  and  causing  the  same  to  be  stamped  within  the  time 
allow^ed,  and  any  person  receiving  or  taking  the  benefit  of  the 
legacy  etc.  without  giving  a  written  receipt  or  discharge  for  it 
expressing  that  the  duty  payable  in  respect  of  it  has  been  allowed 
or  paid  to  the  person  to  whom  the  receipt  or  discharge  is  given,, 
and  dated  on  the  day  of  signing,  is  subject  to  a  penalty  of  10  per 
cent,  on  the  amount  or  value  of  such  legacy  etc.  if). 

A  receipt  or  discharge  not  presented  for  payment  of  the  duty  and 
stamping  within  twenty-one  days  after  its  date  may  be  stamped 
thereafter  on  payment  of  the  duty  and  a  penalty  of  10  per  cent,  on 
the  duty  {g). 

If,  how^ever,  the  receipt  or  discharge  was  signed  out  of  Great 
Britain,  and  is  brought  to  be  stamped  within  twenty-one  days  after 
its  being  received  in  Great  Britain,  the  Commissioners  may  remit 
any  penalty  that  may  have  been  incurred  thereon  {h). 

Persons  paying  too  little  legacy  duty  for  any  legacy  etc.,  upon 
satisfying  the  Commissioners  upon  oath  or  affirmation  that  the 
payment  was  made  by  mistake  and  without  any  intention  to 
defraud,  may  (if  no  action  be  instituted  concerning  the  same)  have 
the  mistake  rectified,  on  application  to  the  Commissioners  within 
three  calendar  months  from  the  time  that  the  mistake  was  made,, 
and  on  payment  of  the  difference  of  duty,  together  with  10  per 
cent,  on  the  difference  by  way  of  penalty  (i). 

Persons  paying  or  satisfying  any  legacy  or  residue,  or  any  part 

(c)  See  p.  225,  ante, 

{(1)  Finance  Act,  1896  (59  &  60  Yict.  c.  28),  s.  18  (2).  If  an  executor, 
through  negligence,  pays  too  high  a  rate  of  duty,  he  must  pay  interest  to  the 
legatee,  upon  the  amount  of  duty  overpaid,  for  the  period  between  the  payment 
of  the  duty  and  the  repayment  of  the  amount  overpaid  (Shaiu  v.  Turhett  (1862), 
14  L  Ch.  K.  476,  C.  A.). 

(e)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  35. 

(/)  Ihid.,  s.  28. 

(V)  Ihid.,  s.  29;  Probate  and  Legacy  Duties  Act,  1808  (48  Geo.  3,  c.  149), 
s.  44. 

(A)  Probate  and  Legacy  Duties  Act,  1808  (48  Geo.  3,  c.  149),  s.  44. 
(/)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  30.  • 

K  2 


Retainer  by 
executor. 


Paying  or 

receiving 

legacies 

without 

stamped 

receipts. 


Duty  not 
paid  within 
twenty-one 
days  of  the 
date  of 
signing  the 
receipt. 


Mistakes  in 
paying  duty 
rectified. 


260 


Estate  and  Other  Death  Duties. 


Sect.  7. 

Interest, 
Penalties, 
and  Pro- 
ceedings. 


Altering 
receipts. 


Waiver  of 
penalties  by 
payment  of 
duty  with 
interest. 

Persons 
swearing 
.falsely  guilty 
of  perjury. 


Legatees 
refusing  to 
accept 

legacies  after 
deduction 
of  duty. 


of  residue,  or  receiving  the  same,  contrary  to  the  provisions  of  the 
Legacy  Duty  Act,  1796  (A;),  who,  within  twelve  calendar  months 
after  the  offence  has  been  committed,  discover  the  other  persons 
offending,  so  that  the  persons  so  discovered  are  thereupon  convicted, 
are  indemnified  and  discharged  from  all  penalties  incurred  for  any 
offence  under  the  Act  (I). 

A  penalty  of  i^500  is  incurred  by  any  person  who  makes  any 
alteration  in  any  assessment  or  receipt  for  the  duty  after  it  has  been 
signed  by  the  officer  appointed  to  do  so,  or  who  publishes  as  true 
such  altered  assessment  etc.  with  intent  to  defraud  the  Sovereign 
or  any  other  person  (m). 

The  acceptance  or  recovery  by  the  Commissioners  of  arrears  of 
duty,  with  interest  thereon,  is  an  absolute  waiver  of  the  penalties  (if 
any)  which  may  have  been  incurred  under  the  Legacy  Duty  Acts  (n) . 

Persons  convicted  of  wilfully  and  corruptly  swearing,  affirming, 
or  alleging  falsely,  upon  any  oath  or  affirmation,  with  intent  to 
defraud  the  Sovereign  of  any  legacy  duty,  or  with  intent  to  charge 
any  person  with  any  greater  or  other  duty  than  he  should  be  charged 
with,  are  liable  to  the  same  pains  and  penalties  as  if  they  were 
convicted  of  perjury  (o). 

Sub-Sect.  3. — Proceedings. 

356.  If  any  accountable  person  offers  to  pay  any  pecuniary 
legacy  etc.,  deducting  the  duty  payable  thereon,  or  offers  to  deliver, 
or  otherwise  dispose  of,  any  specific  legacy  or  specific  property,  part 
of  any  residue,  to  or  for  the  benefit  of  the  person  entitled  thereto,, 
or  to  any  trustee  for  such  person,  upon  payment  of  the  duty  upon 
it,  and  the  person  entitled  to  it,  or  the  trustee  for  such  person, 
refuses  to  accept  the  offer  and  to  give  a  proper  release  and  discharge 
for  the  legacy  etc.  offered  to  be  so  paid  etc.,  then,  although  no  actual 
tender  be  made,  if  any  action  is  afterwards  instituted  for  such  legacy 
etc.,  the  court  may.  order  all  costs,  charges,  and  expenses  attending 
the  same  to  be  paid  by  the  person  so  refusing  to  accept  the  offer,  or 
to  Join  in  the  release  etc.,  or  to  order  such  costs  etc.  to  be  deducted 
out  of  the  legacy  etc.,  together  with  the  duty  upon  it,  as  the  court 
sees  fit  ( _p) .  In  actions  instituted  for  the  payment  of  any  legacy, 
where  the  party  sued  may  wish  to  stop  proceedings  on  payment  etc. 
of  the  bequest,  after  deducting  or  receiving  the  duty,  the  court,  on 
application  in  a  summary  way,  may  make  such  order  for  payment 
etc.  of  such  legacy  etc.,  and  for  payment  of  duty  and  costs  etc.,  as 
seems  just  (|)). 

{h)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52). 
(Z)  Hid.,  s.  31. 
Im)  Ibid.,  s.  39. 

(n)  Inland  Eevenue  Act,  1868  (31  &  32  Yict.  c.  124),  s.  9.  As  to  the  mitiga- 
tion,  recovery,  and  appropriation  of  penalties,  see  tlie  Legacy  Duty  Act,  1796 
(36  Geo.  3,  c.  52),  ss.  43,  44;  Inland  Eevenue  Eegulation  Act,  1890  (53  &  54 
Yict.  c.  21),  ss.  22  (2),  33  (1),  35  (1),  (2).  As  to  the  reward,  in  certain  circum- 
stances, of  informers  out  of  penalties  recovered,  see  the  Legacy  Duty  Act,  1796 
(36  Geo.  3,  c.  52),  s.  44 ;  and  as  to  the  general  power  to  reward  informers,  see 
the  Inland  Eevenue  Eegulation  Act,  1890  (53  &  54  Vict.  c.  21),  s.  32. 

(o)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  38,;  see  title  Criminal  Law 
AND  Pkocedure,  Yol.  IX.,  p.  490. 

(p)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  24. 
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357.  In  cases  of  specific  legacies,  and  where  the  residue  of  any 
personal  estate  consists  of  property  not  reduced  into  money  during 
the  administration  of  the  estate  (q),  the  executor  or  other  account- 
able person  may  set  a  value  thereon  and  offer  to  pay  the  duty 
according  to  such  value,  or  may  require  the  Commissioners  to 
appoint  a  person  to  set  such  value,  at  the  expense  of  the  person  by 
whom  the  duty  ought  to  be  paid  ;  and  the  Commissioners  may 
accept  the  dut}^  offered  to  be  paid  upon  the  value  set  by  the  account- 
able person,  without  such  appraisement,  if  they  think  fit(7-).  If, 
however,  the  Commissioners  are  not  satisfied  with  the  estimate  of 
value  upon  which  the  duty  is  offered,they  may  appoint  a  person  to 
appraise  the  effects  and  to  set  a  value  thereon,  and  they  are  to  assess 
the  duty  upon  that  value,  and  are  to  require  the  same  to  be  paid  (r). 

If  any  dispute  arises  between  the  legatee  etc.  and  the  accountable 
person  with  respect  to  the  value  of  the  legacy  etc.  or  the  duty  to 
be  paid  upon  it,  the  duty  is  to  be  assessed  by  the  Commissioners 
on  reference  to  them  by  either  party  for  that  purpose,  and  if  the 
value  of  the  property  is  in  dispute  the  Commissioners  are  to  cause 
an  appraisement  to  be  made  at  the  expense  of  the  person  by  whom 
the  duty  ought  to  be  paid  and  to  assess  the  duty  accordingly  (s). 

358.  If  any  person  accountable  for  or  chargeable  with  legacy 
duty  required  by  the  Commissioners  to  deliver  an  account,  makes 
default  in  doing  so,  the  Commissioners  may  sue  out  of  the  King's 
Bench  Division  a  writ  of  summons  (t). 

It  is  so  also  where  the  Commissioners  make  an  assessment 
of  legacy  duty,  and  the  duty  is  not  paid,  and  there  is  no  notice 
of  disputing  the  liability  to  assessment  (a). 

Sect.  8. — Repayment  of  Overpaid  Duty, 

359.  If  at  any  time  after  payment  of  legacy  duty  any  debt  is 
recovered  against  the  estate,  or  any  loss  happens,  by  reason  of  which, 
or  for  any  other  just  cause,  any  legatee  etc.  is  obliged  to  refund  any 
legacy  etc.  received  or  retained  by  him,  or  any  part  thereof,  the 
Commissioners,  upon  due  proof  on  oath,  to  their  satisfaction,  of  the 
amount  refunded,  and  that  by  reason  thereof  there  has  been  an 
overpayment  of  duty,  are  to  adjust  the  amount  of  the  overpaid  duty 
and  to  repay  the  same  or  to  allow  the  same  in  future  payments  (h). 


Sect.  7. 
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ceedings. 
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Summary 
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{q)  A.-G.  V.  Hardier  (1883),  11  Q.  B.  D.  16,  per  Pollock,  B.,  at  p.  19;  see 
also  A.-G.  V.  Smith,  [1893]  1  Q.  B.  239,  0.  A. 

(r)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  22.  In  the  event  of  dispute 
"between  the  accountable  person  and  the  Commissioners,  there  is  a  power  to  the 
accountable  person  to  appeal  to  the  Commissioners  of  Land  Tax  (ibid.).  This 
provision  is,  however,  obsolete. 

(s)  I  hid.  There  is  a  similar  power  of  appeal  to  the  Commissioners  of  Land 
Tax  {ibid.),  which  provision  is,  however,  also  obsolete. 

{t)  Crown  Suits  etc.  Act,  1865  (28  &  29  Viet.  c.  104),  s.  55 ;  see  title  Crown 
Peactice,  Vol.  X.,  p.  19. 

(a)  Ibid.,  s.  56;  see  title  Crown  PiRACTiCE,  Vol.  X,,  p.  19. 

(&)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  34.  As  to  proceedings  by 
petition  of  right  under  the  Petitions  of  Right  Act,  1860  (23  &  24  Vict.  c.  34),  if 
the  Commissioners  decline  to  repay,  see  title  Ceown  Peactice,  Vol.  X., 
pp.  26—35. 
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If  the  authority  under  or  by  colour  of  which  any  person  has 
administered  any  part  of  the  estate  or  effects  of  any  deceased 
person  is  void,  or  is  repealed  (c),  or  is  declared  void,  and  before  the 
avoidance  etc.  such  person  has  paid  any  legacy  duty  which  is  not 
allowed  to  him  out  of  the  estate  by  reason  that  such  duty  was  not 
really  due  or  payable,  the  Commissioners,  upon  proof  satisfactory  to 
them,  are  to  repay  to  him  or  his  representatives  the  amount  of  the 
duty  so  paid  (d). 

In  case,  however,  such  duty  ought  to  have  been  paid  by  the 
rightful  executor  or  administrator  of  such  deceased  person,  the 
payment  in  respect  of  the  said  duty  is  to  be  valid  and  effectual,  and 
is  to  be  allowed  in  account  with  them  as  payments  made  in  the  due 
course  of  administration  (e). 

Where  an  annuity  is  determinable  upon  any  other  contingency 
than  death,  and  the  contingency  happens,  and  the  value  of  the 
annuity,  upon  the  application  of  the  person  who  paid  the  duty,  is 
calculated  according  to  the  term  for  which  it  endured,  the  amount 
of  any  abatement  of  duty  is  to  be  paid  to  the  person  entitled  (/). 


Part  V. — Succession  Duty. 

Sect.  1. — The  Imposition  of  the  Duty, 

The  extent  360.  Succession  duty  (g)  is  leviable,  except  where,  upon  the 
of  the  charge,  game  acquisition  of  the  same  property,  legacy  duty  is  charge- 

(c)  In  the  case  of  a  revoked  probate,  it  is  immaterial  whether  the  decree  of 
the  court  was  obtained  by  consent  or  not ;  see  p.  244,  ante. 

(d)  Legacy  Duty  Act,  1796  (36  Greo.  3,  c.  52),  s.  37. 

(e)  I  hid.    The  person  who  made  the  payment  is  not  to  be  molested  etc.  in 
respect  of  such  payment  [ibid.). 

(/)  Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  8. 

ig)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  ss.  1—18, 20—46,  49—55 ; 
Crown  Suits  etc.  Act,  1865  (28  &  29  Yict.  c.  104),  Part  Y. ;  Customs  and  Inland  i 
Eevenue  Act,  1880  (43  Yict.  c.  14),  ss.  11, 12;  Customs  and  Inland  Eevenue  Act,  | 
1881  (44  &  45  Yict.  c.  12),  ss.  36,  41  ;  Customs  and  Inland  Eevenue  Act,  1888 
(51  &  52  Yict.  c.  8),  ss.  21,  22  (Part  lY.) ;  Customs  and  Inland  Eevenue  Act,  1889 
(52  &  53  Yict.  c.  7),  ss.  10,  12—15;  Finance  Act,  1894  (57  &  58  Yict.  c.  30), 
ss.  5,  13,  15,  16,  18,  22  (1)  (g),  22  (2)  (a),  24,  Sched.  I.  ;  Finance  Act,  1896 
(59  &  60  Yict.  c.  28),  s.  18  ;  Finance  Act,  1900  (63  &  64  Yict.  c.  7),  s.  14 ; 
Finance  Act,  1907  (7  Edw.  7,  c.  13),  s.  13  ;  Finance  (1909-10)  Act,  1910  (10 
Edw.  7,  c.  8),  ss.  56  (1),  58,  Ql  (5),  63,  64.  The  Succession  Duty  Act,  1853 
(16  &  17  Yict.  c.  51),  speaks  in  common  parlance,  and  does  not  use  terms  of  art 
{A.-G.  v.  Middleton  [Lord)  (1858),  3  H.  &  N.  125,  per  Beamwell,  B.,  at  p.  140) ; 
and  is  to  be  construed  according  to  the  popular  use  of  the  language  employed 
[Brayhrooke  (Lord)  v.  A.-G.  (1861),  9  H.  L.  Gas.  150,  per  Lord  Campbell,  L.C., 
at  p.  165,  stating  the  result  of  Saltoun  [Lord)  v.  Advocate- General  (1860),  3 
Macq.  659,  H.  L.).  The  Act  was  so  framed  as  to  embrace  estates  both  in  Scot- 
land and  in  England,  and,  therefore,  notwithstanding  the  great  differences 
between  the  tenure  of  property  in  the  two  countries,  a  construction  must  be 
found  which  would  sustain  the  Act  as  applying  either  to  an  English  or  a 
Scottish  estate,  and  the  same  words  must  regulate  the  construction  of  the  Act 
in  both  cases  [Zetland  [Earl)  v.  Lord  Advocate  (1878),  3  App.  Cas.  oOo,  per  Lord 
Hatherley,  at  p.  511,  on  the  authority  of  Saltoun  [Lord)  v.  Advocate- General, 
supra,  at  pp.  671,  678,  684,  686).  Decisions  on  the  Act  (at  least  of  the  H.  L.) 
affecting  Scottish  entailed  estate  are,  therefore,  an  authority  with  regard  to 
English  entailed  estate. 

The  following  further  statutes  deal  with  succession  duty  in  Scotland  and  | 
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of  the  Duty. 


Meaning  of 

(1)  "Succes- 
sion "  ; 

(2)  "Pro- 
perty "  ; 

(3)  "Eeal 
property." 

(4)  "  Per- 
sonal pro- 
perty." 

Money 
payable 
under  an 
engagement* 


able  (h),  and  save  as  expressly  provided  (i),  according  to  the  value,  Sect.  i. 

ascertained  in  the  prescribed  manner  (k),  in  respect  of  every  The_ 

"  succession  "  (1)  upon  death  (m),  whether  conferred  by  disposition  Imposition 
or  through  devolution  by  law 

The  death  must  be  after  the  18th  May,  1853  (o). 

Sect.  2. — The  Succession, 
Sub-Sect.  1. — Property, 
361.  A  "succession"  is  any  property  which,  in  its  own  nature  (p)* 
is  chargeable  with  duty  under  the  Succession  Duty  Act,  1853  (q). 
"  Property  "  means  real  and  personal  property  (r). 
"Keal  property"  includes  all  freehold,  copyhold,  customary, 
leasehold  and  other  hereditaments,  corporeal  or  incorporeal,  in  the 
United  Kingdom,  and  all  estates  therein  (s). 

Personal  property  "  does  not  include  leaseholds  (t),  but  it  includes 
money  payable  under  any  engagement  (a),  and  all  other  property 
which  is  not  "  real  property  "  (h). 

An  annuity  (c)  or  a  capital  sum  (d)  secured,  e.g.,  by 
covenant  (^)  or  bond(y),  is  money  payable  under  an  engage- 
Ireland  : — Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  47  ;  Probate  Duty 
Act,  1861  (24  &  25  Vict.  c.  92),  s.  1. 

(A)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  18. 
(i)  See  pp.  276—282,  post- 
lie)  See  pp.  286—292,  post. 

(/)  The  word  "  succession  "  was  adopted  for  the  purpose  of  denoting  any  pro- 
perty passing  upon  death  from  one  person  to  another  by  virtue  of  any  gift  or 
descent,  or  of  any  contract  not  being  a  lond  fida  contract  of  purchase  {Floyer  v. 
Bankts  (1863),  3  De  G.  J.  &  Sm.  306,  per  Lord  Westbury,  L.O.,  at  p.  311). 

(m)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  ss.  2,  10. 

\n)  It  is  clear  that  the  terms  "disposition"  and  "devolution"  must  have 
been  intended  to  comprehend  and  exhaust  every  conceivable  mode  by  which 
property  can  pass,  whether  by  act  of  parties  or  by  act  of  the  law  {Northiimber^ 
land  {Duke)  v.  A.-G.,  [1905]  A.  C.  406,  per  Lord  Macnaghten,  at  p.  410). 

(o)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  54. 

(p)  A.-G.  V.  Sefto7i  {Earl)  (1865),  11  H.  L.  Gas.  257,  per  Lord  Chelmsford, 
at  p.  275. 

{q)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  1. 
(r)  lUd. 

(s)  Ibid.  It  includes  heritable  property  in  Scotland,  but  not  money  secured 
on  such  property  {ihid.),  even  where  the  securities  are  conceived  in  favour  of 
heirs  excluding  executors.  It  includes,  also,  estates  pur  autre  vie  which, 
devolve  to  the  heir  as  special  occupant,  but  presumably  not  any  such  estates 
which  are  applicable  by  law  as  personal  estate  (see  p.  235,  ante). 

{t)  Prior  to  19th  May,  1853,  leasehold  property  of  a  personal  nature  was 
chargeable  as  personal  property  with  legacy  duty,  but  by  the  Succession  Duty 
Act,  1853  (16  &  17  Yict.  c.  51),  s.  19,  no  person  is  to  be  chargeable  under  the 
then  existing  Legacy  Duty  Acts  with  duty,  not  then  already  due,  in  respect 
of  any  leasehold  hereditaments  of  any  testator  or  deceased  person  as  belonging 
to  the  personal  estate  of  such  testator  etc. 

(a)  A  mere  covenant,  bond,  or  contract  to  pay  money  is  not  a  disposition  of 
*' property  "  in  the  ordinary  sense,  although  it  might  be  if  on  the  death  of  the 
person  himself,  because  in  that  case  it  gives  a  right  against  his  assets  {Fryer  v. 
Morland  (1876),  3  Oh.  D.  675,  per  Jessel,  M.R.,  at  pp.  685,  686). 

{h)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  1.  It  inclucjes  money 
secured  on  heritable  property  in  Scotland  {Hid.),  ..>u£  -> 

(c)  Re  Michlethwait  (1855),  11  Exch.  452.  "  .  . 

{d)  Lord  Advocate  v.  Roberts'  Trustees  (1858),  20  Dunl.  (Ct.  of  Sess.)  ,449  ; 
see  also  A.-G.  v.  Montefiore  (1888),  21  Q.  B.  D.  461  (covenant  to  transfer  stocks). 

(c)  Re  MicJdetJmait,  supra ;  A.-G.  v.  Montefiore^  supra, 

if)  Lord  Advocate  y.  Roberts'  Trustees,  supra. 
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Estate  and  Other  Death  Duties. 


Sect.  2. 
The 
Succession. 

Legacies  out 
of  real  estate. 


ment,  as  also  are  moneys  payable  under  a  policy  of  life  insur- 
ance (g). 

362.  Any  legacy  payable  or  having  effect,  or  being  satisfied 
out  of,  or  charged  upon,  a  deceased  person's  real  estate  is 
chargeable  as  a  succession  to  personal  property  (h) ;  and  it  is  so 
"where  the  legacy  is  payable  etc.  out  of  any  real  estate,  or  the 
rents  or  profits  thereof,  which  the  deceased  person  had  any  right 
or  power  to  charge  or  affect  with  the  payment  of  money  (li).  And 
the  position  is  the  same  where  the  legacy  is  payable  etc.  out  of 
or  upon  any  moneys  to  arise  from  the  sale  or  mortgage  or  other 
disposition  of  any  such  real  estate,  or  any  part  of  it  {h).  The 
legacy  may  be  given  by  way  of  annuity  or  in  any  other  form  (h) . 

The  interest,  generally,  of  any  person  (i)  entitled  in  moneys 


(g)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  ss.  1,  17;  Fryer  v. 
3Iorland  (1876),  3  Ch.  D.  675,  per  Jessel,  M.E.,  at  p.  685;  see  also  A.-G. 
V.  Bumsttd  (1893),  37th  Eeport  of  the  Commissioners  of  Inland  Eevenue, 
Ax3pendix,  li.,  decided  on  the  authority  of  A.-G.  v.  Ydverton  (1861),  7  H.  &  N. 
306.  As  to  policies  in  the  Customs  Annuity  and  Benevolent  Pund,  established, 
under  stat.  (1816)  56  Geo.  3,  c.  Ixxiii.,  ^qq  A.-G.  v.  Rowsell  (1844),  36  Ch.  D. 
67,  n.;  A.-G.  v.  AUy  (1862),  1  H.  &  C.  266;  Be  Focock's  Folicy  (1871),  6 
Ch.  App.  445;  Re  Maclean's  Trusts  (1874),  L.  E.  19  Eq.  274;  Re  Fhillips' 
{William)  Insurance  (1883),  23  Ch.  D.  235,  C.  A. ;  Urquhart  v.  Butterfield  (1887), 
37  Ch.  D.  357,  C.  A. 

Qi)  Customs  and  Inland  Eevenue  Act,  1888  (51  &  52  Vict.  c.  8),  s.  21  (2). 
The  death  must  be  after  the  30th  June,  1888  {ilid.).  In  cases  not  governed  by 
this  Act,  legacy  duty  is  chargeable  (see  note  (i),  p.  233,  ante).  Apart  from  this- 
Act,  a  legal  rentcharge  created  by  will  is  chargeable  with  legacy  duty  {A.-G'. 
V.  Jackson  (1831),  2  Cr.  &  J.  101  ;  Stow  v.  Davenport  (1833),  5  B.  &  Ad.  359 
see  also  A.-G.  v.  Wade,  [1910]  1  K.  B.  703) :  but  an  annuity  charged  upon  real 
estate  by  will  is  only  liable  to  legacy  duty  where  it  is  charged  upon  the  real 
estate  of  a  person  not  the  annuitant  himself  ;  it  is  not  chargeable  where  the' 
real  estate  in  truth  belongs  to  the  annuitant  with  a  limitation  on  its  enjoyment 
(Shirley  v.  Ferrers  {Earl)  (1842),  1  Ph.  167;  Re  De  Hoghton,  De  Hoghton  v.  De 
FLogUon,  [1896]  1  Ch.  855,  C.  A.,  per  A.  L.  Smith,  L.J.,  at  p.  865). 

(*)  Even  where  the  death  was  on  or  before  the  30th  June,  1888,  provided  that 
the  interest  is  not  chargeable  with  duty  under  the  Legacy  Duty  Acts  in  force  in- 
1853.  Legacy  duty  is  payable,  in  cases  governed  by  those  Acts,  where  a  will 
contains  an  express  direction  to  sell  in  all  events,  even  although  the  projDerty  is 
tskQn  in  specie  {A.-G .  \.  Holf or d  (1815),  1  Price,  426;  Williamson  s.  Advocate- 
General  (1843),  10  CI.  &  Fin.  1,  H.  L.),  or  where  the  purposes  fail  {A.-G.  v. 
Lomas  (1873),  L.  E.  9  Exch.  29).  If  converting  into  money  is  the  fair  meaning, 
though  a  power  only  is  given,  the  power  is  regarded  as  imperative,  and  legacy 
duty  is  payable  {Advocate-General  v.  Ramsay's  Trustees  (1823),  2  Cr.  M.  &  E.^ 
224,  n. ;  Advocate-General  v.  JBlachhurn's  Trustees  (1847),  10  Dunl.  (Ct.  of  Sess.) 
166  ;  Weir  v.  Lord  Advocate  (1865),  3  Macph.  (Ct.  of  Sess.)  1006).  Where,  how- 
ever, the  power  is  not  imperative,  but  is  to  be  exercised  for  the  convenience 
and  benefit  ol  the  parties,  conversion  in  the  sense  of  the  statute  does  not  take 
place,  and  legacy  duty  is  not  payable  {Re  Evans  (1835),  2  Cr.  M.  &  E.  206).  And 
where  there  is  a  clear  and  express  trust  to  convert  into  money,  with  a  power  to 
retain  shares  of  the  real  estate  for  the  benefit  of  the  parties,  the  direction  is  only 
imperative,  and  legacy  duty  is  only  payable,  in  respect  of  the  part  sold,  notwith- 
standing that  the  unsold  part  is  directed  to  be  treated  as  personal  property 
{A.-G.  V.  Mangles  (1839),  5  M.  &  W.  120).  So  also,  where  there  is  an  authority 
which,  in  a  given  state  of  circumstances,  becomes  absolute,  to  convert  real 
estate  into  money,  and  distribute  it  as  such,  legacy  duty  is  payable  {A.-G  y.- 
Simcox  (1848),  1  Exch.  749).  And  where  the  testator  gives  his  trustees  an 
absolute  discretion  whether  to  sell  or  not,  legacy  duty  is  or  is  not  pa^^able 
according  to  whether  they  sell  or  not  {Advocate-General  v.  Hamilton  (1856),  18 
Dunl.  (Ct.  of  Sess.)  636).  Where  an  option  is  given  to  a  legatee  to  buy  the 
testator's  real  estate,  or  to  take  it  as  part  of  his  share  of  the  estate,  and  he  takes 
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to  arise   from  the    sale   of    real   property,    under    any   trust      Sect.  2. 
for  that  purpose,  is  deemed  to  be  personal  property  chargeable  The 
with  succession  duty  (A:).    Where,  however,  the  moneys  are  subject  Succession, 
to  any  trust  for  reinvestment  in  the  purchase  of  other  real 
property  to  which  such  person  w^ould  not  be  absolutely  entitled, 
they  are  deemed  to  be  real  property  (k). 

The  interest  of  any  person   entitled   in  personal  property  Personal 
subject  to  any  trust  for  investment  in  the  purchase  of  real  property  ^g^Pf^^^J^ 
to  which  such  person  would  be  absolutely  entitled  is,  in  so  far  as  not 
chargeable  with  duty  under  the  Legacy  Duty  Acts  in  force  in  1853  {I),  property, 
chargeable  with  succession  duty  as  personal  property  (m).    But  if 
such  person  would  not  be  absolutely  entitled,  the  personal  property 
is  chargeable  with  succession  duty  as  real  property  (m). 

Sub-Sect.  2. — Successioiis  under  Dispositions. 

363.  Every  disposition  {n)  of  property,  by  reason  whereof  (( )  What 

anv  person  becomes  beneficially  ( p)  entitled  (a)  to  an  interest  in  constitutes 
-J  ^  '-^^  111   a  succession 

it  accordingly,  no  legacy  duty  is  payable  [Lord  Advocate  v.  Meildam  (1860),  22 
Dunl.  (Ct.  of  Sess.)  142*7)  ;  although  it  is  otherwise  where  the  testator  devises 
his  real  estate  to  a  beneficiary,  and  gives  another  person  the  option  to  purchase 
it  from  that  beneficiary,  in  which  case,  if  the  option  is  exercised,  the  purchase- 
money  is  chargeable  {A.-G.  v.  Wyndham  (1862),  1  H.  &  C.  563).  Where  the 
moneys  to  arise  under  a  direction  for  sale  are  to  be  invested  in  other  real  estate, 
and  the  trustees  sell,  but  do  not  reinvest,  legacy  duty  is  not  payable  {Heal  v. 
Kniyht  (1853),  8  Exch.  839,  n.).  And  it  is  so,  also,  where  there  is  a  power  to  sell, 
and  a  direction  to  invest  in  the  purchase  or  mortgage  of  other  real  estate,  and 
the  trustees  sell  and  elect  to  reinvest  in  other  real  estate,  but  in  fact  do  not  so 
reinvest  [Mtdes  v.  Jennings  (1853),  8  Exch.  830).  Where  a  sale  takes  place 
under  the  general  jurisdiction  of  the  court,  no  claim  for  legacy  duty  arises,^ 
notwithstanding  that  the  will  contains  a  power  to  sell  (liaison  v.  Neale  (1853), 
17  Beav.  178);  see  also  Advocate- General  v.  Smith  (1854),  1  Macq.  760,  H.  L., 
per  Lord  St.  Leonakds,  at  pp.  764,  765,  where  the  general  iirinciple  is  laid  down.- 

{k)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  29. 

{I)  See  p.  248,  ante. 

(to)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  30. 

(n)  The  term  '*  disposition  "  extends  to  all  modes  of  disposition,  whether  by 
will  or  deed  or  settlement  ijiter  vivos  {A.-G.  v.  Fitzjolm  (1857),  2  H.  &  N.  465, 
per  Watson,  B.,  at  p.  473),  and,  in  strictness,  includes  a  sale  {Northumlerland 
{Buhe)  v.  A.~G.,  [1905]  A.  C.  406,  per  Lord  Macnaghten,  at  p.  411 ;  compare 
Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  ss.  7,  17).  Whenever  any 
person  obtains  by  the  death  of  another  any  benefit  under  an  arrangement,  that 
benefit  is  liable  to  duty  {A.-G.  v.  Middleton  {Lord)  (1858),  3  H.  &  N.  125,  per 
Pollock,  C.B.,  at  p.  137).  Where,  however,  a  testator  by  his  will  creates  a 
trust  for  the  payment  of  debts,  and  subject  thereto  gives  property  to  a  bene- 
ficiary, and,  by  a  private  Act  of  Parliament,  an  immediate  benefit  is  secui'ed  to 
the  beneficiary,  the  duration  of  the  trust  being  correspondingly  extended,  no 
claim  for  duty  arises  in  respect  of  the  immediate  benefit  {Lord  Advocate  v.. 
Jamieson  (1886),  23  Sc.  L.  E.  510). 

(o)  "By  reason  whereof"  is  a  more  comprehensive  phrase  than  *'by  virtuer 
whereof"  {Lord  Advocate  n  .  Constahle's  Trustees  (1880),  17  Sc.  L.  E.  611,  per 
Lord  Shand,  at  p.  618). 

{p)  L.e.,  not  as  a  trustee  ( TTtVcoa;  v.  Smith  (1857),  4  Drew.  40,  p)er  KiNDEESLEY, 
V.-C,  at  p.  61),  or  merely  legally  {Ee  Feyton  (1861),  7  H.  &  N.  265,  per 
Beamwell,  B.,  at  p.  297  ;  A.-G.  v.  Charlton  (1877),  2  Ex.  D.  398,  C.  A.,  per 
Beamwell,  L.J.,  at  p.  407) ;  and  see  note  {q),  p.  293,  post;  compare,  however, 
Fi  ^yer  v.  Morland  (1876),  3  Ch.  D.  675,  per  Jessel,  M.E.,  at  p.  683  (means  "  in 
possession  ");  see  also  Nortliumlerland  {Fiike)  v.  A.-G.,  [1905]  A.  0.  406,  per 
Lord  Macnaghten,  at  p.  411,  and  note  (n),  p.  261,  post. 

[q)  L.e.,  wholly  entitled  (Lord  Advocate  v.  Fltminy,  [1897]  A.  C.  145,  j^er  Lord 
Halsbtjey,  L.C.,  at  p.  152). 
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Estate  and  Other  Death  Duties. 


Sect.  2.     possession  (r)  in  any  property,  or  the  income  thereof,  upon  the 
The       death  of  any  person,  is  deemed  to  confer  on  the  person  so  entitled 
Succession,  a  succession  (s). 

under  a  ^    person    may   become  entitled   either  immediately  upon 

disposition.     death^  or  after  any  interval  (t),  either  certainly  or  contingently, 

and  either  originally  or  by  way  of  substitutive  limitation  (a). 

Any  disposition  of  property   which  is  made  to  take  effect 

at  a  period  ascertainable  only  by  reference  to  death  is  deemed 

to  confer  a  succession  upon  the  person  in  whose  favour  it  is 

made  (6). 

If  under  a  disposition  the  person  entitled  may  become  so 
upon  alternative  events,  one  of  which  is  death,  and  he  in  fact 
becomes  entitled  upon  death,  the  other  possibilities  are  to  be 
disregarded  (c). 

The  right^  to  the  property,  in  point  of  title,  as  distinguished 
from  possession,  may  have  been  acquired  before  the  commencement 
of  the  Succession  Duty  Act,  1853  {d). 

The  death  may  be  the  cause,  and  is  not  necessarily  the  occasion, 
of  the  person  becoming  entitled  to  possession  (e),  and  may  be  that 
of  a  person  whose  interest  in  possession  was  derived  under  another 
disposition  (/). 

364.  In  the  case  of  entailed  property,  where  under  a  disentailing 
assurance  a  joint  general  power  of  appointment  is  conferred  upon 
tenant  for  life  and  remainderman,  and  the  power  is  exercised  by  way 
of  a  re-settlement  of  the  property,  the  re-settlement,  by  the  ordinary 
rule  of  law,  is  to  be  read  into  the  instrument  creating  the  power, 
and,  except  where  the  transaction  is  in  effect  a  mere  iiiter  vivos 
transfer  to  another  person  of  the  expectant  succession  or  some  part 


Entailed 
property 
re-settled, 


(r)  Northumberland  {Duke)  v.  A.-G.,  [1905]  A.  C.  406,  ^3er  Lord  Davey,  at 
419;  see  also  A.-G-.  v.  Littledale  (1871),  L.  E.  5  H.  L.  290,  per  Lord 

ESTBURY,  at  p.  301. 

(s)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  2. 

{t)  A  new  trustee,  appointed  after  the  death  of  a  former  trustee,  who  is  entitled 
to  remuneration  for  his  services  under  a  direction  in  the  settlement,  does  not 
take  the  same  as  a  succession  upon  the  death  of  the  former  trustee  [A.-G.  v. 
i:yres,  [1909]  1  K.  B.  723). 

(a)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  2. 

(6)  lUd.,  s.  8. 

(c)  A.-G.  V.  Noijes  (1881),  8  Q.  B.  D.  125,  C.  A. 

{d)  Wilcox  V.  Smith  (1857),  4  Drew.  40  ;  A.-G.  v.  Fitzjohn  (1857),  2  H.  <S;  IST. 
465;  A.-G.  v.  Middleton  [Lord)  (1858),  3  H.  &  N.  125;  Brayhrooke  {Lord) 
V.  A.-G.  (1861),  9  H.  L.  Cas.  150,  per  Lord  Campbell,  L.C.,  at  p.  165 ; 
Lord  Advocate  v.  Gonstahle's  Trustees  (1880),  17  Sc.  L.  E.  611 ;  Wolverton  (Baron) 
V.  A.-G.,  [1898]  A.  C.  535,  per  Lord  Herschell,  at  p.  547. 

(e)  A.-G.  V.  Gell  (1865),  3  H.  &  0.  615  (death,  during  a  period  of  accumulation, 
of  a  person  who,  if  he  had  survived,  would  have  succeeded  as  tenant  for  lif e)  ; 
Bing  y.  Jarman  (1872),  L.  E.  14  Eq.  357  (ditto,  where  deceased  person  would 
have  succeeded  as  absolute  owner). 

(/)  Be  Jenkinson  {1861),  24  Beav.  64  (arrangement  between  life  tenant  and 
remainderman  by  which  a  sum  was  secured  to  a  third  person  to  be  raised  out  of 
the  settled  property  at  the  life  tenant's  death);  A.-G.  v.  Yelverton  (1861),  7 
H.  &  N.  306  (ditto,  where  the  sum  was  not  raisable  until  the  death  of  the 
survivor  of  the  life  tenant  and  a  succeeding  life  tenant);  A.-G.  v.  Gardner 
(1863),  1  H.  &  C.  639  (devise  to  a  third  person  of  a  reversionary  interest 
expectant  on  the  death  of  a  tenant  for  life  under  a  deed  of  settlement). 
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constitutes  a 
succession 


of  it  {(j),  the  succession  upon  the  death  of  the  tenant  for  life,  Sect.  2. 

whether  consisting  of  the  property  itself  (/<)  or  of  charges  upon  The_ 

it(i),  is  deemed  to  be  conferred  by  such  instrument  as  a  new  Succession, 
disposition. 

Sub-Sect.  3.— Successions  through  Devolution  by  Law. 

365.  Every  devolution  (^0  by  law  (0  of  any  beneficial  interest  What 
in  property,  or  the  income  thereof,  upon   the   death  of  any 
person  to  any  other  person,  is  deemed  to  confer  on  such  other  through 
person  a  succession  (m).  devolution 

^  by  law. 

Sub-Sect.  4. — The  Successor. 

366.  The  "successor  "  is  the  person  entitled  to  the  succession  (n).  Meaning  of 
and  may  be  a  body  corporate,  a  company,  or  a  society  (o).  "successor." 

If  any  succession,  or  a  part  of  it(_p),  before   the  successor  Where  an 
become's  entitled  to  it,  or  to  the  income  of  it,  in  possession,  becomes  expectant  ^ 
vested  by  alienation — that  is,  by  transfer  inter  vivos,  whether  for  aJSSted? 
value  or  not  (q) — or  by  any  title  (r)  not  conferring  a  new  suc- 
cession (s),  in  any  other  person,  and  such  other  person  becomes 

{g)  A  succession  once  established,  no  manipulation  of  the  parties  afterwards 
can  get  rid  of  it  {Northumberland  {Dul-e)  v.  A.-G.,  [1905]  A.  C.  406,  per  Lord 
Halsbury,  L.C.,  at  p.  409),  nor  can  another  succession,  by  the  act  of  the 
successor,  be  substituted  for  it  (Woherton  {Baron)  v.  A.-G.,  [1898]  A.  C.  535, 
^er  Lord  Herschell,  at  p.  548).  There  is  no  warrant  in  the  statute  for  a  new 
succession  duty  being  leviable  upon  the  same  property  where  no  new  death  has 
created  the  right  to  such  succession  {ibid.,  jjer  Lord  Halsbuey,  L.C.,  at  p.  544) ; 
see  also  A.-G.  v.  Floyer  (1862),  9  H.  L.  Cas.  477,  per  Lord  Cranworth,  at 
pp.  490,  491  (portions  are  in  substance  a  part  of  the  inheritance,  and  the 
circumstance  of  their  arising  under  a  power  can  make  no  difference). 

{h)  Brayhroohe  {Lord)  v.  A.-G.  (1861),  9  H.  L.  Cas.  150,  168. 

{i)  A.-G.  V.  Cecil  (1870),  39  L.  J.  (ex.)  201 ;  explained,  Wolverton  {Barm)  v. 
A.-G.,  supra,  per  Lord  Herschell,  at  p.  556. 

{h)  Property  devolves  when  it  passes  from  a  person  dying  to  a  person  living 
{Parr  v.  Parr  (1833),  1  My.  &  K.  647,  per  Leach,  M.E.,  at  p.  648). 

(/)  Devolution  by  law  applies  to  the  case  where  the  property  would  devolve 
on  the  party  by  the  ordinary  rules  of  legal  succession  or  of  right  if  the  law 
were  left  to  its  own  course  uncontrolled  {Saltoun  {Lord)  v.  Advocate- General 
(1860),  3  Macq.  659,  H.  L.,  per  the  Lord  President  (McNeill),  at  p.  67a) ;  see 
also  Zetland  {Earl)  v.  Lord  Advocate  (1878),  3  App.  Cas.  505,  per  Lord  Selborne, 
at  p.  520  ;  and  title  Descent  and  Distribution,  Vol.  XL,  p.  4. 

(m)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  2. 

(n)  Ibid.  The  person  who  in  terms  of  a  disposition  would  have  taken  on  the 
death  of  a  tenant  for  life,  but  who  dies  before  him,  and  transmits  the  succession, 
is,  in  a  certain  limited  sense,  a  successor  {A.-G.  v.  Littledale  (1871),  L.  K.  5 
H.  L.  290,  per  Lord  Westbury,  at  p.  301). 

(o)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  1. 

{p)  Wolverton  {Baron)  y.  A.-G.,  supjra. 

{q) ^Northumberland  {Buke)  v.  A.-G.,  [1905]  A.  C.  406,  ^er  Lord  Dayey,  at 
p.  417.  Such  a  transfer  is  not  a  *'  new  succession  "  {Wolverton  {Baron)  v.  A.-G., 
iupra).  If,  however,  the  transferor  is  a  remainderman  in  tail  who  has  dis- 
entailed, and  he  dies  in  the  lifetime  of  the  tenant  for  life,  semble,  the  case  is 
one  of  new  succession  and  not  of  alienation  {A.-G.y.  Cecil,  supra ;  explained, 
Wolverton  {Baron)  v.  A.-G.,  supra,  per  Lord  Herschell,  at  p.  556). 

(r)  E.g.,  an  assignment  in  bankruptcy  {Wolverton  {Baron)  v.  A.-G.,  sup>ra,  p>er 
Lord  Herschell,  at  p.  555) ;  see  also  Northumberland  {Duke)  v.  A.-G.,  supra, 
per  Lord  Davey,  at  p.  417. 

(s)  A  new  succession  can  only  be  conferred  by  a  new  disposition  or  devolution 
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Where  tenant 
for  life  and 
remainder- 
man join  to 
transfer 
settled  real 
property  in 
possession. 


entitled  in  possession,  he,  and  not  the  person  originally  entitled,, 
is,  to  the  extent  to  which  the  succession  is  alienated,  the 
"  successor"  {t). 

Where  tenant  for  life  and  remainderman,  by  any  form  of 
conveyancing  (a),  join  in  an  inter  vivos  transfer  of  settled  real 
property,  as  an  estate  in  possession,  there  is  an  alienation  of  the 
remainderman's  expectant  succession,  and,  on  the  death  of  the 
original  life  tenant,  the  alienee  is  the  successor  (b).  If 
the  alienee  in  the  meantime  creates  a  new  succession,  as,  e.g.^ 
by  himself  dying  possessed  of  the  property,  the  person  upon  whom 
it  is  so  conferred,  if  he  is  in  beneficial  possession  at  the  death  of 
the  original  life  tenant,  is  also  the  successor  upon  whom  the 
original  succession  is  conferred  (c). 


Meaning  of 
(1)  "Pre- 
decessor ; " 


(2)  "Joint 
predecessors. 


Sub-Sect.  5. — The  Predecessor. 

367.  The  predecessor  "  {d)  is  the  settlor  (e),  disponer,  testator^ 
obligor,  ancestor  (/),  or  other  person  (^),  from  w^hom  the  interest  of' 
the  successor  is  derived  (/<,),  and,  as  in  the  case  of  the  successor,, 
may  be  a  body  corporate,  a  company,  or  a  society  (i). 

Where  a  succession  is  derived  from  more  than  one  pre- 
decessor (A;),  and  the  proportional  interest  derived  from  each  of 
them  is  not  distinguishable,  the  successor  is  to  be  deemed  to  have 
derived  his  succession  in  equal  proportions  from  each  predecessor,, 
unless  the  Commissioners  agree  with  the  successor  as  to  the  duty 
payable  (l). 


by  law  to  take  effect  on  death,  and,  conversely,  every  derivative  title  by  reason 
of  death,  confers  a  new  succession  [Nortlmmberland  {Duke)  v.  A.-O.,  [1905}. 
A.  0.  406,  per  Lord  Dayey,  at  p.  417).  If  an  alienee  were  to  die  before 
becoming  entitled  in  possession,  his  devisee  or  heir  would  be  a  person  holding 
by  a  title  conferring  a  new  succession  (ibid.). 

[t]  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  15;  Nortliumherland 
{Du%e)  V.  A.-G.,  supra,  per  Lord  Macnaghten,  at  p.  413;  Wolverton  [Baron] 
V.  A.-G.,  [1898]  A.  C.  535. 

(a)  Northumberland  {Duke)  v.  A.~G.,  supra,  per  Lord  Dayey,  at  p.  416. 

(&)  Ibid.,  per  Lord  Macnaghtex,  at  p.  413. 

{c)  Northumberland  [Duhe)  v.  A.-G.,  supra. 

(d)  There  must  be  a  predecessor  [A.-G.  v.  Abdy  (1862),  1  H.  &  C.  266,  per 
Pollock,  C.B.,  at  p.  294). 

(e)  The  settlor  "  must  be  a  settlor  out  of  whose  estate  the  succession  is  derived 
{A.-G.  V.  Floyer  (1862),  9  H.  L.  Cas.  477,  per  Lord  Oraworth,  at  p.  492). 

(/)  The  word  "ancestor"  does  not  mean,  even  technically,  a  lineal  ancestor 
only  {Zetland  {Earl)  v.  Lord  Advocate  (1878),  3  App.  Cas.  505,  per  Lord  Selbohne^ 
at  p.  520),  but  is  properly  assignable  to  the  person  who  really  preceded  in  the 
estate  {ibid.,  per  Lord  Hatherley,  at  p.  518). 

{g)  The  words  "  or  other  person  "  seem  to  have  been  put  into  the  Act  only 
ex  abundanti  cauteld  {ibid.,  per  Lord  Selboene,  at  p.  520) ;  see  also  Saltoiin 
(Lord)  V.  Advocate- General  (1860),  3  Macq.  659,  H.  L:,per  Lord  Wensleydale,- 
at  p.  684. 

(h)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  2.  The  word  "  derive  " 
is  here  used  in  the  sense  of  "  having  its  source  or  origin  from  "  {Scdtoun  {Lord} 
V.  Advocate-General,  supra,  per  Lord  Chelmseoud,  at  p.  688). 

(i)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  1. 
{k)  See  note  (r),  p.  269,  post. 

{I)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  13;  and  compare  A.-G. 
V.  Baker  (1859),  4  H.  &  N.  19 ;  Braybrooke  {Lord)  v.  A.-G.  (1861),  9  H.  L.  Cas. 
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368.  Where  the  succession  is  conferred  by  a  disposition,  the     Sect.  2. 
■person  who  had  the  right  to  dispose  of  the  property  is  the  The 
predecessor  (m).  Succession, 

It   is  immaterial  what  motives  or  valuable    considerations  undeTa" 
moved  him  to  make  the  disposition  (n).  disposition 

If,  however,  the  disposition  can  be  treated  as  of  money  for  the  person 
which  a  person  is  creditor  on  the  estate  of  another  person,  the  ^^^t^o^  *  * 
■creditor,  and  not  the  owner  of  the  estate,  is  the  predecessor,  even  if  dispose  is 
the  owner  joins  in  the  settlement  (o).  predecessor. 

Where  a  person  buys  property  for  valuable  consideration  in 
money  or  money's  worth,  and,  instead  of  taking  a  conveyance  to 
himself  direct,  takes  a  conveyance  by  way  of  settlement  on  persons 
in  succession,  the  purchaser,  from  whom  the  title  is  derived,  and 
not  the  vendor,  is  the  predecessor  from  whom  the  succession  on  the 
life  tenant's  death  is  derived  (j)). 

The  predecessor,  therefore,  is  not  necessarily  the  person  by 
"whom  on  its  face  a  settlement  may  be  regarded  as  made  (q). 

The  right  of  disposition  may  have  been  acquired  in 
xionsideration  of  the  release   of  a   claim  of   right  (r),   or  as 


150;  A.-G.  V.  Floyer  (1862),  9  H.  L.  Cas.  477  ;  A.-G.  v.  Biall,  [1906]  2  I.  E. 
.122.  It  is  essential  to  the  application  of  s.  13  that  the  persons  should  be  pre- 
4ecessors  {A.-G.  v.  Riall,  supra,  per  Palles,  G.B.,  at  p.  130). 

(w)  The  "predecessor"  is  the  person  who  provides  the  property,  and  who  is 
the  instrument  of  settling  it  {A.-G.  v.  Biggs,  [1907]  2  I.  E.  400,  per  Kenny,  J., 

p.  415). 

(w)  Be  Ramsay's  Settlement  (1861),  30  Beav.  75  (settlement  by  husband 
(predecessor) 'in  favour  of  step-children,  in  consideration  of  marriage  and  of  life 
interest  in  wife's  property;  ^qq per  Eomilly,  M.E.,  at  p.  84). 

(o)  Re  Jenhinson  (1857),  24  Beav.  64  (see  note  (/),  p.  266,  ante) ;  explained, 
A.-G.  V.  Floyer,  supra,  per  Lord  Cranworth,  at  j).  491  ;  A.-G.  v.  Yelverton 
(1861),  7  H.  &  N.  306  (see  note  (/),  p.  266,  ante);  A.-G.  y.  Deane  (1861), 
•5  L.  T.  122.  Semhle,  secus,  where  no  consideration  whatever  is  paid  to  the 
owner  of  the  estate  {Re  Jenhinson,  supra,  per  Eomilly,  M.E.,  at  p.  72).  A 
^tenant  for  life  is  not  purchaser  of  the  right  to  appoint  portions  under  a 
power  given  to  him  by  the  remainderman  in  tail,  merely  by  reason  that,  on  a 
xe-settlement,  the  remainderman  became  entitled  to  an  annuity  during  the  life 
■tenant's  lifetime  {A.-G.  v.  Floyer,  supra,  at  p.  491). 

{p)  A.-G.  V.  Floyer,  supra,  p)er  Lord  Cranworth,  at  p.  489 ;  Fryer  v.  Morland 
(1876),  3  Ch.  D.  675,  per  Jessel,  M.E.,  at  p.  684. 

{q)  A.-G.  V.  Baker  (1859),  4  H.  &  N.  19  (settlement,  by  releasee  of  sum  pay- 
able, to  direction  of  releasor  (predecessor),  in  consideration  of  release  of  a  claim 
of  right) ;  A.-G.  v.  Maule  (1886),  56  L.  T.  611  (marriage  settlement  of  a  "  gift" 
to  be  settled,  paid  by  father  (predecessor)  to  the  trustees,  on  terms  of  repay- 
ment jf  the  marriage  did  not  take  place) ;  A.-G.  v.  Biggs,  [1907]  2  1.  E.  400 
(marriage  settlement  of  '*  portion  "  paid  by  step -father  (predecessor)  to  the 
trustees,  without  express  reservation  of  his  estate  until  the  marriage — a 
dedication  to  the  trusts  of  the  settlement,  j^er  Kenny,  J.,  at  p.  415).  Compare, 
contn\,  A.-G.  v.  Riall,  supra  (the  settlor  of  a  policy  was  held  to  be  the  pre- 
decessor, altbough  the  subsequent  premiums  were  paid  by  a  third  person; 
a  policy  is  liable  to  succession  duty  by  reason  of  its  disposition  or  devolution, 
.and  not  by  its  being  kept  up  for  the  benefit  of  another,  per  Palles,  C.B.,  at 
p.  134)  ;  and,  semhle,  if  a  person  makes  an  absolute  gift  to  another  person,  and 
leaves  him  to  settle  it,  although  the  gift  was  made  with  a  view  to  its  being 
settled,  the  settlor,  and  not  the  donor,  is  the  predecessor  {A.-G.  v.  Maule,  sujn-a, 
per  Hawkins,  J.,  at  p.  615). 

(r)  A.-G.  V.  Baker,  supra.  Where  it  is  doubtful  which  of  two  claimants  is 
•entitled  to  property,  and  both  concur  in  settling  it,  they  are  joint  predecessors 
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Re-settlement 
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property. 


Devolution 
by  la  w. 


part  of  a  family  arrangement  in  substitution  for  a  precarious 
interest  (s). 

369.  A  person  who  exercises  a  general  power  of  appointment 
over  property,  taking  effect  upon  a  death  after  the  18th  May,  1853, 
is  the  predecessor  from  whom  the  interest  of  the  appointee  upon 
any  subsequent  death  is  derived  (t). 

Where,  however,  the  power  is  limited,  whenever  it  took  effect^ 
the  person  creating  the  power  is  the  predecessor  (a). 

370.  In  the  case  of  entailed  property,  where  tenant  for  life  and 
remainderman  join  in  a  disentailing  assurance  and  re-settle  the 
property,  the  remainderman  is  predecessor  under  the  new  dis- 
position, both  as  to  his  own  succession  on  the  life  tenant's  death  (b) 
and  as  to  the  interests  of  all  the  persons  coming  after  him  in  the 
re-settlement  (c),  whether  such  persons  succeed  directly  on  the  life 
tenant's  death,  the  remainderman  having  previously  died  (cZ),  or 
on  the  remainderman's  subsequent  death,  he  having  survived  the 
life  tenant  (<3).  And  the  same  rule  holds  good  with  regard 
to  charges  upon  the  property  by  way,  e.g.,  of  jointure  or 
portion  (/). 

The  remainderman  in  tail  is  also  the  predecessor  where 
the  re-settlement  is  made  under  a  joint  general  power  of  appoint- 
ment conferred  b^  a  disentailing  assurance  upon  the  tenant  for  life 
and  a  third  person  (g),  and  not  the  less  so  if  such  substituted 
general  power  takes  effect  upon  death  (h). 

Where  the  succession  is  conferred  through  devolution  by 
law,  it  is  derived,  in  the  case  of  an  estate  in  fee  simple  in  possession, 
from  the  last  owner  of  the  fee  (i),  even  where  such  owner  took  by 
descent  (/{;),  and  in  the  case  of  an  estate  tail  from  the  last  preceding 


(see  p.  268,  ante),  but  where  one  or  tbe  other  is  entitled  only  one  is  predecessor 
{ihid.,  per  Pollock,  C.B.,  at  p.  30). 

(s)  A.-a.  V.  Bowling  (1880),  6  Q.  B.  D.  177,  C.  A. ;  see  title  Family 
Arrangements. 

{t)  A.-G.  V.  Upton  (1866),  L.  E.  1  Exch.  224:  sems,  where  the  power  took 
effect  upon  a  death  on  or  before  the  18th  May,  1853  {Re  Barker  (1861),  7 
H.  &  N.  109 ;  A.-G.  v.  Mitchell  (1881),  6  Q.  B.  D.  548),  in  which  case  the  person 
creating  the  power  is  predecessor.    See  also  note  [g),  p.  272,  post. 

[a)  Succession  Daty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  4. 

(&)  A.-G.  Y.  Sibthorp  (1858),  3  H.  &  N.  424;  BrayhrooJce  (Lord)  y.  A.-G. 
(1861),  9  H.  L.  Gas.  150 ;  A.-G.  v.  Floyer  (1862),  9  H.  L.  Gas.  477. 

(c)  A.-O.  V.  Floyer  (1862),  9  H.  L.  Gas.  477,  per  Lord  Granworth,  at 
p.  489. 

{d)  A.-G.  V.  Smythe  (1862),  9  H.  L.  Gas.  497. 
(e)  A.-G.  V.  Floyer,  su^ra. 

If)  A.-G.  V.  Floyer,  supra;  A.-G.  v.  Cecil  (1870),  39  L.  J.  (ex.)  201, 
explained,  Wolverton  {Baron)  A.-G.,  [1898]  A.  G.  535,  per  Lord  Herschell, 
at  p.  556. 

{g)  Charlton  v.  A.-G.  (1879),  4  App.  Gas.  427. 

{h)  Ibid.,  per  Lord  Gairns,  L.G.,  at  p.  439  (a  joint  power  in  a  family 
settlement  is  not  equivalent  in  substance  to  joint  property  in  the  two  donees). 

{i)  Zetland  {Earl)  v.  Lord  Advocate  (1878),  3  App.  Gas.  505,  per  Lord  Black- 
burn, at  p.  523.  QucBre,  whether  the  result  is  not  the  same  where  the  estate 
in  fee  simple  was  not  in  possession. 

{h)  If  the  last  owner  was  seised  in  fee,  it  does  not  matter  how  he  became  so 
{Re  de  Lancey  (1869),  L.  E.  4  Exch.  345,  per  Gleasby,  B.,  at  p.  351). 


Part  V.— Succession  Duty. 


271 


heir  in  possession  under  the  entail  (I),  and  equally  so  if  such  owner     Sect.  2. 
or  possessor  was  a  minor,  or  for  any  other  reason  was  incompetent  The 
to  alienate  the  property  (m).  ^  Succession 

The  predecessor  in  the  case  of  devolution  by  law  is,  therefore, 
not  necessarily  the  person  from  w-hom  descent  as  purchaser  must 
be  traced  under  the  Inheritance  Act,  1833  (n). 

If  by  a  disposition  property  is  settled  upon  a  person  named 
or  designated  by  description  as  first  of  a  line  of  inheritance 
and  his  heirs  in  tail,  and  in  default  upon  other  persons  named  etc. 
and  their  heirs  in  tail,  respectively,  by  way  of  substitution,  the 
persons  named  etc.  derive  their  interests  from  the  maker  of  the 
disposition  (0),  the  others  by  devolution  from  the  last  preceding 
heir  in  possession  under  the  entail  {j)).  Where,  however,  the 
person  named  etc.  under  the  substitutive  limitation  dies  before 
becoming  entitled  in  possession,  and  his  heir  in  tail  becomes  so 
entitled,  such  heir  in  tail  derives  his  interest  from  the  maker  of  the 
disposition  as  predecessor  (q). 

Sub-Sect.  6. — S^'iecial  Modes  of  conferring  Successions. 

371.  An  inter  vivos  gift  of  a  policy  of  insurance  on  the  life  of  inter  vivos 
any  person,  unless  the  donee  helps  to  create  the  property  by  ^if^  of  a 
continuing  to  pay  the  premiums  after  the  assignment  of  the 
policy  (/•),  confers,  upon  the  assured's  death,  a  succession  on  the 
donee  in  respect  of  the  policy  moneys  derived  from  the  donor  as 
predecessor  (s). 

Where  a  person  w^ho  under  a  disposition  is  already  life  tenant  Enlargement 
in  possession  of  personal  property  becomes  entitled  upon  a  death,  ?^  ^^o^^ert 
by  virtue  of  the  same  disposition,  to  an  absolute  interest  in 
possession  in  the  capital  of  the  property,  either  the  property  itself 
(subject  to  an  allowance  of  the  value  of  the  life  interest  (a))  or  the 
increase  of  benefit  (h)  is  a  succession  (c)  derived  from  the  maker 
of  the  disposition  as  predecessor. 


(/)  Zetland  {Earl)  v.  Lord  Advocate  (1878),  3  App.  Cas.  505,  at  p.  521 ;  see 
also  Saltoim  {Lord)  v.  Advocate- Oe?ieral  (1860),  3  Macq.  659,  H.  L.,  inter  alia, 
fer  Lord  Campbell,  L.C,  at  p.  673;  Lcrrd  Advocate  v.  Graham  (1884),  22 
Sc.  L.  E.  209. 

(m)  Zetland  {Earl)  v.  Lord  Advocate,  supra,  per  Lord  Selboene,  at  p.  519. 
(n)  3  &  4  Will.  4,  c.  106. 

(0)  Saltoun  {Lord)  Y.  Advocate -General,  supra  {-^QTson  named);  Lord  Advocate 
V.  M'Culloch  (1895),  32  Sc.  L.  E.  266  (person  designated  etc.). 

(p)  Lord  Advocate  v.  Gordon  (1872),  10  Macph.  (Ct.  of  Sess.)  1015;  see  also 
Zetland  {Earl)  v.  Lord  Advocate,  supra. 

{q)  Breadalhane  {Earl)  v.  Lord  Advocate  (1870),  8  Macph.  (Ct.  of  Sess.) 
835. 

(r)  Lord  Advocate  v.  Fleming,  [1897]  A.  C.  145 ;  see  also  A.-G.  v.  Riall^ 
[1906]  2  L  E.  122,  per  Palles,  C.B.,  at  p.  131. 

(s)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  ss.  1,  2,  17. 
;  (a)  A.-G.  Y.  Robertson,  [1893]  1  Q.  B.  293,  C.  A.,  per  Lord  Esher,  M.E.,  at 
•^.  301.    The  allowance  would  be  under  the  Succession  Duty  Act,  1853  (16  &  17 
^ict.  c.  51),  s.  38,  and  would  be  not  by  way  of  indulgence,  but  in  terms  {ibid.); 
compare  note  (e),  p.  291,  post. 

(0)  A.-G.  V.  Robertson,  supra,  per  Lindley,  L.J.,  at  p.  301. 

(c)  Secus,  where  the  increase  of  benefit  is  due  to  something  outside  the 
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Where  ''property"  is  vested  in  persons  jointly  by  any  title 
not  conferring  on  them  a  succession,"  any  beneficial  interest  in 
the  property  accruing  to  any  of  them  by  survivorship  upon  death 
is  deemed  to  be  a  succession  derived  from  the  deceased  person  as 
predecessor  (d). 

Where,  however,  persons  take  a  "succession"  jointly,  they  are 
to  pay  the  duty,  if  any  is  chargeable,  in  proportion  to  their  respec- 
tive interests  in  the  succession,  and  any  beneficial  interest  in  such 
succession  accruing  to  any  of  them  by  survivorship  is  deemed  to 
be  a  new  succession  derived  from  the  predecessor  from  whom  the 
joint  title  was  derived  (e). 

Where  under  a  disposition  a  person  (/)  has  a  general  power 
of  appointment  over  property,  taking  effect  (g)  upon  death,  he 
is,  in  the  event  of  his  making  any  appointment,  deemed  to  be 
entitled  at  the  time  of  exercising  such  power  to  the  property  or 
interest  thereby  appointed  as  a  succession  derived  from  the  donor 
of  the  power  as  predecessor  Qi), 

Where  any  "property"  is  subject  to  a  charge,  estate,  or 
interest  (i),  determinable  by  the  death  of  any  person,  or  at  any 
period  ascertainable  only  by  reference  to  death,  the  increase  of 
benefit  accruing  upon  the  extinction  or  determination  of  such 
charge  etc.  is  deemed  to  be  a  succession  accruing  to  the  person  or 
persons  then  entitled  beneficially  to  the  property,  or  the  income  of 
it,  according  to  his  or  their  respective  estates  or  interests  in  it,  or 
beneficial  enjoyment  of  it,  and  the  person  from  whom  the  successor 
or  successors  derive  title  to  the  property  so  charged  is  deemed  to 
be  the  predecessor  (k). 


disposition,  which  has  caused  the  acceleration  of  the  succession  before  the 
time  intended  by  the  maker  of  the  disposition  {A.-G.  v.  Bobertson,  [1893]  1 
Q.  B.  293,  C.  A.,  per  Lopes,  L:  J.,  at  p.  303). 

(d)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  3. 

(e)  Ihid. 

(/)  Not  two  or  more  persons  jointly,  who,  in  a  family  settlement,  are 
intended  to  be  a  check  on  one  another,  without  the  idea  of  any  beneficial 
interest  {Charlton  v.  A.-G.  (1879),  4  App.  Cas.  427,  439). 

(g)  Semhle,  the  words  "taking  effect"  refer  to  the  words  "general  power," 
and  not  to  "  disposition  of  property,"  and  to  the  power  coming  into  operation, 
and  not  to  the  appointment  under  it  taking  effect  {Be  Lovelace  (1859),  4  De  Gr. 
&  J.  340,  0.  A.,  per  Turner,  L.J.,  at  p.  351 ;  see  also  Be  Barker  (1861),  7 
H.  &  N.  109  ;  Be  Wallop's  Trust  (1864),  1  De  G.  J.  &  Sm.  656,  0.  A. ;  A.-G.  v. 
Upton  (1866),  L.  E.  1  Exch.  224;  A.-G.  v.  Mitchell  (1881),  6  Q.  B.  D.  548; 
compare  Charlton  y.  A.-G.,  supra,  per  Lord  Selborne,  at  pp.  445,  447) ;  see 
also  note  {t),  p.  270,  ante. 

(h)  Succession  Duty  Act,  1853  (16  &  17  Yicc.  c.  51),  s.  4.^ 

(i)  E.g.,  dower  {Harding  v.  Harding  (1861),  2  Giff.  597),  widow's  jointure, 
rentcharges,  and  annuities  {Lord  Advocate  v.  Macdonald  (1862),  24  Dunl.  (Ot.  of 
Sess.)  1175). 

{k)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  5  ;  A.-G.  v.  Noijes 
(1881),  8  Q.  B.  D.  125,  0.  A.,  per  Jessel,  M.R,  at  p.  139.  This  section  does 
not  apply  (1)  where  the  charge  etc.  has  been  created  by  the  successor  himself 
upon  or  out  of  property  in  possession  when  the  charge  etc.  was  created,  and 
(2)  where  a  person  was  entitled  as  on  the  19th  May,  1853,  to  the  immediate 
reversion  in  any  real  property  expectant  upon  the  determination  of  any  lease 
for  life  or  for  years  determinable  on  life,  and  the  lease  has  determined  in  his 
lifetime  {ibid.,  s.  6). 
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372.  Where  any  disposition  of  property,  not  being  a  honci  fide 
sale,  and  not  conferring  an  interest  expectant  on  death  on  the 
person  in  whose  favour  it  is  made,  is  accompanied  by  the  reserva- 
tion or  assurance  of,  or  contract  for,  any  benefit  to  the  grantor  ©, 
or  any  other  person,  for  any  term  of  life,  or  for  any  period  ascer- 
tainable only  by  reference  to  death,  the  disposition  is  deemed  to 
confer,  at  the  time  appointed  for  the  determination  of  the  benefit, 
an  increase  in  beneficial  interest  in  the  property,  as  a  succession 
equal  in  annual  value  to  the  yearly  amount  or  value  of  the  benefit 
so  reserved  etc.,  on  the  person  in  whose  favour  the  disposition  is 
made  (in). 

Where  any  disposition  of  property  purports  to  take  effect 
presently,  or  under  such  circumstances  as  not  to  confer  a  succession, 
but,  by  the  effect  or  in  consequence  of  any  engagement,  secret 
trust,  or  arrangement,  capable  of  being  enforced  in  a  court  of  law 
or  equity,  the  beneficial  ownership  of  the  property  does  not  bond 
fide  pass  according  to  the  disposition,  but  in  fact  devolves  to  any 
person  on  or  with  reference  to  death,  such  person  is  deemed  to 
acquire  the  property  so  passing  as  a  succession  derived  from  the 
person  making  the  disposition  (n). 

If  a  disposition  is  declared  by  a  court  of  competent  jurisdiction 
to  have  been  fraudulent  and  made  for  the  purpose  of  evading  the 
duty,  the  court  may  declare  that  a  succession  has  been  conferred 
on  such  person  at  such  time  and  to  such  an  extent  as  it  thinks 
just,  the  succession  being  deemed  to  be  derived  from  the  maker  of 
the  disposition  as  predecessor  (o). 

Sub-Sect.  7. — Domicil  and  Siius. 

373.  In  order  that  property  may  constitute  a  succession,  it  has 
been  said  that  the  successor  must  become  entitled  thereto  by  virtue 
of  the  laws  of  this  country  (p),  and  that  this  requirement  will  be 
regarded  as  having  been  satisfied  where  the  property  is  found  to 
be  legally  vested  in  a  person  subject  to  the  jurisdiction  of  the 
British  courts,  and  the  title  to  the  beneficial  interest  in  the  property 
is  regulated  and  capable  of  being  enforced  by  the  laws  of  this 
country,  even  although  the  operation  of  the  instrument  creating 
the  title  may  be  to  some  extent  governed  by  foreign  law  (q). 


Sect.  2. 
The 
Succession. 

Dispositions 
accompanied 
by  reserva- 
tion of 
benefit. 


Dispositions 
to  evade 
duty. 


Test  of 
liability  to 
the  duty  in 
relation  to 
domicil  and 
nationality, 
and  to 
situation  of 
the  property. 


(0  Lord  Advocate  v.  M'Kersies  (1881),  19  Sc.  L.  E.  438  ;  A.-G.  v.  Johnson. 
[1903]  1  K.  B.  617,  0.  A. 

(w)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  7.  The  object  of  this 
section  is  to  prevent  a  man  conveying  the  fee,  reserving  a  life  interest  {Fryer  v. 
Morland  (1876),  3  Ch.  D.  675,  ^er  Jessel,  M.K.,  at  p.  687). 

{n)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  8.  A  disposition  of 
property  reserving  to  the  disponer  an  interest  for  life  or  a  term  of  years  is  not 
within  this  section  {A.-G.  v.  Noyes  (1881),  8  Q.  B.  D.  125,  C.  A. ;  see  p.  266,  ante), 

(o)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  8. 

(p)  Wallace  v.  A.-G.,  Jeves  v.  Shadwell  (1865),  1  Ch.  App.  1,  per  Lord 
Cranworth,  L.C.,  at  p.  9. 

(9)  A.-G.  y.  Jeiv'ish  Colonization  Association,  [1901]  1  K.  B.  123,  C.  A.,^er 
Stirling,  L.J. ,  at  p.  142.  An  alternative  test,  embodying,  however,  the  same 
principle,  is  a  manifestation  of  intention  on  the  part  of  the  settlor,  gathered  from 
all  the  circumstances,  that  the  property  is  to  be  brought  under  the  protection 
of  British  law  {ibid.,  per  Collins,  L.J.,  at  pp.  136,  137).  It  is  immaterial 
where  the  property  is  physically  situated  {iUd.,  per  Collins,  L.J.,  at  p.  137). 
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Sect.  2.  374.  Beal  property  in  this  country  which  devolves  upon  death 

The_  is  liable  to  succession  duty,  irrespective  of  the  domicil  of  the 

Succession,  deceased  owner  (r)  ;  but  foreign  immovable  property,  devolving  as 

British  real  such,  does  not,  in  any  circumstances,  fall  within  the  charge  of  the 

property.         duty  (s). 

Foreign  Where,  however,  the  owner  of  immovable  property  situate 

immovable  abroad  vests  such  property  in  trustees,  in  circumstances  which 
property  create  a  British  settlement  (^),  with  an  absolute  direction  to  the 
and  British  trustees  to  convert  the  property  into  money  and  to  hold  the  pro- 
settlement  ceeds  arising  from  the  sale  upon  trusts,  under  which  such  proceeds 
of  proceeds,  devolve  upon  death,  the  settlement  is  of  equitable  personal 
property,  and  a  succession  consisting  of  a  British  chose  in  action  is 
conferred,  even  where,  at  the  time  of  the  life  tenant's  death,  the 
immovable  property,  by  virtue  of  a  power  to  postpone  the  sale  of 
it,  remains  unsold  {a). 

375.  The  personal  property  of  a  person  domiciled  abroad  which 
is  locally  situate  in  this  country  is  not,  any  more  than  the  personal 
property  locally  situate  abroad  of  which  he  dies  possessed,  liable  to 
succession  duty  upon  his  death  (b),  any  more  than  it  is  to  legacy 
duty  (c). 

Where,  however,  a  person  so  domiciled  by  his  will  directs 
the  creation  of  a  British  settlement  (d)  of  personal  property. 


British 
personal 
property 
owned  by 
foreigner. 

British 
settlement 
thereof 
under  will. 


The  courts  of  equity  in  England  have  always  been  accustomed  to  compel  the 
performance  of  contracts  and  trusts  as  to  subjects  which  are  not  either  locally 
OT  ratiom  domicilii  within  their  jurisdiction  {A.-G.  v.  Johnson,  [1907]  2  K.  B. 
885,  per  Bkay,  J.,  at  p.  894,  on  the  authority  of  Lord  Selborne,  L.C,  in  Eiving 
V.  Orr  Ewing  (1883),  9  App.  Cas.  34,  at  p.  40);  see  title  Conelict  of  Laws, 
Vol.  YL,  p.  218,  et  passim. 

(r)  Be  Wallop's  Trust  (1864),  1  De  G.  J.  &  Sm.  656,  C.  A.,  i^er  Turner,  L.J., 
at  p.  671.  And  it  is  so,  also,  with  regard  to  legacies  thereout  (Advocate-General 
V.  Grant  (1825),  Scotch  Exchequer,  cited  12  CI.  &  Fin.  at  p.  16). 

(5)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  1. 
{t)  See  note  {d),  infra. 

(a)  A.-G.  V.  Johnson,  supra,  at  p.  895,  following  A.-G.  v.  Sudeley  [Lord), 
[1896]  1  Q.  B.  354,  C.  A.,  per  Lopes,  L.J.,  at  p.  363 ;  and  Re  Smyth,  Leach  v. 
Leach,  [1898]  1  Ch.  89,  per  Eomer,  J.,  at  p.  94.  The  settlement  in  this  case 
was  created  under  a  direction  in  the  will  of  a  testator  domiciled  in  this  country, 
but  semble  (see  note  [d),  infra),  the  result  would  be  the  same  however  the 
settlement,  if  British,  was  created. 

(6)  Wallace  v.  A.-G.,  Jeves  v.  Shadiuell  (1865),  1  Ch.  App.  1,  overruling  Be 
Capdevielle  (1864),  2  H.  &  C.  985. 

(c)  See  p.  238,  ante. 

(d)  If  a  person  taking  a  distributive  part  of  a  foreign  estate  comes  to  this 
country  and  invests  it  upon  trusts,  it  assumes  the  character  of  a  British  settle- 
ment and  British  property  ;  and  that  settlement,  so  made,  undoubtedly  becomes 
subject  to  the  rules  of  British  law,  under  which  the  property  is  held,  by  virtue 
of  which  it  is  enjoyed,  and  under  which  it  will  be-  ultimately  administered 
{A.-G.  V.  Campbell  (1872),  L.  E.  5  H.  L.  524,  per  Lord  Westbury,  at  pp.  530, 
531). 

Where  property  is  in  the  hands  of  a  British  trustee  the  presumption  is  that 
it  is  British,  and  the  burden  lies  on  those  who  say  it  is  not  {A.-G.  v.  Jewish 
Colonization  Association,  [1901]  1  K.  B.  123,  C.  A.,  per  Collins,  L.J.,  at 
p.  134).  In  the  various  reported  cases  on  this  subject,  the  instrument,  whether 
directing  the  creation  of  the  settlement  or  creating  it,  and  whether  will  or  deed, 
seems  to  have  been  in  British  form,  and  in  the  English  language,  although 


Part  V.— Succession  Duty. 


whether  at  the  time  of  his  death  it  is  locally  situate  in  this  Sect  2. 

country  (e)  or  abroad  (/),  and  the  testator's  directions  are  actually  The^ 

complied  with  (^),  succession  duty  becomes  chargeable  in  respect  Succession, 
of  such  property  upon  the  death  of  a  life   tenant  under  the 
settlement  Qi). 

376.  Where  a  person,  whether  domiciled  in  this  country  (i)  or  British' 

abroad  ( j),  by  an  inter  vivos  disposition  creates  a  British  settle-  ^g^rToTal 

ment(A;)  of  personal  property,  whether  locally  situate  in  this  property 


under  deed. 


in  some  cases  sucli  form  and  language  were  also  the  form  and  language  of  the 
place  of  the  settlor's  domicil  abroad. 

Where,  however,  a  person  claims  under  an  instrument  which  has  to  be  con- 
strued by  the  law  of  a  foreign  country,  it  may  be  that  he  is  to  be  considered  as 
not  claiming  under  the  law  of  this  country  [Wallace  v.  A.-G.,  Jeves  v.  Shachvell 
(1865),  1  Ch.  App.  1,  by  inference  from  the  remarks  of  Lord  Cranworth,  L.O., 
at  p.  9,  approving  Be  Lovelace  (1859),  4  De  Gr.  &  J.  340,  0.  A.,  and  Re  Wallop's 
Trust  (1864),  1  De  G.  J.  &  Sm.  656,  C.  A.  ;  A.-G.  v.  Jeivish  Colonization 
Association,  [1901]  1  K.  B.  123,  C.  K.,  2')er  Stirling,  L.J.,  at  p.  139). 

Where  a  will  is  expressed  in  the  technical  terms  of  the  law  of  a  country 
where  the  testator  is  not  domiciled,  the  will  is  to  be  construed  with  reference  to 
the  law  of  that  country  (Dicey,  Conflict  of  Laws,  2nd  ed.  (1908),  p.  679; 
approved, -4. -G.  v.  Jewish  Colonization  Association,  supra,  per  Stirling,  L.J.,  at 
p.  142). 

The  trustees,  or  a  majority  of  them,  in  the  various  reported  cases,  were 
resident,  although  not  invariably  shown  to  be  domiciled,  in  this  country. 

In  A.-G.  V.  Jeivish  Colonization  Association,  supra,  the  trustee  was  a  British 
registered  company,  the  administrative  council  of  which  held  its  meetings  and 
carried  on  its  operations  abroad,  but  which,  nevertheless,  was  a  persona  incapable 
of  existence  except  as  a  creature  of  British  law  {ibid.,  per  Collins,  L.J.,  at 
p.  136),  and  which,  while  it  might  acquire  a  foreign  residence  and  domicil,  so  as 
to  be  capable  of  being  sued  in  a  foreign  country,  must  be  capable,  as  long  as  it 
existed,  of  being  sued  in  the  country  of  its  origin  {ibid.,  per  Stirling,  L.J.,  at 
p.  144). 

(e)  Duncan's  Trustee  v.  M'Cracken  (1888),  25  Sc.  L.  E.  551  ;  see  also  Be 
Smith's  Trusts  (1864),  10  L.  T.  598  ;  Be  Badarfs  Trusts  (1870),  L.  E.  10  Eq. 
288. 

(/)  A.-G.  v.  Campbell  [1812),  L.  E.  5  H.  L.  524  (direction,  by  will  of  testator 
domiciled  abroad,  to  British  trustees  to  invest  in  British  securities)  ;  Thompson 
V.  Birch,  [1876]  W.  N.  1-77,  reversed,  ibid.,  278,  C.  A.  (British  trustees,  with  no 
such  direction  to  them,  but  fund  paid  into  court  in  this  country ;  per  Bacon, 
V.-C,  if  the  testator  had  been  domiciled  abroad  (which,  on  appeal,  he  was  held 
not  to  be)  the  duty  would  have  been  payable).  It  has  been  said,  moreover, 
that  where  there  is  any  fund  standing  in  this  country  in  the  names  of  trustees, 
in  Consols  or  other  property  which  has  a  quasi-\oQ,2i\.  settlement,  as  Consols 
undoubtedly  have,  all  the  dividends  having  to  be  received  in  this  country,  and 
the  persons  who  have  to  be  dealt  with  in  respect  of  it  being  persons  residing  in 
this  country,  that  fund  is  subject  to  the  duty  [A.-G.  v.  Campbell,  supra,  per 
Lord  Hatherley,  L.C,  at  p.  528). 

[g)  Lyall  v.  Lyall  (1872),  L.  E.  15  Eq.  1  (at  the  time  of  the  life  tenant's  death 
the  foreign  property  had  not  been  remitted  by  the  foreign  executors  to  the 
British  trustees,  and  the  duty  was  held  not  to  be  payable) ;  see  also  Be  Smith's 
Trusts,  supra,  per  Stuart,  V.-C,  at  p.  599  (there  is  a  difference  where  the 
trustees  of  the  fund  are  other  than  the  trustees  of  the  foreign  will). 

[h)  Semble,  the  duty  is  payable  even  if  the  property  is  locally  situate  abroad 
at  the  time  of  the  life  tenant's  death,  provided  that  the  British  settlement  has 
been  actually  created. 

(t)  Be  Cigala's  Settlement  Trusts  (1878),  7  Ch.  D.  351. 

(y)  Lyall  V.  Lyall,  supra;  Lord  Advocate  v.  Gibson  (1882),  20  Sc.  L.  E.  161; 
A.-G.  V.  Felce  (1894),  10  T.  L.  E.  337  ;  A.-G.y.  Jewish  Colonization  Association ^ 
eupra. 

(A-)  See  note  {d),  p.  274,  ante. 
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personal 
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settlement. 

Domicil  of 
person 

entitled,  and 
nationality 
of  him  or 
settlor. 


Interest 
surrendered, 
-destroyed, 
or  trans- 
mitted. 


country  (Q  or  abroad  (7?i),  succession  duty  is  chargeable  upon  the 
death  of  a  life  tenant  under  the  settlement,  even  though  the 
property  may  then  be  locally  situate  abroad  (r/i). 

377.  Where  a  person  domiciled  abroad  has  not  an  absolute 
interest  in,  but  merely  a  general  testamentary  power  of  appoint- 
ment over,  personal  property  forming  the  subject  of  a  British 
settlement  (ti),  whether  created  by  inter  vivos  disposition  (o)  or 
under  a  direction  in  a  will  (p),  and  the  power  is  exercised,  the 
property  is  chargeable  with  succession  duty  upon  the  appointor's 
death,  when  the  appointees  become  beneficially  entitled  in 
possession. 

378.  It  is  immaterial,  whatever  the  other  circumstances, 
whether  the  person  entitled  upon  the  death  is  domiciled  in  this 
country  or  abroad  (q),  and  whether  he  or  the  settlor  was  a  British 
subject  or  an  alien  (?•). 

Sect.  3. — Exceptions  from  the  Charge  oj  Duty, 
Sub-Sect.  1. — Interests  surrendered,  destroyed,  or  transmitted. 

379.  No  person  is  chargeable  with  succession  duty  in  respect  of 
any  interest  surrendered  by  him,  or  extinguished,  before  the 
19th  May,  1853  (s). 


(Z)  See  cases  cited  in  note  (/),  p.  275,  ante. 

(m)  Re  Cigala's  Settlement  Trusts  (1878),  7  Ch.  D.  351  ;  A.-G.  v.  Jewish 
Colonization  AssocAation,  [1901]  1  K.  B.  123,  0.  A. 

(n)  See  note  [d),  p.  274,  ante.  Semhle,  the  duty  is  payable  whether  the  pro- 
perty is  locally  situate  in  this  country  or  abroad  at  the  time  of  the  appointor's 
death. 

(o)  Re  Lovelace  (1859),  4  De  G-.  &  J.  340,  C.  A. ;  approved,  Wallace  v.  A.-G., 
Jeves  V.  Shadwell  (1865),  1  Oh.  App.  1,  jper  Lord  Ceakwoeth,  L.C.,  at 
p.  9. 

{p)  Re  Wallop's  Trust  (1864),  1  De  G-.  J.  &  Sm;  656,  0.  A.  ;  approved, 
Wallace  v.  A.-Gf.,  Jeves  v.  Shadwell,  supra,  per  Lord  Ckanworth,  L.C,  at 
p.  9.  The  result  is  the  same  notwithstanding  that  the  general  power  of 
appointment  has  taken  effect  upon  a  death  after  the  18th  May,  1853,  so  that 
on  making  the  appointment,  the  appointor  is,  under  the  Succession  Duty  Act, 
1853  (16  &  17  Yict.  c.  51),  s.  4,  deemed  to  be  entitled,  at  the  time  of  exercising 
«uch  power,  to  the  property  appointed  {Re  Wallop's  Trust,  supra). 

{q)  Re  Lovelace,  supra;  Re  Badarfs  Trusts  (1870),  L.  E.  10  Eq.  288  ;  Lyall  v. 
Lyall  (1872),  L.  R.  15  Eq.  1 ;  Re  Cigala's  Settlement  Trusts,  supra  ;  Lord  Advocate 
V.  Oihson  (1882),  20  Sc.  L;  E.  161  ;  A.-G.  v.  Felce  (1894),  10  T.  L.  E.  337  ; 
A.-G.  V.  Jewish  Colonization  Association,  supra. 

(r)  Where  a  person,  whether  a  British  subject  or  an  alien,  becomes  entitled 
to  property  under  a  British  settlement,  vested  in  British  trustees,  he  is  liable  to 
pay  succession  duty,  whether  the  settlement  was  made  by  a  British  subject  or 
an  alien,  whether  it  was  made  by  deed  or  will,  and  wherever  the  property  is 
locally  situate  (Lyall  y.  Lyall,  supra,  per  Eomilly,  M.E.,  at  p.  10,  stating  the 
effect  of  the  decision  of  the  H.  L.  in  A.-G.  v.  CampMl  (1872),  L.  R.  5  H.  L.  524)  ; 
see  also  Re  Lovelace,  supra,  per  Turner,  L.J.,  at  p.  352  ;  Lo7'd  Advocate  v. 
Gihson,  supra,  per  the  Lord  Ordinary  (M'Laren),  at  p.  162.  In  the  following 
-cases  the  settlor  was  an  alien : — Re  Badart's  Trusts,  supra  (long  resident,  how- 
ever, in  this  country);  A.-G.  v.  Felce,  supra;  A.-G.  v.  Jewish  Colonization 
Association,  supra. 

(5)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  IS. 
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Where,  under  a  paramount  power,  the  title   to   property  is  Sect.  3. 

divested  and  destroyed,  any  presumptive  claim  to  succession  duty  Exceptions 

under  the  title  so  destroyed  is  defeated  also  {t).  from  the 

Where  the  interest  of  a  successor  in  personal  property  has,  Jb^T 

before  it  has  fallen  into  possession,  passed  by  reason  of  death  to  ot  uuty. 
another  successor  or  successors,  only  one  duty  is  payable  in  respect 
of  the  interest  when  it  falls  into  possession  (a). 

^TJB-Sect.  2. — Where  the  Successor  is  also  the  Predecessor. 

380.  A  successor  is  not  chargeable  with  duty  upon  a  succession  Succession 
taken  under  a  disposition  ruade  by  himself,  provided  that  the  ^.^ggg^^^^^^g^ 
property  was  in  possession  when  the  disposition  was  made ;  and  no  ^^^^ 
person  is  to  be  charged  with  duty  upon  the  termination  of  any  successor 
charge,  estate,  or  interest  created  by  himself  provided  that  the  himself, 
property  was  in  possession  when  the  charge  etc.  was  created  (b), 

Sub-Sect.  3. — Where  Money  Consideration  given. 

381.  There  is  no  succession,  as  between  vendor  and  purchaser,  Possession 
in  respect  of  property  the  right  to  possess  which  arises  upon  ^^({^^/'^^ 
death  under  a  contract  bond  fide  made  for  valuable  considera-  contract  for 
tion  in  money  or  money's  worth  (c).  value  in 


money  etc. 


{t)  A.-G.  V.  Selborne  [Earl),  [1902]  1  K.  B.  388,  401,  C.  A.  (a  joint  general 
power  of  appointment  whicli  enabled  the  donees  to  create  estates  which  could 
not  be  derived  from  those  vested  in  them  by  default  of  appointment).  If  the 
estates  that  can  be  created  under  the  power,  and  those  limited  in  default  of 
appointment  are  co-extensive,  quaere,  an  acceleration  within  the  meaning  of  the 
Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  15  (tJtc^.,  per  Collins,  M.E., 
at  p.  397).  There  may  be  cases  in  which  a  power  of  appointment  ought  to  be 
regarded  as  a  superadded  mode  of  disposition  of  the  property  which  is  subject 
to  the  power  [ibid.,  per  Stirling,  L.J.,  at  p.  400).  Compare  also  Be  Warner's 
Settled  Estates,  Warner  to  Steel  (1881),  17  Ch.  D.  711,  joer  Jessel,  M.E.,  at 
p.  713;  and  see  p.  294,  posi. 

(a)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  14.  As  to  a  legacy 
charged  upon  etc.  real  estate,  which,  in  the  case  of  a  person  dying  on  or  after 
the  1st  July,  1888,  is  chargeable  with  succe*ssion  duty  as  a  succession  to  personal 
property  (Customs  and  Inland  Eevenue  Act,  1888  (51  &  52  Vict.  c.  8),  s.  21  (2) ), 
compare  ^.-(r.  v.  Cleave  (1873),  31  L.  T.  86,  where,  at  p.  90,  Bkamwell,  B.,- 
expressed  great  doubt  whether,  even  supposing  the  legacy  before  the  court 
could  be  dealt  with  as  a  succession  under  s.  14,  the  Crown  would  not  be  entitled 
to  two  duties. 

(b)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  12. 

(c)  Floyer  v.  Banlces  (1863),  3  De  G.  J.  &  Sm.  306,  per  Lord  Westbijry,  L.C, 
at  p.  311;  Fryer  v.  Norland  (1876),  3  Ch.  D.  675,  682;  Lord  Advocate  v.  Fife 
{Earl)  (1883),  21  Sc.  L.  E.  151.  As  to  what  is  not  a  sale  conferring  exception 
from  duty,  see  Floyer  v.  Bankes,  supra  (release  of  possible  future  dower  out  of 
non-existing  estates ;  secus,  sernble,  where  the  right  was  presently  existing 
{Lord  Advocate  v.  Sidgiuich  (1877),  14  Sc.  L.  E.  522,  per  the  Lord  President 
(Inglis),  at  p.  526)  ) ;  De  Bechberg  v.  Beeton  (1888),  38  Ch.  D.  192  (purchase  of 
reversionary  property  by  trustees  of  will  out  of  trust  estate)  ;  A.-G.  v.  Johnson, 
[1903]  1  K.  B.  617,  C.  A.  (payment  of  sum  to  a  charity  in  consideration  of  life 
annuity  of  5  per  cent,  to  payer,  and  to  his  wife  if  she  survived  him).  See  also 
Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  17  (bonds  or  contracts  made 
bond  fide  for  valuable  cousideration  in  money  etc.  for  payment  of  money  etc, 
upon  the  death  of  any  other  person,  and  moneys  payable  under  policies  of  life 
insurance  to  assured  or  his  assignees,  do  not  confer  successions ;  but  secus  as  to 
any  disposition  or  devolution  thereof,  if  otherwise  such  as  to  confer  a  succession).. 
The  exception  from  duty  in  s.  17  does  not  apply  only  to  cases  in  which  the 
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not  exceed 
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The  valuable  consideration  need  not  represent  the  exact 
value  which  the  subsequent  casualty  of  an  early  death  may  show 
the  right  to  the  property  to  have  had  {d) . 

Where  the  consideration  is  partial,  and  becomes  payable  upon 
the  death,  the  succession  is  diminished  by  the  amount  of  the 
consideration  so  payable  (e). 

The  exception  is  excluded  altogether  where  the  valuable  con- 
sideration given  does  not  consist  solely  of  money  or  money's 
worth  (/). 

Marriage,  although  a  valuable  consideration,  is  not  a  con- 
sideration in  money  or  money's  worth,  and  property  the  right  to 
possess  which  upon  death  arises  under  a  contract  in  consideration 
of  marriage  is  not  excepted  from  duty,  even  in  favour  of  persons 
coming  directly  within  that  consideration  (^).  The  result  is  the 
same  where,  on  a  marriage,  mutual  obligations  for  the  payment  of 
money  upon  death  are  entered  into  (h) . 

382.  No  succession  duty  is  payable  in  respect  of  the  increase 
accruing  to  a  successor  upon  the  determination  of  a  lease,  provided 
that,  at  its  date(^),  it  purported  to  be  a.  lease  at  rack  rent  (A;).  If 
anything  more  than  the  rent  reserved  by  the  lease,  beyond  what  is 
ordinarily  involved  in  the  relation  of  landlord  and  tenant,  is 
contracted  to  be  given,  unless  it  can  be  shown  on  the  face  of 
the  lease  that  such  additional  contract  could  not  be  a  burden  on 
the  lessee,  the  lease  does  not  purport  to  be  at  a  rack  rent  (I) . 

Sub-Sect.  4. —  Where  other  Death  Duty  chargeable  and  exempted. 

383.  Succession  duty  is  not  chargeable  under  the  will  or  intes- 
tacy of  a  deceased  person,  where  the  net  principal  value  of  the 
property,  real  and  personal,  in  respect  of  which  estate  duty  is 
payable  on  his  death,  exclusive  of  property  settled  otherwise  than 


relation  of  debtor  and  creditor  subsists  {Oldfield  v.  Preston  (1862),  3  De  G.  P.  & 
J.  398,  0.  A.,  per  Turner,  L.J.,  at  p!  419),  but  no  duty  can  attach  in  respect  of 
what  arises  simply  and  merely  from  the  contract  [ibid.,  at  p.  418),  as,  e.g.,  the 
benefit  under  a  tontine  (ibid.).  "Where  a  father  subscribes  to  a  tontine  in  the 
name  of  his  son,  there  is  an  immediate  advancement,  and  no  succession  is 
created  {ibid.,  at  p.  419).  As  to  the  essential  requisites  of  a  contract  which  is 
not  to  create  a  succession,  see  Floyer  y.  Banhes  (1863),  3  De  G.  J.  &  Sm.  306,  per 
Lord  Westbuey,  L.C,  at  p.  313.  It  has  been  said  that  s.  17  was  enacted  ex 
cauteld  {Fryer  v.  Morland  (1876),  3  Ch.  D.  675,  2^er  Jessel,  M.E.,  at  pp.  685, 


{d)  Lm^d  Advocate  v.  Fife  {Earl)  (1883),  21  Sc.  L.  E.  151,  per  the  Lord  Ordinary 
(Eraser),  at  p.  156. 

(e)  Brown  v.  A.-G.  (1898),  79  L.  T.  572,  H.  L. 

(/)  A.-a.  V.  Rathdonnell  (1893),  32  L.  E.  Ir.  574,  'per  Palles,  O.B.,  at 
p.  593. 

{g)  Floyer  v.  Bankes,  supra,  per  Lord  Westbury,  L.C.-,  at  p.  312. 
{h)  Lord  AdvocateY.  Sidgwick  (1877),  14  Sc.  L.  E.  522  ;  A.-G.  v.  Rathdonnell, 
supra. 

(?:)  Semble,  leases  in  which  rents  are  reserved  to  commence  from  a  future  date 
are  excluded  from  the  exception  {A.-G.  v,  Longford,  [1909]  2  I.  E.  436,  per 
Palles,  C.B.,  at  p.  442). 

{h)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  20.  A  rack  rent  is  a 
rent  of  the  full  value  of  the  tenement  or  near  it  (2  Bl.  Com.  43). 

{I)  A.-G.  V.  Longford,  supra,  per  Palles,  C.B.,  at  p.  443. 
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Sect.  3. 
Exceptions 
from  the 
Charge 
of  Duty. 

Exemption 
from  the 
1  per  cent, 
or  1^  per 
cent,  rate  of 
succession 
duty  where 
estate  duty- 
paid  (1)  upon 
the  property 
itself  ; 


by  his  will,  does  not  exceed  ^1,000,  and  estate  duty  has  been  paid 
upon  such  value  {m). 

384.  In  the  case  of  successors,  whose  succession  arises  through 
devolution  by  law  before  the  30th  April,  1909,  or,  if  it  arises  under 
a  disposition,  where  the  first  succession  under  the  disposition 
arises  before  that  date(?i),  and  who  are  lineal  ancestors  or  lineal 
issue  of  the  predecessor,  or  husbands  or  wives  of  persons  so  related, 
the  exemption  from  succession  duty  where  estate  duty  has  been 
paid  applies  generally,  without  regard  to  the  value  of  the  estate,  and 
whether  the  property  is  settled  or  not  (o),  and,  in  the  case  of  such 
successors,  where  the  property  is  settled,  and  the  estate  duty  has 
been  paid  in  respect  of  it  since  the  date  of  the  settlement,  the 
exemption  continues  to  apply  until  the  death  of  a  person  on  whose 
death  estate  duty  would  be  again  payable  if  the  property  then 
passed  (^). 

In  the  case  of  any  such  successor,  who  dies  before  becoming 
entitled  in  possession,  the  payment  of  estate  duty  in  his  estate 
upon  the  value  of  his  expectant  interest  in  property  comprised  in  a 
settlement  (q)  satisfies  the  claim  for  succession  duty  under  the 
settlement  upon  the  subsequent  death  of  the  life  tenant  in  respect 
of  such  interest  (r). 

385.  In  cases  where,  although  succession  duty  under  the  other  cases. 
Succession  Duty  Act,  1853  (s),  is  payable,  notwithstanding  that 

estate  duty  is  also  chargeable,  the  additional  succession  duty 
imposed  by  the  Customs  and  Inland  Eevenue  Act,  1888  {t),  is 
not  payable  (ii)- 

No  person  charged  with  the  duties  on  legacies  and  shares 


(2)  in  the 
dead  rever- 
sioner's 
estate. 


(m)  Finance  Act,  1894  (.57  &  58  Yict.  c.  30),  s.  16  (3).  The  payment  of  the 
fixed  duty  of  30s.  on  the  affidavit  or  inventory  in  conformity  with  the  Customs 
and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  33  {i.e.,  in  the  case  of 
persons  dying  before  2nd  August,  1894),  is  to  be  deemed  to  be  in  full  satisfaction 
of  any  claim  to  succession  duty  in  respect  of  the  estate  or  effects  (e.g.,  leaseholds) 
to  which  such  affidavit  etc.  relates  (Customs  and  Inland  Eevenue  Act,  1881 
(44  &  45  Yict.  c.  12),  s.  36). 

(n)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  58  (2),  (4). 

(o)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  1,  and  Sched.  I.  (3),  (5). 

(V)  Ihid.,  s.  5  (2) ;  as  amended  by  Finance  Act,  1898  (61  &  62  Yict.  c.  10), 
s.  13. 

{q)  See  p.  197,  ante. 

[r]  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  1,  and  Sched.  I.  (5).  If  the 
estate  duty  is  not  paid  upon  the  full  value  of  the  reversioner's  interest  in  conse- 
quence of  the  deduction  of  debts  etc.  in  his  estate,  semble,  the  proportionate 
claim  for  succession  duty  under  the  settlement  revives  accordingly  (compare  Lord 
Advocate  v.  Mackenzie's  Trustees  (1905),  42  Sc.  L.  E.  584).  Where  the  rever- 
sioner under  the  settlement  died  prior  to  the  2nd  August,  1894,  the  payment  of 
probate  duty,  under  the  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict. 
c.  12),  in  his  estate,  in  respect  of  his  interest  in  the  personal  property,  including 
leasehold  property,  comprised  in  such  settlement,  satisfies  the  claim  for 
succession  duty  at  1  or  l\  per  cent,  under  the  settlement,  upon  the  life  tenant's 
death,  in  respect  of  such  Interest  {ihid.,  ss.  36,  41  :  Be  ffaygarth's  Trusts  (1883), 
22  Ch.  D.  545). 

(s)  16  &  17  Yict.  c.  51,  s.  10. 

[t]  51  &  52  Yict.  c.  8,  s.  21  (1). 

(w)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  1,  and  Sched.  I.  (3). 
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Sect.  3. 
Exceptions 
from  the 
Charge 
of  Duty. 


Whole 
succession 
under  £100 
in  value. 


in  kind. 


of  personal  estate  (a)  under  the  Legacy  Duty  Acts  in  force  on  the 
19th  May,  1853  (b),  is  chargeable  with  succession  daty  in  respect 
of  the  same  acquisition  of  the  same  property  (c). 

Succession  duty  is  not  payable  by  any  person  in  respect  of  a 
succession  who,  if  it  were  a  legacy  bequeathed  to  him  by  the 
predecessor,  would  be  expressly  (d)  exempted  from  the  payment  of 
duty  in  respect  of  it  under  the  Legacy  Duty  Acts  in  force  on  the 
19th  May,  1853(e). 

Sub-Sect.  5. — Small  Successions. 

386.  Where  the  whole  succession  or  successions  derived  from 
the  same  predecessor  and  passing  upon  any  death  to  any  person  or 
persons  do  not  amount  in  money  or  principal  value  to  £100,  no 
succession  duty  is  payable  in  respect  of  any  portion  thereof  (/). 

Sub-Sect.  6. — Property  not  yielding  Income. 

Plate  etc.  387.  Where  a  succession  comprises  any  articles  of  plate,  furni- 

while  enjoyed  ture  or  other  things,  not  yielding  any  income,  and  given  to  or  for 
the  benefit  of,  or  so  that  they  are  enjoyed  by,  different  persons 
in  succession,  no  succession  duty  is  payable  while  they  are  so 
enjoyed  in  kind  only  by  any  person  or  persons  not  having  any 
power  of  selling  or  disposing  of  them,  so  as  to  convert  them  intO' 
money  or  other  property  yielding  an  income  {g). 

(a)  Where  the  death  of  the  testator  occurred  before  the  1st  July,  1888,  such 
duties  would  extend  to  legacies  out  of  real  property,  or  to  the  proceeds  of  the- 
sale  of  real  property  arising  under  a  trust  for,  or  power  of,  conversion  in  his  will 
(Stamp  Act,  1815  (55  Geo.  3,  c.  184),  Sched.,  Part  III. ;  Eevenue  Act,  1845 
(8  &  9  Yict.  c.  76),  s.  4). 

(6)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  1. 

(c)  Ihid.,  s.  18.  Accordingly,  where,  upon  the  death  of  a  life  tenant  under  a. 
settlement,  the  property  comprised  therein,  or  some  portion  thereof,  passes  to  the 
legatees  or  next  of  kin  of  the  person  originally  entitled  under  the  settlement,  or 
his  assignee,  and  there  is,  therefore,  a  presumptive  claim  for  succession  duty 
under  the  settlement  and  a  claim  for  legacy  duty  under  the  dead  person's  will 
or  intestacy,  in  respect  of  the  same  property,  the  claim  for  succession  duty  on 
such  property  is  displaced  by  the  claim  for  legacy  duty  {A.-G.  v.  Litiledale 
(1871),  L.  E.  5  H.  L.  290,  301 ;  Wolverton  {Baron)  v.  A.-G.,  [1898]  A.  0.  535). 
If  the  legacy  duty  is  not  paid  upon  the  full  value  of  the  dead  person's  interest 
in  consequence  of  the  deduction  of  debts  etc.  in  his  estate,  semhle,  the  propor- 
tionate claim  for  succession  duty  under  the  settlement  revives  accordingly 
(compare  Lord  Advocate  v.  Mackenzie's  Trustees  (1905),  42  Sc.  L.  E.  584).  If  the 
beneficiary  is  not  expressly  charged  "  with  legacy  duty,  semble,  the  claim  for 
succession  duty  is  unaffected.  As  to  what  is  not  the  same  acquisition  of  the 
same  property,  see  A.-G.  v.  Mitchell  (1881),  6  Q.  B.  D.  548  (legacy  duty  paid 
on  death  of  testator  before  1853,  and  succession  duty  payable  on  death,  after 
1853,  of  donee  of  general  power  exercised  by  deed). 

(d)  A.-G.  V.  Fitzjohn  (1857),  2  H.'&  N.  465,  475. 

(e)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  18  ;  see  Stamp  Act,. 
1815  (55  Geo.  3,  c.  184),  Sched.,  Part  III.  ;  Legacy  Duty  Act,  1799  (39  Geo.  3,. 
0.  73),  s.  1;  and  pp.  239 — 242,  ante. 

(/)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  18.  Where  the  death 
occurred  prior  to  the  1st  June,  1889,  and  the  whole  of  the  property  comprised 
in  such  succession  etc.  amounted  to  £100  or  upwards  in  principal  value,  auy 
individual  succession  forming  part  thereof,  the  taxable  value  of  which  was  less 
than  £20,  was  not  liable  to  succession  duty  {ihid.).  The  exemption  was  withdrawn 
by  the  Customs^ and  Inland  Eevenue  Act,  1889  (52  &  53  Yict.  c.  7),  s.  10  (2). 

(ry)  Legacy  Duty  Act,  1796(36  Geo.  3,  c.  52),  s.  14,  incorporated  in  Succession 
Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  32. 
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In  the  case  of  objects  which  appear  to  the  Treasury  to  be  of 
national,  scientific,  historic,  or  artistic  interest,  tte  duty  is  only 
chargeable  when  the  property  is  sold,  and  then  only  in  respect  of 
the  last  death  on  which  the  property  passed  (h). 

No  succession  duty  is  payable  in  respect  of  an  advowson  or 
church  patronage  comprised  in  a  succession  until  the  same,  or 
some  right  of  presentation,  or  some  other  interest  in  or  out  of  the 
advowson  etc.,  is  disposed  of  by  the  successor  or  in  concert  with 
him  for  money  or  money's  worth  (i). 

No  succession  duty  is  payable  in  respect  of  timber,  trees,  or  wood 
growing  on  land  comprised  in  an  estate  in  respect  of  which  estate 
duty  is  payable  on  the  death  of  a  person  dying  after  the  29th  April, 
1910,  until  sold(/). 

Nor,  in  cases  not  governed  by  this  provision,  is  any  succession 
duty  payable  in  respect  of  the  proceeds  of  the  sale  of  timber  etc. 
comprised  in  a  succession  (in  cases  w^here  the  duty  is  payable 
annually  upon  sale  moneys)  where  the  sales,  after  deduction  of 
all  necessary  outgoings  of  the  year,  do  not  exceed  in  value -£10  net 
in  any  one  year  (k). 


Sect.  3. 

Exceptions 
from  the 
Charge 
of  Duty. 

Advowsons 
until 

disposed  of.- 


Growing 
timber. 


Timber  sales, 
where  annual 
sale  less  than 
£10  net. 


Sub-Sect.  7. — Money  applied  to  Payment  oj  Duty. 
388.  Succession  duty  is  not  payable  upon  money  applied  to  the  Money 


applied  to 
payment 
of  duty. 


payment  of  duty  on  a  succession  according  to  a  trust  for  that 
purpose  (0. 

Sub-Sect.  8. — Early  Cesser  of  Limited  Interest. 

389.  In  the  case  of  a  successor  to  real  property,  of  which  he  is  ^^^ai 
not  competent  to  dispose,  who  dies  within  four  and  a  half  years  of  P^^P®^  ^* 


{h)  Finance  Act,  1896  (59  &  60  Vict.  c.  28),  s.  20;  Finance  (1909-10)  Act» 
1910  (10  Edw.  7,  c.  8),  s.  63;  see  also  note  {m),  p.  202,  ante. 

(?■)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  24.  A  right  of  pre- 
sentation cannot  now  be  transferred  (Benefices  Act,  1898  (61  &  62  Vict.  c.  48), 

B.l(l)(b)). 

,  (/)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  61  (5). 

{k)  Succession  Duty  Act,  1853  (16  &  17  Vict,  c  51),  s.  23.  Where  the 
successor  is  competent  to  dispose  of  the  property,  see  note  {k),  p.  288,  iwst. 

(L)  Ihid.y  s.  18.  A  direction  in  a  will  to  pay  all  legacies  free  of  legacy  duty 
does  not  cover  succession  duty  in  respect  of  a  bequest  of  leaseholds  (^e  Johnston, 
Cockerell  v.  Essex  {Earl)  (1884),  26  Ch.  D.  538,  554).  A  direction  to  pay  out  of 
residue  all  legacy  duty  and  succession  duty  in  respect  of  *'  legacies  "  and 
"  annuities"  does  not  cover  the  succession  duty  in  respect  of  a  life  interest  in  real 
estate  {Be  King's  Trusts  (1892),  29  L.  R.  Ir.  401).  A  direction  to  pay  rent- 
charges  "  without  any  deductions  except  for  legacy  duty  and  income  tax, "  does 
not  cover  succession  duty  where  that  duty  and  not  legacy  duty  is  chargeable  {Re 
Bayer,  Bayer  v.  Bayer,  [1903]  1  Ch.  685).  A  direction  to  pay  a  jointure- 
**  without  any  deduction  or  abatement  whatsoever"  for  ''taxes"  etc.  entitles 
the  jointress  to  receive  the  jointure  without  deduction  for  succession  duty 
{Floyer  v.  Bankes  (1863),  3  De  G.  J.  &  Sm.  306,  316).  A  direction  to  raise  a 
**  net  "  sum  means  that  the  succession  duty  chargeable  in  respect  of  such  sum 
is  to  be  provided  out  of  another  part  of  the  appointed  property  {Be  Saunders, 
Saunders  v.  Gore,  [1898]  1  Ch.  17,  C.  A.).  A  direction  by  a  testator  to  pay  out 
of  a  particular  fund  the  succession  duty  payable  "  in  consequence  of  his  death'* 
covers  the  succession  duty  chargeable  on  property  of  which  he  was  tenant  for 
life  {Poulett  {Earl)  v.  ^ood  (1866),  35  Beav.  234,  243).  See  also  note  (/),  p.  296,. 
post ;  and  p.  240,  ante. 
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Sect.  3.  becoming  entitled  to  the  beneficial  enjoyment  of  the  property,  so 

Exceptions  much  of  the  duty  as,  at  the  time  of  his  death,  has  not  become 

from  the  payable  ceases  to  be  payable  (m). 

Charge        it  ig  so,  also,  in  the  case  of  a  successor  to  an  annuity  out  of, 

of  Duty.  Qj.  i[Iq  interest  (chargeable  by  way  of  annuity)  in,  personal  property, 

Personal  whose  interest  ceases  by  the  death  of  any  person  before  four  years' 

property.  payments  of  the  annuity  or  income  have  become  due  and  payable  (n). 

Sect.  4. — Rates  of  Duty, 

How  rate  390.  The  degree  of  relationship  subsisting  between  the  suc- 

determined.    cessor  "  and  the  "  predecessor  "  determines  the  rate  of  duty  chargeable 
in  respect  of  the  succession  (o). 

391.  The  rates  of  succession  duty  in  respect  of  successions  arising 
through  devolution  by  law  before  the  30th  April,  1909,  and  in 
respect  of  successions  arising  under  dispositions,  Vv^here  the  first  suc- 
cession under  the  disposition  arises  before  that  date  (p),  and  where 
the  pro*perty  is  chargeable  with  estate  duty,  are  as  follows  (q) : — 

In  the  case  of  lineal  issue,  or  of  a  lineal  ancestor,  of  the  predecessor, 
there  is  no  succession  duty  (7-).  In  the  case  of  a  brother  or  sister,  or 
of  a  descendant  of  a  brother  or  sister,  of  the  predecessor,  the  rate  of 
succession  duty  is  3  per  cent.  In  the  case  of  a  brother  or  sister  of 
the  father  or  mother  or  of  a  descendant  of  a  brother  or  sister  of 
the  father  or  mother  of  the  predecessor,  the  rate  is  5  per  cent.  In 
the  case  of  a  brother  or  sister  of  a  grandfather  or  grandmother,  or 
of  a  descendant  of  a  brother  or  sister  of  a  grandfather  or  grand- 
mother, of  the  predecessor,  the  rate  is  6  per  cent.    In  the  case  of  a 


Rates  and 
relationship. 


Where 
succession 
arises  through 
devolution 
by  law 
before 
30th  April, 
1909,  or  if 
under  a 
disposition, 
the  first 
succession 


(m)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  21.  Where  the 
succession  is  upon  a  death,  occurring  before  the  2nd  August,  1894,  and  the 
successor  is  competent,  i.e.,  in  point  of  quantity  of  interest  {A.~G.  v.  Hallett 
(1857),  2  H.  &  N.  368),  to  dispose  by  will  of  a  continuing  interest  in  the  real 
property,  the  instalments  unpaid  at  h.is  death  do  not  cease  to  be  payable,  but 
constitute  a  continuing  charge  on  his  interest  in  the  property  in  exoneration  of 
his  other  property,  and  are  payable  by  the  owner  for  the  time  being  of  that 
interest  (Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  21 ;  Customs  and 
Inland  Eevenue  Act,  1888  (51  &  52  Yict.  c.  8),  s.  22  (3)  (a) ).  A  successor  is 
competent  to  dispose  etc.  if  the  interest  to  which  he  succeeds  has  in  it  a  poten- 
tiality which  ripens  into  a  power  to  dispose  by  will  {Lilford  [Lord)  v.  A.-G. 
(1867),  L.  E.  2  H.  L.  63,  71  (a  tenant  in  tail  who  disentailed  and  owned  the  fee 
simple  at  his  death) ). 

(n)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  32,  embodying  Legacy 
Duty  Act,  1796  (36  Geo.  3,  c.  52),  ss.  8,  12  ;  see  p.  242,  ante. 

(0)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  10. 

(p)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  58  (4). 

[q]  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  10;  Einance  Act, 
1894  (57  &  58  Yict.  c.  30),  s.  1,  and  Sched.  I.  (3). 

(r)  One  per  cent,  duty  is  imposed  by  the  Succession  Duty  Act,  1853  (16  &  17 
Yict.  c.  51),  s.  10,  but  it  is  not  payable  under  the.  will .  or  intestacy  of  the 
deceased,  or  under  his  disposition  or  any  devolution  from  him  under  which 
respectively  estate  duty  has  been  paid,  or  under  any  other  disposition  under  j 
which  estate  duty  has  been  paid  (Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  1, 
and  Sched.  I.  (5) ).  And  the  one  per  cent,  duty  is  not  payable  in  respect  of  any 
succession  to  property  {e.g.,  leaseholds)  according  to  the  value  whereof  [i.e.,  in 
the  case  of  persons  dying  before  the  2nd  August,  1894)  duty  has  been  paid  on 
the  affidavit,  or  inventory,  or  account,  in  conformity  with  the  Customs  and 
Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12)  {ihid.,  s.  41). 
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Sect.  i. 
Rates  of 
Duty. 


thereunder 
1  per  cent.,  making  arises  before 


person  in  any  other  degree  of  collateral  consanguinity  to  the  pre- 
decessor, or  in  the  case  of  a  stranger  in  blood  (s)  to  him,  the  rate  is 
1.0  per  cent. 

Where,  however,  the  property  is  not  chargeable  with  estate  duty, 
succession  duty  at  1  per  cent.,  with  an  additional  _ 
1 J  per  cent,  together,  is  chargeable  in  the  case  of  lineal  issue,  or  of  ^^^^ 
a  lineal  ancestor,  of  the  predecessor,  and  in  the  case  of  a  person  more 
distantly  related  to  the  predecessor,  or  in  the  case  of  a  stranger  in 
blood  to  him,  an  additional  IJ  per  cent,  is  chargeable  over  and 
above  the  rates  set  out  in  the  last  paragraph  (t). 

392.  Where  the  succession  arises  through  devolution  by  law  on  After 
or  after  the  30th  April,  1909,  or,  if  it  arises  under  a  disposition,  ^^^^  ^P^^^' 


(s)  Natural  children,  not  legitimated,  even  if  acknowledged  by  the  father, 
are  chargeable  with  duty  as  strangers  in  blood  {Atkinson  v.  Anderson  (1882),  21 
Ch.  D.  100).  Secus,  sembJe,  if  legitimated  according  to  the  law  of  the  father's 
domicil  (^e  Orey's  Trusts,  Gh^ey  v.  Stamford,  [1892]  3  Ch.  88).  See  also, 
on  this  point,  note  {d),  p.  243,  ante.  Prior  to  the  Deceased  Wife's  Sister's 
Marriage  Act,  1907  (7  Edw.  7,  c.  47),  this  rate  was  operative  in  the  case  of  the 
sister  of  a  deceased  wife,  with  whom  the  husband  had  gone  through  the  form 
of  marriage,  unless  there  was  such  a  blood  relationship  between  the  successor 
and  the  predecessor  as  to  lead  to  the  payment  of  a  lower  rate. 

{t)  The  additional  duties  at  the  rates  of  |  per  cent,  and  1|  per  cent, 
respectively  were  imposed  by  the  Customs  and  Inland  Ee venue  Act,  1888 
(51  &  52  Vict.  c.  8),  s.  21  (1),  in  respect  of  every  succession  referred  to  in 
the  Succession  Duty  Act,  1853  (IG  &  17  Vict.  c.  51),  s.  10,  and  in  respect  of 
every  legacy  which,  under  s.  21  (2)  of  the  Customs  and  Inland  Eevenue  Act, 

1888  (51  &  52  Vict.  c.  8),  is  a  succession  to  personal  property,  upon  the  death 
of  any  person  dying  on  or  after  the  1st  July,  1888.  The  additional  duty,  how- 
ever, is  no't  payable  upon  the  interest  of  a  successor  in  leaseholds  passing  to 
him  by  will  or  devolution  by  law,  or  in  property  included  in  an  account 
according  to  the  value  whereof  duty  is  payable  under  the  Customs  and  Inland 
Eevenue  Act,  1881  (44  &  45  Vict.  c.  12)  (proviso  to  s.  21  (1)  of  the  Customs  and 
Inland  Eevenue  Act,  1888  (51  &  52  Vict.  c.  8) ),  and  gifts  for  charitable  pur- 
poses were  not  subject  thereto  (Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51), 
s.  16  ;  Lord  Advocate  v.  Marshall  (1893),  30  Sc.  L.  E.  599).  In  the  case  of  succes- 
sions upon  deaths  occurring  on  or  after  the  1st  June,  1889,  and  before  the  1st  June, 
1896,  where  estate  duty  under  the  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  is 
not  chargeable  (compare  ibid.,  s.  1,  and  Sched.  I.  (4) ),  temporary  estate  duty  is 
payable  in  addition  to  the  succession  duty  (Customs  and  Inland  Eevenue  Act, 

1889  (52  &  53  Vict.  c.  7),  s.  6  (4),  (7)  ) — (A)  where  the  value  of  any ^ succession, 
chargeable  with  succession  duty,  exceeds  £10,000,  and  (B)  where  the  value  of 
any  succession  to  real  property  under  the  will  or  intestacy  of  any  person  so 
dying,  chargeable  with  succession  duty,  does  not  exceed  £10,000,  but  such 
value,  together  with  the  value  of  any  other  benefit  taken  by  the  successor  under 
such  will  etc.,  exceeds  £10,000  {ibid.,  s.  6  (1)).  The  temporary  estate  duty, 
however,  is  not  payable  as  an  addition  to  the  succession  duty  upon  the  value  of 
leaseholds  passing  by  will  or  devolution  by  law,  or  of  property  in  respect  of 
which  temporary  estate  duty  has  been  paid  as  an  addition  to  account  duty 
(Customs  and  Inland  Eevenue  Act,  1889  (52  &  53  Vict.  c.  7),  s.  6  (3) ).  In  the 
case  of  a  succession  conferred  upon  a  person  for  life,  and  afterwards  upon 
others  liable  to  the  same  rate  of  succession  duty,  the  temporary  estate  duty  is 
payable,  if  the  succession  exceeds  £10,000  in  value,  notwithstanding  that  the 
respective  interests  of  the  beneficiaries,  taken  separately,  may  not  exceed  that 
value  respectively  {A.-G.  v.  Aberdare  {Lord),  [1892]  2  Q.  B.  684,  693).  The 
rate  of  the  temporary  estate  duty  is  £1  for  every  full  sum  of  £100,  and  for  any 
fraction  of  £100  over  any  multiple  of  £100,  of  the  value  of  the  succession 
(Customs  and  Inland  Eevenue  Act,  1889  .  (52  &  53  Vict.  c.  7),  s.  6  (2)).  As  to 
temporary  estate  duty,  generally,  see  Customs  and  Inland  Eevenue  Act,  1889 
(52  &  53  Vict.  c.  7),  ss.  6—9. 
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where  the  first  succession  under  the  disposition  arises  on  or  after 
that  date,  the  rate  of  duty  in  the  case  of  Kneals  is  1  per  cent,  (u) ; 
and  it  is  so  also  in  the  case  of  the  husband  or  wife  of  the  pre- 
decessor (u)  (who,  prior  to  that  date,  were  specifically  excepted  from 
the  duty  (v) ).  In  the  case  of  other  persons,  5  per  cent,  is  substituted 
for  3  per  cent.,  and  10  per  cent,  for  5  per  cent,  and  6  per  cent.  (w). 

The  1  per  cent,  duty  last  referred  to  is  not,  however,  levied : 
(1)  Where  the  principal  value  of  the  property  passing  on  the  death 
of  the  deceased  (i.e.,  in  the  case  of  a  succession  arising  through 
devolution  by  law,  the  person  on  whose  death  the  succession  arises, 
and  in  the  case  of  a  succession  arising  under  a  disposition,  the 
person  on  whose  death  the  first  succession  thereunder  arises  (a)),  in 
respect  of  which  estate  duty  is  payable  (other  than  property  in 
which  the  deceased  never  had  an  interest,  and  property  of  which 
the  deceased  never  was  competent  to  dispose,  and  which  on  his 
death  passes  to  persons  other  than  the  husband  or  wife,  or  a  lineal 
ancestor  or  descendant  of  the  deceased)  does  not  exceed  dG15,000,. 
whatever  may  be  the  value  of  the  succession  (h) ;  or  (2)  where  the 
amount  or  value  of  the  succession  or  legacy,  together  with  any 
other  successions,  legacies,  residue,  or  share  thereof  (c),  derived  by 
the  same  person  from  the  predecessor,  testator,  or  intestate,  does 
not  exceed  1,000,  whatever  may  be  the  principal  value  of  such 
property  (d) ;  or  (3)  where  the  person  taking  the  succession  is  the 
widow,  or  a  child  under  twenty-one,  of  the  predecessor,  and  the 
amount  etc.  of  the  succession  etc.,  together  with  etc.,  does  not  exceed 
dB2,000,  whatever  etc.  (e). 

393.  Any  successor  who  has  been  married  to  a  person  of  nearer 
consanguinity  to  the  predecessor  pays  the  same  rate  of  duty  only  as 
such  person  would  have  been  chargeable  with  (/). 

Where  property  becomes  subject  to  a  trust  for  any  charitable 
or  public  purposes  under  any  disposition  which,  if  made  in  favour 
of  an  individual,  would  confer  on  him  a  succession,  duty  at  the  rate 
of  10  per  cent,  (g)  is  payable  in  respect  of  the  property  (/*). 


(w)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  58  (2),  (4).  Tlie  duty  is 
to  be  paid  notwithstanding  any  repeal  effected  by  or  anything  contained  in  the 
Finance  Act,  1894  (57  &  68  Yict.  c.  30)  (except  s.  16  (3)  thereof),  or  any  other 
Act  (Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  58(2) ).  The  provision 
saving  hond  fide  purchasers  and  mortgagees,  for  value  in  money  or  money's 
worth,  of  an  interest  in  expectancy,  before  the  30th  April,  1909,  which  obtains 
in  the  case  of  the  increased  estate  duty  under  the  Finance  (1909-10)  Act,  1910 
(10  Edw.  7,  c.  8),  s.  64  (see  p.  205,  ante),  obtains  also  in  the  case  of  the  increased 
succession  duty  [ibid.,  s.  64). 

(v)  See  note  (c),  p.  280,  and  note  [t),  p.  242,  ante. 

(w)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  S),  s.  58  (1),  (4).    As  io 


(a)  lUd.,  s.  58  (3).  "  ■ 

(6)  Jhid.,  s.  58  (2)  (proviso)  (a). 
(c)  Ibid.,  s.  58  (3). 
{d)  I  hid.,  s.  58  (2)  (proviso)  (b). 
(e)  Ihid.,  s.  58  (2)  (proviso)  (c). 

(/)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  11. 
((/)  See  note(^),  p.  283,  ante. 

(A)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  16.  See  titles 
Chaeities,  Vol.  IV.,  p.  205  ;  Coeporations,  Vol.  VIII.,  p.  378. 
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Where  any  person  takes  a  succession  under  a  disposition  made 
by  himself,  then,  if  at  the  date  of  the  disposition  he  ^yas  entitled 
to  the  property  comprised  in  the  succession  expectantly  on  the 
death  of  any  person  dying  after  the  18th  May,  1853,  and  such 
person  dies  during  the  continuance  of  the  disposition,  he  is  charge- 
able with  duty  on  his  succession  at  the  same  rate  as  he  would  have 
been  chargeable  with  if  no  such  disposition  had  been  made  (i). 

394.  Where  the  interest  of  any  successor  in  any  personal 
property  has,  before  he  has  become  entitled  to  it  in  possession, 
passed  by  reason  of  death  to  any  other  successor  or  successors,  the 
duty  is  to  be  at  the  highest  rate  which,  if  every  such  successor  had 
been  subject  to  duty,  would  have  been  payable  by  any  one  of 
them  (j). 

If  any  succession  has,  before  the  successor  has  become  entitled 
to  it,  or  to  the  income  of  it,  in  possession,  become  vested  by 
alienation,  or  by  any  title  not  conferring  a  new  succession,  in  any 
other  person,  then  the  duty  payable  in  respect  of  the  succession  is 
to  be  paid  at  the  same  rate  as  it  would  have  been  payable  at  if  no 
such  alienation  had  been  made  or  derivative  title  created  (k). 

Where  the  title  to  any  succession  is  accelerated  by  the  "surrender 
or  extinction  of  any  prior  interest,  then  the  duty  on  the  succession 
is  payable  in  the  same  manner  as  it  would  have  been  payable  if  no 
such  acceleration  had  taken  place  (/). 

If  under  conflicting  titles  there  are  rival  claimants  to  a  deceased 
person's  real  property,  and  the  claimants  agree  to  a  compromise, 
the  liability  to  succession  duty  does  not  follow  the  compromise,  but 
depends  upon  the  rights  of  the  parties  under  the  title  which  is 
permitted  to  stand  (m). 


Sect.  i. 
Rates  of 
Duty. 

Where  the 
successor 
is  also 
predecessor. 

Transmitted 
successions 
in  personal 
property. 


Transferred 
interests. 


Succession 
accelerated. 


Compromise 
of  conflicting 
claims. 


(i)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  12  ;  and  see  A.-G.  v. 
Sihthorp  (1858),  3  H.  &  N.  424  ;  Brmjhrooke  [Lord)  v.  A,-G.  (1861),  9  H.  L. 
Cas.  150;  A.-G.  v.  Floyer  (1862),  9  H.  L.  Cas.  477  ;  and  compare  Lord  Advocate 
T.  ConstahJe's  Trustees  (1880),  17  Sc.  L.  E.  611  (substituted  security  by  new 
■disposition). 

(,/)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  14.  The  claim  to 
succession  duty  under  the  original  title  may,  however,  be  defeated  by  a  claim 
"to  legacy  duty  under  a  derivative  title  (see  note  (c),  p.  280,  ante). 

ik)  Ibid.,  a.  15.  The  time  of  the  alienation  fixes  the  rate  {S.-G.  v.  Laiu 
Rtversionary  Interest  Society  (1873),  L.  E.  8  Exch.  233,  per  Cleasby,  B.,  at 
p.  239).  "Where  on  the  19th  May,  1853,  any  reversionary  "  property  " 
expectant  on  death  was  vested,  by  alienation  or  other  derivative  title,  in  any 
other  person  than  the  person  who  was  originally  entitled  thereto  under  a 
disposition  or  devolution  by  law,  the  person  in  whom  such  property  was  vested 
is  chargeable  with  duty  in  respect  thereof  as  a  succession  at  the  same  time  an(i 
at  the  same  rate  as  the  person  originally  entitled  would  have  been  chargeable 
with  if  no  such  alienation  had  been  made  or  derivative  title  created  (Succession 
Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  15).  Compare  A.-G.  v.  Rushton  (1864), 
2  H.  &  C.  812  (an  heir-at-law  treated  as  alienee  of  his  ancestor  in  respect  of 
■real  property  expectant  on  the  death  of  a  life  tenant ;  but  compare  Succession 
Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  5).  If  the  person  originally  entitled 
would  not  have  been  chargeable  with  duty,  this  part,  of  the  section  is  not  applic- 
able [Re  JenMnson  (1857),  24  Beav.  64;  A.-G.  v.  Yelverton  (1861),  7  H.  &  N. 
306  ;  A.-G.  v.  Gardner  (1863),  1  H.  &  C.  639). 

(Z)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  15. 

(w)  Lord  Advocate  v.  Gordon  (1895),  32  Sc.  L.  E.  532 ;  Lord  Advocate  v. 
Christie's  Trustees  (1905),  12  Scots  Law  Times,  690.  In  both  cases,  a  disputed 
will  was,  on  a  compromise  with  the  heir,  which  was  sanctioned  by  the  court, 
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Sect.  5. — Value  Chargeable, 
Sub-Sect.  l.—Oross  Value. 

395.  The  value  (n)  for  the  purpose  of  succession  duty  of  a 
succession  to  real  property  arising  on  the  death  of  a  person  dying 
after  the  1st  August,  1894,  is,  where  the  successor  is  competent  to 
dispose  of  the  property  within  the  meaning  of  the  Finance  Act, 
1894  (o),  the  principal  value  of  the  property  (p),  ascertained  in  the 
same  manner  as  it  would  be  under  the  provisions  of  that  Act  for  the 
purpose  of  estate  duty  (q),  after  deducting  the  estate  duty  payable 
in  respect  of  it  on  the  death,  and  the  expenses  (if  any)  properly 
incurred  of  raising  and  paying  the  duty  (r). 

Where  any  body  corporate,  company,  or  society  become  entitled 
as  successors  to  any  real  property,  the  duty  in  respect  of  the  property 
is  to  be  assessed  upon  its  principal  value  (s). 

Where  property  becomes  subject  to  a  trust  for  any  charitable 
or  public  purposes  under  a  disposition  which,  if  made  in  favour  of 
an  individual,  would  confer  on  him  a  succession,  the  amount  or 
principal  value  of  the  property  is  the  value  chargeable  with  duty  (t). 

396.  Subject  as  above  and  to  the  exceptions  stated  later  (u), 
the  interest  of  every  successor  in  real  property  is  to  be  considered 
to  be  of  the  value  of  an  annuity  equal  to  the  annual  value  (w)  of 


allowed  to  stand.  In  the  first  case,  the  action  was  against  the  heir  who  got  the 
property,  and  in  the  second  case,  against  the  trustees  of  the  will  who  parted  with 
it.  Ss.  37  and  39  of  the  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  do  not 
apply,  although  it  would  be  otherwise  as  to  s.  37,  where  the  duty  was  paid  and 
the  will  was  afterwards  set  aside  {Lord  Advocate  v.  Christie's  Trustees  (1905),  12 
Scots  Law  Times,  per  the  Lord  Ordinary  (Stormonth  Darling),  at  p.  693).  If 
the  property  is  personal,  and  the  succession  is  compounded  for  etc. ,  the  Legacy 
Duty  Act,  1796  (36  Geo.  3,  c.  52),  s.  23,  incorporated  in  the  Succession  Duty 
Act,  1853  (16  &  17  Yict.  c.  51),  s.  32,  applies ;  see  pp.  244,  249,  ante. 

[n)  The  principle  underlying  the  whole  statute  is  that  when  a  person  comes 
into  possession  of  property  on  a  death,  the  beneficial  interest  in  it  which  then 
accrues  to  him,  or  the  increase  of  benefit  which  then  accrues  to  him,  is  the 
whole  property  which  he  so  comes  into  possession  of,  and  not  the  difference  in 
value  between  that  property  and  the  value  of  an  estate  or  interest  he  may  have 
had  in  it  before  he  came  into  possession  of  it  {A.-G.  v.  Noyes  (1881),  8  Q.  B.  D. 
125,  0.  A.,  per  LiNDLEY,  J.,  at  p.  132). 

(o)  See  p.  185,  ante. 

{p)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  18  (1). 
Iq)  Ibid.,  s.  18  (2) ;  see  p.  207,  ante, 
(r)  Ibid.,  s.  18  (1). 

(s)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  27.  And  it  is  so,  also, 
■where  the  corporation  is  successor  by  alienation  [S.-G.  v.  Laiv  Reversionary 
Interest  Society  (1873),  L.  E.  8  Exch.  233,  239). 

{t)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  16. 

(t^)  See  pp.  287— 289,  i9osi. 

[iv)  The  value  must  be  ascertained  at  the  time  of  the- accruer  of  the  succession,, 
and  when  the  property  is  at  that  time  yielding  or  capable  of  yielding  annual 
income  the  full  present  actual  yearly  value  of  the  property  in  its  existing  state 
or  mode  of  enjoyment  is  the  subject  of  assessment  (A.-G.  v.  Sefton  {Earl)  (1865), 
11  H.  L.  Gas.  257,  per  Lord  Westbury,  L.C.,  at  p.  268).  If  the  succession  at 
the  time  of  accruer  neither  yields  nor  is  capable  of  yielding  in  its  existing  state 
any  annual  income,  but  yet  is  saleable,  qucere  whether  the  property  which  form& 
the  succession  has  not  an  annual  value  within  the  meaning  of  the  Act,  namely, 
a  value  equal  to  interest  at  3  per  cent,  on  the  sum  that  might  have  been 
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such  property,  after  making  such  allowances  as  are  hereinafter 
mentioned  {x),  and  payable  from  the  date  of  his  becoming  entitled 
to  it  in  possession,  or  to  the  receipt  of  the  income  or  profits  of  it, 
during  the  residue  of  his  life,  or  for  any  less  period  during  which 
he  is  entitled  to  it  (y),  valued  according  to  the  tables  provided  for 
that  purpose  (z). 

This  rule  applies  equally  to  a  purchaser  or  mortgagee  to  whom, 
before  the  2nd  August,  1894,  an  interest  in  expectancy,  within 
the  meaning  of  the  Finance  Act,  1894(a),  in  real  property,  was 
bond  fide  sold  or  mortgaged  for  full  consideration  in  money  or 
money's  worth  (b),  notwithstanding  that  he  may  become  beneficially 
entitled  in  possession  upon  a  death  after  that  date,  and  may  be 
competent  to  dispose  of  the  property  (c). 

397.  Where  a  successor,  upon  a  death  after  the  1st  August, 
1894,  succeeds  to  agricultural  property,  within  the  meaning  of  the 
Finance  Act,  1894  {d),  where  there  is  no  expectation  of  an  increased 
income  from  the  property,  its  annual  value  for  the  purpose  of  suc- 
cession duty  is  to  be  arrived  at  in  the  same  manner  (e)  as,  under 
the  provisions  of  that  Act,  for  the  purpose  of  estate  duty  (/). 

"Where  an  advowson  or  church  patronage  is  comprised  in  a  succes- 
sion, and  it,  or  some  right  of  presentation,  or  some  other  interest  in 
or  out  of  it,  is  disposed  of  by  or  in  concert  with  the  successor  for 
money  or  money's  worth,  the  successor  is  chargeable  with  duty 
upon  the  amount  or  value  of  the  money  etc.  (c/). 

Where  an  estate  in  respect  of  which  estate  duty  is  payable  on  the 
death  of  a  person  dying  after  the  28th  April,  1910,  comprises  land 
on  which  timber,  trees,  or  wood  are  growing,  succession  duty  is 
payable  on  the  sale  moneys  (if  any)  of  such  timber  etc.  as  in  the 
case  of  estate  duty  (Ji). 


Sect.  5. 
Value 
Chargeable. 


Where 
interest  in 
expectancy 
sold  etc, 
before  2  ad 
August,  1894. 


Annual  value 
of  purely 
agricultural 
property. 


Advowsons 
and  church 
patronage. 


Kule  as  to 
timber. 


realised  if  the  property  had  been  sold  at  the  time  of  the  accruing  of  the 
succession  {ibid.) ;  so,  also,  per  Lord  Chelmsfoed  {ihicL,  at  pp.  278,  279).  See 
also  Lord  Advocate  v.  Buccleach  {Duke)  (1888),  25  Sc.  L.  E.  249  (unlet  shootings 
have  an  annual  value). 
{x)  See  p.  289,  post. 

(y)  The  successor,  although  entitled  in  fee  simple,  is,  in  such  cases,  charged 
only  on  an  annuity  commensurate  with  his  personal  enjoyment  {Northumherland 
{Duke)  V.  A.-G.,  [1905]  A.  0.  406,  per  Lord  Dayey,  at  p.  416). 

(z)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  ss.  21,  31,  and  Sched. 
This  rule  applies  also  where  the  successor  is  competent  to  dispose  of  the  property, 
if  the  succession  arose  on  a  death  before  the  2nd  August,  1894. 

(a)  See  p.  186,  ante. 

(h)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  21  (3) ;  see  p.  196,  ante. 

(c)  The  age  of  such  purchaser  or  mortgagee  at  the  date  when  he  becomes 
entitled  in  possession  forms  the  basis  for  calculating  the  life  interest  value 
{Northumberland  {Duke)  v.  A.-G.,  [1905]  A.  C.  406,  per  Lord  Davey,  at 
p.  419). 

{d)  Finance  Act,  1894  (57  &  58  Yict.  c.  30) ;  see  p.  208,  ante, 
{e)  See  p.  208,  ante. 

If)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  18  (2). 

{g)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  24.  Semble,  the  duty 
is  only  chargeable  in  the  event  of  a  sale,  even  where  the  succession  arose  on  a 
death  after  the  1st  August,  1894,  and  the  successor  is  competent  to  dispose  of 
it,  within  the  meaning  of  the  Finance  Act,  1894  (57  &  58  Vict.  c.  30) ;  see 
I^.  202,  281,  ante. 

{h)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  61  (5) ;  see  p.  213,  ante. 
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Sect.  5. 
Value 

Chai^eable. 


Fine  received 
upon  renewal 
of  lease. 


Property 

producing 

yearly 

fluctuating 

income. 


Real  property 
subject  to  a 
trust  for 


Subject  to  the  above,  where  growing  (i)  timber,  trees  or  wood,  not 
being  coppice  of  underwood  (j),  are  comprised  in  a  succession  (/c), 
duty  is  to  be  paid  upon  the  successor's  interest  in  the  net  moneys 
received  from  any  sales  (I)  of  it  in  those  cases  in  which,  after 
deducting  all  necessary  outgoings  (m)  for  the  year,  the  net  moneys 
exceed  the  sum  of  ^910  in  any  one  year  (n). 

The  rateable  value  to  the  poor  of  the  land  itself  is  not  separately 
chargeable  with  duty  as  forming  part  of  the  annual  value  of 
the  succession  (o).  But  where  there  is  any  rent  or  value  derived 
from  the  land,  other  than  that  which  arises  from  the  sale  of 
wood,  it  is  liable  to  duty  as  part  of  the  annual  value  of  the 
succession  (p). 

Where  a  successor,  entitled  to  any  real  property  subject  to  any 
lease  by  reason  whereof  he  is  not  presently  entitled  to  the  full 
enjoyment  of  it,  has  not  paid  duty  in  respect  of  the  full  yearly 
value  of  the  property,  he  is  chargeable  with  duty  upon  his 
interest  in  any  fine  or  other  consideration  received  during  his 
life  for  the  renewal  of  any  such  lease  or  the  grant  of  any 
reversionary  lease  of  the  property  {q). 

The  yearly  value  of  any  manor,  opened  (r)  mine,  or  other  real 
property  of  a  fluctuating  yearly  income,  is  either  to  be  calcu- 
lated upon  the  average  profits  or  income  derived  from  it,  after 
deducting  all  necessary  outgoings,  during  such  a  number  of 
preceding  years  as  shall  be  agreed  upon  for  this  purpose  between 
the  Commissioners  and  the  successor,  before  the  first  payment  of 
duty  on  the  succession  becomes  due,  or,  if  no  such  period  is  agreed 
upon,  then  the  principal  value  of  the  property  is  to  be  ascertained, 
and  its  annual  value  is  to  be  considered  to  be  equal  to  interest 
calculated  at  the  rate  of  3  per  cent,  per  annum  on  the  amount  of 
the  principal  value  (s). 

In  the  case  of  moneys  to  arise  from  the  sale  of  real  property 

{i)  H.  M.  Advocate  v.  Ailsa  [Marquis)  (1881),  19  Sc.  L.  E.  28,  ;per  the  Lord 
Ordinary  (Cueriehill),  at  p.  29. 

(i)  Coppice  of  underwood  is  capable  of  being  regularly  cut,  and  of  yielding  an 
income  not  necessarily  fluctuating  {ibid.). 

(F)  Semhle,  if  the  duty  is  chargeable  upon  the  principal  value  of  the  property 
comprised  in  the  succession,  the  value  of  any  timber,  trees  or  wood  growing  on 
the  property  would  be  included  in  such  value,  and  further  claims  for  duty  on 
the  sales  of  timber  would  not  arise. 

(Z)  The  duty  on  timber  is,  however,  imposed  from  the  death,  and  not  upon 
the  happening  of  the  contingency  of  a  sale  (^e  Leconfield,  Wyndhamy.  Lecon field 
(1904),  90  L.  T.  399,  402,  C.  A.]. 

(m)  The  amount  of  the  outgoings  is  a  matter  of  fact  {H.  M.  Advocate  v.  Ai'Jsa 
(Marquis),  supra,  per  the  Lord  Ordinary  (Cureiehill),  at  p.  30). 

(n)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  23. 

(o)  H.  M.  Advocate  v.  Ailsa  [Marquis),  supra. 

[p)  Ihid.,  per  the  Lord  President  (Inglis),  at  p.  32,  and  per  Lord  Shand, 
at  p.  33. 

[q)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  25.  SemUe,  this 
provision  does  not  apply  where  duty  is  chargeable  upon  the  principal  value  of 
the  property. 

(r)  Unopened  mines  are  excepted  from  the  operation  of  •  the  Succession  Duty 
Act,  1853  (16  &  17  Yict.  c.  51),  s.  26  [A.-G.  v.  Sefton  [Earl)  (1865),  11  H.L.  Gas. 
257,  per  Lord  Westbtiry,  L.C,  at  p.  268). 

[s)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  26. 
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which,  in  the  circumstances  previously  stated  (t),  are  deemed  to  be     Sect.  5. 
real  property,  each  successor's  interest  therein  is  considered  to  be  Value 
of  the  value  of  an  annuity,  payable  during  his  life,  or  for  any  less  Chargeable, 
period  during  which  he  is  entitled,  equal  in  amount  to  the  annual  conversion 
produce  of  the  actual  trust  property  at  the  time  of  his  becoming  and  for 
entitled  in  possession,  whether  it  is  then  the  real  property  subject  ^f^^Q^g^fg^*^ 
to  the  trust  or  direction  for  sale,  or  any  property  purchased  in  °n  purchase 
substitution  for  it,  or  any  intermediate  investment  of  the  produce  of  other  real 
of  the  sale  of  the  original  property  (a).  property. 

The  same  rule  is  to  be  observed  in  the  case  of  personal  pro-  Personal 
perty  which,  in  the  circumstances  likewise  previously  stated  (Z^),  ^^bfect  ^o  a 
is  chargeable  with  succession  duty  as  real  property,  whether  the  trust  for 
actual  trust  property  is  the  real  property  directed  to  be  purchased,  investment 
or  any  intermediate  investment  of  the  personal  property  directed  p^JpeJty 
to  be  invested  in  such  purchase  (c). 

Where  personal  property  is  comprised  in  a  succession,  certain  Succession 
provisions  in  the  Legacy  Duty  Act,  1796  (d),  are,  where  they  have  prope?t°y  ti 
any  application  (e)  to  such  personal  property,  to  be  applied  as  if  be  assessed 
it  were  a  legacy  bequeathed  by  the  predecessor  to  the  successor,  as  if  it  were 
and  were  subject  to  the  provisions  in  question  (/).  ^  legacy. 

The  value  of  an  annuity,  or  of  any  interest  chargeable  with  How 
duty  as  an  annuity,  is  to  be  calculated  according  to  the  tables  devalued 
provided  for  that  purpose  (g). 

Where  any  disposition  of  property  which  is  accompanied  by  Disposition 
the  reservation  etc.  of  a  benefit  to  the  grantor  etc.  is  deemed 
to  confer  a  succession  (/<),  the  increase  of  beneficial  interest  in  the  tlono?^^^^^' 
property  is  deemed  to  be  equal  in  annual  value  to  the  yearly  benefit, 
amount  or  yearly  value  of  the  benefit  reserved  etc.  (i). 

Sub-Sect.  2. — Deductions. 

398.  In  estimating  the  annual  value  of  lands  used  for  agri-  ^tq-gcessary 
cultural  purposes,  houses,  buildings,  tithes,  teinds,  rentcharges,  outgoings, 
and  other  property  yielding  or  capable  of  yielding  income  not  of  a 

{t)  See  p.  265,  ante. 

(a)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  29. 
lb)  See  p.  265,  ajite. 

(c)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  30. 

(d)  36  Geo.  3,  c.  52,  ss.  8,  10,  11,  12,  14,  23  ;  see  pp.  245  et  seq.,  ante. 

(e)  A.-G.  V.  Noyes  (1881),  8  Q.  B.  D.  125,  0.  A.,  per  Jessel,  M.R.,  at  p.  138. 
(/)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  32;  compare  Cuddon 

V.  Cuddon  (1876),  4  Oh.  D.  583,  585  (succession  to  persons  successively  all 
liable  to  the  same  rate  of  duty). 

{g)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  ss.  31,  32,  and  Sched. 
The  tables  state  the  value  of  an  annuity  of  £100  for  a  single  life  of  various  ages 
from  birth  to  ninety-five  years  (Table  I.);  for  the  joint  continuance  of  two 
such  lives  (Table  II.) ;  and  for  any  number  of  years  not  exceeding  ninety-five 
(Table  III.).  There  are  also  rules  for  inferring  the  value  of  such  an  annuity 
held  on  the  longest  of  two  lives  ;  on  the  joint  continuance  of  three  lives;  and 
on  the  longest  of  three  lives.  And  there  is  a  further  rule  for  valuing  annuities 
for  more  than  three  lives;  and  for  a  longer  term  of  years  than  ninety-five,  or 
in  perpetuity. 

ih)  See  p.  273,  ante. 

(i)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  7.  In  the  case  of 
personal  property,  the  duty,  semUe,  is  assessable  upon  the  capital  {A.-G.  v. 
Johnson,  [1902]  1  K.  B.  416,  per  Phillimoee,  J.,  at  p.  427;  the  decision  was 
reversed,  [1903]  1  K  B.  617,  0.  A.) ;  compare  p.  286,  ante. 
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Estate  and  Other  Death  Duties. 


Sect.  5. 
Value 
Chargeable. 


Incum- 
brances. 


Mortgage  by 
tenant  for 
life  and 
remainder- 
man. 


Where  there 
is  a  prior 
principal 
charge. 


fluctuating  character,  an  allowance  is  to  te  made  of  -all  necessary 
outgoings  (k),  that  is,  of  permanent  charges  which  are  made  on  the 
occupier  of  the  land,  or  falling  entirely  on  the  land(0,  and  which 
are  intrinsically  necessary  (m). 

399.  In  estimating  the  value  of  a  succession,  no  allowance  (n) 
is  to  be  made  in  respect  of  any  incumbrance  (o)  upon  it  created  or 
incurred  (p)  by  the  successor,  not  made  in  execution  of  a  prior 
special  power  of  appointment  (2). 

A  mortgage  created  under  a  joint  general  power  of  appoint- 
ment in  a  disentailing  assurance  executed  by  tenant  for  life  in 
possession  and  remainderman  in  tail,  is  an  incumbrance  created 
by  the  successor,  the  tenant  in  tail,  out  of  his  own  interest,  and, 
as  such,  is  incapable  of  being  deducted  against  the  succession  (r). 
Allowance  is,  hov/ever,  to  be  made  in  respect  of  all  other  incum- 
brances, and  also  in  respect  of  any  moneys  which  the  successor 
may,  previously  to  his  possession,  have  laid  out  in  substantial 
repairs  or  permanent  improvement  of  real  property  comprised  in 
his  succession  (s). 

Upon  any  successor  becoming  entitled  to  real  property,  of 
which  he  is  not  competent  to  dispose,  within  the  meaning  of  the 
Finance  Act,  1894  (t),  and  the  property  is  subject  to  any  prior 
principal  charge,  an  allowance  is  to  be  made  to  him  in  respect  only 
of  the  yearly  sums  payable  by  him,  by  way  of  interest  or  otherwise, 
on  the  charge  as  reducing  the  annual  value  2wo  tanto  of  the  real 
property  {a). 

(k)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  22. 

(Z)  E.g.,  repairs,  poor  rates,  highway,  sewer  and  county  rates,  town  rates^ 
drainage  rates,  and  the  like  {Be  Ehues  (1858),  3  H.  &  N.  719,  per  Watson,  B., 
at  p.  726),  i.e.,  if  in  fact  payable  by  the  successor. 

{m)  Re  Coiuley  {Earl)  (1866),  L.  E.  1  Exch.  288,  iwr  BeAmwell,  B.,  at  p.  294. 
Income  tax  is  not  a  "necessary  outgoing"  {Re  Ehues,  supra  ;  A.-G.  v.  Loi^ton 
{Lord)  (1861),  11 1.  C.  L.  E.  429) ;  nor  is  fire  insurance  {A.  G.  v.  Lorton  {Lord), 
supra);  nor  are  the  expenses  of  an  agent  {Re  Elives,  supra;  A.-G.  v.  Lorton 
{Lord),  supra) ;  and  the  intervention  of  trustees  creates  no  difference  {Re  Coiuley 
{Earl),  supra).  In  cases,  however,  governed  by  the  Einance  Act,  1894  (57  &  58 
Yict.  c.  30),  ss.  7  (5)  (proviso),  and  18  (2),  a  limited  allowance  for  expenses  of 
management  is  to  be  made. 

{n)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  34.  As  to  an  allowance 
wbich  may  be  made,  see  Re  O'Neill  {Lord)  (1886),  20  L.  E.  Ir.  73  (payments 
to  sinking  fund,  out  of  income  of  settled  real  property,  suspended  during  life- 
time of  life  tenant,  and  allowance  made  on  his  death  for  arrears). 

(0)  Portions  are  a  part  of  the  inheritance  {A.-G.  v.  Floyer  (1862),  9  H.  L.  Cas, 
All,  per  Lord  Ceanworth,  at  p.  490).  As  to  an  allowance  for  a  jointure 
treated  as  a  new  succession,  see  Re  Peyton  (1861),  7  H.  &  N.  265,  but  see  per 
Martin,  B.,  at  p.  305. 

{p)  Semhte,  the  word  "  incurred  "  was  used  to  embrace  charges  caused  other- 
wise than  by  the  direct  act  of  the  owner  {Re  O'Neill  {Lord),  supra,  per  Palles, 
O.B.,  at  p.  89). 

{q)  I.e.,  a  power  existing  prior  to  the  disposition  made,  by  the  successor  {Re 
Peyton,  supra,  per  Martin,  B.,  at  p.  305). 

(r)  Ihid.;  A.-G.  v.  Lorton  {Lord)  (1861),  11  I.  C.  L.  E.  429;  see  also  Re 
Hamilton's  Estate  (1905),  39  1.  L.  T.  272. 

(s)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  34. 

(t)  See  p.  185,  ante.  If  the  death  was  before  the  2nd  August,  1894,  it  is 
immaterial  whether  the  successor  was  competent  to  dispose  or  not ;  compare 
note  (y),  p.  287^  ante. 

(a)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  34. 


Part  V. — Succession  Duty. 


291 


Sect.  5. 

Value 
Chargeable. 

Contingent 
incum- 
brances. 

Contingencies 
on  which  the 
property  may 
pass  to 
another 
person. 


400.  No  allowance  is  to  be  made  in  respect  of  any  contingent 
incumbrance  on  the  succession,  but  in  the  event  of  the  incumbrance 
taking  effect  as  an  actual  burden  on  the  successor's  interest,  he  is 
entitled  to  a  return  of  a  proportionate  amount  of  the  duty  so  paid 
by  him  in  respect  of  the  amount  or  value  of  the  incumbrance  when 
taking  effect  (6). 

Nor  is  any  allowance  to  be  made  in  respect  of  any  contingency 
upon  the  happening  of  which  the  property  may  pass  to  some  other 
person,  but,  in  the  event  of  the  property  so  passing,  the  successor 
is  entitled  to  a  return  of  so  much  of  the  duty  paid  by  him  as  will 
reduce  it  to  the  amount  which  would  have  been  payable  by  him  if 
the  duty  had  been  assessed  in  respect  of  the  actual  duration  or 
extent  of  his  interest  (c) . 

401.  If  a  successor,  or  any  person  on  his  behalf,  upon  becoming  Fines  etc. 
entitled  to  any  copyhold  or  other  real  property,  is  subject  to  any  ^^^^^gg^  ^^^'^'^ 
fines,  casualties  of  superiority,  compositions,  rehefs,  or  charges  copyhold^  etc. 
incident  to  the  tenure  of  the  property,  and  due  in  respect  of  his 
succession,  the  amount  of  the  fines  etc.  is  to  be  allowed  to  him 

as  a  deduction  from  the  assessable  value  of  his  interest  in  the 
property  {d). 

Where  any  successor,  upon  taking  a  succession,  is  bound  to  Kelinquished 
relinquish  or  be  deprived  of  any  other  property,  which  he  may  P^"operty. 
have  acquired  by  any  title  not  conferring  a  succession  on  him,  and 
which  passes  from  him  to  some  other  person,  such  allowance  as 
may  be  just  is  to  be  made  to  him,  upon  the  computation  of  the 
assessable  value  of  his  succession,  in  respect  of  the  value  of  such 
property  (e). 

402.  Where   the  donee   of  a  general  power  of  appointment  Exercise  of 
becomes  chargeable  with  duty  in  respect  of  the  property  appointed  ^^^^^^ 


{h)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  35. 
(c)  I  hid.,  s.  36,  and  see  Table  III.  in  the  Schedule. 
{d)  Ibid.,  s.  28. 

(e)  I  hid.,  s.  38,  amended  by  Customs  and  Inland  Eevenue  Act,  1889  (52  &  53 
Vict.  c.  7),  s.  10  (1).  Eor  examples  of  deductions  allowable  under  the  Succession 
Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  38,  where  the  succession  was  conferred 
upon  a  death  occurring  prior  to  the  1st  June,  1889,  see  Be  MicJclethwait  (1855), 
11  Exch.  452  (cesser  of  annuity  under  personal  covenant,  on  successor  becoming 
entitled  to  real  property  under  another  title) ;  Brayhrooke  [Lord)  v.  A.-G.  (1861), 
9  H.  L.  Cas.  150  (cesser  of  annuity  secured  to  remainderman,  on  a  disentail  before 
1853,  during  joint  lives  of  himself  and  the  life  tenant)  ;  Inland  Bevenue  Commis- 
sioners V.  Harrison  (1874),  L.  E.  7  H.  L.  1  (ditto,  after  1853);  Le  Marchant  v. 
Inland  Bevenue  Commissioners  (1875),  L.  E.  10  Exch.  292  (ditto,  but  income  to 
remainderman,  during  joint  lives,  of  capital  sum  raisable  at  life  tenant's  death)  ; 
A.-G.  for  Ireland  v.  Kenmare  (ZorcZ)- (1881),  referred  to  in  Treror's  Taxes  on 
Succession,  4th  ed.,  p.  202  (annuity  to  life  tenant,  and  rents,  subject  thereto,  to 
remainderman,  during  the  joint  lives) ;  A.  0.\.  Bohertson,  [1893]  1  Q.  B.  293, 
C.  A.  (enlargement  of  life  interest  into  absolute  interest,  j^er  Lord  Esher, 
M.E._,  at  p._301  ;  but  compare,  ^er  Lindley,  L.J.,  at  .p.  301,  semhle,  the  succes- 
sion is  the  increase  of  benefit)  ;  compare,  contra,  Lord- Advocate  v.  Olasgoio  {Earl) 
(1875),  12  Sc.  L.  E.  215  (cesser  of  annuity  not  secured  on  the  property,  which 
would  have  ceased  although  the  annuitant  had  not  succeeded,  and  might  have 
continued  although  he  had  succeeded);  Be  Cooper  and  Allen's  Contract  for  Sale 
to  Harlech  (1876),  4  Ch.  D.  802  (cesser  of  life  interest,  where  life  tenant  and 
remainderman  had  sold  property  as  an  interest  in  possession). 
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Sect.  5.     by  him  under  the  power,  he  is  allowed  to  deduct  from  the  duty  so 
Value      payable  any  duty  he  has  already  paid  in  respect  of  any  limited 
Chargeable,  interest  taken  by  him  in  the  property  (/). 

Sect.  6. — Collection  of  the  Duty, 
Sub-Sect.  1. — The  Duty. 

403.  Succession  duty  is  to  be  considered  as  a  stamp  duty,  and 
the  Commissioners  are  to  provide  proper  stamps  for  denoting  the 
rate  per  cent.  (^). 

Land  may  be  transferred  in  satisfaction  of  succession  duty  Qi), 
as  in  the  case  of  estate  duty  {i). 

Whenever  any  payment  of  succession  duty  is  made,  it  is 
to  be  entered  in  a  book  to  be  kept  by  the  Commissioners  for  this 
purpose,  and  the  officer  appointed  by  the  Commissioners  is  to  give 
a  receipt  for  it  in  such  form  as  they  think  fit,  and  stamped  with 
the  proper  stamp  for  denoting  the  rate  of  duty  {j). 

A  certificate  of  the  payment  of  duty,  in  such  form  as  they 
may  think  fit  (A;),  is  to  be  delivered  by  the  Commissioners  to  any 
person  interested  in  any  property  affected  by  the  duty,  on  applying 
for  it  for  any  reasonable  purpose  approved  by  the  Commissioners  ©. 

Sub-Sect.  2. —  When  the  Duty  is  payable. 

404.  The  duty  is  to  be  paid  at  the  time  when  the  successor, 
or  any  person  in  his  right  or  on  his  behalf,  becomes  entitled 
in  possession  to  his  succession,  or  to  the  receipt  of  the  income 
and  profits  of  it,  except  that  in  the  case  of  an  annuity,  or  pro- 
perty made  chargeable  as  an  annuity,  the  duty  is  payable  by 
instalments  (m). 

Where  personal  property  is  comprised  in  a  succession,  the 
duty  upon  it  is  to  be  paid  as  if  it  were  subject  to  certain  provisions 
of  the  Legacy  Duty  Act,  1796  (n). 

405.  Where  a  succession  to  real  property  arises  (o)  on  the  death 
of  a  person  dying  after  the  1st  August,  1894,  and  the  successor  is 


The  duty 
is  a  stamp 
duty. 

Payment  in 
kind. 

Duty  to  be 
entered  in  a 
book  and  a 
stamped 
receipt  to 
be  given. 

Certificates 
of  payment 
of  duty  to  b6 
issued. 


Duty  to  be 
paid  upon 
the  successor 
becoming 
entitled  in 


Duty  on 
personalty. 


Duty  on 
realty. 


(/)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  33. 

(g)  I  hid.,  s.  9. 

(h)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  56  (1). 
{*)  See  p.  212,  ante. 

(/)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),_s.  51.       ^  ^  j 

[Jc)  The  Commissioners  cannot  be  compelled  to  give  a  certificate  in  any  j 
particular  form  (^otye  (^W)  v.  Lichfield  {Earl)  (1866),  L.  E.  1  Eq.  641,  per  \ 
Lord  KOMILLY,  M.E.,  at  p.  647  ;  affirmed  (1867),  2  Ch.  App.  155). 

(Z)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  51. 

(m)  lUd.,  s.  20 ;  Customs  and  Inland  Eevenue  Act,  1888  (51  &  52  Yict.  c.  8), 
s.  21  (2);  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  18  (1).  In  the  case  of 
objects  which  appear  to  the  Treasury  to  be  of  national,  .scientific,  historic,  or 
artistic  interest,  the  rule  as  to  estate  duty  applies  also  to  succession  duty  ;  see 
p.  214,  ante. 

{n)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  32,  and  see  p.  289, 
and  note  (d)  thereon,  ante.  As  to  a  succession  conferred  upon  persons  in 
succession  all  chargeable  with  the  same  rate  of  duty,  see  Cuddon  v.  Cuddon 
(1876),4  Ch.D.  583,  585. 

(o)  A  succession  arises  when  the  death  occurs  (/I.- G'.  v.  Bolertson,  [1893]  1 
Q.  B.  293,  0.  A.,  per  Lord  Eshek,  M.E.,  at  p.  299) ;  although  the  creation  of 
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Sect.  6. 

Collection 
of  the  Duty. 

Successor 

(1)  com- 
petent to 
dispose ; 

(2)  not 
competent 
to  dispose. 


competent  to  dispose  of  the  property,  the  duty  is  payable  by  eight 
equal  yearly  or  sixteen  half-yearly  instalments,  with  interest  at  the 
rate  of  3  per  cent,  per  annum,  and  the  first  instalment  is  payable, 
and  the  interest  begins  to  run,  at  the  expiration  of  twelve  months 
after  the  date  on  which  the  successor  became  entitled  in  possession 
to  his  succession  or  to  the  receipt  of  the  income  and  profits  of  it  (p). 

Where,  however,  the  successor  is  not  so  competent  to  dispose, 
the  duty  is  to  be  paid  (1)  by  eight  equal  half-yearly  instalments,  the 
first  of  which  is  to  be  paid  at  the  expiration  of  twelve  months  next 
after  the  successor  becomes  entitled  to  the  beneficial  (q)  enjoyment 
of  the  real  property  in  respect  of  which  the  duty  is  payable,  and 
the  seven  following  instalments  at  intervals  of  six  months  each  to 
be  computed  from  that  date  (r) ;  or  (2),  at  the  option  of  the 
successor  (s),  by  two  equal  moieties,  of  which  the  first  moiety  (t)  is 
to  be  paid  by  four  equal  yearly  instalments,  the  first  of  the  instal- 
ments to  be  paid  at  the  expiration  of  twelve  months  next  after  the 
successor  becomes  entitled  to  the  beneficial  enjoyment  of  the  real 
property  in  respect  of  which  the  duty  is  payable,  and  the  three 
following  instalments  at  yearly  intervals  to  be  computed  from  that 
date ;  and  the  second  moiety  is  to  be  paid  on  the  day  for  payment 
of  the  last  instalment  of  the  first  moiety,  or,  if  not  so  paid,  is  to  be 
paid  by  four  equal  yearly  instalments,  with  interest  at  the  rate  of 
3  (u)  per  cent,  per  annum  from  such  last-mentioned  day  on  so  much 
of  the  second  moiety  as  for  the  time  being  remains  unpaid,  and  the 
first  of  the  instalments,  with  the  interest,  is  to  be  paid  at  the 
expiration  of  twelve  months  from  that  day  (a). 

406.  Where  property  becomes  subject  to  a  trust  for  any 
charitable  or  public  purposes  in  such  a  manner  as  to  confer  a 
succession,  the  duty  chargeable  upon  it  is  payable  upon  the 
property  becoming  subject  to  the  trusts  (b). 

Where  duty  is  chargeable  in  respect  of  the  proceeds  of  the  Timber. 


Charitable 
or  public 
purposes. 


the  succession  on  a  life  tenant's  death  is  not  postponed  until  the  death  ( Wolverton 
{Baron)  v.  A.-G.,  [1898]  A.  C.  535,  per  Lord  Herschell,  at  p.  547). 

(p)  finance  Act,  1894  (57  &  58  Vict.  c.  30),  ss.  6  (8),  18(1).  After  the 
expiration  of  the  period  of  twelve  months,  the  provisions  with  respect  to 
discount  (see  p.  295,  post)  do  not  apply  {ibid.,  s.  18  (1)  ). 

{q)  I.e.,  not  as  a  trustee  {A.-G.  v.  Sefton  {Earl)  (1865),  11  H.  L.  Cas.  257,  per 
Lord  Wensleydale,  at  p.  271,  and  per  Lord  Chelmseord,  at  p.  276) ;  see  also 
note  {pj),  p.  265,  aiite. 

{r)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  21.  This  rule  applies 
also  where  the  successor  is  competent  to  dispose  of  the  property,  if  the  succession 
arose  on  a  death  before  the  2nd  August,  1894. 

(s)  This  option  applies  where  the  successor  becomes  entitled  to  his  succession 
upon  a  death  after  the  30th  June,  1888  (Customs  and  Inland  Eevenue  Act,  1888 
(51  &  52  Yict.  c.  8),  s.  22  (1)  ). 

{t)  In  the  event  of  the  successor  availing  himself  of  the  option,  he  is  entitled 
to  tender  the  duty  in  advance  and  receive  discount  thereon  at  such  rate  and 
subject  to  such  regulations  as  the  Treasury  may  prescribe  {ibid.,  sub-s,  (2))  ; 
see  p.  295,  post. 

{u)  Finance  Act,  1896  (59  &  60  Vict.  c.  28),  s.  18  (2).  Before  the  1st  July, 
1896,  the  rate  of  interest  was  4  per  cent.  (Customs  and  Inland  Eevenue  Act, 
1888  (51  &  52  Vict.  c.  8),  s.  22  (1)  (b) ). 

(a)  Customs  and  Inland  Eevenue  Act,  1888  (51  &  52  Vict.  c.  8),  s.  22  (1)  (b). 

(h)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  16.  Semble,  the  whole 
of  the  duty  is  payable  in  a  lump  sum,  and  not  by  instalments. 
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Sect.  6. 
Collection 
of  the  Duty. 


Advowson 
or  church 
patronage. 


Prior  charge, 
estate,  or 
interest  not 
created  by 
successor 
himself. 


Where 

successor  not 
in  possession 
of  whole 
succession. 

Where 

succession 

alienated. 


Where 

succession 
accelerated. 


An  advance 
is  an 

acceleration. 


sale  of  timber,  trees  or  wood,  comprised  in  an  estate  in  respect  of 
which  estate  duty  is  payable  on  the  death  of  a  person  dying  after 
the  28th  April,  1910,  it  is  to  be  accounted  for  and  paid  as  and  when 
the  moneys  are  received  (c).  In  other  cases,  it  is  to  be  accounted 
for  and  paid  yearly  {d). 

If  an  advowson  or  church  patronage  is  comprised  in  a  succession, 
and  it,  or  some  right  of  presentation  or  some  other  interest  in  or 
out  of  it,  is  disposed  of  so  as  to  become  liable  to  duty,  the  duty 
becomes  payable  at  the  time  of  the  disposal  (e). 

407.  If  there  is  any  prior  charge,  estate,  or  interest,  not  created 
by  the  successor  himself,  upon  or  in  the  succession,  by  reason  of 
which  the  successor  is  not  presently  (/)  entitled  to  the  full  enjoy- 
ment or  value  of  it ,  the  duty  in  respect  of  the  increased  value 
accruing  upon  the  determination  of  the  charge  etc.,  if  not 
previously  paid,  compounded  for,  or  commuted,  is  to  be  paid  {g)  at 
the  time  of  the  determination  (/i). 

If  a  successor  has  not  obtained  the  whole  of  his  succession  at 
the  time  when  the  duty  becomes  payable,  he  is  chargeable  only 
with  duty  on  the  value  of  the  property  or  benefit  from  time  to  time 
obtained  by  him  (^). 

408.  If  any  succession,  before  the  successor  becomes  entitled 
to  it,  or  to  the  income  of  it  in  possession,  has  become  vested  by 
alienation  or  by  any  title  not  conferring  a  new  succession  in  any 
other  person,  then  the  duty  payable  in  respect  of  the  succession  is 
to  be  paid  at  the  same  time  that  it  would  have  been  payable  if  no 
alienation  had  been  made  or  derivative  title  created  {j). 

Where  the  title  (k)  to  any  succession  has  been  accelerated  by 
the  surrender  or  extinction  of  any  prior  interest,  the  duty  on 
the  succession  is  payable  at  the  same  time  and  in  the  same 
manner  (I)  that  it  would  have  been  payable  if  no  acceleration  had 
taken  place  (m). 

An  advance  to  an  expectant  successor,  under  a  power  or  other- 
wise, during  the  lifetime  and  with  the  consent  of  the  tenant  for 
life,  amounts  to  an  acceleration  {n). 


(c)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  61  (5). 
{d)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  23. 
(e)  Ihid.,  s.  24;  see  note  {i),  p.  281,  ante. 

(/)  I.e.,  at  the  date  when  the  original  succession  is  conferred  (compare  A.-G. 
V.  Bohertson,  [1893]  1  Q.  B.  293,  300,  C.  A.). 

{g)  I.e.,  becomes  due  {A.-G.  v.  Befton  {Earl)  (1865),  11  H.  L.  Cas.  257,  per 
Lord  Chelmspoed,  at  p.  276). 

(h)  KSuccession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  20.  This  section  refers 
to  a  particular  charge  created  {Re  Elwes  (1858),  3  H.  &  N.  719,  per  Watson,  B., 
at  p.  729 ). 

{i)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  37. 
{j)  Ihid.,  s.  15. 

{k)  Possession  may  be  accelerated  although  the  title  is  not  {A.-G.  v.  Robertson, 
supra,  per  Lindley,  L,  J.,  at  p.  302). 

{I)  Compare  Northumberland  {Duke)  v.  A.-G.,  [1905]  A.  C.  406,  per  Lord 
Davey,  at  p.  418. 

m)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  15. 
n)  Re  Drury  Lowe's  Marriage  Settlement,  Ex  parte  Sitwell  (1888),  21  Q.  B.  D. 
466 ;  compare  note  {t),  p.  277,  ante. 
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There  is  no  acceleration  -where  tenant  for  life  in  possession  and     Sect.  6. 
remainderman  in  tail  disentail  and  re-settle,  and  an  immediate  Collection 
annuity  out  of  the  property  is  secured  to  the  remainderman  (o).     of  the  Duty. 

409.  The  Commissioners  have  power,  in  any  special  cases  in  Duty 
which  they  may  think  it  expedient  so  to  do,  to  enlarge  the  time  for  ^^^^[yg^'i^^ 
payment  of  any  duty  (j^).  advance/'' 

The  Commissioners  also  have  power  to  receive  any  duty  tendered 
to  them  in  advance,  and  to  allow  discount  thereon  at  such  rate  as 
may  from  time  to  time  he  directed  hy  the  Treasury  (q), 

Sub-Sect.  3. — Bij  luJwm  the  Duty  is  payable. 
(1)  The  Accoimtahle  Persons, 

410.  Succession  duty  is  a  deht  due  to  the  Sovereign  from  the  Crown 

successor  (?-).  debtor. 

Where  the  interest  of  any  successor  in  any  personal  property  Liability  on 
has,  before  he  has  become  entitled  to  it  in  possession,  passed  by  transmitted 

,  T  ^  11  successions 

reason  of  death  to  another  successor  or  successors,  and  only  one  in  personal 
duty  is  payable  in  respect  of  the  interest,  the  duty  is  due  from  property, 
the  successor  who  first  becomes  entitled  to  the  succession  in 
possession  (s). 

The  following  persons,  besides  the  successor,  are  personally  What 
accountable  to  the  Sovereign  for  the  duty  payable  in  respect  of  any  ^g^j^gg^'^-i^g 
succession,  but  to  the  extent  only  of  the  property  or  funds  actually  successor, 
received  or  disposed  of  by  them  respectively — that  is  to  say,  every  are  account- 
trustee,  guardian,  committee,  tutor  or  curator,  or  husband  in  whom  ^^[^ 
respectively  any  property,  or  its  management,  subject  to  such  duty,  ^ 
is  vested,  and  every  person  in  whom  it  is  vested  by  alienation  or 
other  derivative  title  at  the  time  of  the  succession  becoming  an 
interest  in  possession  {t). 

All  such  persons  are  authorised  to  compound  or  pay  in  advance  Advance 
or  commute  any  duty  (a).  payment. 

In  the  event  of  the  non-payment  of  the  duty,  every  accountable  Liability  of 
person  is  a  debtor  to  the  Sovereign  in  the  amount  of  the  unpaid  accountable 
duty  for  which  he  is  so  accountable  {h).  persons. 

Any  liability  of  any  successor  or  accountable  person  is  not 
lessened  or  affected  by  the  provisions  conferring,  in  certain 
cases  (c),  relief  upon  purchasers  for  valuable  consideration  and 
mortgagees  (d). 

The  term  "trustee  "  includes  an  executor  and  administrator,  and  Definition 

of  trustee. 

(o)  Inland  Revenue  Commissioners  v.  Harrison  (1874),  L.  E.  7  H.  L.  1  ;  see, 
also,  A.-G.  V.  Hohertson,  [1893]  1  Q.  B.  293,  0.  A.,  per  Lopes,  L.J.,  at 
p.  303.  . 

{p)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  ol),  s.  39. 

(q)  Ibid.,  s.  40.    The  rate  is  3  per  cent,  per  annum. 

(r)  Ibid.,  s.  42.  ^  . 

(s)  Ibid.,  s.  14. 

(t)  Ibid.,  s.  44.  . 

(a)  Ibid. 

(b)  Ibid. 

(c)  See  p.  301,  post. 

(d)  Customs  and  Inland  Eevenue  Act,  1889  (52  &  53  Vict.  c.  7),  s.  12  (3). 
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Sect.  6. 
Collection 
of  the  Duty. 

Executor 
who  satisfies 
covenant 
debt. 

Extrinsic 
circumstances 
of  which 
purchaser 
had  no 
notice. 

Legacies  out 
of  real  estate. 


Notice  of 
succession 
to  be  given, 
and  a  return  • 
of  property 
to  be  made. 


Account  to 
be  verified  bj 
production  of 
books  and 
documents. 


any  person  having  or  taking  on  himself  the  administration  of 
property  affected  by  an  express  or  implied  trust  (e). 

Where  an  executor,  in  pursuance  of  a  covenant,  satisfies 
a  covenant  debt,  he  is  not,  in  his  capacity  as  such  executor, 
accountable  to  the  Sovereign  for  any  succession  duty  which  may  be 
payable  in  connection  with  the  death  of  the  covenantor  in  respect 
thereof  (/). 

No  bond  fide  purchaser  of  property  for  valuable  consideration 
under  a  title  not  appearing  to  confer  a  succession  is  subject  to  any 
succession  duty  with  which  the  property  may  be  chargeable  by 
reason  of  any  extrinsic  circumstances  of  which  he  had  not  had 
notice  at  the  time  of  such  purchase  (^). 

The  succession  duty  in  respect  of  a  legacy  charged  upon  or 
made  payable  out  of  any  real  estate,  or  out  of  any  moneys  to 
arise  by  the  sale  of  any  real  estate,  is  to  be  accounted  for  and  paid 
by  the  trustee  to  whom  the  real  estate,  out  of  which  the  legacy 
is  paid  or  satisfied,  is  devised,  or,  if  there  is  no  trustee,  by  the  person 
entitled  to  the  real  estate  (//),  or  by  the  person  empowered  or 
required  to  pay  or  satisfy  the  legacy  (i). 

411.  Persona  accountable  for  the  payment  of  duty  in  respect  of 
any  succession,  or  some  of  them,  are  to  give  notice  to  the  Com- 
missioners,  or  their  officers,  of  their  liability  to  the  duty,  and  are, 
at  the  same  time,  to  deliver  to  the  Commissioners  etc.  a  full  and 
true  account  of  the  property  for  the  duty  whereon  they  are  respec- 
tively accountable — (1)  in  the  case  of  personal  property,  at  the  time 
of  the  first  payment,  delivery,  retainer,  satisfaction,  or  other 
discharge  of  it,  or  any  part  of  it,  to  or  for  the  successor  or  any 
person  in  his  right ;  and  (2)  in  the  case  of  real  property,  when  any 
duty  in  respect  of  it  first  becomes  payable  (k). 

The  account  is  to  disclose  the  value  of  the  property  described  in 
it,  and  of  the  deductions  claimed,  together  with  the  names  of  the 
successor  and  predecessor,  and  their  relation  to  each  other,  and 
all  such  other  particulars  as  are  necessary  or  proper  for  enabling 
the  Commissioners  fully  and  correctly  to  ascertain  the  duties 
due  (l). 

Every  accountable  person  who  delivers  any  account  or  estimata 
of  the  property  comprised  in  any  succession  is,  if  required  by  the 
Commissioners,  to  produce  before  them  such  books  and  documents 


(e)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  1. 

(/)  In  such,  a  case  any  duty  falls  to  be  accounted  for  by  the  covenantee, 
e.g.,  the  trustee  of  a  settlement,  out  of  the  fund  itself,  even  though  the  covenant 
was  to  pay  a  definite  sum  "free  from  all  deductions  whatsoever"  [Re  Higgins,. 
Day  V.  Turnell  (1885),  31  Ch.  1).  142,  146,  0.  A.). 

(g)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  52. 

(h)  A.-G.  v.  Jachson  {l^^l),  2  Cr.  &  J.  101  (rentcharge) ;  Stow  v.  Davenport 
(1833),  5  B.  (fe  Ad.  359  (ditto,  free  of  duty). 

(*)  Compare  Legacy  Duty  Act,  1805  (45  Geo.  3,  c.  28),  ss.  5,  7. 

[h)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  45.  Trustees'  costs  of 
preparing  and  rendering  the  account  of  the  succession  of  a  tenant  for  life  of 
settled  real  estate  are  payable  by  the  tenant  for  life  (Cowley  [Earl)  v.  Wellesley 
(1866),  35  Beav.  635,  642). 

(/)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  45. 
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in  his  custody  or  control,  so  far  as  the  same  relate  to  such     Sect.  6. 
account  or  estimate,  as  may  be  capable  of  affording  any  neces-  Collection 
sary  information  for  the  purpose  of  ascertaining  the  property  of  the  Duty, 
and  the  duty  payable  upon  it  (m).    The  Commissioners  may  also, 
without  payment  of  any  fee,  inspect  and  take  copies  of  any  public 
book(??i).     All  such  information,  however,  is  to  be  deemed  con- 
fidential, and  the  Commissioners  are  not  to  disclose  it,  or  the 
contents  of  any  document  or  book,  to  any  person,  except  for  the 
purpose  of  the  Succession  Duty  Act,  1853  (m). 

If  the  Commissioners  are  satisfied  with  the  account  or  estimate  Duty  to  be 
as  originally  delivered,  or  wdth  any  amendments  that  may  be  made  J'^g^^^^^ 
in  it  upon  their  requisition,  they  may  assess  the  duty  on  the  footing  sioners?^"^^^" 
of  the  account  or  estimate  (n). 

The  Commissioners  are  also,  at  the  request  of  any  successor,  Separate 
or  of  any  person  claiming  in  his  right,  to  accept  or  cause  to  be  made  ^^^^^^^^^^^^i^ 
so  many  separate  assessments  of  the  duty  payable  in  respect  of  f or"separat^e  ^ 
the  interest  of  the  successor  in  any  separate  properties,  or  in  properties, 
defined  portions  of  the  same  property,  as  shall  be  reasonably 
required  (o). 

If,  however,  the  Commissioners  are  dissatisfied  with  the  account  Procedure 
or  estimate  as  delivered,  they  are  empowered,  subject  to  appeal,  ^7  Commis- 
to  assess  the  duty  on  the  footing  of  the  account  and  upon  such  account 
estimate  as  they  may  place  thereon  ( ];),  or  to  cause  an  account  unsatis- 
or  estimate  to  be  taken  by  any  person  or  persons  to  be  appointed  factory, 
by  themselves  for   that  purpose,  and  to   assess  the   duty  on 
the  footing  of  such  last-mentioned  account  or  estimate,  subject 
to  appeal  (q). 

If  the  daty  so  assessed  exceeds  the  duty  assessable  according  to  Commis- 
the  return  which  has  been  made  to  the  Commissioners,  and  with  sioners' 
which  they  have  been  dissatisfied,  and  if  there  is  no  appeal  against  takhfc^^ fresh 
the  assessment,  the  Commissioners  may,  at  their  discretion,  having  account  may 
regard  to  the  merits  of  each  case,  charge  the  whole  or  any  part  of  be  charged 
the  expenses  incident  to  the  taking  of  the  last-mentioned  account  j^terest^f 
or  estimate  on  the  interest  of  the  successor  in  respect  of  which  the  the  successor, 
duty  is  due,  in  increase  of  the  duty,  and  recover  such  duty  so 
increased  forthwith  accordingly  (q). 


(2)  Limitation  of  Personal  Liahiliti/. 

412.  The  limitation  of  personal  liability  to  duty,  under  a  testa- 
mentary document  admitted  to  probate,  or  under  letters  of 
administration,  after  a  specified  lapse  of  time  from  the  date  of  the 
settlement  of  the  account  in  respect  of  which  duty  is  payable,  which, 
in  certain  circumstances,  obtains  in  the  case  of  legacy  duty(?'), 
obtains  also  in  the  case  of  succession  duty  (s). 


Relief  after" 
lapse  of 
time  from 
settlement 
of  account, 
(1)  where 
representa- 
tion 

obtained ; 


(to)  16  &  17  Vict.  0.  51,  s.  49. 
In)  Ibid.,  s.  45. 
(o)  Ibid.,  s.  43. 

Ip)  Customs  and  Inland  Revenue  Act,  1889  (52  &  53  Yict.  c.  7),  s.  10  (3). 
(q)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  45. 
(r)  See  p.  256,  ante. 

(s)  Customs  and  Inland  Eevenue  Act,  1889  (52  &  53  Vict.  c.  7),  s.  14. 
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Estate  and  Other  Death  Duties. 


Sect.  6. 
Collection 
of  the  Duty. 

(2)  under 
a  document 
not  admitted 
to  probate. 


Certificate  of 
discharge 
prior  to 
distribution 
of  fund. 


Any  person,  moreover,  may  cause  .  an  attested  copy  {a)  of 
any  document,  other  than  a  testamentary  document  admitted  to 
probate,  which  creates  a  liability  for  payment  of  any  succession 
duty,  to  be  deposited  with  the  Commissioners  at  their  principal 
office  in  London,  Edinburgh,or  Dublin,  as  the  case  may  require  (6), 
and  thereafter  no  person  is  liable  for  payment  of  any  succession 
duty  under  the  document  after  the  expiration  of  six  years  from  the 
date  of  notice  (c),  in  writing,  to  the  Commissioners,  in  such  form  as 
they  prescribe,  of  the  fact  which  gives  rise  to  an  immediate  claim  to 
such  duty  {d). 

^  A  trustee  etc.  (e)  before  distribution  of  a  fund  can,  in  certain 
circumstances,  as  already  stated  in  the  case  of  legacy  duty(e), 
obtain  a  certificate  discharging  him  from  his  liability  to  any  duty 
in  respect  of  the  fund(/). 


Personal 
property, 


Sub-Sect.  4. — Out  of  what  Property  the  Duty  is  payaUe. 
'  (1)  The  Property. 


413.  The  duty  is  a  first  charge  on  the  interest  of  the  successor 
in  the  personal  property  in  respect  of  which  the  duty  is  assessed 
while  the  same  remains  in  his  ownership  or  control,  or  in 
that  of  any  trustee  for  him,  or  of  his  guardian  or  committee 
or  tutor  or  curator,  or  of  the  husband  of  any  wife  who  is  the 
successor  {g). 

Real  property.  Where  a  succession  to  real  property  arises  on  the  death  of 
a  person  dying  after  the  1st  August,  1894,  and  the  successor  is 
competent  to  dispose  of  it,  the  succession  duty  payable  in  respect  of 
his  succession  is  a  charge  on  the  property  itself  (h). 

If  the  successor,  however,  is  not  competent  to  dispose  of  the 
property,  the  duty  is  a  first  charge  on  his  interest,  and  on  the 


(a)  The  copy  is  exempt  from  stamp  duty  (Customs  and  Inland  Eevenue  Act, 
1889  (52  &  53  Yict.  c.  7),  s.  13  (1)  ). 

(6)  The  copy  is  to  be  received  at  that  office,  and  the  officer  of  the  Commis- 
sioners receiving  it  is,  on  request  of  the  person  making  the  deposit,  and  either 
by  indorsement  on  the  original  document  or  otherwise,  to  give  a  receipt  in 
writing  under  his  hand  for  the  copy  {ihid.,  s.  13  (2)  ).  The  costs  of  depositing 
the  copy  and  of  obtaining  the  receipt  are  costs  duly  incurred  by  any  person  in 
the  execution  of  his  duties  under  the  document  {Hid.,  s.  13  (4)  ). 
,  (c)  Ihid.,  s.  15.  It  is  to  be  delivered  or  sent  in  duplicate,  and  an  acknow- 
ledgment of  its  receipt  by  or  on  behalf  of  the  Commissioners,  upon  the  duplicate, 
is  to  be  forthwith  returned  to  the  person  by  whom  it  was  delivered  or  sent 
{ibid.). 

(d)  Ihid.,  s.  13  (3). 

(e)  See  p.  256,  ante. 

If)  Customs  and  Inland  Eevenue  Act,  1880  (43  Vict.  c.  14),  s.  12. 

Ig)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  42.  In  the  case  of  a 
legacy  charged  upon  real  estate  and  given  free  of  duty,  the  duty  is  to  be  paid 
out  of  the  real  estate,  and  not  out  of  the  testator's  personal  estate  {Noel  v. 
Henley  {Lord)  (1819),  7  Price,  241).  And  in  the  case  of  a  jointure  given  free 
of  duty,  the  succession  duty  is  likewise  payable  out  of  the  real  estate  upon 
which  the  jointure  is  charged  {Flayer  y.  Bankes  (1863),  3  De  Gr.  J.  &  Sm.  306, 
316). 

{h)  Pinance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  18  (1);  see  also  Re  Hole, 
Davies  v.  Bavies  (1905),  119  L.  T.  Jo.  222. 
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interest  of  all  persons  (i)  claiming  in  his  right,  in  all  the  real     Sect.  6. 
property  in  respect  of  which  the  duty  is  assessed  (k).  Collection 

The  duty,  in  the  case  of  real  property  comprised  in  any  succes-  of  the  Duty, 

sion,  has  priority  over  all  charges  and  interests  created  by  the  where 

successor,  but  does  not  charge  or  affect  any  other  of  his  real  successor  dies 

property  (0.  dur^aid 
If  the  successor  has  availed  himself  of  the  option  of  paying  ^  ^  ^^^^ ' 
the  duty  in  moieties,  and  has  died  before  all  the  duty,  with  the 
interest  (if  any),  has  been  fully  paid,  the  unpaid  part  of  the  duty, 
with  the  interest  (if  any),  is  a  debt  due  to  the  Sovereign,  and  is 
payable  out  of  the  successor's  estate,  either  in  advance,  or  at  the 
same  time  or  times,  and  in  the  same  manner,  as  the  amount 
unpaid  would  have  been  payable  by  him  if  he  had  not  died  {m). 

414.  The  succession  duty  in  respect  of  any  legacy  charged  upon 
or  made  payable  out  of  any  real  estate,  or  out  of  any  moneys  to 
arise  from  the  sale  of  any  real  estate,  is  to  be  retained  by  the  person 
paying  or  satisfying  the  legacy  as  if  it  were  a  legacy  out  of  personal 
estate  (/?). 

The  provisions  limiting  the  liability  for  duty,  in  certain  cir- 
cumstances (o),  of  real  property,  or  of  any  estate  or  interest  therein, 
as  against  a  purchaser  for  valuable  consideration  or  a  mortgagee, 
do  not  lessen  or  affect  any  liability  of  any  successor  or  accountable 
person,  other  than  the  purchaser  or  mortgagee,  to  payment  of  duty, 


Legacies 
out  of  real 
estate. 


Liability  of 
accountable 
person  other 
than  a  pur- 
chaser or 
mortgagee. 


(i)  See  A.-G.  v.  Mander  (1896),  44  W.  E.  413  (the  pui-chaser  of  real  estate 
subject  to  a-lease  is  not  a  successor,  but  is  liable  for  what  the  vendor  would 
have  been  liable  for,  and  the  duty  must  accordingly  be  calculated  on  the  basis 
of  the  vendor's  life).  As  between  vendor  and  purchaser,  and  apart  from  express 
stipulation,  the  purchaser  of  a  reversion  must  pay  the  succession  duty  on  the 
death  of  the  life  tenant  {Cooper  v.  Trewhij  (1860),  28  Beav.  194),  and  so  must  the 
purchaser  of  a  mere  spes  successionis,  if  and  when  it  ripens  into  an  interest  in 
possession  {Re  Langham's  Contract  (1890),  39  W.  E.  156,  C.  A.).  Where  a 
purchaser  buys  an  estate  in  possession,  even  from  tenant  for  life  and  remainder- 
man, he  is  entitled  to  have  it  cleared  from  succession  duty  {He  Kidd  and 
Gihlon's  Contract,  [1893]  1  Ch.  695,  per  Kekewich,  J.,  at  p.  698),  and  if  the 
duty  is  not  commuted,  and  the  purchaser  pays  at  the  life  tenant's  death,  semhle, 
he  has  a  remedy  against  the  vendor  {Be  Cooper  and  Attends  Contract  for  Sale  to 
Harlech  (1876),  4  Ch.  D.  802,  per  Jessel,  M.E.,  at  p.  827).  If  the  estate  in 
possession  is  subject  to  a  lease,  on  the  termination  of  which  further  duty  is 
payable,  the  purchaser  is  equally  entitled  to  have  the  estate  cleared  from  the 
duty  {Re  Kidd  and  Gibbon's  Contract,  supra),  and  he  is  not  bound  to  accept  an 
indemnity  instead  of  the  duty  being  commuted  {Re  Weston  and  Thomas's 
Contract,  [1907]  1  Ch.  244);  see  also  Re  Roche's  Estate  (1889),  23  L.  E.  Ir.  230 
(unpaid  duty  cannot  be  claimed  out  of  a  fund  representing  a  middle  incum- 
brance, where  the  property  has  been  sold,  the  first  and  last  incumbrances 
paid  off,  and  the  balance  of  the  proceeds  paid  to  the  owner,  who  has  since 
died  insolvent). 

{k)^  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  42.  And  this  rule 
obtains  also  where  the  successor  is  competent  to  dispose  of  the  property,  if  the 
succession  arose  upon  a  death  before  the  2nd  August,  1894. 

{I)  Ibid.  The  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  does  not  affect 
any  duty  payable  in  respect  of  real  estate  {ibid.,  s.  5). 

(m)  Customs  and  Inland  Ee venue  Act,  1888  (51  &  52  Vict.  c.  8), 
8.22(3)(b). 

(n)  Legacy  Duty  Act,  1805  (45  Greo.  3,  c.  28),  ss.  5,  7 ;  see  p.  256,  ante. 
(o)  See  p.  301,  post. 
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Estate  and  Other  Death  Duties. 


Sect.  6. 
Collection 
of  the  Duty. 


Shifting  of 
charge,  where 
(1)  settled 
real  property, 
subject  to 
power  of 
sale  etc. ; 


(2)  separate 
assessments 
made  for 
separate 
properties  ; 


(3)  Commis- 
sioners 
certify  that 
unpaid 
instalments 
are  charged 
upon  separate 
parts  of  the 
property. 


whether  out  of  money  received  on  any  sale  or  mortgage  or 
otherwise  ( 

The  duty  (if  any)  unpaid  at  the  expiration  of  the  period  of  six 
years,  or  of  twelve  years,  as  the  case  may  be,  referred  to  in  such 
provisions,  becomes  charged  substitutively  upon  any  other  estate  or 
interest  comprised  in  the  succession  of  the  successor  remaining 
vested  in  him,  or  in  any  person  in  his  right  or  on  his  behalf,  other 
than  the  purchaser  or  mortgagee,  and  in  case  of  a  mortgage,  upon 
the  equity  of  redemption  (q). 

415.  Where  any  settled  real  property  comprised  in  a  succession 
is  subject  to  any  power  of  sale,  exchange,  or  partition,  exercisable 
with  the  consent  of  the  successor,  or  b}^  the  successor  with  the 
consent  of  another  person,  he  is  not  to  be  disqualified  by  the  charge 
of  duty  on  his  succession  from  effectually  authorising  by  his  consent 
the  exercise  of  the  power,  or  exercising  any  power  with  proper 
consent,  as  the  case  may  be,  and  in  such  case  the  duty  is  to  be 
charged  substitutively  upon  the  successor's  interest  in  all  real 
property  acquired  in  substitution  for  the  real  property  before 
comprised  in  the  succession,  and  in  the  meantime  upon  his  interest 
also  in  all  moneys  (r)  arising  from  the  exercise  of  any  such  power, 
and  in  all  investments  of  those  moneys  (s). 

416.  Where  the  Commissioners,  at  the  request  of  any  successor, 
or  of  any  person  claiming  in  his  right,  accept  or  cause  to  be  made 
separate  assessments  of  the  duty  payable  in  respect  of  the  successor's 
interest  in  any  separate  properties,  or  in  defined  portions  of  the 
same  property,  the  respective  properties  are  chargeable  only  with 
the  amount  of  duty  separately  assessed  in  respect  of  them  (t)* 

The  Commissioners  are  empowered,  by  their  certificates,  to 
be  issued  in  such  form  as  they  think  fit,  from  time  to  time  to 
declare  that  any  duties  already  assessed,  whether  collectively  or 
distributively,  in  respect  of  any  succession,  shall  thenceforth  be 
charged,  as  to  any  unpaid  instalments,  according  to  any  further 
distribution  thereof,  upon  separate  parts  only  of  the  property  in 
respect  of  which  such  assessment  has  been  made,  in  which  case  the 
charge  of  such  duties  shall  be  thenceforth  limited  according  to  such 
further  distribution  (a). 


(2)  Poivers  to  raise  the  Duty. 

Trusts  for  417.  Where   property  is  chargeable  with  duty  on  becoming 

charitable      subject  to  a  trust  for  any  charitable  or  public  purposes,  the  trustee 
purposes!       ^f  any  such  property  may  raise  the  amount  of  any  duty  due  in 
respect  of  it,  with  all  reasonable  expenses,  upon  the  security  of  the 


[p)  Customs  and  Inland  Eevenue  Act,  1889  (52  &  53  Yict.  c.  7),  s.  12  (3). 
[q)  Ibid.,  s.  12  (2). 

(r)  Dugdale  v.  Meadoius  (1870),  6  Ch.  App.  501  ;  see  also  Be  Warner's  Settled 
Estates,  Warner  to  Steel  (1881),  17  Oh.  D.  711  (a  sale  under  the  Settled  Estates 
Act,  1877  (40  &  41  Yict.  c.  18),  s.  22),  ^9er  Jessel,  M.E.,  at  p.  713. 

(s)  Succession  Dutv  Act,  1853  (16  &  17  Vict.  c.  51),  s.  42. 

(t)  Ibid.,  s.  43. 

[a]  Ibid. 
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property,  at  interest,  with  power  for  him  to  give  effectual  discharges  ^^ct.  6. 

for  the  money  so  raised  (b).                                                 _  Collection 

Any  body  corporate,  company,  or  society  which  becomes  entitled  of  the  Duty, 

as  successors  to  any  real  property,  or  any  trustee  of  it,  may  raise  Real  property 

the  amount  of  any  duty  due  in  respect  of  their  succession  upon  the  taken  by  a 

security  thereof,  at  interest,  with  power  for  them  to  give  the  like  corporation 
effectual  discharges  (c). 

All  persons,  beside  the  successor,  made  accountable  for  the  Power  to 

duty  payable  in  respect  of  any  succession,  are  authorised  to  retain  pg^gQ^g^^^^^ 

out  of  the  property  subject  to  such  duty  the  amount  of  it,  or  to  raise  the 

raise  the  amount,  and  the  expenses  incident  thereto,  at  interest,  on  duty, 
the  security  of  the  property,  with  power  to  give  effectual  discharges 
for  the  same,  and  the  security  is  to  have  priority  over  any  charge 
or  incumbrance  created  by  the  successor  (d). 

Whenever  a  suit  is  pending  in  any  court  for  the  adminis-  Court  to 

tration  of  any  property  chargeable  with  succession  duty,  the  court  Provide  for 

is  to  provide,  out  of  any  property  which  may  be  in  its  possession  ^  ^' 
and  control,  for  the  payment  of  duty  to  the  Commissioners  {e). 

(3)  Limitation  of  the  Charge  of  Duty. 

418.  Notwithstanding  any  provisions  contained  in  the  Succession  Purchasers 
Duty  Act,  1853  (/),  real  property,  or  any  estate  or  interest  in  real  for  valuable 
property,  does  not,  as  against  a  purchaser. for  valuable  consideration,  anTmort^^°^ 
including  the  consideration  of  marriage  {g),  or  a  mortgagee,  remain  gageesof 
charged  with  or  liable  to  payment  of  any  sum  for  succession  duty  ^^al  property, 
after  the  expiration  of  (1)  six  years  from  the  date  of  notice  (h) 
to  the  Commissioners  of  the  fact  that  the  successor,  or  any  person 
in  his  right  or  on  his  behalf,  has  become  entitled  in  possession 
to  his  succession  or  to  the  receipt  of  the  income  and  profits  of  it, 
or  from  the  date  of  the  first  payment  by  the  successor  or  person  of 
any  instalment  or  part  of  the  duty  in  case  the  successor  has  not 
availed  himself  of  the  option  of  paying  the  duty  in  moieties,  or 
after  two  years  from  the  time  for  payment  by  the  successor  of  the 
last  instalment  or  part  of  the  duty,  if  the  successor  has  availed 
himself  of  the  option,  or,  in  the  absence  of  any  such  notice  or 
payment,  after  (2)  twelve  years  from  the  happening  of  the  event 
giving  rise  to  an  immediate  claim  to  the  duty  (i). 

A  purchaser  or  mortgagee  is  not,  for  the  purpose  of  obtaining 
the  exemption  conferred  by  the  above  provisions,  bound  to  see  that 

{h)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  16. 
(c)  Ibid.,  s.  27. 
{d)  Ibid.,  s.  44. 

(e)  Ibid.,  s.  53;  Supreme  Court  Fund  Eules,  1905,  rr.  20,  52  (b),  66  (duties 
generally) ;  County  Court  Eules,  1903,  Ord.  2,  r.  14  (legacy  duty,  succession 
duty,  and  estate  duty).  As  to  the  desirability  of  commuting  duty  instead  of 
leaving  a  fund  in  court  to  await  the  claim,  see  Bat/leij  v.  Ti7idal  (1853),  2 
W.  E.  129.  As  to  the  extent  of  the  court's  function,  see  Ewing's  Trustees  v. 
Mathieson  (1906),  44  Sc.  L.  E.  12,  cited,  p.  254,  ante. 

if)  16  &  17  Vict.  c.  51,  e.g.,  s.  42. 

Ig)  Be  Donelan's  Estate,  [1902]  1  I.  E.  109,  C.  A. ;  see  also  note  in),  p.  220, 
-ante. 

{h)  See  p.  298,  ante. 

.(0  Customs  and  Inland  Eevenue  Act,  1889  (52  &  53  Yict.  c.  7),  s.  12  (1). 
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Sect.  6. 
Collection 
of  the  Duty. 

Certificate  of 
payment  of 
duty  to 
exonerate  a 
purchaser. 


Power  to 
remit. 


Commuta- 
tions of 
future  claims 
upon  applica- 
tion of 
(1)  the 
expectant 
successor : 


(2)  a  trustee 
(or  other 
accountable 
person)  of 
personal 
property. 


Commuta- 
tion of  the 
duty  payable 
on  a 

successor's 
interest  in 
the  proceeds 
of  the  sale 
of  timber. 


the  duty  is  discharged  out  of  the  money  or  other  consideration  paid 
or  given  as  the  consideration  for  the  sale  or  mortgage  {k) . 

419.  Every  receipt  and  certificate  purporting  to  be  in  discharge 
of  the  whole  duty  payable  for  the  time  being  in  respect  of  any 
succession,  or  any  part  of  it,  exonerates  a  bond  fide  purchaser  for 
valuable  consideration  and  without  notice  from  the  duty,  notwith- 
standing any  suppression  or  misstatement  in  the  account  upon  the 
footing  of  which  the  duty  may  have  been  assessed,  or  any 
insufQciency  of  the  assessment  (Z). 

Sub-Sect.  5. — Remission  of  Duty  and  Interest. 

420.  The  Commissioners  and  the  Treasury  respectively  have, 
as  already  stated  (m),  certain  powers  to  remit  succession  duty  and 
interest  thereon. 

Sub-Sect.  6. — Commutation  of  Duty  and  Composition  of  Claims. 

421.  Upon  application  made  by  any  person  entitled  to  a 
succession  in  expectancy,  the  Commissioners  may  commute  the 
duty  presumptively  payable  in  respect  of  the  succession  for  a 
certain  sum  to  be  presently  paid,  and  for  assessing  the  amount  so 
payable  they  are  to  cause  a  present  value  to  be  set  upon  the 
presumptive  duty,  regard  being  had  to  the  contingencies  affecting 
the  liability  to  the  duty,  and  the  interest  of  money  involved  in  the 
calculation  being  reckoned  at  the  rate  of  3  per  cent,  {n),  and  upon 
receipt  of  the  certain  sum  they  are  to  give  discharges  to  the 
successor  accordingly  (o). 

The  Commissioners  have  a  power  in  certain  circumstances, 
as  already  stated  in  the  case  of  legacy  duty  (p),  to  commute  the 
duty  presumptively  payable  in  respect  of  personal  property  com- 
prised in  a  succession,  upon  the  application  of  the  trustee  or  other 
person  who  would  be  accountable  for  the  duty  in  respect  of  the 
interest  in  expectancy  if  it  were  in  possession  at  the  time  of  the 
application,  and  they  are  to  give  discharges  for  the  duty  upon  receipt 
of  the  certain  sum  to  be  presently  paid  {q). 

Where  timber,  trees,  or  wood,  not  being  coppice  of  under- 
wood, are  comprised  in  a  succession  (whereon  the  duty  is  not 
payable  upon  principal  value  (?')),  and  the  successor  is  desirous 
of  commuting  the  duty  payable  upon  his  interest  in  the  net  moneys 
to  be  from  time  to  time  received  from  any  sales,  and  delivers  to  the 
Commissioners  an  estimate  of  the  net  moneys  obtainable  by  him 
from  the  sale  of  the  timber  etc.  as  may,  in  a  prudent  course  of 
the  management  of  the  property,  be  felled  by  him  during  his  life, 


{h)  Customs  and  Inland  Eevenue  Act,  1889  (52  &  53  Vict.  c.  7),  s.  12  (3). 
(/)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  52. 
(m)  See  p.  182,  ante. 

[n)  I.e.,  the  rate  of  discount  for  the  time  being  allowed  by  the  Commissioners 
for  duties  paid  in  advance  (Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  41). 
(o)  lUd. 

\]))  See  p.  258,  ante. 

{q)  Customs  and  Inland  Eevenue  Act,  1880  (43  Vict.  c.  14),  s.  11. 
(r)  See  p.  288,  ante. 
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Sect.  6. 

Collection 
of  the  Duty. 

Duty  may  be 
compounded 
where  value 
is  not  easily 
ascertainable. 


the  Commissioners,  if  satisfied  with  the  estimate,  are  to  accept  it 
and  assess  the  duty  accordingly  (s). 

Where,  in  the  opinion  of  the  Commissioners,  any  succession 
is  of  such  a  nature,  or  so  disposed  or  circumstanced,  that  its  value 
is  not  fairly  ascertainable  under  any  of  the  directions  in  the 
Succession  Duty  Act,  1858  (t),  or  where,  from  the  complication  of 
circumstances  affecting  the  value  of  a  succession,  or  affecting  the 
assessment  or  recovery  of  the  duty  upon  it,  the  Commissioners 
think  it  expedient,  they  may  compound  the  duty  payable  on  the 
succession  upon  such  terms  as  they  think  fit,  and  give  discharges  to 
the  successor  upon  payment  of  duty  according  to  such  com- 
position (u).  This  power  is  distinct  from  the  Commissioners'  power, 
already  referred  to  (a),  to  compound  for  death  duties  generally. 

Sect.  7. — Interest^  Penalties,  and  Proceedings. 
Sub-Sect.  1. — Interest, 

422.  The  provision  with  regard  to  the  payment  of  interest  on  Eate  of 
estate  duty,  already  stated  {h),  applies  also  to  succession  duty  (c).  interest. 

Sub-Sect.  2,— Penalties, 

423.  If  any  person  required,  as  before  stated  ((/),  to  give  notice  Penalty  for 
of  a  succession  or  to  deliver  an  account,  wilfully  neglects  to  do  so 

at  the  prescribed  period,  he  is  liable  to  pay  to  the  Sovereign  a  sum  succession. 

equal  to  10  per  cent,  upon  the  amount  of  duty  payable  by  him,  or 

in  the  case  of  a  succession  chargeable  with  a  higher  rate  of  duty 

than  1  per  cent.,  upon  such  less  sum  as  the  duty,  if  assessable  at 

the  rate  of  1  per  cent,  upon  the  value  of  the  succession,  would 

amount  to,  and  a  like  penalty  for  every  month  after  the  first  month 

during  which  the  neglect  continues  (e).    And  if  any  person  liable  to 

pay  any  duty,  after  the  duty  has  been  finally  ascertained,  wilfully 

neglects  to  do  so  within  twenty-one  days,  he  is  liable  to  pay  etc. 

a  sum  equal  to  10  per  cent,  upon  the  amount  of  duty  so  unpaid,  or 

upon  such  less  sum  etc.  as  above  {e). 

Acceptance  or  recovery  by  the  Commissioners  of  arrears  of 
duty,  with  interest,  is  an  absolute  waiver  of  any  penalties  which  m^y 
have  been  incurred  (/). 

Sub-Sect.  3. — Proceedings. 

424.  Any  accountable  party  resident  in  England  {g)  dissatisfied  Power  to 
with  the  assessment  of  the  Commissioners  may  appeal  against  it  ^PP^^^- 

(s)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  23. 
{t)  16  &  17  Yict.  c.  51. 
(w)  lUd.,  s.  39.      .  . 
(a)  See  p.  181,  ante, 
(h)  See  p.  225,  ante. 

(c)  Finance  Act,  1896  (59  &  60  Yict.  c.  28),  s.  18  (2).  If  a  trustee  mispays 
moneys  comprised  in  a  succession  through  mistake,  and  omits  to  pay  the  duty 
thereon,  his  estate  is  not  liable  to  the  successor,  who  pays  the  duty,  for  interest 
on  the  duty,  although  it  might  be  to  the  Crown  (Brown  v.  Smith  (1875),  46  L.  J. 
(CH.)  866). 

(d)  See  p.  296,  ante. 

le)  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51),  s.  46. 
(/)  Inland  Eevenue  Act,  1868  (31  &  32  Yict.  c.  124),  s.  9. 

If  the  appellant  is  resident  in  Scotland  or  Ireland,  the  petition  is  to  the 


Waiver 
of  penalties. 
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Sect.  7. 
Interest, 
Penalties, 

and  Pro- 
ceedings. 


Appeal  may 
be  made  to 
county  court 
if  the  sum 
in  dispute 
does  not 
exceed  £50, 


Commis- 
sioners may 
sue  out  a 
writ  of 
summons. 


by  petition  to  the  King's  Bench  Division,  provided  that  he  gives  notice 
in  writing  to  the  Commissioners,  within  twenty-one  days  after  the 
date  of  the  assessment,  of  his  intention  to  appeal,  and  furnishes  a 
statement  of  the  grounds  of  appeal  within  the  further  period  of 
thirty  days.  The  court,  or  any  judge  thereof  sitting  in  chambers, 
has  jurisdiction  to  hear  and  determine  the  matter  of  the  appeal,  and 
the  costs,  with  power  to  direct,  for  the  purposes  of  the  appeal,  any 
inquiry,  valuation,  or  report,  to  be  made  by  any  officer  of  the  court 
or  other  person,  as  the  court  or  judge  may  think  fit(/0.  If  the 
Commissioners  have  caused  an  account  and  estimate  to  be  taken  by 
any  person  or  persons  appointed  by  them  for  that  purpose,  and 
have  assessed  the  duty  on  the  footing  of  it,  the  payment  of  the 
expenses  is  to  be  in  the  discretion  of  the  court  (i). 

If  the  sum  in  dispute  in  respect  of  duty  on  the  assessment 
does  not  exceed  £50,  the  accountable  party  may,  upon  due  notice 
and  delivery  of  a  statement  of  the  grounds  on  which  he  proceeds, 
appeal  to  the  judge  of  a  county  court  (j)  for  the  district,  county, 
or  division  in  which  the  appellant  resides  or  the  property  is  situate, 
and  every  such  judge  has  jurisdiction  to  hear  and  determine  the 
matter  of  the  appeal  with  the  like  power  and  authority  as  are  given 
to  a  judge  of  the  King's  Bench  Division  (k). 

If  any  person  accountable  for  or  chargeable  with  succession 
duty,  and  required  by  the  Commissioners  to  deliver  an  account, 
makes  default  in  doing  so,  or  if  the  Commissioners  make  an  assess- 
ment of  duty,  and  the  duty  is  not  paid,  and  there  is  no  notice  of 
appeal  against  the  assessment,  or  of  disputing  the  liability  to 
assessment,  the  Commissioners  may,  as  in  the  case  of  legacy  duty  (Z), 
sue  out  of  the  King's  Bench  Division  a  writ  of  summons  for  an 
account  or  payment  (m). 


Duty  paid 
by  mistake 
or  not 
properly 
chargeable. 


Sect.  8. — Repayment  of  Overpaid  Duty, 

425.  Where  it  is  proved  to  the  satisfaction  of  the  Commissioners 
that  any  duty  paid  on  account  of  any  succession,  not  being  due 
from  the  person  paying  it,  was  paid  by  mistake,  or  in  respect  of 
property  which  the  successor  has  been  unable  to  recover,  or  from 
or  of  which  he  has  been  evicted  or  deprived  by  any  superior  title, 
or  that,  for  any  other  reason,  the  duty  ought  to  be  refunded,  the 
Commissioners  are  thereupon  to  refund  it  to  the  person  entitled 
to  it  {n). 


Scottish  or  Irish  court,  as  the  case  may  be  (Succession  Duty  Act,  1853  (16  &  17 
Vict.  c.  51),  s.  50). 

(7i)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51*),  s.  50.    The  petitioner 
has  the  right  to  begin  [Re  Be  Lancey's  Succession  (1869),  L.  E.  4  Exch.  327,  n.}. 
{i)  Ibid.,  s.  45. 

(./)  See  title  County  Couiits,  Yol.  VIII.,  p.  687. 

(k)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  50. 

(l)  See  p.  261,  ante. 

(m)  Crown  Suits  etc.  Act,  1865  (28  &  29  Vict.  c.  104),  ss.  55,  56,  58,  63,  64. 
See  title  Cbown  Peactice,  Vol.  X.,  p.  19.  The  Crown  has  the  right  to  begin 
{Re  Greenwood  (1869),  L.  E.  4  Exch.  327). 

(n)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  37.  As  to  proceedings 
by  petition  of  right  under  the  Petitions  of  Eight  Act,  1860  (23  &  24  Vict.  c.  34), 
if  the  Commissioners  decline  to  repay,  see  title  Ceown  Practice,  Vol.  X.,  p.  26. 
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A  person  who  has  paid  duty  in  advance  to  the  Commissioners 
i<s  not,  by  reason  of  the  payment,  to  be  prejudiced  in  his  right  to 
be  repaid  any  duty  to  which  he  may  become  entitled  (o). 


Repayment 
of  Overpaid 
Duty. 


Sect.  8. 


Part  VI.— Probate  Duty. 


Sect.  1. — TJie  Imrposition  of  the  Duty. 


426.  Probate  duty  (p)  is  chargeable,  save  as  expressly  provided  {q\  The  extent 
in  respect  of  the  estate  and  effects  of  any  deceased  person  for  or  in  ^^^^^ 
respect  of  which  probate  or  letters  of  administration  in  this 
'  country  (?•)  is  or  are,  or  ought  (s)  to  be,  granted  (0- 


(o)  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  40. 

Probate  Duty  Act,  1801  (41  Geo.  3,  c.  86),  s.  3;  Probate  and  Legacy 
Duties  Act,  1808  (48  Geo.  3,  c.  149),  ss.  35—37 ;  Stamp  Act,  1815  (55  Geo.  3, 
c.  184),  ss.  2,  37,  38,  40—43,  45—51,  Scbed.,  Part  III.;  Eailway  Passenger 
Duty  Act,  1842  (5  &  6  Vict.  c.  79),  s.  23  ;  Court  of  Probate  Act,  1857  (20  &  21 
Vict.  c.  77),  s.  92  ;  Probate  Duty  Act,  1859  (22  &  23  Vict.  c.  36),  s.  1  ;  Indian 
Securities  Act,  1860  (23  &  24  Vict.  c.  5),  s.  1  ;  Probate  Duty  Act,  1860  (23  &  24 
Vict.  c.  15),  ss.  4,  5;  Probate  Duty  Act,  1861  (24  &  25  Vict.  c.  92),  s.  3; 
Eevenue  Act,  1862  (25  &  26  Vict.  c.  22),  s.  39;  Revenue  (No.  2)  Act,  1864 
(27  &  28  Vict.  c.  56),  ss.  4,  5  ;  Crown  Suits  etc.  Act,  1805  (28  &  29  Vict, 
c.  104),  Part  V.;  Inland  Eevenue  Act,  1868  (31  &  32  Vict.  c.  124),  s.  7; 
Customs  and  Inland  Eevenue  Act,  1880  (43  Vict.  c.  14),  ss.  9,  10,  Sched.  ; 
Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Vict.  c.  12),  ss.  26—33,  35, 
37,  40;  Eevfenue  Act,  1884  (47  &  48  Vict.  c.  62),  s.  11;  Eevenue  Act,  1889 
(52  &  53  Vict.  c.  42),  s.  19  ;  Finance.  Act,  1894  (57  &  58  Vict.  c.  30), 
ss.  1,  21  (2),  24,  Sched.  I.  (1);  Finance  Act,  1896  (59  &  60  Vict.  c.  28), 
s.  18(1),  (2)._ 

The  following  further  statutes  deal  with  probate  duty  m  Ireland  : — Probate 
Duty  (Ireland)  Act,  1816  (56  Geo.  3,  c.  56),  ss.  115—117,  .119—131;  Stamp 
Duties  (Ireland)  Act,  1842  (5  &  6  Vict.  c.  82),  ss.  35,  36. 

The  following  further  statutes  deal  with  inventory  duty  (which  corresponds 
to  probate  duty)  in  Scotland  : — Probate  and  Legacy  Duties  Act,  1808  (48  Geo.  3, 
c.  149),  ss.  38—42;  Stamp  Act,  1853  (16  &  17  Vict.  c.  59),  s.  8;  Probate 
Duty  Act,  1860  (23  &  24  Vict.  c.  15),  s.  6;  Heritable  Securities  (Scotland)  Act, 
1860  (23  &  24  Vict.  c.  80),  ss.  1—8. 

{q)  See  p.  311,  'post. 

(r)  The  production  of  a  British  grant  of  representation  is  necessary  (except 
as  stated  at  pp.  306,  311,  2^ost),  to  establish  the  right  to  recover  or  receive 
any  part  of  the  personal  estate  and  effects  of  any  deceased  person  situated 
in  the  United  Kingdom  (Eevenue  Act,  1884  (47  &  48  Vict.  c.  62),  s.  11). 
Probate  duty  must  be  paid  to  cover  the  sum  to  be  recovered,  where  the  title  of 
the  personal  representative  is  put  in  issue  [A.-G.  v.  Brunning  (1860),  8  H.  L. 
Cas.  243,  per  Lord  Wensleydale,  at  p.  262  ;  following  Hunt  v.  Stevens  (1810), 
3  Taunt.  113).  See  also  Tlujnne  v.  Protheroe  (1814),  2  M.  &  S.  553;  Bogers  v. 
Jajnes  (1816),  2  Marsh.  425 ;  Harper  v.  Eavenhill  (1829),  Taml.  144,  145 ;  Carr 
V.  Roberts  (1831),  2  B.  &  Ad.  905  ;  Christian  v.  Devereux  (1841),  12  Sim.  264; 
Jones  V.  Hoivells,  Jones  v.  GodsaU  (1843),  2  Hare,  342;  Howard  v.  Prince 
(1847),  10  Beav.  312  ;  In  the  goods  of  Bell  (1871),  25  L.  T.  163;  Cormack  v. 
Barragry  (1876),  10  I.  E.  C.  L.  147.  The  validity  of  a  probate  is,  however,  not 
affected  by  the  insufficiency  of  the  duty  {A.-G.  v.  Smith  and  Cocks,  [1892]  2 
Q.  B.  2S9,  per  Hawkins,  J.,  at  p.  296). 

(s)  Nev;  York  Breweries  Co.  v.  A.-G.,  [1899]  A.  C.  62  ;  compare,  also,  In  the 
Goods  of  Gunn  (1884),  9  P.  D.  242,  per  Hannen,  P.,  at  p.  244  (where  probate 
duty  is  payable,  it  follows  that  probate  must  be  granted). 

(0  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Vict.  c.  12),  s.  27. 
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Estate  and  Other  Death  Duties. 


Sect.  1.        The  death  of  the  testator  or  intestate  must,  however,  .be  before 
The_      the  2nd  August,  1894  (u),  although  the  property  may  accrue  to  his 
Imposition  estate  on  a  death  on  or  after  that  date, 
of  the  Duty. 

Sect.  2. — The  Subject-matter  of  the  Charge, 
Sub-Sect-  1.—''  Estate  and  Effects:' 


What  is 
chargeable 
with  probate 
duty, 


Mortgage 
debts. 


Leaseholds 
for  years. 

Personal 
property 
appointed  by 
will  under 
a  general 
power. 


427.  All  personal  estate  {a)  which  the  personal  representative 
recovers  by  virtue  of  the  grant,  whether  legal  or  equitable  assets, 
must  be  considered  part  of  the  deceased's  estate  and  effects,  and 
subject  to  probate  duty  accordingly  (6) ;  provided  that  the  repre- 
sentative's .  office  is  prescribed,  and  the  distribution  of  the  estate 
regulated,  by  the  general  law  for  the  administration  of  assets  (c), 
and  that  the  estate  was  at  the  time  of  the  death  within  the  juris- 
diction of  the  court  by  v/hich  the  grant  was  made  {d). 

428.  Mortgage  debts  are  chargeable  with  the  duty,  even  if 
received  by  the  personal  representative  by  the  aid  of  a  court  of 
equity  (e),  or  where  secured  on  the  deceased's  own  real  estate  (/). 

Leasehold  estates  for  years,  whether  absolute  or  determinable  on 
lives,  are  also  chargeable  with  the  duty  {g). 

The  duty  is  payable  in  respect  of  all  the  personal  estate  which 
the  deceased  disposes  of  by  will,  under  any  authority  enabling  him 
to  dispose  of  it  as  he  thinks  fit  Qi), 

[u)  Einance  Act,  1894  (57  &  58  Vict.  c.  30),  ss.  1,  21  (2),  24,  Sched.  I.  (1); 
compare  Winans  v.  A.-G.,  [1910]  A.  C.  27,  30,  37,  43,  47. 

(a)  I.e.,  which  is  of  that  nature  at  the  time  of  the  death,  or  which  by  subse- 
quent events  becomes  so  {Lm-d  v.  Colvin  (1867),  L.  E.  3  Eq.  737,  per 
Malins,  Y.-O.,  at  p.  741). 

(&)  A.-Q-.  V.  Brunning  (1860),  8  H.  L.  Cas.  243,  j^er  Lord  Campbell,  L.O.,  at 
p.  256.  Every  item  of  property,  however,  which  the  executor  has  a  right  to 
recover  virtute  officii  is  legal  assets  {ibid.,  per  Lord  Chelmsfoed,  at  p.  265; 
adopting  Cook  Y.  Gregson  (1856),  3  Drew.  547, per  Kindersley,  Y.-C,  at  p.  550). 
In  considering,  for  this  purpose,  whether  assets  are  legal  or  equitable,  the 
question  is  not  whether  the  money  is  receivable  through  the  agency  of  a  court 
of  equity  or  a  court  of  law,  but  whether  it  is  money  wh.ich  the  personal  repre- 
sentative is  entitled  to  recover  independently  of  any  direction  of*  the  testator 
[A.-Gr.  V.  Brunning,  supra,  per  Lord  Ceanwoeth,  at  p.  258). 

(c)  Compare  Herbert  v.  Hungerford  (1886),  20  L.  E.  Ir.  100,  C.  A.,  per  Fitz- 
GIBBON,  L.J.,  at  p.  109.  The  duty,  therefore,  does  not  attach  in  respect  of 
compensation  moneys  under  the  Prevention  of  Crime  (L-eland)  Act,  1882 
(45  &  46  Yict.  c.  25),  s.  19  {Herbert  v.  Hungerford,  supra)  ;  under  the  Grand  Jury 
(Ireland)  Act,  1836  (6  &  7  Will.  4,  c.  116),  s.  106  {Re  Martin  (1889),  23  L.  E.  Ir. 
413)  ;  under  the  Eatal  Accidents  Act,  1846  (9  &  10  Yict.  c.  93),  s.  2  (Lord 
Campbell's  Act)  {Bulmer  v.  -Sw^wer  (1883),  25  Ch.  D.  409;  A.-G.  v.  Brunning, 
sv{pra,  per  Lord  Campbell,  L.C,  at  p.  256) ;  see  also  p.  311,  post. 

{d)  A.-G.  V.  Bouwens  (1838),  4  M.  &  W.  171,  per.  Ijovd.  Abinger,  C.B.,  at 
p.  191,  on  the  authority  of  A.-G.  v.  Dimond  (1831),  1  Cr.  &  J.  356,  and 
A.-G.  Y.  Hope  (1834),  1  Cr.  M.  &  E.  530,  H.  L. ;  see  also  Winans  v.  A.-G., 
supra,  at  p.  40. 

(e)  A.-G.  v.  Brunning,  supra,  per  Lord  Campbell,  L.C,  at  p.  257 ;  see  also 
per  Lord  Cra worth,  at  p.  260. 

(/)  8wabey  v.  Sivahey  (1848),  15  Sim.  502;  ReNunn's  Estate,  [1894]  1  I.  E. 
252,  259  ;  see  also  A.-G.  v.  Barell  (1871),  6  I.  E.  C.  L.  491. 

{g)  Compare  Stamp  Act,  1815  (55  Geo.  3,  c.  184),  s.  38. 

{h)  Probate  Duty  Act,  1860  (23  &  24  Yict.  c.  15),  s.  4,  which  relates  to  deaths 
on  or  after  the  3rd  April,  1860.    Prior  to  that  date,  probate  duty  was  not  .payable 
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Eeal  estate,  as  such,  is  not  chargeable  with  probate  duty  (i), 
but  where,  by  reason  of  the  doctrine  of  equitable  conversion,  it  is 
impressed  with  the  character  of  personal  estate  in  the  lifetime  of 
the  deceased,  the  duty  is  payable  {k). 

The  duty  is  payable,  in  connection  with  the  owner's  death, 
in  respect  of  real  estate  which  has  been  purchased  by  trustees,  out 
of  personal  estate,  without  authority  (I) ;  or  which  has  been  purchased 
by  order  of  the  court  sitting  in  lunacy  or  in  Chancery  (jz), 
subject  to  a  direction,  in  either  case,  that  the  purchased  real  estate 
is  to  be  treated  as  personal  estate. 

The  duty  is  also  payable  in  respect  of  the  deceased's  interest  in 
moneys  to  arise  from  the  sale  of  real  estate  under  a  trust  for  that 
purpose  in  a  deed,  or  in  the  will  of  another  person,  notwithstanding 
that  the  real  estate  remains  unsold  (o). 

Where  real  estate  is  contracted  in  the  lifetime  of  the  deceased  to 
be  sold,  and  there  is  a  valid  and  binding  agreement  enforceable  by 
the  executor  against  the  purchaser,  the  duty  is  payable  (jj),  and 
whether  the  agreement  is  to  be  specifically  performed  in  its  original 
form,  or  with  additional  terms  and  conditions,  is  wholly  im- 
material iq).    The  fact  of  the  contract  being  contingent  does  not 


Sect.  2. 

The 
Subject- 
matter  of 
the  Charge, 

In  what 
circumstances 
real  estate 
is  to  be 
regarded  as 
personal 
estate  for 
the  purpose 
of  probate 
duty. 


in  respect  of  personal  estate  appointed  by  will  under  a  general  power  [Piatt  y« 
Bouth  (1841),  3  Beav.  257,  affirmed,  suh  nom.  Drake  v.  A.-G.  (1843),  10 
CI.  &  Fin.  257,  281,  PI.  L.,  upholding  Vandiest  v.  Fynmore  (1834),  6  Sim. 
570,  but  on  other  grounds,  and  overruling  Palmer  v.  Whitmore  (1S32),  5  Sim. 
178  ;  Nail  v.  Punter  (1832),  5  Sim.  555,  563  ;  A.-G.  v.  Staff  (1833),  2  Or.  &  M. 
124). 

{i)  Compare  Customs  and  Inland  Eevenue  Act,  1880  (43  Yict.  c.  14),  s.  10  ; 
A.-G.  V.  Jones  (1849),  1  Mac.  &  Gr.  574.  The  profits  of  a  lighthouse  levied 
under  a  private  Act  of  Parliament  have  been  held  to  be  real  estate  [A.-G.  v. 
Jones,  suijra).  Land  tax  redeemed  or  purchased  under  the  Land  Tax  Perpetua- 
tion Act,  1798  (38  Geo.  3,  c.  60),  but  not  discharged  by  the  Act,  is  personal 
estate  [iUd.,  s.  99  ;  PicjQtt  v.  Pigott  (1867),  37  L.  J.  (ch.)  116) ;  secus  under  the 
Land  Tax  Eedemption  Act,  1802  (42  Geo.  3,  c.  116). 

[k)  A.-G.  Y.  Huhhuck  (1884),  13  Q.  B.  D.  275,  C.  A.,  per  Lord  Coleridge, 
C.J.,  at  p.  280,  on  the  authority  of  Lord  Crais^woiith  in  A.-G.  v.  Brunning 
(1860),  8  H.  L.  Cas.  243,  at  p.  260.  The  rights  of  the  Crown  must  depend  upon 
what  was  the  condition  of  the  property,  not  by  way  of  estoppel,  but  by  way  of 
equitable  principles  [A.-G.  v.  Huhhuck,  supra,  per  Brett,  M.E.,  at  p.  288);  see 
also  A.-G.  V.  Podd,  [1894]  2  Q.  B.  150. 

[1]  Advocate- General  v.  Anstruther  (1850),  13  Dunl.  (Ct.  of  Sess.)  450  (savings 
from  the  real  estate  of  an  infant  invested  in  real  estate)  ;  A.-G.  v.  Aileshury 
(Marquis)  (1887),  12  App.  Cas.  672,  per  Lord  Selborne,  at  p.  681. 

(to)  A.-G.  V.  Aileshury  [Marquis),  supra. 

[n)  I  hid.,  per  Lord  Macnaghten,  at  p.  692. 

(o)  A.-G.  V.  Lomas  (1873),  L.  E.  9  Exch.  29  ;  In  the  Goods  of  Gunn  (1884), 
9P.  D.  242  ;  Re  Richerson,  Scales  v.  ffeyhoe,  [1892]  1  Ch.  379,  384.  If  real 
estate  remains  unconverted  at  the  time  when  the  heir  who  takes  an  undisposed- 
of  interest  in  it  dies,  and  if  there  is  nothing  in  the  will  making  it  necessary  to 
convert  it,  it  is  taken  as  real  estate,  and  devolves  according  to  the  rules  govern, 
ing  the  descent  of  real  estate ;  but  where  there  is  a  legal  obligation  to  sell,  and 
the  proceeds  are  to  form  a  portion  of  a  joint  and  single  fund  for  the  purposes  of 
the  will,  then,  whatever  may  be  the  condition  of  the  property  at  the  time  of  the 
death  of  the  heir  taking  the  undisposed-of  interest,  it  is,  both  for  the  purpose 
of  distribution,  and  for  the  purpose  of  probate  daty,  to  be  considered  as  money 
[A.-G.  V.  Lomas,  supra,  per  Kelly,  C.B.,  at  p.  34,  on  the  authority  of  A.-G,  Y» 
Brunning,  supra;  see  also  Re  Richerson,  Scales  v.  Eeyhoe,  supra). 

[p)  A.-G.  V.  Brunning,  supra. 

(2)  Hid.,  per  Lord  Chelmsford,  at  p.  265. 
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Sect.  2. 

The 
Subject- 
matter  of 
the  Charge. 

Lease  of 
real  estate 
with  option 
to  purchase. 

Partnership 
real  estate. 


The  duty  is 
payable 
upon  every 
grant  in  the 
chain  of  title. 


deprive  the  purchase-money  of  the  character  of  personal  estate 
when  it  is  completed  (r) . 

Where  a  lease  of  real  estate  contains  an  option  to  purchase, 
which  is  exercised  by  the  lessee  after  the  lessor's  death,  the  real 
estate  is  regarded  as  converted  from  the  date  of  the  lease,  and  the 
purchase-money  forms  part  of  the  personal  estate  of  the  lessor  (s), 
and  is  chargeable  with  probate  duty  (^);  but  it  is  otherwise  where 
the  period  for  the  exercise  of  the  option  is  extended  by  the  lessor's 
will,  and  the  option  is  exercised  during  the  extended  period  (a). 

As  real  estate  belonging  to  a  partnership  is  impressed  in  equity 
with  the  character  of  personal  estate,  the  share  of  a  deceased 
partner  therein  is  chargeable  with  probate  duty  (5),  unless  by  a 
binding  agreement,  the  performance  of  which  would  affect  the 
property  during  the  lifetime,  the  rule  of  law  is  superseded  by  the 
real  estate  being  taken  out  of  the  partnership  property  (c).  If  the 
real  estate  was  substantially  involved  in  the  business,  it  is 
immaterial  how  it  was  acquired  by  the  partners,  whether,  e.g.,  by 
descent  or  devise  (cZ).  The  interest  of  a  deceased  person  in  a  joint 
adventure  in  land  is  governed  by  similar  considerations  (e). 

Stjb-Sect.  2. — Cumulative  Duties. 

429.  Probate  duty,  subject  to  the  exceptions  stated  later  (/),  is 
payable  in  connection  with  every  grant  which  is  necessary  to 
establish  the  devolution  of  property  (g),  and  it  is  immaterial  that  a 
person  entitled  to  an  expectant  interest  dies  before  the  reversion 
falls  into  possession  Qi). 

Where  a  bequest  of  personal  estate  takes  effect,  notwithstanding 
the  death  of  the  legatee  in  the  testator's  lifetime      the  subject- 


(r)  A.-G.  V.  Brunning  (1860),  8  H.  L.  Cas.  243,  per  Lord  Chelmsford,  at 
p.  266.  If  the  duty  is  paid,  and  the  contract  goes  off,  there  should  be  a  return 
of  duty  {Hid.).  If  the  purchaser  dies  before  performance  of  the  agreement, 
probate  duty  is  payable  on  his  personal  estate,  but  on  the  contract  being  per- 
formed, a  return  of  duty  should  be  made  under  the  Eailway  Passenger  Duty 
Act,  1842  (5  &  6  Yict.  c.  79),  s.  23  {ibid.,  at  p.  267). 

(s)  Collingwood  v.  Bow  (1857),  3  Jur.  (n.  s.)  785. 

{t)  Lord  V.  Colvin  (1867),  L.  E.  3  Eq.  737,  per  Malins,  V.-C,  at  p.  742. 

(a)  Re  Goodall,  Goodall  v.  Goodall,  [1895]  W.  N.  136. 

{I)  A.-G.  V.  HuUuch  (1884),  13  Q.  B.  D.  275,  278,  289,  C.  A. ;  Forbes  y. 
Steven,  Mackenzie  v.  Forbes  (1870),  L.  E.  10  Eq.  178 ;  Partnership  Act,  1890 
(53  &  54  Yict.  c.  39),  s.  22. 

(c)  A.-G.  Y.  Hubbuch,  supra,  at  pp.  278,  286.  As  to  what  will  remit  land  to 
its  original  character,  see  per  Bowen,  L.J.,  at  p.  290.  See  also  Matson  v.  Sivift 
(1845),  8  Beav.  368,  explained  in  A.-G.  v.  Brunning,  supra,  per  Lord  Cran- 
WORTH,  at  p.  260 ;  Custance  v.  Bradshaw  (1845),  4  Hare,  315,  explained  in 
A.-G.  Y.  Brunning,  supra,  per  Lord  Cranworth,  at  p.  259,  in  Forbes  v.  Steven, 
MackenzieY.  Forbes,  supra,  per  James,  V.-C,  at  p.  191,  and  in  A.-G.  v.  Hubbuck, 
sw^m,  per  Lord  Coleridge,  C. J.,  at  p.  280. 

{d)  Waterer  v.  Waterer  (1873),  L.  E.  15  Eq.  402,  406  ;  Be  Cooper,  Cooper  v. 
Cooper  (1878),  26  W.  E.  785. 

(e)  Lord  Advocate  v.  Macfarlane's  Trustees  (1893),  31  Sc.  L.  E.  357 ;  see  also 
Partnership  Act,  1890  (53  &  54  Yict.  c.  39),  s.  20  (3). 

(/)  See  p.  311,  post. 

Q)  Partington  Y.  A.-G.  (1869),  L.  E.  4  H.  L.  100. 

(A)  Compare  A.-G.  v.  Malkin  (1846),  2  Ph.  64;  A.-G.  v.  Maxwell  (1860),  10 
X  0.  L.  E.  262. 

(0  Wills  Act,  1837  (7  Will.  4  &  1  Yict.  c.  26) ;  see  p.  186,  ante. 
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matter  of  the  bequest  forms  part  of  the  personal  estate  of  the  dead     Sect.  2. 
legatee,  and  is  chargeable  with  probate  duty  (/<:).    But  it  is  other-  The 
wise  where  the  bequest  is  to  the  pre-deceasing  legatee's  representa-  Subject- 
tives  to  be  applied  as  part  of  his  estate  (1).  matter  of 

the  Charge. 

Sub-Sect.  3. — Domicil  and  Situs. 

430.  The  personal  estate  and  effects  belonging  to  the  deceased,  The  property 
in  order  to  be  liable  to  probate  duty,  must  be  locally  situate  within  must  be 
the  jurisdiction  of  the  British  court  at  the  time  of  the  death,  when  JJ^^g^^^i^^^^^^ 
the  right  to  duty  attaches  (???),  and  it  is  immaterial  that  the  grant  diction  of 
has  been  eventually  de  facto  made  available  to  collect  foreign  the  British 
funds  (n). 

431-  The  domicil  of  the  deceased  does  not  affect  the  liability  to  The  domicil 

the  duty  (o).  of  the  owner 

is  immaterial.. 

432.  Furniture  and  such  like  things  are  assets  for  the  purposes  gi^-^^tion  of 
of  jurisdiction  where  they  are  actually  situate  at  the  time  of  the  various 
death  ;  leases  are  assets  where  the  land  lies  ( p) ;  specialty  debts  descriptions 
owing  from  persons  out  of  the  United  Kingdom  (q)  are  assets  where  property, 
the  instrument  happens  to  be  (r)  ;  simple  contract  debts,  w^hsther 
the  title  is  evidenced  or  not  by  bills  of  exchange  or  promissory 
notes  (s),  and  specialty  debts  owing  from  persons  in  the  United 
Kingdom  {q),  are  assets  where  the  debtor  resides  at  the  time  of  the 
death  {a).    Foreign  bonds  or  other  securities  situate  in  the  United 
Kingdom,  and  transferable  here  by  delivery,  whether  the  dividends 
are  payable  here  or  abroad,  are  assets  in  this  country  (b),  and  it  is 


{k)  Ferry's  Executors  v.  R.  (1868),  L.  E.  4  Exch.  27. 

(?)  Lord  Advocate  v.  Bogie,  [1894]  A.  C.  83;  A.-G.  v.  Loijd,  [1895]  1  Q.  B. 
496.  Queer e  vehether  the  duty  would  not  be  payable  if  the  testator  indicated 
that  the  bequest  was  to  be  in  the  same  position  under  the  statute  as  if  it  had  in 
fact  belonged  to  the  legatee  (^Lord  Advocate  v.  Bogie,  supra,  x>er  Lord  Watson, 
at  p.  95). 

(m)  A.-G.  V.  Dimond  (1831),  1  Cr.  &  J.  356;  A.-G.  v.  Hope  (1834),  1 
Cr.  M.  &  E.  530,  H.  L.  ;  A.-G.  v.  Partington  (1862),  1  H.  &  0.  457,  474 ;  A.-G.  v. 
Pratt  (1874).  L.  E.  9  Exch.  140,  143.  In  cases,  however,  where  the  fixed  duty 
of  30s.  is  to  be  paid  under  the  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45 
Vict.  c.  12),  s.  33,  see  p.  312,  post.  Compare  In  the  Goods  of  Henley  (1886), 
11  P.  D.  126. 

{n)  A.-G.  V.  Dimond,  supra,  at  p.  371  ;  A.-G.  v.  Hope,  supra,  at  p.  560; 
A.-G.  V.  Bouivens  (1838),  4  M.  &  W.  171,  190 ;  Pearse  v.  Pearse  (1838),  9  Sim. 
430. 

(o)  Partington  v.  A.-G.  (1869),  L.  E.  4  H.  L.  100;  see  also  Winaiis  v.  A.-G., 
[1910]  A.  C.  27,  30,  33,  35. 

(p)  Compare  Gurney  v.  Bawlins  (1836),  2  M.  &  W.  87,  per  Parke,  B.,  at  p. 91. 

Iq)  Eevenue  Act,  1862  (25  &  26  Yict.  c.  22),  s.  39.  A  policy  under  seal  is  a 
specialty  {Gurney  v.  Raivlins,  supra). 

[r)  Compare  Stamps  Commissioner  v.  Hope,  [1891]  A.  C.  476,  P.  0. 

(s)  It  is  immaterial  that  the  bills  of  exchange  have  not  reached  maturity, 
been  accepted,  or  even  presented,  or  are  on  the  high  seas,  if  the  person  who 
becomes  debtor  was  in  the  United  Kingdom  {A.-G.  y.  Pratt  (1874),  L.  E.  9 
Exch.  140).  If  the  drawee  refuses  to  accept,  or  does  not  pay  at  maturity, 
qucere  {ibid.,  per  Kelly,  C.B.,  at  p.  144).  See  also  In  the  Goods  of  Wyckoff  (1862), 
3  Sw.  &  Tr.  20. 

(a)  A.-G.  V.  Bouwens,  supra,  per  Lord  Abinger,  C.B.,  at  p.  191 ;  see  also 
Winans  v.  A.-G.,  supra. 
(6)  A,-G,  V.  Bouiuens,  supra. 
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Estate  and  Other  Death  Duties. 


Sect.  2. 

The 
Subject- 
matter  of 
the  Charge. 

Registered 
shares. 


British  ships 
out  of  the 
United 
Kingdom. 

Shares  of 
other  estates. 


immaterial  that  the  document  is  not  completely  operative  to  pass 
the  title  (c). 

Where,  by  statute,  the  evidence  of  title  to  shares  is  the  register 
of  shareholders,  the  property  is  located  where  the  register  is  (d). 

In  the  case,  however,  of  a  member  registered  in  a  colonial  register 
under  the  Companies  (Colonial  Registers)  Act,  1883  (e),  who  dies 
domiciled  in  the  United  Kingdom  (/),  his  share  or  other  interest  is 
deemed  to  be  situate  in  the  United  Kingdom  (g). 

The  locality  of  any  share,  stock,  bond,  or  security,  of  any  Indian 
railway  company  is  the  locality,  whether  in  India  or  Great  Britain, 
of  the  register  in  which  it  has  been  actually  registered  for  the  time 
being,  except  that  as  soon  as  notice  has  been  given  for  the  transfer 
from  one  register  to  another  the  share  is  deemed  to  be  actually 
registered  in  the  register  to  which  it  is  to  be  transferred  (h). 

Indian  Government  promissory  notes,  and  certificates  issued,  or 
stock  created  in  lieu  thereof,  the  interest  on  which  is  payable  in 
London  by  drafts  payable  in  India,  and  which  are  registered  in  the 
books  of  the  Secretary  of  State  in  London,  or  in  the  books  of  the 
Bank  of  England,  or  enfaced  in  India  for  the  purpose  of  registra- 
tion before  the  death  of  the  owner,  also  all  Indian  Government 
promissory  notes,  issued  with  coupons  attached,  in  the  same  circum- 
stances as  to  registration,  and  certificates  issued  or  stock  created  in 
lieu  thereof,  are  deemed  to  be  personal  estate  in  England  (i). 

A  ship  registered  at  any  port  in  the  United  Kingdom,  notwith- 
standing that  at  the  time  of  the  death  it  is  at  sea,  or  elsewhere  out 
of  the  IJnited  Kingdom,  is  deemed  to  have  been  then  in  the  port  of 
registry  (k). 

In  the  case  of  a  deceased  person's  share  in  the  unascertained 
residuary  personal  estate  of  another  deceased  person,  the  local 
character  of  the  asset  in  the  estate  of  the  deceased  legatee  is  fixed 


(c)  Stern  v.  B.,  [1896]  1  Q.  B.  211,  218. 

(c?)  A.-G.  V.  Higgins  (1857),  2  H.  &  N.  339;  that  is,  it  has  been  said,  where 
the  head  office  of  the  company  is  {Laidlay  v.  Lwd  Advocate  (1890),  15  App.  Cas. 
468,  _per  Lord  Heeschell,  at  p.  483,  following  In  the  Goods  of  Eioing  (1881), 
6  P.  D.  19,  per  Hannen,  P.,  at  p.  23,  on  the  authority  of  A.-G.  v.  Higgins, 
supra).  See  also  Fernandes'  Executors'  Case  (1870),  5  Oh.  App.  314  (an  English 
company  with  a  branch  in  India,  where  the  chief  business  of  the  company  was 
carried  on,  was  wound  up,  and  the  assets  were  remitted  to  the  official  liquidator 
in  this  country,  and  probate  duty  was  held  to  be  payable  on  a  final  dividend 
payable  to  the  estate  of  an  Indian  testator,  who  died  after  the  assets  were  so 
remitted). 

(e)  46  &  47  Yict.  c.  30. 

(/)  Eevenue  Act,  1889  (52  &  53  Yict.  c.  42),  s.  18. 

ig)  Companies  (Colonial  Eegisters)  Act,  1883  (46  &  47  Vict.  c.  30),  s.  3  (7)  (b). 

{h)  Indian  Eailway  Companies  Act,  1873  (36  &  37  Vict.  c.  43),  s.  6. 

{i)  Indian  Securities  Act,  1860  (23  &  24  Vict.  c.  5),  s.  1.  _  English  representa- 
tion is  sufficient  with  respect  to  such  notes  and  moneys  (ibid.). 

{k)  Eevenue  (No.  2)  Act,  1864  (27  &  28  Vict.  c.  56),. s.  4..  Personal  estate  on 
the  high  seas,  belonging  to  a  British  subject,  although  not  within  any  jurisdic- 
tion, is,  it  has  been  said,  subject  to  probate  duty  in  this  country  {A.-G.  v.  Fratt 
(1874),  L.  E.  9  Exch.  140,  jper  Kelly,  C.B.,  at  p.  143,  but  Amphlett,  B.,  semble, 
duh.,  at  p.  146).  See  also  A.-G.  v.  Hope  (1834),  1  Cr.  M.  &  E.  530,  H.  L.,  where 
probate  duty  was  paid  in  respect  of  personal  estate  on  the  high  seas ;  and  In  the 
Goods  of  Wyckof  {1862),  3  Sw.  &  Tr.  20,  where  a  grant  was  issued  in  respect, 
semble,  inter  alia,  of  cash  in  a  British  ship  on  the  high  seas  belonging  to  a 
foreigner. 
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by  the  residence  of  the  debtor-executor,  and  the  situation  of  the     Sect.  2. 
assets  in  the  original  estate  is  immaterial  (I) ;  and  a  deceased  The 
person's  share  in  a  fund,  the  subject  of  a  British  settlement,  repre-  Subject- 
senting  the  proceeds  to  arise  from  the  sale  of  foreign  real  estate  ,?f  ^JJ?^ 
under  a  trust  for  that  purpose,  is  an  English  equitable  chose  in  the  Charge 
action  (m). 

Where  a  partnership  business  is  substantially  foreign,  although  Foreign 
the  major  portion  of  the  partners  are  resident  in  this  country,  and  ^^sinS^^^ 
the  business  is  financed  by  a  financial  house  in  this  country,  to 
whom  the  proceeds  of  the  produce  of  the  business  are  to  be  remitted, 
the  interest  of  a  deceased  partner,  where  his  executors  have  the 
right  to  dispose  of  his  share,  is  not  an  asset  in  this  country  (n). 

Sect  3. — Exceptions  from  the  Charge  oj  Duty, 

433.  Probate  duty  is  not  payable  in  respect  of  any  personal  Trust 
estate  and  effects  of  which  the  deceased  was  possessed  as  a  trustee  Property, 
and  not  beneficially  (0). 

All  second  and  subsequent  grants  of  representation,  in  the  same  Subsequent 
estate,  are  exempt  from  the  payment  of  the  duty,  where  the  full  duty  g^^^^s. 
has  been  paid  upon  the  value  of  the  estate  in  connection  with  a 
previous  grant  ( p) . 

Where  (namely,  in  the  case  of  persons  dying  on  or  after  the  where 
2nd  August,  1894)  estate  duty  is  chargeable  upon  the  principal  estate  duty 
value  of  property  which  passes  on  the  death,  probate  duty  is  not  chargeable, 
payable  {q). 

The  eftects  of  any  common  seaman  (r),  marine,  or  soldier,  who  The  effects 
is  slain  or  dies  in  the  service  of  the  Sovereign,  are  exempt  from 
probate  duty>).  —"etc. 

The  duty  is  not  payable  where  the  whole  estate  and  effects  of  a  smaii  estates 
deceased  person  do  not  exceed  £100  in  value  (^). 

Where  a  policy  of  life  assurance  has  been  effected  with  any  Policy  of 
insurance  company  by  a  person  who  dies  domiciled  out  of  the  g^^^^Te^^^ 
United  Kingdom,  the  production  of  a  British  grant  of  representation  a  person 
is  not  necessary  to  establish  the  right  to  receive  the  money  assured,  domiciled 
and  accordingly  no  probate  duty  is  payable  {a).  abroad. 


(Z)  Sudeley  {Lm^d)  v.  A.-G.,  [1897]  A.  C.  11.  If  the  estate  had  been  fuUy 
administered,  qucere  whether  it  would  have  made  any  difference  {ibid.,  per  Lord 
Heeschell,  at  p.  18) ;  but  if  the  executor  had  held  the  whole  estate  for  one 
legatee,  it  might  have  done  so  {ibid.,  per  Lord  Shand,  at  p.  20). 

(w)  Re  Smyth,  Leach  v.  Leach,  [1898]  1  Ch.  89. 

(n)  Laidlay  v.  Lord  Advocate  (1890),  15  App.  Gas.  468. 

(0)  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Vict.  c.  12),  s.  27 ;  see 
also  Probate  and  Lesacy  Duties  Act,  1808  (48  Geo.  3,  c.  149),  ss.  35—37  ;  Stamp 
Act,  1815  (55  Geo.  37  c.  184),  ss.  38,  50  ;  Carr  v.  JRoberts  (1831),  2  B.  &  Ad.  905; 
Henmll  v.  Strong  (1856),  25  L.  J.  (cH.)  407. 

f_p)  Probate  Duty  Act,  1801  (41  Geo.  3,  c.  86),  s.  3. 

(q)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  1,  Sched.  L  (1). 

(r)  See  p.  201,  ante. 

{s)  Stamp  Act,  1815  (55  Geo.  3,  c.  184),  Sched.,  Part  III  ;  see  also  note  (/), 
p.  201,  ante. 

{t)  Eevenue  (No.  2)  Act,  1864  (27  &  28  Yict.  c.  56),  s.  5.    The  death  must  be 
after  the  24th  July,  1864  {ibid.).    See  also  note  {g),  p.  201,  ante, 
ia)  Eevenue  Act,  1889  (52  &  53  Yict.  c.  42),  s.  19. 
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Sect.  4.  Sect.  4. — Bates  of  Duty, 

"^Duty.^^       434.  The  rate  of  probate  duty  depends  upon  the  value  of  the 

 '       estate  and  effects,  and  the  scale  of  rates  is  as  follows  (h) : — Where  the 

Rates  of  value  of  the  estate  and  effects  is  above  £100  and  not  above  £'500, 
^  ^*  the  rate  is  £1  for  every  full  sum  of  £60,  and  for  any  fractional  part 

of  £50  over  any  multiple  of  £50.  Where  the  value  is  above  £500 
and  not  above  £1,000,  the  rate  is  £1  5s.  for  every  full  sum  of  £50, 
and  for  any  fractional  part  of  £50  over  any  multiple  of  £50.  Where 
the  value  is  above  £1,000,  the  rate  is  £3  for  every  full  sum  of  £100, 
and  for  any  fractional  part  of  £100  over  any  multiple  of  £100. 
Fixed  duty  Where  the  value  of  the  whole  personal  estate  in  or  out  of  the 
of  305.  United  Kingdom  of  any  person  dying  after  the  31st  May,  1881, 

without  any  deduction  for  debts  and  funeral  expenses,  exceeds  £100 
but  does  not  exceed  £300,  a  fixed  duty  of  30s.  may  be  paid  (c). 

Sect.  5. — Value  Chargeable, 
Sub- Sect.  1. — Gross  Value. 

The  general  435.  The  duty  is  payable  upon  the  principal  value  of  the  property 
rule.  chargeable  therewith  in  respect  of  which  the  grant  is  obtained  (d), 

and  the  affidavit  (e)  must  accordingly  include  the  property  at  its 
then  value  (/),  with  all  accretions  of  interest  since  the  death  (o). 


{b)  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  21.  The 
rate  of  duty  depends  upon  the  law  in  force  at  the  date  of  the  grant  {Be  Joy, 
LaloTY.  Jones  (1880),  5  L.  R.  Ir.  282).  For  the  duties  on  grants  of  representa- 
tion prior  to  the  1st  June,  1881,  see  stat.  (1694)  5  &  6  Will.  &  Mar.  c.  21  ; 
stat.  (1698)  9  Will.  3,  c.  25  ;  stat.  (1779)  19  Geo.  3,  c.  66  ;  stat.  (1783)  23 
Geo.  3,  c.  58 ;  stat.  (1789)  29  Geo.  3,  c.  51 ;  stat.  (1795)  35  Geo.  3,  c.  30 ;  stat. 
(1797)  37  Geo.  3,  c.  90 ;  Administration  of  Estates  Act,  1798  (38  Geo.  3,  c.  87); 
Probate  Duty  Act,  1801  (41  Geo.  3,  c.  86);  Stamp  Act,  1804  (44  Geo.  3,  c.  98)  ; 
Stamp  Act,  1815  (55  Geo.  3,  c.  184),  s.  2,  Sched.,  Part  III.  ;  Probate  Duty 
Act,  1859  (22  &  23  Yict.  c.  36),  s.  1 ;  Eevenue  (No.  2)  Act,  1864  (27  &  28  Yict. 
c.  56),  s.  5 ;  Customs  and  Inland  Eevenue  Act,  1880  (43  Yict.  c.  14),  s.  9,  Sched. 
Where,  in  th.e  case  of  an  application  for  an  original  grant  on  or  after  the  1st 
June,  1889,  in  the  case  of  a  person  dying  before  the  2nd  August,  1894,  the 
value  of  the  estate  and  effects  exceeds  £10,000,  temporary  estate  duty  is  also 
payable.  Where  a  further  affidavit  is  to  be  delivered  in  respect  of  additional 
value,  then  if  the  original  value  exceeded  £10,000,  additional  duty  is  payable 
in  respect  of  the  additional  value,  but  if  the  original  value  did  not  exceed 
£10,000,  although  the  whole  value  does,  duty  is  payable  in  respect  of  the  whole 
value.  The  rate  of  the  duty  is  £1  for  every  full  sum  of  £100,  and  for  any 
fraction  of  £100  over  any  multiple  of  £100.  As  to  the  subject  generally,  see 
Customs  and  Inland  Eevenue  Act,  1889  (52  &  53  Yict.  c.  7),  ss.  5  (1),  (3—7),  7—9. 

(c)  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  33  (1),  (5). 
The  grant  must  be  obtained  under  the  provisions  of  the  section.  If  it  is  after- 
wards discovered  that  the  value  exceeds  £300,  probate  duty  is  payable  in  respect 
of  the  true  value,  and  no  allowance  is  made  for  the  fixed  duty  paid  {ibid.,  s.  35). 

{d)  Doe  d.  EichardsY.  Evans  (1847),  10  Q.  B.  476  (leasehold  property  improved 
by  building  between  the  death  and  the  grant).  Scottish  and  Irish  assets  may 
be  included  for  duty  in  the  affidavit  when  the  English  grant  is  to  be  resealed  in 
Scotland  under  the  Confirmation  of  Executors  (Scotland)  Act,  1858  (21  &  22 
Yict.  c.  56),  ss.  14,  15,  and  in  Ireland  under  the  Probates  and  Letters  of 
Administration  Act  (Ireland),  1857  (20  &  21  Yict.  c.  79),  ss.  94,  95. 

(e)  See  p.  314,  post. 

(/)  A.-G.  V.  Partington  (1862),  1  H.  &  C.  457,  v^r  Bramwell,  B.,  at  p.  474. 
(g)  Partington  v.  A.-Q.  (1869),  L.  E.  4  H.  L.  100. 
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Stocks  and  shares  are  to  be  valued  at  their  then  market  price  (h) .     Sect.  5. 

If  the  duty  in  respect  of  a  contingent  reversionary  interest  is  Value 
not  paid  when  the  grant  is  obtained,  the  duty  when  the  interest  Chargeable, 
falls  into  possession  is  to  be  paid  upon  the  value  actually  realised  (i).  special  cases. 
It  is  not  sufficient  to  include  such  an  interest  at  a  nominal  sum  in 
the  original  affidavit,  the  Crown  being  entitled  to  duty  upon  the  fair 
value  of  the  expectancy  {k). 

Conjectural  estimates  are  to  be  set  right  when  the  facts  are 
ascertained  (l). 

Desperate  and  doubtful  debts  owing  to  the  deceased  may,  in  the 
judgment  of  the  executor  fairly  and  bond  fide  exercised,  be  omitted 
in  the  first  instance  {m),  but  if  afterwards  paid  they  become  part  of 
the  estate  (n). 

Sub-Sect.  2. — Deductions. 


436.  Where  the  deceased  died  domiciled  in  the  United  Kingdom, 
the  person  applying  for  the  grant  may  state  in  his  affidavit  the  fact 
of  such  domicil,  and  deliver  a  schedule  of  the  debts  due  from  the 
deceased  to  persons  resident  in  the  United  Kingdom,  and  an  account 
of  the  funeral  expenses,  and,  for  the  purpose  of  the  charge  of  duty, 
the  aggregate  amount  of  the  debts  and  funeral  expenses  may  be 
deducted  from  the  value  of  the  estate  and  effects  specified  in  the 
account  delivered  with  the  affidavit  (o). 

437.  Debts  which  may  be  so  deducted  are  debts  due  and  owing 
from  the  deceased  which,  in  their  own  nature  and  character,  apart 
from  any  direction  in  the  deceased's  will  are  payable  bylaw 
out  of  any  part  of  the  estate  and  effects  comprised  in  the 
affidavit  (q).  They  do  not  include  voluntary  debts  expressed  to  be 
payable  on  the  death  of  the  deceased,  or  payable  under  any  instru- 
ment which  has  not  been  bond  fide  delivered  to  the  donee  three 
months  before  the  death  (r),  or  debts  in  respect  of  which  any  real 
estate  may  be  primarily  liable  (s),  or  in  respect  of  which  a 


Power  to 
deduct  debt*, 
and  funeral 
expenses 
where  the 
deceased  died 
domiciled  in 
the  United 
Kingdom. 


What  debts 
may  be 
deducted^ 


{h)  Wishart  v.  Lord  Advocate  (1880),  18  Sc.  L.  E.  62. 

{i)  Lord  V.  Colvin  (1867),  L.  E.  3  Eq.  737  ;  H,  M.  Advocate  v.  FindlaTf 
{Kennedy's  Factor)  (1890),  28  Sc.  L.  E.  596.  These  cases  are  upon  the  Stamp 
Act,  1815  (55  Geo.  3,  c.  184),  s.  41.  Qucere,  whether  the  position  is  the  same 
under  the  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  32. 

(k)  Lord  Advocate  y.  Pringle  (1878),  15  Sc.  L.  E.  624. 

(l)  Wishart  v.  Lord  Advocate,  su]jra,  ;per  the  Lord  President  (Inglis),  at 
p.  64. 

(m)  Moses  v.  Grafter  (1831),  4  C.  &  P.  524,  'per  Lord  Tenterden,  C.J.,  at 
p.  525  ;  approved,  A.-Q.  v.  Brunning  (1860),  8  H.  L.  Cas.  243,  jper  Lord  Wens- 
LEYDALE,  at  p.  262  ;  and  Perry's  Executors  v.  R.  (1868),  L.  E.  4  Exch.  27,  per 
Bramwell,  B.,  at  p.  31. 

{ii)  Perry's  Executors  v.  R.,  supra,  per  Beamwell,  B.,  at  p.  31. 

(o)  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Vict.  c.  12),  s.  28. 

Ip)  Percival  v.  R.  (1864),  3  H.  &  C.  217,  per  Martin,  B.,  at  p.  230  (direction 
to  pay  out  of  mixed  fund). 

{q)  Calls  on  shares  paid  by  executors  may  be  deducted,  even  where  the  shares 
have  been  transferred  into  their  names,  provided  the  calls  are  paid  in  the 
ordinary  course  of  administration  {Wishart  v.  Lord  Advocate,  supra). 

(r)  See  also  Probate  Duty  Act,  1861  (24  &  25  Yict.  c.  92),  s.  3. 

(s)  Re  Taylor's  Estate  (1853),  8  Exch.  384 ;  see  also  Barham  v.  Thanet  {Earl) 
(1834),  3  My.  &  K.  607,  per  Leach,  M.E.,  at  p.  624. 
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Sect.  5. 
Value 
Chargeable. 

Mortgage 
debts  on 
leaseholds. 

Covenant 
debts  in 
consideration 
of  marriage. 

Debts  where 

deceased 

owned 

foreign 

personal 

estate. 


Funeral 
expenses. 


reimbursement  may  be  capable  of  being  claimed  from  any  real 
estate  of  the  deceased  (t),  or  from  any  other  estate  or  person  (a). 

In  any  case  where  leasehold  estates  are  the  sole  security  by 
way  of  mortgage  for  any  debts  due  and  owing  from  the  deceased, 
the  amount  of  the  mortgage  debts  may  be  deducted  from  the  value 
of  the  leasehold  estates  (b). 

Deduction  may  be  made  in  respect  of  a  specified  sum  of  money 
covenanted  by  the  deceased,  in  consideration  of  marriage,  to  be 
paid  after  his  death  (c),  but  not  where  the  covenant  was  to  bequeath 
a  share  (d),  or  the  entirety  (e),  of  his  residuary  estate. 

Where  the  deceased  owned  property  both  in  this  country 
and  abroad,  and  owed  debts  to  persons  resident  in  this  country, 
the  foreign  property  is  not  to  be  taken  into  consideration  in 
estimating  the  deduction  to  be  allowed  in  respect  of  such 
debts  (/). 

438.  Funeral  expenses  which  may  be  deducted  must  be  reason- 
able according  to  law  (g). 


Sect.  6. — Collection  of  the  Duty, 
Sub-Sect.  l.—The  Duty. 

Nature  of  439.  Probate  duty  is  a  stamp  duty,  and  may  be  denoted  by 

the  duty.       impressed  or  adhesive  stamps,  or  partly  by  one  and  partly  by  the 

other,  as  the  Commissioners  (h)  think  proper  (i).  | 
How  payable.      The  duty  is  chargeable  on  the  affidavit  (k)  to  be  required  ? 

and  received  from  the  person  applying  for  the  grant  (l),  and  the 
several  provisions  in  force  on  the  1st  June,  1881  (m),  in  relation  to 


(t)  E.g.,  a  mortgage  debt  whicli  is  payable  by  the  heir  or  devisee  under  the  j 
Real  Estate  Charges  Acts,  1854,  1867,  and  1877  (17  &  18  Yict.  c.  113 ;  30  &  31  I 
Vict.  c.  69  ;  40  &  41  Yict.  c.  34). 

(a)  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  28. 

(b)  Inland  Eevenue  Act,  1868  (31  &  32  Yict.  c.  124),  s.  7. 

(c)  Lord  Advocate  of  Scotland  v.  Hagarf  (1872),  L.  E.  2  Sc.  &  Div.  217 ;  see 
also  A.-G.  V.  Murraij  (1887),  20  L.  E.  Ir.  124,  127,  C.  A. 

{d)  Marshall  v.  Lord  Advocate  (1874),  11  Sc.  L.  R.  392. 

(e)  Moir's  Trusteesy.  Lord  Advocate  (1874),  11  Sc.  L.  E.  157  ;  A.-G.  v.  Murray 
(1887),  20  L.  E.  Ir.  124,  C.  A. 

(/)  B.  V.  Stamps  and  Taxes  Commissioners  (1849),  18  L.  J.  (q.  b.)  201. 

{g)  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  28.  See 
note  (&),  p.  210,  ante. 

(7i)  See  note  {h),  p.  249,  ante. 

[i)  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  26.  An 
adhesive  stamp  is  used  for  the  fixed  duty  of  30s.  under  ibid.,  s.  33,  and  impressed 
stamps  for  the  other  duties. 

(k)  The  affidavit  is  to  be  in  sucii  form  as  may  be  prescribed  (Customs  and 
Inland  Eevenue  Act,  1880  (43  Yict.  c.  14),  s.  10  (4) ;  Customs  and  Inland 
Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  29;  and  the  Commissioners  are  to  ! 
provide  forms  of  affidavit  stamped  to  denote  the  duties  payable  (Customs  and 
Inland  Revenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  29). 

(I)  Customs  and  Inland  Revenue  Act,  1881  (44  &  45  Yict.  c.  12),^  s.  27.  Prior 
to  the  1st  June,  1881,  the  duty  was  chargeable  upon  the  grant  itself  (Stamp 
Act,  1815  (55  Geo.  3,  c.  184),  s.  2,  Sched.,  Part  III.). 

(m)  L.e.,  the  date  of  the  commencement  of  the  Customs  and  Inland  Revenue 
Act,  1881  (44  &  45  Yict.  c.  12).  | 
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the  earlier  probate  duties  are,  so  far  as  they  are  consistent,  deemed     Sect.  6. 
to  be  applicable  to  the  duty  so  chargeable  (n).  Collection 

of  the 

Sub-Sect.  2. — When  the  Duty  is  payable.  Duty. 

440.  If  any  part  of  the  estate  is  taken  possession  of,  or  in  any  when 
manner  administered,  a  grant  must  be  obtained,  and  the  probate  ^^he  duty- 
duty  paid,  within  six  calendar  months  after  the  death  of  the     ^^^^  ^' 
deceased,  or  within  two  calendar  months  after  the  termination  of 
any  action  or  dispute  respecting  the  will,  or  the  right  to  letters 
of  administration,  if  there  is  any  such,  that  is  not  ended  within 
four  calendar  months  after  the  death  (o). 

If  at  any  time  it  is  discovered  that  the  estate  was,  at  the  When 
time  of  the  grant,  of  greater  value  than  that  mentioned  in  the  ^^^^^^jg^^^ 
certificate  on  the  grant  of  the  officer  of  the  court        or  that  any  paylbie. 
deduction  for  debts  or  funeral  expenses  was  made  erroneously,  a 
further  affidavit,  with  an  account,  is,  within  six  months  after  the 
discovery,  to  be  delivered  to  the  Commissioners,  duly  stamped  for 
the  additional  duty  payable,  with  interest  from  the  date  of  the 
grant,  or  from  such  subsequent  date  as  the  Commissioners  may,  in 
the  circumstances,  think  proper  {q). 


Sub-Sect.  3. — By  whom  the  Duty  is  payahle. 

.  441.  The  duty  is  payable  by  the  person  applying  for  the 
grant  (?•),  or  by  any  person  who  takes  possession  of,  or  in  any 
manner  administers  (s),  any  part  of  the  personal  estate  (t). 

Together,  with  the  affidavit  (a)  to  be  required  and  received 
from  the  applicant  for  the  grant,  an  account  (h)  is  to  be  delivered 
of  the  particulars  of  the  personal  estate  for  or  in  respect  of  which 
the  grant  is  to  be  made,  and   of  the  estimated  value  of  the 


By  whom 
the  duty 
is  payable. 

Account  to 
accompany 
affidavit  on 
application 
for  grant. 


{n)  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  26  (3); 
see  also  Court  of  Probate  Act,  1857  (20  &  21  Vict.  c.  77),  s.  92. 

(o)  Stamp  Act,  1815  (55  Geo.  3,  c.  184),  s.  37  ;  Crown  Suits  etc.  Act,  1865 
(28  &  29  Vict.  c.  104),  s.  57) ;  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45 
Vict.  c.  12),  s.  40.  The  Commissioners  have  power,  in  certain  circumstances,  and 
on  certain  conditions,  to  allow  a  grant  to  issue  on  credit  (Stamp  Act,  1815 
(55  Geo.  3,  c.  184),  ss.  45—49  ;  see  Doe  d.  Hanley  v.  Wood  (1819),  2  B.  &  Aid. 
724,  733  ;  Howard  v.  Prince  (1847),  10  Beav.  312). 

{p)  See  p.  316,  posi. 

(q)  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Vict.  c.  12),  s.  32.  In 
the  case  of  grants  obtained  before  the  1st  June,  1881,  see  Stamp  Act,  1815 
(55  Geo.  3,  c.  184),  ss.  41,  43. 

(r)  Customs  and  Inland  Eevenue  Act,  1881  (44  &  4:5  Vict.  c.  12),  s.  27. 

(s)  Including  a  British  company  which  transfers  shares  without  production  of 
a  British  grant  {New  York  Breweries  Co.  v.  A.-G.,  [1899]  A.  C.  62). 

{t)  Stamp  Act,  1815  (55  Geo.  3,  c.  184),  s.  37  ;  Crown  Suits  etc.  Act,  1865 
(28  &  29  Vict.  c.  104),  s.  57 ;  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45 
Vict.  c.  12),  s.  40. 

(a)  Stamp  Act,  1815  (55  Geo.  3,  c.  184),  s.  38.  The  affidavit  may  be  made  by 
some  other  competent  person,  and  not  necessarily  by  the  executor  {In  the  Goods 
of  Urruela  (1869),  L.  E.  1  P.  &  D.  598). 

(&)  As  to  the  transmission  of  the  account  and  other  documents  and  particulars 
to  the  Commissioners  by  the  Probate  Eegistry,  see  Court  of  Probate  Act,  1857 
(20  &  21  Vict.  c.  77),  s.  93  ;  Customs  and  Inland  Eevenue  Act,  1880  (43  Vict, 
c.  14),  s.  10  (2). 
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Sect.  6. 
Collection 
of  the 
Duty. 

Grant  to 
bear  a 
certificate 
in  lieu  of 
a  stamp. 
Power  to 
require 
explanations 
and  proof  in 
support  of 
affidavit. 


Where 
insufficient 
duty  paid 
at  first. 


The  general 
rule. 

Personal 
property- 
appointed 


particulars  (c).  The  affidavit  is  to  extend  to  the  verification  of  the 
account,  or  to  the  verification  of  such  account  and  the  schedule  of 
debts  and  funeral  expenses,  as  the  case  may  be  {d). 

Every  grant  is  to  bear  a  certificate  in  writing  under  the 
hand  of  the  proper  officer  of  the  court,  showing  that  the  affidavit 
for  the  Commissioners  has  been  delivered,  and,  if  liable  to  duty, 
has  been  duly  stamped,  and  stating  the  amount  of  the  gross  value 
of  the  estate  and  effects  as  shown  by  the  account  {e). 

The  Commissioners  may  at  any  time,  and  from  time  to 
time,  within  three  years  after  the  grant,  as  they  may  think 
necessary,  require  the  person  acting  in  the  administration  (/)  of 
the  estate  and  effects  to  furnish  such  explanations,  and  to  produce 
such  documentary  or  other  evidence  respecting  the  contents  of,  or 
particulars  verified  by,  the  affidavit  as  the  case  may  seem  to  them 
to  require  (^). 

•  442.  If  a  correction  of  the  original  estimate  of  value  becomes 
necessary,  it  is  to  be  made  by  the  person  acting  in  the  administra- 
tion of  the  estate  {h),  when  the  mistake  is  discovered  (i),  and  if 
there  is  no  such  person,  the  estate  having  been  fully  administered^ 
the  Crown  is  without  remedy  {k) . 

The  Commissioners  upon  receipt  of  a  stamped  further  affidavit 
are  to  cause  a  certificate  (/)  to  be  written  on  the  grant,  by  an 
authorised  officer,  setting  forth  the  true  value  of  the  estate  and 
effects  as  then  ascertained,  or,  as  the  case  may  be,  the  corrected 
amount  of  the  deductions,  and  such  certificate  is  substituted  for^ 
and  has  the  same  force  and  effect  as,  the  certificate  of  the  officer  of 
the  court  {h). 

Sub-Sect.  4. — Out  of  ivlmt  Property  the  Duty  is  iiayalle. 

443.  Probate  duty  is,  in  general,  payable  out  of  the  residuary 
personal  estate  {m). 

In  the  case,  however,  of  estate  and  effects  which  the  deceased  has 
disposed  of  by  will  under  any  authority  enabling  him  to  dispose  of 


(c)  Customs  and  Inland  Eevenue  Act,  1880  (43  Yict.  c.  14),  s.  10  (1). 
{d)  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  29. 
(e)  lUd.,  s.  30. 
(/)  See  note  {h),  infra. 

\g)  Customs  and  Inland  Revenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  37. 

[h)  Ibid.,  s.  32.  In  the  case  of  grants  obtained  before  the  1st  June,  1881, 
see  Stamp  Act,  1815  (55  Geo.  3,  c.  184),  ss.  41,  43. 

{i)  A.-G.  V.  Bmith,  [1893]  1  Q.  B.  239,  C.  A. ;  Re  NunrCs  Estate,  [1894]  1  I.  E. 
252,  257. 

(yfc)  A.-G.  V.  Smith,  supra,  per  A.  L.  Smith,  L.J.,  at  p.  244. 

(l)  In  an  administration  case,  the  administrator  must  first  give  security  to- 
the  court  to  cover  the  corrected  gross  assets.  Periodical  notifications  of  recti- 
fications are  to  be  given  by  the  Commissioners  to  the  court  (Stamp  Act,  1815 
(55  Geo.  3,  c.  184),  s.  42). 

(m)  Be  Bourne,  Martin  v.  Martin,  [1893]  1  Ch.  188.  Where  the  residuary 
personal  estate  is  insufficient,  a  specific  bequest  must  exonerate  real  estate 
taken  by  the  heir  {Shepheard  v.  Beetham  (1877),  6  Ch.  D.  597  ;  secus  for  estate 
duty  {Be  Pullen,  Parker  v.  Pullen,  [1910]  1  Ch.  564) ).  Probate  duty  is  a  testa- 
mentary expense  {Davies  v.  Fowler  (1873),  L.  E.  1,6  Eq.  308);  but  is  not  a. 
disbursement  within  the  Solicitors  Act,  1843  (6  &  7  Yict.  c.  73),  s.  37  [Be  Kingdon 
and  Wilson,  [1902]  2  Ch.  242,  C.  A.,  overruling  Be  Lamb  (1889),  23  Q.  B.  D.  5). 
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Sect.  6. 

Collection 
of  the 
Duty. 

by  will 
under  a 
general 
power. 


it  as  he  thinks  fit,  the  probate  duty  payable  in  respect  thereof  (n) 
is  a  charge  or  burden  upon  the  property  so  disposed  of,  and  is  to  be 
paid  out  of  it,  by  the  trustees  or  owners,  to  the  person  for  the  time 
being  lawfully  having  or  taking  the  burden  of  the  execution  of  the 
will  or  testamentary  instrument,  or  of  the  administration  or  manage- 
ment of  the  personal  estate  of  the  deceased,  for  the  benefit  of  the 
persons  entitled  thereto  (o). 

Sect.  7. — Interest ,  Penalties,  and  Proceedings. 
Sub-Sect.  1. — Interest. 

444.  Simple  interest  at  the  rate  of  3  per  cent,  per  annum,  Rate  of 
without  deduction  for  income  tax,  is  payable  upon  duty  in  arrear,  ii^terest. 
and  is  recoverable  in  the  same  manner  as  if  it  were  part  of  the 

duty  ip), 

Sctb-Sect.  2. — Penalties. 

445.  If  any  person  who  ought  to  obtain  probate  or  letters  of  Double  duty 
administration  (5),  or  to  deliver  a  further  affidavit  {r),  neglects  to  JJ^f^u^t.^^ 
do  so  within  the  prescribed  period,  he  is  liable  to  pay  double  the 

amount  of  duty  chargeable,  and  the  same  is  a  debt  due  from  him 
to  the  Sovereign,  and  is  recoverable  by  any  of  the  ways  or  means  in 
force  (s)  for  the  recovery  of  probate,  legacy,  or  succession  duties  (i). 

Sub-Sect.  3. — Proceedings. 

446.  If  any  person  takes  possession  of,  or  in  any  manner  Summary 
administers,  any  part  of  the  personal  estate  of  any  person  deceased,  proceedings 
without  obtaining  a  grant  within  the  prescribed  period,  the  Com-  (j^ty. 
missioners '  may  sue  out  of  the  King's  Bench  Division  a  writ  of 

[n)  I.e.,  where  the  deceased  died  after  the  3rd  April,  1860  (Probate  Duty 
Act,  1860  (23  &  24  Yict.  c.  15),  s.  5). 

(0)  Hid.  ;  Re  Lamherfs  Estate,  Stanton  v.  Lambert  (1888),  39  Ch.  D.  626,  635. 
"Where  a  general  power  of  appointment  over  a  fund  is  exercised  by  will  by  way 
of  appointing  "the  clear  value"  of  specified  sums  of  money,  and  "all  tho 
residue,"  the  probate  duty,  apart  from  express  direction  (Davies  v.  Foivler 
(1873),  L.  E.  16  Eq.  308),  is  payable  out  of  the  part  appointed  as  residue  {Re 
Currie,  Bjorkman  v.  Kimierley  {Lord)  (1888),  57  L.  J.  (cH.)  743). 

{p)  Finance  Act,  1896  (59  &  60  Vict.  c.  28),  s.  18  (1),  (2). 

(2)  Compare  New  York  Breweries  Co.  v.  A.-O.,  [1899]  A.  C.  62,  ^er  Lord 
Davey,  at  p.  77.  In  Re  RanMng's  Settlement  Trusts  (1868),  L.  E.  6  Eq.  601, 
605,  the  court,  the  Commissioners  accepting  the  probate  duty,  dispensed  with  a 
grant  where  insistence  on  it  would  have  involved  such  expense  and  delay  as  to 
render  the  order  of  the  court  practically  useless. 

(r)  If  the  further  afiBdavit  is  in  a  case  where  the  fixed  duty  of  30s.  under 
the  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  33,  has  been 
paid,  a  sum  equal  to  the  probate  duty  in  respect  of  the  true  value  of  the 
estate,  without  allowance  for  the  30s.,  is  a  debt  due  to  the  Sovereign  from  the 
person  acting  in  the  administration  of  the  estate  {ibid.,  s.  35). 

(s)  I.e.,  in  1881. 

{t)  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  40. 
Prior  to  the  1st  June,  1881,  see  Stamp  Act,  1815  (55  Geo.  3,  c.  184),  s.  37, 
ior  the  penalty  for  not  obtaining  a  grant  within  a  given  time,  and  ibid., 
s.  43,  for  the  penalty  for  not  paying  further  duty  in  a  given  time  after  the  dis- 
covery that  insufficient  duty  has  been  paid.  The  penalty  under  s.  37  does  not 
prevent  the  representatives  from  subsequently  taking  out  a  grant  {Badger  v. 
Arch  (1854),  10  Exch.  333, /)er  Parke,  B.,  at  p.  337).  See  also  Stamp  Act, 
1891  (54  &  55  Yict.  c.  39),  s.  15,  as  to  the  penalty  on  stamping  probates  more 
than  six  months  after  the  true  value  of  the  estate  has  been  discovered. 
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overpaid 

duty— 

(1)  Where 
original 
estimate  of 
value 
excessive ; 

(2)  where 
insufficient 
deduction  in 
respect  of 
debts  and 
funeral 
expenses. 


summons  commanding  him  to  deliver  an  account  of  the  estate 
of  the  deceased,  and  of  its  value,  and  to  pay  the  duty  properly 
chargeable,  and  costs  of  the  proceedings,  or  to  show  cause  to  the 
contrary,  and  on  cause  being  shown,  such  order  is  to  be  made  as 
seems  just ;  and  any  such  proceedings  are  to  be  a  waiver  of  all 
relative  penalties  incurred  by  such  person  {a). 

Sect.  8. — Repayment  of  Overpaid  Duty, 

447.  If  at  any  time  after  the  grant,  and  during  the  administra- 
tion of  the  estate,  the  value  mentioned  in  the  certificate  of  the 
officer  of  the  court  is  found  to  exceed  the  true  value,  or  if  at  any 
time  within  three  years  after  the  grant,  or  within  such  further 
period  as  the  Commissioners  may  allow,  it  appears  that  no  amount, 
or  an  insufficient  amount,  was  deducted  on  account  of  debts  and 
funeral  expenses,  the  Commissioners,  upon  proof  of  the  facts  to 
their  satisfaction,  may  return  the  amount  of  duty  overpaid,  and 
cause  a  certificate  by  an  authorised  officer  to  be  written  on  the 
grant  stating  the  true  value,  or,  as  the  case  may  be,  the  amount, 
or  corrected  amount,  of  the  deductions,  and  this  certificate  is  to  be 
substituted  for,  and  have  the  same  force  and  effect  as,  the  original 
certificate  {b). 


(a)  Crown  Suits  etc.  Act,  1865  (28  &  29  Yict.  c.  104),  s.  57;  see  title 
Crown  Practice,  Yol.  X.,  p.  19. 

(b)  Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12),  s.  31.  As 
to  grants  on  or  after  the  1st  June,  1881,  the  alteration  in  the  mode  of  dealing  j 
with  debts  effected  by  this  Act  is  a  mere  change  in  the  mode  of  collection,  and  ! 
does  not  in  any  way  alter  the  imposition  of  the  tax  {A.-G.  v.  Murray  (1887),  20 
L.  E.  Ir.  124^  C.  A.,  per  Pitzgibbon,  L.J.,  at  p.  147).  In  prior  cases,  see 
Stamp  Act,  1815  (55  Geo.  3,  c.  184),  ss.  40,  51,  and  Eailway  Passenger  Duty 
Act,  1842  (5  &  6  Yict.  c.  79),  s.  23,  in  which  cases  a  return  of  duty  can  only  be 
made  where  it  is  proved  to  the  satisfaction  of  the  Commissioners,  by  oath  and 
proper  vouchers,  that  the  executor  has  paid  the  debts  (Stamp  Act,  1815 
(55  Geo.  3,  c.  184),  s.  51 ;  Eailway  Passenger  Duty  Act,  1842  (5  &  6  Yict.  c.  79), 

s.  23).    The  power  of  the  Commissioners  to  allow  time  beyond  three  years  is 
where  by  reason  of  any  proceeding  at  law  or  in  equity  the  debts  have  not  been  ' 
ascertained  and  paid,  or  the  effects  of  the  deceased  recovered  and  made 
available,  and  in  consequence  the  executor  has  been  prevented  from  claiming 
the  return  within  three  years  (Eailway  Passenger  Duty  Act,  1842  (5  &  6  Yict.  i 
c.  79),  s.  23).    Where  the  duty  has  been  repaid  on  a  fraudulent  application,  i 
quaere,  whether  it  can  be  again  demanded  [Hichs  v.  Keat  (1840),  3  Beav.  141). 
As  to  petitions  under  the  Petitions  of  Eight  Act,  1860  (23  &  24  Yict.  c.  34), 
where  the  Commissioners  decline  to  repay,  see  title  Ceown  Practice,  Yol.  X., 
p.  27  ;  Perdval  v.  R.  (1864),  3  H.  &  C.  217  ;  Perry's  Executors  v.  R.  (1868), 
L.  E.  4  Exch.  27 ;  Re  Nathan  (1884),  \2  Q.  B.  D.  461. 

Semhle,  the  Scots  common  law  principle  of  condicUo  indehiti  has  no  application 
to  money  paid  as  probate  duty  {Alston's  Trustees  v.  Lord  Advocate  (1895),  33 
So.  L.  R.  278,  _per  the  Lord  Ordinary  (Moncriefe),  at  p.  281). 
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See  Copyholds  ;  Husband  and  Wife  ;  Eeal  Property  and 
Chattels  Keal. 


ESTATE  FOR  LIFE. 

See  Eeal  Property  and  Chattels  Real;  Settlements. 
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ESTATE  PUR  AUTRE  VIE. 

See  Descent  and  Distribution;  Eeal  Property  and  Chattels 

Beal. 


ESTATE  TAIL 

Bee  Descb^nt  and  Distribution;  Eeal  Property  and  Chattels 
Beal  ;  Settlements. 


ESTATES  OF  THE  REALM. 


^ee  Constitutional  Law;  Parliament. 
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Part  I. — Definition,  Nature,  and  Classification. 

•  Sect.  1. — Definition, 

Definition.  448.  There  is  said  to  be  an  estoppel  where  a  party  is  not  allowed 
to  say  that  a  certain  statement  of  fact  is  untrue,  whether  in  reality 
it  be  true  or  not  (a).  Estoppel,  or  "  conclusion  "as  it  is  frequently 
called  by  the  older  authorities,  may  therefore  be  defined  as  a  dis- 
ability whereby  a  party  is  precluded  {h)  from  alleging  or  proving  in 
legal  proceedings  that  a  fact  is  otherwise  than  it  has  been  made  to 
appear  by  the  matter  giving  rise  to  that  disability.  The  law  of 
estoppel  is  a  branch  of  the  law  of  evidence  (c). 

Sect.  2. — Kinds  of  Estoppel. 

Classification.  449.  Estoppel  is  of  three  kinds — estoppel  by  matter  of  record 
or  quasi  of  record,  estoppel  by  deed,  and  estoppel  in  pais. 


(a)  See  Co.  Litt.  352  a;  "  Estoppel  is  when  one  is  concluded  and  forbidden  in 
law  to  speak  against  his  own  act  or  deed,  yea,  though  it  be  to  say  the  truth  " 
(Termes  de  la  Ley,  tit.  Estoppel,  cited  in  Ashpitel  v.  Bryan  (1863),  3  B.  &  S.  474, 
489)  ;  Simm  v.  Anglo-American  Telegraph  Go.  (1879),'5  Q..B.  D.  188,  0.  A.,  per 
Bramwell,  L.J.,  at  p.  202. 

(&)  In  the  older  phraseology,  "concluded." 

(c)  "Estoppel  is  only  a  rule  of  evidence :  you  cannot  found  an  action  upon 
estoppel"  {Low  v.  Bouverie,  [1891]  3  Ch.  82,  C.  A.  per  Bowen,  L.J.,  at  p.  105  ; 
and  see  per  Lindley,  L.J.,  at  p.  101,  to  same  effect);  Be  Ottos  Kopje  Diamond 
Mines,  Ltd.,  [1893]  1  Ch.  618,  C.  A.  per  Bowen,  L.J.,  at  p.  628  ;  and  see  Dickson 
V.  Beuter's  Telegram  Co.  (1877),  3  C.  P.  D.  1 ;  Harriman  y.  Harriman,  [1909] 
P.  123,  0.  K.yper  Farwell,  L.J.,  at  p.  144, 
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450.  Estoppel  of  record  or  quasi  of  record  arises  (1)  where  an     Sect.  2. 
issue  of  fact  has  been  judicially  determined  in  a  final  manner     Kinds  of 
between  the  parties  by  a  tribunal  having  jurisdiction  (d),  concurrent  Estoppel, 
or  exclusive,  in  the  matter,  and  the  same  issue  comes  directly  in  of  record  or 
question  in   subsequent  proceedings,  between  the  same  parties;  quasi  ot 
(2)  where  the  first  determination  was  by  a  court  having  exclusive  record, 
jurisdiction,  and  the  same  issue  comes  incidentally  in  question  in 
subsequent  proceedings  between  the  same  parties  (e) ;  (3)  in  some 

cases  (/)  where  an  issue  of  fact  affecting  the  status  of  a  person  or 
thing  has  been  necessarily  (g)  determined  in  a  final  manner  as  a 
substantive  part  (li)  of  a  judgment  in  rem  (i)  of  a  tribunal  of  com- 
petent jurisdiction  to  determine  that  status,  and  the  same  issue 
comes  directly  in  question  in  subsequent  civil  proceedings  between 
any  parties  whatever. 

Where  the  earlier  decision  is  that  of  a  court  of  record  the 
resulting  estoppel  is  said  to  be  "of  record";  where  it  is  that  of 
any  other  tribunal,  whether  erected  by  agreement  of  the  parties 
or  otherwise,  the  estoppel  is  said  to  be  "quasi  of  record." 

451.  Where,  in  a   deed  made  between   parties   and  verified  By  deed, 
by  their  seals,  there  is  a  statement  of  fact  an  estoppel  results,  and 

is  called  "  estoppel  by  deed  "  (j).  If  upon  the  true  construction  of 
the  deed  the  statement  is  that  of  both  or  all  the  parties,  the 
estoppel  is  binding  on  each  party  ;  if  otherwise,  it  is  only  binding  on 
the  party  making  it  (k).  It  seems  that  an  estoppel  also  arises  upon 
a  deed  poll,  the  mode  of  its  execution  being  equally  solemn  with 
that  of  an  indenture  (/). 

452.  Where  one  has  either  by  words  or  conduct  made  to  another  By  matter 
a  representation  of  fact,  either  with  knowledge  of  its  falsehood  or 

with  the  intention  that  it  should  be  acted  upon  (m),  or  has  so 
conducted  himself  that  another  would,  as  a  reasonable  man,  under- 
stand that  a  certain  representation  of  fact  was  intended  to  be  acted 
on,  and  that  other  has  acted  on  such  representation  and  thereby 

{d)  Jurisdiction  is  essential ;  see  p.  353,  post. 

(e)  Kingston's  (Duchess)  Case  (1776),  2  Smith,  L.  C,  11th  ed.,  731,  per  De 
Geey,  C.J.,  at  p.  732;  Mackintosh  v.  Smith  and  Lowe  (1865),  4  Macq.  913,  per 
Lord  Chelmsfoed,  at  p.  924. 

(/)  See  Hill  v.  Clifford,  [1907]  2  Ch.  236,  C.  A.,  per  Gorell  Barnes,  P.,  at 
p.  250. 

{(j)  R.  V.  Eartington  Middle  Quarter  {Inhabitants)  (1855),  4  E.  &  B.  780; 
Concha  v.  Concha  (1886),  11  App.  Cas.  541,  affirming  Be  Mora  v.  Concha 
(1885),  29  Ch.  D.  268,  C.  A.  B.  v.  Hartington  Middle  Quarter  {Inhahitants) 
supra,  was  doubted  by  Lord  Selborne,  L.C.,  in  R.  v.  Hutchings  (1881),  6 
Q.  B.  D.  300,  303,  but  it  appears  to  be  well  established  ;  see  Wakefield  Corporation 
V.  Cooke,  [1903]  1  K.  B.  417,  424,  C.  A. ;  affirmed  [1904]  A.  0.  31. 

(A)  R.  V.  Hartington  Middle  Quarter  {Inhabitants),  supra;  Hohbs  v.  Henning 
(1864),  17  C.  B.  (n.  s.)  791  (foreign  judgment  m  rem). 

(r)  For  definition  of  judgment  in  rem,  see  p.  327,  post. 

[j]  Co.  Litt.  352  a  ;  explained,  2  Smith,  L.  C,  lltJi  ed.,  p.  746. 

[k)  Stroughill  v.  Buck  (1850),  14  Q.  B.  781  ;  see  p.  368,  post. 

(l)  Bac.  Abr.  tit.  Leases  and  Terms  for  Years,  O.  (ed.  1832),  p.  852. 

(m)  Freeman  Y.  CooA;e  (1848),  2  Exch.  654,  ^er  Parke,  B.,atp.  663,  explaining 
the  word  "  wilfully  "  in  the  rule  in  Fickard  v.  Sears  (1837),  6  Ad.  &  El.  469,  474 ; 
approved.  Citizens'  Bank  of  Louisiana  v.  Fi^^st  National  Bank  of  New  Orleans 
(1873),  L.  K.  6  H.  L.  352,  360. 
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Sect.  2. 
Kinds  of 
Estoppel. 


Difference 
between 
"  estoppel ' 
and  "  con- 
clusive 
evidence." 


altered  his  position  to  his  prejudice,  an  estoppel  arises  against  the 
party  who  made  the  representation,  and  he  is  not  allowed  to  aver 
that  the  fact  is  otherwise  than  he  represented  it  to  be  (n). 

The  conduct  relied  upon  as  amounting  to  a  representation  may 
be  negligence,  but  this  can,  only  give  rise  to  an  estoppel  where 
there  is  a  duty  to  the  person  complaining  to  use  due  care ;  and  it 
is  also  necessary  that  the  neglect  should  be  in  the  transaction  itself 
which  is  in  dispute,  calculated  to  lead,  and  in  fact  leading,  as  its 
real  (o)  cause  to  the  belief  created  (2:*) . 

The  estoppel  arising  from  conduct  of  the  kinds  here  briefly 
referred  to  is  one  of  the  forms  of  estoppel  by  matter  in  pais,  and 
is  probably  in  modern  times  what  is  most  usually  meant  by  that 
expression.  It  is,  however,  properly,  and  was  in  old  times  more 
commonly,  used  to  describe  an  estoppel  arising  from  acts  establish- 
ing certain  relations  of  parties.  Thus,  the  acceptance  of  rent  on  the 
one  hand,  and  of  an  estate  on  the  other,  raise  an  estoppel  between 
landlord  and  tenant  (q),  the  former  being  precluded  from  denying 
the  tenancy,  the  latter  from  denying  his  landlord's  title.  A 
similar  estoppel  ordinarily  arises  from  the  acceptance  of  a  bail- 
ment (?').  And  the  signatory  of  a  bill  of  exchange  or  promissory 
note  is  precluded  as  against  subsequent  holders  from  denying  the 
truth  and  genuineness  of  various  matters  appearing,  expressly  or 
by  implication,  upon  the  bill  at  the  time  of  his  signature  (s). 

453.  In  some  cases  the  courts  have  called  attention  to  a 
distinction  between  an  estoppel,  which  was  pleadable  as  such,  and 
prevented  the  issue  sought  to  be  raised  from  going  to  the  jury, 
and  conclusive  evidence,  which  obliged  them  to  find  the  issue  in 
accordance  with  it  (0-    Estoppel  in  pais  always  belonged  to  the 


{n)  Carr  v.  London  and  North  Western  Bail.  Co.  (1875),  L.  E.  10  C.  P.  307, 
per  Brett,  J.,  at  pp.  316,  317.  The  three  propositions  on  these  two  pages,  which 
it  is  here  attempted  to  summarise,  appear  to  be  collected  from  Fickard  v. 
Sears  (1837),  6  Ad.  &  El.  469;  Freeman  v.  Cooke  (1848),  2  Exch.  654; 
S'wanY.  North  British  Australasian  Co.  (1862),  7  H.  &  N.  603  (first  part  of  the 
rule  laid  down  by  Wilde,  B.,  at  p.  633);  and  Cornish  v.  AUngton  (1859),  4 
H.  &  N.  549,  556.  See  also  Cairncross  v.  Lorimer  (1860),  3Macq.  827,  per  Lord 
Campbell,  L.O.,  at  p.  829. 

(0)  Seton  V.  Lafone  (1887),  19  Q.  B.  D.  68,  C.  A.,  ^er  Lord  Eshee,  M.E.,  at 
p.  7i,  reaffirming  with  the  substitution  of  "  real  "  for  "  proximate  "  the  fourth 
proposition  in  Carr  v.  London  and  North  Western  Rail.  Co.,  supra. 

(p)  Carr  v.  London  and  North  Western  Rail.  Co.,  supra,  at  p.  318,  founded 
•on  the  second  part  of  Wilde,  B.'s,  rule  in  Swan  v.  North  British  Australasian 
Co.,  supra,  with  Blaceburn,  J.'s,  correction  ((1863),  2  H.  &  C.  175,  Ex.  Oh., 
at  p.  182)  ;  and  approved  in  Coventry  v.  Great  Eastern  Rail.  Co.  (1883),  11 
Q.  B.  D.  776,  0.  A. 

{q)  Co.  Litt.  362  a.  In  like  manner  a  "  surrender  by  operation  of  law  "  takes, 
place  by  estoppel  [Lyon  v.  Reed  (1844),  13  M.  &  W.  285)  ;•  see  p.  375,  post,  and 
title  Landlord  and  Tenant. 

(r)  Stonard  v.  Dtmkin  (1810),  2  Camp.  344  ;  Gosling  v.  Birnie  (1831),  7  Bing. 
339  ;  Riddle  Y.  Bond  (1865),  6  B.  &  S.  225  ;  Henderson  &  Co.  v.  Williams,  [1895]  1 
Q.  B.  521,  C.  A. ;  see  p.  406,  post ;  and  title  Bailment,  Vol.  I.,  p.  562. 

(s)  Bills  of  Exchange  Act,  1882  (45  &  46  Yict.  c.  61),  ss.  54  (2),  55  (1)  (b), 
(2)  (b),  (c),  88(2) ;  and  Nash  v.  Be  Freville,  [190,0]  2  Q.  B.  72,  89,  C.  A., 
and  p.  394,  jmt ;  and  title  Bills  of  Exchange,  Vol.  II.,  pp.  495,  517  et  seq. 

{t)  Conradi  y.  Conradi  (1868),  L.  E.  IP.  &  D.  514,  per  Lord  Penzance,  at 
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latter  category  (?/)•    The  distinction,  to  which  alhision  will  occa-      Sect.  2. 
sionally  have  to  be  made,  is  seldom  referred  to  at  the  present  time,     Kinds  of 
and  under  the  modern  system  of  pleading  seems  to  be  of  small  Estoppel, 
importance. 

454.  A  maxim  which  is  stated  by  the  old  writers  as  applicable  "  Estoppels 
to  estoppels  generally  is  that  they  ought  to  be  mutual "  or  ^^^^Ir'^^ 
"reciprocal which  means  that  they  must  bind  both  parties,  and 
that  a  stranger  can  neither  take  advantage  of  nor  be  bound  by 
them.  This  maxim,  as  wdll  be  seen  later,  has  an  important  bearing 
on  the  law  of  estoppel  by  record  (b).  Its  application  to  estoppel  by 
deed  depends,  in  the  case  of  an  indenture,  on  the  construction  of 
the  deed  (c)  :  and  it  is  to  some  extent  true  of  estoppel  between 
landlord  and  tenant  (d).  As  to  estoppel  by  representation,  arising 
as  it  does  out  of  a  unilateral  act,  while  it  is  true  that  a  stranger  to 
the  representation  cannot  take  advantage  of  it(c),  the  maxim  has 
no  further  application,  until,  at  least,  the  party  relying  on  the 
representation  has  elected  to  treat  it  as  true,  after  which  it  would 
seem,  upon  the  principle  expressed  by  it,  that  he  would  be  con- 
clusively bound  by  his  election  (/).  The  case  of  estoppel  by  repre- 
sentation seems  to  present  the  same  sort  of  exception  as  the 
estoppel  v/hich  has  been  said  to  arise  from  a  deed  poll  (g). 


Part  II. — Estoppel  by  Matter  of  Record. 

■  Sect.  1. — What  ivill  create  Estoppel  by  Record. 
Sub-Sect.  1. — In  Gerieral. 

455.  A  number  of  matters  are  enumerated  by  Lord  Coke  as  Matters 

matters  of  record  giving  rise  to  an  estoppel,  including,  among  others  record : 
which  are  obsolete,  letters  patent,  pleadings,  and  warrants  of 

attorney  (li) ;  but  for  present  purposes  that  which  appears  on  the  Records  of 

records  of  courts  of  law  (i)  need  alone  be  considered.  comts  of  la 


p.  518;  Eoivard  v.  Hudson  (1853),  2  E.  &  B.  1,  10,  11 ;  Hobhs  v.  Hen7img  {1864:), 
17  0.  B.  (n.  s.)  791,  824  ;  Flitters  v.  AUfreij  (1874),  L.  E.  10  C.  P.  29,  41. 

{u)  Freeman  v.  Cooke  (1848),  2  Exch.  654,  662  ;  and  see  p.  350,  post. 

[a)  Co.  Litt.  352  a ;  Bac.  Abr.  tit.  Leases  and  Terms  for  Years,  0.  (ed.  1832), 
p.  852,  citing  James  v.  Landen  (1585)  Cro.  Eliz.  36. 

(6)  See  p.  349,  ^ost. 

(c)  See  p.  368,  post. 

(d)  Cadle  v.  Moody  (1861),  30  L.  J.  (ex.)  385,  per  Bramwell,  B.,  at  p.  387  ; 
see  also  Eartcup  &  Co.  v.  Bell  (1883),  Cab.  &  El.  19. 

(e)  B.  V.  Amher gate  etc.  Rail.  Co.  (1853),  1  E.  &  B.  372. 
(/)  Scarf  Y.  Jardine  (1882)  7  App.  Cas.  345. 

{g)  Bac.  Abr.  tit.  Leases  and  Terms  for  Years,  0.  (ed.  1832),  p.  852 ;  see 
p.  365,  note  (a),  post. 

(h)  Co.  Litt.  352  a. 

(i)  As  to  records  and  courts  of  record,  see  title  Courts,  Yol.  IX.,  pp.  9 — 11, 
et  passim.  See  also  as  to  the  conclusiveness  of  such  records,  Co.  Litt.  260  a, 
quoted  by  Lord  Tenteedei^,  C.J.,  in  B.  v.  Carlile  (1831),  2  B.  &  Ad.  362,  at 
pp.  367,  368;  3  Bl.  Com.  (ed.  1770),  p.  24;  and  as  to  courts  of  record  and 
courts  not  of  record,  3  Bl.  Com.  cc.  3  (p.  24),  4,  5 ;  4  Bl.  Com.  c.  19 
(pp.  255  et  seq.)  (Criminal  Courts). 
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What  will 

create 
Estoppel 
by  Record. 


Judgment 
essential. 


The  doctrine  of  estoppel  by  record  thus  limited  finds  expression 
in  two  legal  maxims — Interest  reipuhlicce  ut  sit  finis  litium,  and 
Ne^no  debet  his  vexari  pro  eddem  causa.  It  accords  with  the  first 
of  these  maxims  that  a  party  relying  on  estoppel  by  record  should 
be  able  to  show  that  the  matter  has  been  determined  by  a  judgment 
in  its  nature  final  (k).    The  word final  "  is  here  used  as  opposed  to 

interlocutory  "  (Z).  A  judgment  which  purports  finally  to  deter- 
mine rights  is  none  the  less  effective  for  the  purposes  of  creating 
an  estoppel  because  it  is  liable  to  be  reversed  on  appeal  (m),  or 
because  an  appeal  is  pending  (n),  or  because  for  the  purpose  of 
working  it  out  inquiries  or  accounts  have  to  be  taken  (a). 

456.  But  the  proceedings  must  have  resulted  in  a  judgment  or 
decree.  A  verdict,  not  followed  by  judgment,  will  not  create  an 
estoppel,  the  reason  being  that  there  is  nothing  to  show  that  such 
verdict  may  not  have  been  set  aside,  or  that  the  court  has  not 
declined  to  act  upon  it  (h),  A  verdict  in  divorce  proceedings, 
followed  by  decree  nisi,  is,  however,  conclusive  evidence  in  a 
subsequent  suit  between  the  same  parties,  although  the  decree  has 
been  set  aside  on  the  intervention  of  the  King's  Proctor,  if  this 
has  been  done  on  grounds  dehors  the  verdict,  and  not  affecting  its 
correctness  (c). 


{k)  Langmead  v.  Maple  (1865),  18  C.  B.  (n.  s.)  255  ;  Massam  v.  Thorley's  Cattle 
Food  Co.  (1880),  14  Oh.  D.  748,  751,  C.  A. ;  Badar  Bee\.  Halih  Merican  Noordin, 
[1909]  A.  0.  615  ;  and  see  Pitt  v.  Hill  and  Broadway  (1674),  Gas.  temp.  Einch,  70  ; 
Temple  Y.  Baltinglass  (Viscountess)  (1677),  Gas.  temp.  Finch,  275.  It  is  on  this 
principle  that  no  action  can  be  brought  to  recover  money  paid  tinder  a  judgment 
which  has  not  been  set  aside,  or  for  maliciously  and  without  probable  cause 
setting  the  law  in  motion  while  a  judgment  against  the  party  complaining 
stands  unreversed ;  see  Buffer  v.  Allen  (1866),  L.  E.  2  Exch.  15  ;  compare  Wildes 
V.  Russell  (1866),  L.  E.  1  0.  P.  722  ;  Bynoe  v.  Banh  of  England,  [1902]  1  K.  B. 
467,  0.  A.,  following  BaseU  v.  Matthews  (1867),  L.  E.  2  0.  P.  684;  Vanderhergh 
v.  Blake  (1661),  Hard.  194 ;  and  Castrique  v.  Behrens  (1861),  3  E.  &  E.  709,  721 ; 
applied  in  Turley  v.  Daiu  (1906),  94  L.  T.  216  ;  compare  Huddlestone  v.  Asbugg 
(1675),  Gas.  temp.  Einch,  204.  So  a  decree  for  foreclosure  is  a  bar  to  an  action 
-  i  cjij.u  redemption  [Mallock  v.  Gallon  (1735),  1  Dick.  65  ;  compare  Forde  v.  Tynte 
(1864),  10 L.  T.  93).  Eor  cases  in  which  an  interlocutory  judgment  intended 
finally  to  determine  rights  has  been  allowed  to  have  the  effect  of  a  res  Judicata, 
see  p.  334,  post. 

(Z)  Huntly  (Marchioness)  v.  Gashell,  [1905]  2  Gh.  656,  G.  A.,  per  GoZENS- 
Haedy,  L.  J.,  at  p.  667  ;  and  p.  334,  post. 

(m)  DoeY.  Wright  (1839),  10  Ad.  &  El.  763  ;  Overton  y.  Harvey  (1850),  9G.B. 
324 ;  Huntly  {Marchioness)  v.  Gashell,  supra  ;  compare  Horrochs  v.  Stubhs  (1896), 
74  L.  T.  58 ;  Vxbridge  Union  v.  Winchester  Union  (1904),  91  L.  T.  533  (appeal 
'  failed,  but  not  on  merits)  ;  Clanmorris  (Lady)  v.  Clanmorris  (Lord)  (1862),  14 

I.  Gh.  E.  420  ;  and,  as  to  foreign  judgments,  Scott  v.  PilMngton  (1862),  2  B.  &  S. 
11 ;  Nouvion  v.  Freeman  (1889),  15  App.  Gas.  1, 10,  11 ;  see  also  title  JUDGMENTS 
AND  Obders. 

(n)  Harris  v.  Willis  (1855),  15  G.  B.  710. 

(a)  Foulton  v.  Adjustable  Cover  and  Boiler  Block  Co.,  [1908]  2  Gh.  430,  G.  A. 

(b)  O'Connor  v.  Malone  (1839),  6  Gl.  &  Fin.  572,  per  Lord  Gottenham,  L.G.,  at 
p.  596  (verdict  on  an  issue  directed  in  a  Ghancery  suit)  ;  Bancroft  v.  Bancroft 
(1864),  3  Sw.  &  Tr.  597,  per  Sir  J.  Wilde,  at  p.  599;  compare  BohinsonY.  DuUep 
Singh  (1879),  11  Gh.  D.  798,  G.  A.  See  also  Kinsey  v.  Kinsey  (1754),  2  Ves.  Sen. 
577  ;  Joly  v.  Swift  (1847),  11  1.  Eq.  E.  410  (necessity  for  enrolment  of  decree), 
which,  however,  appear  now  to  be  obsolete,  see  Pearse  v.  Bobinson  (1865),  35 
L.  J.  (CH.)  110,  112. 

(c)  Butler  V.  Butler,  [1894]  P.  25,  G.  A.,  applying  Conradi  v.  Conradi  (1868), 
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457.  A  judgment  which  would  be  final  if  it  resulted  from  judicial 
decision  after  a  contest  is  not  prevented  from  being  so  by  the  fact 
that  it  was  obtained  by  consent  (d)  or  default  (e),  or  as  the  result 
of  admissions  (/),  provided  the  party  against  whom  it  is  set  up  was 
under  no  disability  (g).  But  the  efficacy  of  a  judgment  so  obtained 
is  somewhat  strictly  limited  (h). 


Sect.  l. 
What  will 

create 
Estoppel 
by  Record. 


Sub -Si  or.  2. — Judgments  in  rem. 

458.  Final  judgments  which  will  give  rise  to  an  estoppel  are  judgments 
divided  into  two  classes,  namely,  judgments  in  rem  and  judgments  classified. 
in  personam.    But,  as  many  judgments  which  fall  into  the  former 

class  deal  with  the  status  of  persons,  and  not  of  things,  the  term 
''judgments  inter  partes''  seems  a  preferable  description  of  the 
latter  class  (i). 

459.  A  judgment  in  rem  may  be  defined  as  the  judgment  of  a 
court  of  competent  jurisdiction  determining  the  status  of  a  person 
or  thing,  or  the  disposition  of  a  thing  (as  distinct  from  the  particular 
interest  in  it  of  a  party  to  the  litigation)  {k).  Apart  from  the 
application  of  the  term  to  persons,  it  must  aftect  the  res  in  the  way 
of  condemnation,  forfeiture,  declaration  of  status  or  title,  or  order  for 
sale  or  transfer  (/). 


Definition  of 
judgment 
in  rem. 


L.  E.  1  P.  &  D.  514;  compare  Waters  v.  Waters  (1848),  2  De  Q.  &  Sm.  591, 
615. 

(d)  Re  South  American  and  Mexican  Co.,  Ex  parte  Bank  of  England,  [1895]  1 
Ch.  37,  C.  A. ;  Allason  v.  Stark  (1838),  9  Ad.  &  El.  255 ;  see  also  Bowden  v. 
Beauchamp  (1740),  2  Atk.  82  ;  Burke  v.  CVos&te  (1811),  1  Ball  &  B.  489,  503. 

(e)  HufferY.  Allen  (1866),  L.  E.  2  Excli.  15  ;  Re  South -Essex  Estuary  Co.,  Ex 
parte  Chorley  (1870),  L.  E.  11  Eq.  157,  162  ;  Williams  v.  St.  George's  Harbour 
Co.  (1858),  2  De  G.  &  J.  547.  But  dismissal  for  want  of  prosecution  is  no  bar 
to  a  fresh  action,  in  the  absence  of  any  agreement  to  compromise  [Byrne  v.  Frere 
(1828),  2  Mol.  157,  180)  ;  see  Magnus  v.  National  Bank  of  Scotland  (1888),  57 
L.  J.  (cH.)  902. 

(f)  See  Boileau  v.  Butlin  (1848),  2Exch.  665,  681  ;  and  p.  357,  j^osf. 

(g)  As  to  the  power  of  a  corporation  to  escape  the  necessity  of  a  seal  by  an 
act  of  record,  see  Thetford  {Mayor)  Case  (1703),  1  Salk.  192  ;  but  judgment 
by  consent  cannot  give  validity  to  the  contract  of  a  corporation  which  is  ultra 
vires,  where  its  legality  has  not  been  in  dispute  and  its  infirmity  depends  on 
facts  which  have  not  been  disclosed  {Great  North  West  Central  Railway  v. 
Charlebois,  [1899]  A.  C.  114,  P.  C. ;  A.-G.  v.  Dublin  Corporation  (1841),  1  Dr.  & 
War,  545);  compare  Canterbury  Corporation  y.  Cooj)er  {1909) ,  100  L.T.  597,  C.'A. 
(deed).  Nor  can  a  married  woman  by  consent  or  admission  get  rid  of  a  restraint 
on  anticipation  ;  see  Bateman  {Lady)  v.  Faber,  [1898]  1  Ch.  144,  149,  151,  C.  A. 
But  even  before  the  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  a 
married  heiress-at-law,  party  to  proceedings  for  probate,  and  not  asking  for  an 
issue,  was  bound  by  the  decree  {Turner  v.  Turner  (1852),  2  De  G.  M.  &  G.  28, 
C.  A.,  per  Lord  Oranworth,  L.J.). 

(A)  See  pp.  342,  357,  358,  post. 

{i)  This  term  is  adopted  by  the  author  of  the  notes  to  Smith's  Leading  Cases, 
and  is  borrowed  from  that  work. 
.'{k)  Castrique  v.  Imrie  (1870),  L.  E.  4  H.  L.  414,  428;  compare  Warren  v. 
Baring  Bros,  d-  Co.,  Ltd.  (1910),  54  Sol.  Jo.  720. 

{I)  Fracis  Times  &  Co.  v.  Carr  (1900),  82  L.  T.  698,  702,  C.  A.  The  decision 
was  reversed  on  grounds  not  affecting  the  passage  cited ;  see  Carr  v.  Fracis 
Times  &  Co.,  [1902]  A.  C.  176.  As  to  declaration  of  the  status  of  immovables 
(highway),  see  Wakefield  Corporation  y .  Cooke,  [1904]  A.  C.  31 ;  R.  v.  St.  Pancras 
(Inhabitants)  (1794),  Peake,  286  [219]  ;  and  see  The  City  of  Mecca  (1881),  6 
P.  D.  106,  C.  A. 
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Examples  of 
judgments 


460.  The  following  are  examples  of  judgments  in  rem : — 
Condemnations  in  the  old  Court  of  Exchequer  for  breach  of  revenue 
laws  (m),  the  judgments  of  a  prize  court  condemning  a  vessel  as 
prize  (n),  of  an  admiralty  court  establishing  a  lien  (o),  or  condemn- 
ing a  vessel  in  an  action  {e.g,,  for  necessaries)  where  there  was 
no  lien  before  the  commencement  of  proceedings  (p),  or  disposing 
of  the  proceeds  of  a  sale  in  enforcement  of  a  lien(^),  the  judgment 
of  a  court  of  probate  establishing  a  will,  or  creating  the  status  of 
administrator  (r),  of  a  divorce  court  dissolving  or  establishing  a 
marriage  (s),  or  declaring  the  nullity  of  a  marriage  or  affirming  its 
existence  (t) ;  the  judgment  on  a  parliamentary  election  petition  (u) ; 
the  order  of  justices  for  removal  of  a  pauper,  establishing  both 
the  status  of  the  pauper  and  the  place  of  his  settlement  (a) ; 
a  conviction  for  non-repair  of  a  highway  {h),  and  a  determination 
of  justices  under  the  Private  Street  Works  Act,  1892(c),  that  a 
street  is  a  highway  repairable  by  the  inhabitants  at  large, 
establishing  in  each  case  the  status  of  a  .highway  and  the  liability 
to  repair;  an  order  for  revocation  of  a  patent  ((i) ;  a  sentence  or 
order  of  expulsion  or  rustication  from  a  college  (e),  or  deprivation 
of  a  living  (/). 


(m)  Scott  V.  Shearman  {1115),  2  Wm.  Bl.  977  ;  B.  v.  Matthews  (1797),  5  Price, 
202,  n. ;  Geyer  v.  Aguilar  (1798),  7  Term  Eep.  681,  696  ;  Hart  v.  M'Namara  (1817),  | 
4  Price,  154,  n.    As  to  acquittals,  see  Coohe  v.  Sholl  (1793),  5  Term  Eep.  255,  ' 
256  ;  Buller's  Nisi  Prius,  241. 

(n)  Hughes  v.  Cornelius  (1682),  2  Show.  232  ;  2  Smith,  L.  C,  llth  ed.,  741 ; 
Oastrique  v.  Imrie  (1870),  L.  E.  4  H.  L.  414,  434. 

(o)  Oastrique  v.  Imrie,  supra,  at  p.  429;  Simpson  v.  Fogo  (1863),  1  Hem. 
&  M.  195,  243;  Ballantyne  v.  Mackinnon,  [1896]  2  Q.  B.  454,  462,  0.  A.; 
aliter  of  a  judgment  in  personam  enforceable  against  the  ship  {The  Gity  of  Mecca 
(1881),  6  P.  D.  106,  C.  A.). 

{p)  The  Cella  (1888),  13  P.  D.  82,  C.  A. 

(q)  Minna  Oraig  Steamship  Go.  v.  Chartered  Mercantile  Bank  of  India,  London, 
and  China,  [1897]  1  Q.  B.  460,  C.  A. 

(r)  Noel  V.  Wells  (1668),  1  Lev.  235 ;  Douglas  v.  Cooper  (1834),  3  My.  &  K.  378  ;  j 
Beardsley  v.  Beardsley,  [1899]  1  Q.  B.  746,  approving  the  dictum  of  Sir  C.  | 
Cresswell  in  Emherley  v.  Trevanion  (1860),  4  Sw.  &  Tr.  197 ;  Conchay.  Concha 
(1886),  11  App.  Cas.  541. 

(s)  Bater  v.  Bater,  [1906]  P.  209  C.  A.;  Harvey  v.  Farnie  (1882),  8  App. 
Cas.  43. 

{t)  Bunting  v.  Lepingwell  (1585),  4  Co.  Eep.  29  a;  Kingston's  (Duchess)  Case 
(1776),  2  Smith,  L.  C,  llth  ed.,  731,  734  ;  see  Ogden  v.  Ogden,  [1908]  P.  46,  C.  A. 
{u)  Waygood  v.  James  (1869),  L.  E.  4  C.  P.  361,  at  p.  372.  ; 

(a)  Uxbridge  Union  v.  Winchester  Union  (1904),  91  L.  T.  533,  following  [ 
v.  Corsham  {Inhabitants)  (1809),  11  East,  388,  and  B.  v.  Catterall  (Township)  | 
(1817),  6  M.  &  S.  83;  B.  v.  Hartington  Middle  Quarter  (Inhahitants)  (1855), 

4  E.  &  B.  780.    An  order  of  sessions  quashing  an  order  of  removal  is  conclusive  j 
only  inter  partes  as  to  what  it  decides  (B.  v.  TFick  St,  Lawrence  (Inhabitants) 
(1833),  5  B.  &  Ad.  526,  per  Pabke,  J.,  at  p.  535). 

(b)  B.  V.  St.  Fancras  (Inhabitants)  (1794),  Peake,  286  [219];  B.  v  Haughton  . 
(Inhabitants)  (1853),  1  E.  &  B.  501. 

(c)  55  &  56  Vict.  c.  57,  ss.  7,  8  ;  Wakefield  Corporation  v.  Cooke,  [1904]  A.  C 
31,  distinguishing  B.  v.  Hutchings  (1881),  6  Q.  B.  D.  300,  C.  A. 

(d)  Foulton  V.  Adjustable  Cover  and  Boiler  Block  Go.,  [1908]  2  Ch.  430,  C.  A., 
per  MouLTON,  L.J.,  at  p.  439. 

(e)  B.  V.  Grundon  (1775),  1  Cowp.  315. 

(/)  Fhillips  V.  Bury  (1694),  1  Ld.  Eaym.  4, ;  compare  Hill  v.  Clifford,  [1907] 
2  Ch.  236,  C.  A.,  as  to  the  effect  of  an  order  of  the  General  Medical  Council 
removing  the  name  of  a  practitioner  from  the  register.  i 
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Upon  the  same  principles  it  would  seem  that  an  adjudication  or 
an  order  of  discharge  in  bankruptcy  (g),  an  order  for  the  dissolution 
of  a  company,  or  declaring  such  a  dissolution  void  (h),  the  finding 
upon  an  inquisition  of  lunacy  until  superseded  (i),  the  certificate 
determining  a  building  line  of  the  superintending  architect  under 
the  London  Building  Act,  1894  (k),  are  in  the  nature  of  judgments 
in  rem. 

461.  But  a  judgment  is  not  a  judgment  in  rem  because  it  has, 
in  a  suit  inter  partes,  determined  an  issue  concerning  the  status  of  a 
particular  person  or  family  (/) ;  nor,  it  seems,  is  a  judgment  deter- 
mining that  a  sale  of  personal  property  was  valid  according  to  the 
law  of  the  country  where  it  was  made  and  that  the  property  had 
passed  to  the  purchaser  {m). 

The  following  have  also  been  held  not  to  be  judgments  in  rem  : — 
A  conviction  in  the  Exchequer  for  penalties  (not  being  a  condemna- 
tion of  the  goods)  for  adulteration  {n)  ;  a  judgment  in  a  jactitation 
suit,  where  marriage  is  not  pleaded,  or  where  the  defendant  fails  to 
prove  a  marriage  (o)  ;  a  verdict  in  the  divorce  court,  followed  by 
the  dismissal  of  the  suit,  effecting  no  change  of  status  ;  a  convic- 
tion on  an  indictment  for  obstructing  a  highway  (q) ;  a  finding  of 
magistrates,  on  a  summons  for  payment  of  expenses  under  s.  150 
of  the  Public  Health  Act,  1875  (/•),  that  the  street  in  question  was  a 
highway  repairable  by  the  inhabitants  at  large  (s) ;  a  winding-u]3 
order  under  the  Companies  Act,  1862  {t).  A  decree  under  the 
Legitimacy  Declaration  Act,  1858  (u),  though  it  satisfies  the  condi- 
tions of  a  judgment  in  rem,  is  expressly  deprived  of  its  effect  inas- 
much as -by  s.  8  it  is  not  to  prejudice  any  person  unless  he,  or  the 
person  under  whom  he  claims,  has  been  cited  or  made  party  to  the 
proceedings. 
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are  not  judg- 
ments in  rem* 


ig)  Bankruptcy  Acts,  1883  (46  &  47  Yict.  c.  52),  s.  20;  1890  (53  &  54  Vict, 
c.  7i),  s.  8  ;  compare  Re  Bremncr,  Ex  j^arte  Barper  (1875),  10  Ch.  App.  379. 

(h)  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  ss.  172,  223. 

(i)  See  mil  V.  Clifford,  [1907]  2  Ch.  236,  244,  C.  A. ;  and  p.  342,  post. 

[k)  57  &  58  Yict.  c.  ccxiii.,  s.  22;  Lilley  v.  London  County  Council,  [1910] 
A.  C.  1,  affirming iiJeitY/e?/,  Lilleij  v.  Skinner  (1907),  97  L.  T.  306;  98  L.  T.  110, 
C.  A. 

[l)  Katama  Natcliiar  Y.  Sliivagunga  {Rajah)  (1863),  9  Moo.  Ind.  App.  539,  601. 

(m)  Camrnell  v.  Seivell  (1860),  5  H.  &  N.  728,  Ex.  Ch.  The  Court  of 
Exchequer  had  held  (S.  C.  (1858)  3  H.  &  N.  617)  that  the  judgment  of  the 
Norwegian  court  was  in  the  nature  of  "  a  judgment  in  rem  ;  but  the  Exchequer 
Chamber  declined  to  concur  in  this  view,  while  affirming  the  judgment  on  the 
ground  that  the  sale  was  governed  by  Norwegian  law  and  therefore  valid. 

(/*)  Hart  V.  M'Namara  (1817),  4  Price,  154,  n. 

(o)  Kingston's  {Duchess)   Case  (1776),  2  Smith,  L.  C,  11th  ed.,  731,  738. 

(2^)  Needham  v.  Bremner  (1866),  L.  E.  1  C.  P.  583  ;  compare  R.  v.  Wick 
St.  Laurence  {InhaUtants)  (1833),  5  B.  &  Ad.  526,  535  (quashing  of  order  for 
removal  of  pauper). 

(?)  Petrie  v.  Nuttall  (1856),  11  Exch.  569. 

(r)  38  &  39  Yict.  c.  55. 

(s)  R.  V.  Hutchings  (1881),  6  Q.  B.  D.  300,  C.  K.  ;  followed,  Scott  v.  Lowe 
(1902),  86  L.  T.  421  ;  compare  A.-G.for  Trinidad  and  Tobago  Eriche,  [1893] 
A.  C.  518,  P.  C. 

{t)  25  &  26  Yict.  c.  89  (replaced  bv  Companies  (Consolidation)  Act,  1908 
(8  Edw.  7,  c.  69) ) ;  Re  Bowling  and  Welly's  Contract,  [1895]  1  Ch.  663,  C.  A. 
{u)  21  &  22  Yict.  c.  93,  s.  1. 
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All  judgments 
which  are 
not  in  rem. 


Estoppel  and 
res  judicata. 


Sub-Sect.  3. — Judgments  in  ^personam  or  inter  partes. 

462.  Judgments  in  2)ersonam  or  inter  partes  are  those  which  deter- 
mine the  rights  of  parties  inter  se  to  or  in  the  subject-matter  in 
dispute,  whether  it  be  corporeal  property  of  any  kind  whatever  or  a 
liquidated  or  unliquidated  demand,  but  do  not  affect  the  status  of 
either  persons  or  things,  or  make  any  disposition  of  property  or 
declare  or  determine  any  interest  in  it  except  as  between  the  parties 
litigant  (v).  They  include  all  judgments  which  are  not  judgments  in 
rem.  Some  examples  have  been  given  (a)  of  judgments  which, 
though  having  some  resemblance  to  judgments  in  rem,  were  only 
judgments  inter  jpartes.  Judgments  in  actions  for  detention  of 
chattels  {h)  and  recovery  of  land  may  also  be  mentioned,  which 
determine  rights  of  possession,  and  may  (as  does  also  the  judgment  on 
an  interpleader  issue)  decide  questions  of  title  as  between  the  parties ; 
but  none  of  them  at  all  affect  any  interests  which  third  parties  may 
have  in  the  subject-matter.  It  may  be  added  that  as  a  judgment 
inter  partes,  though  binding  between  them,  does  not  affect  the  rights 
of  third  parties,  so  neither  does  a  sale  by  way  of  execution  for  giving 
effect  to  that  judgment :  it  is  only  a  disposition  of  the  particular 
interest  (c). 

463.  The  most  usual  manner  in  which  questions  of  estoppel 
have  arisen  on  judgments  inter  partes  has  been  where  the  defendant 
in  an  action  raised  a  defence  of  res  judicata,  which  he  could  do  where 
former  proceedings  for  the  same  cause  of  action  by  the  same 
plaintiff  had  resulted  in  the  defendant's  favour,  by  pleading  the 
former  judgment  by  way  of  estoppel  {d).  In  order  to  support  that 
defence  it  was  necessary  to  show  that  the  subject-matter  in  dispute 
was  the  same  (that  is  to  say,  that  everything  that  was  in  contro- 
versy in  the  second  suit  as  the  foundation  of  the  claim  for  relief  was 
also  in  controversy  in  the  first  suit)  (e),  that  it  came  in  question 
before  a  court  of  competent  jurisdiction  (/),  and  that  the  result  was 
conclusive  so  as  to  bind  every  other  court  (g). 

But,  provided  a  matter  in  issue  is  determined  with  certainty  by 
the  judgment  (h),  an  estoppel  may  arise  where  a  plea  of  res  judicata 

{v)  Castrique  v.  Imrie  (1870),  L.  E.  4  H.  L.  414,  427,  441  ;  Simpson  v.  Fogo 
(1863),  1  Hem.  &  M.  195,  244. 
(a)  See  p.  329,  ante. 

{b)  See  Brinsrnead  v.  Harrison  (1871),  L.  E.  6  C.  P.  584,  per  Willes,  J.,  at 
p.  588 ;  affirmed,  7  0.  P.  547,  Ex.  Ck. 

(c)  See  Castrique  v.  Imrie  (1870),  L.  E.  4  H.  L.  414,  per  Blackburn,  J., 
at  pp.  427,  428. 

{d)  Bullen  and  Leake,  Precedents  of  Pleadings,  3rded.,  p.  575. 

(e)  Moss  V.  Anglo-Egyptian  Navigation  Co-.  (1865),  1  Oh.  App.  108,  explaining 
(p.  115)  Brandlyn  v.  Ord  (1738),  1  Atk.  571 ;  Behrens  v.  Sieveking  (1837),  2  My. 
&  Or.  602  ;  perhaps  it  would  be  more  correct  to  say  "  open  to  controversy 
(see  Re  Hilton,  Ex  parte  March  (1892),  67  L.  T.  594 ;  Wormany,  Worman  {1889), 
43  Ch.  D.  296,  306,  following  Henderson  v.  Henderson  (1843),  3  Hare,  100,  115; 
Humphries  Humphries,  [1910]  1  K.  B.  796;  affirmed  [1910]  2  K.  B.  531, 
0.  A., 

(/)  A  judgment  of  a  court  which  has  no  jurisdiction  to  pronounce  it  is  void 
and  cannot  give  rise  to  estoppel  {DuUin  [Archlishop)  v.  Trimleston  [Lm^d)  (1849), 
12  1.  Eq.  E.  251). 

{g)  Behrens  v.  SieveJdng,  supra,  at  p.  603. 

{h)  An  estoppel  must  be  *'  certain  to  every  intent  "  (Oo;  Litt.  352  b). 
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could  never  be  established ;  as  where  the  same  cause  of  action  has 
never  been  put  in  suit.  A  party  is  precluded  from  contending  the 
contrary  of  any  precise  point  which,  having  been  once  distinctly 
put  in  issue,  has  been  solemnly  found  against  him(?).  Though  the 
objects  of  the  first  and  second  actions  are  dilYerent,  the  finding  on 
a  matter  which  came  directly  (not  collaterally  or  incidentally)  in 
issue  in  the  first  action  is  conclusive  in  a  second  action  between 
the  same  parties  {k).  And  this  principle  has  been  applied  when 
the  point  involved  in  the  earlier  decision,  and  as  to  which  the 
parties  were  estopped,  was  one  rather  of  law  than  of  fact  (I), 

Sub-Sect.  4. — Bes  Judicata. 

464.  Where  res  judicata  is  pleaded  by  way  of  estoppel  to  an 
entire  cause  of  action  it  amounts  to  an  allegation  that  the  whole 
legal  rights  and  obligations  of  the  parties  are  concluded  by  the 
earlier  judgment,  which  may  have  involved  the  determination  of 
questions  of  law  as  well  as  findings  of  fact  (m).  But  although  the 
judgment  was  pleadable  by  way  of  estoppel,  it  is  perhaps  not 
strictly  correct  to  regard  its  determination  of  legal  rights  as  a 
question  of  estoppel.  The  parties  are  estopped  by  the  findings  of 
fact  involved  in  the  judgment ;  as  to  the  determination  of  questions 

(i)  Outram  v.  Moreivood  (1S03),  3  East,  346  (successive  actions  for  different 
trespasses  to  the  same  close  ;  defendant  estopped  from  alleging  the  same  title 
as  was  found  against  his  wife,  in  whose  right  he  claimed,  in  the  first  action) ; 
Strutt  V.  Bovinydon  (1803),  5  Esp.  56,  58  ;  Hancock  v.  IVelsh  (1816),  1  Stark. 
347  (finding  of  tenancy  in  action  of  replevin  conclusive  in  action  for  rent); 
Flitters  v.  AUfrey  (1874),  L.  E.  IOC.  P.  29,  following  Routhdgey.  Rislop  (1860), 

2  E.  &  E.  549  (defendant  in  first  action  plaintiff  in  second  action) ;  Me  Bank  of 
Hindustan',  China,  and  Japan,  Alison's  Case  (1873),  9  Ch.  App.  1,  25  (liquidator 
barred  by  finding  in  action  for  calls  that  respondent  was  not  a  shareholder). 

{k)  Briestman  v.  Thomas  (1884),  9  P.  D.  210,  C.  A.  (first  action  to  set  aside 
compromise,  second  action  to  revoke  probate  founded  on  the  same  com- 
promise);  Barrs  v.  Jackson  (1845),  1  Ph.  582  (first  suit  for  grant  of  letters 
administration  ;  second  suit  for  distribution  of  assets) ;  Jewshury  v.  Mummery 
(1872),  L.  E.  8  C.  P.  56,  Ex.  Ch.  (verdict  against  executor  on  a  plea  of  plene 
administravit  estopped  him  from  any  defence  open  to  him  under  that  plea), 
citing  Bamsdenv.  Jackso7i  {11 37),  1  Atk.  292  ;  compare  Daivson  v.  Gregory  (1845), 
7  Q.  B.  756  ;  Ennisy.  Bochford  (1884),  14  L.  E.  Ir.  285  ;  Erving  y.Beters  (1790), 

3  Term  Eep.  685 ;  Thompson  &  Sons  v.  CMce  (1901),  17  T.  L.  E.  455  ;  and  other 
cases  in  the  Yearly  Practice  of  the  Supreme  Court,  1910,  p.  152,  notes  to  r.  8  ; 
and  see  Be  South  American  and  Mexican  Co.,  Ex  parte  Bank  of  England,  [1895] 
1  Ch.  37,  C.  A.  ;  Doe  v.  Wright  (1839),  10  Ad.  &E1.  763  (judgment  in  ejectment 
before  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  conclusive  in 
action  for  mesne  profits) ;  distinguish  Harris  v.  Mulkern  (1875),  1  Ex.  D.  31,  after 
that  Act;  for  the  modern  practice,  see  E.  S.  C,  Ord.  13,  r.  9  ;  Ord.  18,  r.  2,  and 
title  Practice  and  Procedure.  For  recent  applications  of  the  same 
principle  to  criminal  proceedings,  see  B.  v.  Brakenridge  (1884),  48  J.  P.  293  ; 
Byley  v.  Broivn  (1890),  62  L.  T.  458  ;  Welton  v.  Tanehorne  (1908),  99  L.  T.  668. 
See  title  Criminal  Law  and  Procedure,  Vol.  IX.,  p.  356,  note  (a).  For  its 
application  in  divorce  proceedings,  see  Sopwith  v.  Sopwith  (1861),  2  Sw.  &  Tr. 
160 ;  Finney  v.  Finney  (1868),  L.  E.  1  P.  &  D.  483  ;  approved,  Harriman  v. 
Harriman,  [1909]  P.  123,  »er  Farwell,  L.J.,  at  p.  144;  Butler  v.  Butler, 
[1894]  P.  25,  C.  A. 

{I)  Be  Graydon,  Ex  parte  Official  Beceiver,  [1896]  1  Q.  B.  417. 

(m)  Collier  v.  Walters  (1873),  L.  E.  17  Eq.  252  ;  Badar  Bee  v.  Hahih  Merican 
Noordin,  [1909]  A.  C.  615,  P.  C.  In  Marriot  v.  Hampton  (1797),  7  Term  Eep.  269, 
which  rested  on  the  same  principle,  the  plaintiff,  on  its  appearing  in  an  action 
for  money  had  and  received  that  the  money  had  been  paid  under  a  judgment 
which  had  not  been  set  aside,  was  nonsuited. 
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Sect.  1. 

What  will 

create 
Estoppel 
by  Record. 


Essentials  of 
res  judicata. 


of  law,  the  true  view  seems  to  be  that  the  legal  rights  of  the  parties 
are  such  as  they  have  been  determined  to  be  by  the  judgment  of  a 
competent  court.  But  the  conclusiveness  of  the  determination 
rests  upon  the  same  principles  in  each  case.  The  doctrine  of 
res  judicata  is  not  a  technical  doctrine  applicable  only  to  records : 
it  is  a  fundamental  doctrine  of  all  courts  that  there  must  be  an 
end  of  litigation  {n).  It  will  therefore  be  convenient  to  follow  the 
ordinary  classification  and  treat  it  as  a  branch  of  the  law  of 
estoppel. 

465.  In  order  that  a  defence  of  res  judicata  may  succeed  it  is 
necessary  to  show  not  only  that  the  cause  of  action  was  the  same, 
but  also  that  the  plaintiff  has  had  an  opportunity  of  recovering  (o)  ^ 
and  but  for  his  own  fault  might  have  recovered  in  the  first  action 
that  which  he  seeks  to  recover  in  the  second.  A  plea  of  res 
judicata  must  show  either  an  actual  merger,  or  that  the  same  point 
has  been  actually  decided  between  the  same  parties  (j?).  Where 
the  former  judgment  has  been  for  the  defendant,  the  conditions 
necessary  to  conclude  the  plaintiff  are  not  less  stringent.  It  is  not 
enough  that  the  matter  alleged  to  be  concluded  might  have  been 
put  in  issue,  or  that  the  relief  sought  might  have  been  claimed. 
It  is  necessary  to  show  that  it  actually  was  so  put  in  issue  or 
claimed  (q). 


{n)  Re  May  (1885),  28  Ch.  D.  516,  C.  A.  per  Beett,  M.E.,  at  p.  518 ;  compare 
Be  Gmydon,  Ex  parte  Oficial  Receiver,  [1S96]  1  Q,.  B.  417  ;  Phillips  v.  Bury  (1794), 
1  Ld.  Eaym.  5,  per  Lord  Holt,  0.  J.,  at  p.  14  ;  Radar  Bee  v.  Habih  Merican 
Noordin,  [1909]  A.  0.  615,  P.  0. ;  see  also  title  Judgments  akd  Obders. 
A  verdict  for  the  plaintiff  on  a  plea  of  set-off  (being  a  matter  distinctly  put 
in  issue)  was  pleadable  by  way  of  estoppel  in  an  action  subsequently  brought 
against  him  by  the  defendant  for  the  debt  which  he  had  sought  to  set  off 
{Eastmure\.  Lawes  (1839),  5  Bing.  (n.  c.)444;  followed,  Banks  v.  Harley  (1853), 
1  W.  E.  291;  compare  Welster  v.  Armstrong  (1885),  54  L.  J.  (q.  b.)  236).  A 
verdict  for  defendant  in  an  action  for  libel  in  respect  of  certain  parts  of  a 
publication  constituted  a  defence  of  res  judicata  to  a  second  action  in  respect  of 
other  parts  of  the  same  publication,  the  subject-matter  of  both  actions  being 
the  same  [Macdougall  v.  Knight  (1890),  25  Q.  B.  D.  1,  C.  A.). 

(o)  Sc.,  by  its  being  open  to  him  on  the  pleadings  (see  Re  Hilton,  Ex  parte  March 
(1892),  67  L.  T.  594).  A  plaintiff  is  not  bound  to  join  two  separate  causes  of 
action  in  one  proceeding  (see  Seddon  v.  Tutop  (1790),  6  Term  Eep.  607  ;  Hadley 
V.  Qreen  (1832),  2  Or.  &  J.  374;  Florence  v.  Jenings  (1857),  2  C.  B.  (n.  s.)  454  ; 
Brunsden  v.  Humphrey  (1884),  14  Q.  B.  D.  141,  146;  Bally -with- Hexthorpe  t. 
Millard  (1903),  2  L.  G.  E.  330 ;  compare  Oversow  v.  Harvey  (1850),  9  C.  B.  324; 
Russell  V.  Waterford  and  Limerick  Rail.  Co.  (1885),  16  L.  E.  Ir.  314). 

(p)  Nelson  v.  Couch  (1863),  15  0.  B.  (n.  s.)  99,  108,  109  (plea  of  judgment 
recovered  by  the  plaintiff). 

(q)  Collins  Y.  Gough  (1785),  7  Bro.  Pari.  Oas.  94,  99;  Hunter  y.  Stetuart  (1861), 
4  De  G.  F.  &  J.  168,  177—179 ;  compare  Davis  v.  Hedges  (1871),  L.  E.  6  Q.  B. 
687  ;  Moore  v.  Battie  (1759),  Amb.  371 ;  Hindley  v.  Haslam  (1878),  27  W.E.  61 ; 
and  see  also  Brunsden  v.  Humphrey,  supra,  _per  BoWEN,'  L.J-.,  at  p.  147  ;  Bake  v. 
French,  [1907]  1  Ch.  428  (and  seep.  355,  post).  Humphries  y.  Humphries,  [1910] 
1  K.  B.  796 ;  affirmed  [1910]  2  K.  B.  531,  C.  A.  {res  judicata  as  to  the  Statute  of 
Frauds,  which  might  have  been,  but  was  not,  pleaded  in  a  former  action  for  rent 
of  the  same  premises,  in  which  the  existence  of  the  agreement  was  in  issue), 
appears  at  first  sight  to  conflict  with  this  proposition.  But  in  such  a,  case  the 
issue  is  contract  or  no  contract.  The  statute  only  pyescribes  the  evidence  by 
which  the  contract  must  be  proved.  The  fact  that  it  was  founded  on 
defective  or  incomplete  evidence  is  no  answer  to  a  judgment  which  has  not  been 
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466.  But  in  all  cases  where  the  cause  of  action  is  really  the  s^*^'^- 
same,  and  has  been  determined  on  the  merits  (r),  and  not  on  some  What  will 
ground  (as  the  non-expiration  of  the  term  of  credit)  which  has  create 
ceased  to  operate  when  the  second  action  is  brought,  the  plea 

of  res  judicata  would   succeed.     The   doctrine  applies  to  all  ^  J^ecora, 

matters  which  existed  at  the  time  of  the  giving  of  the  judgment.  Applicable 

and  which  the  party  had  an  opportunity  of  bringing  before  the  wherever 

court.    But  if  there  be  matter  subsequent  which  could  not  be  of^ctionhas 

brought  before  the  court  at  the  time,  the  party  is  not  estopped  from  been  deter- 
~g  it  is).  ^ 

467.  A  party  cannot  in  a  subsequent  proceeding  raise  a  ground  Party  cannot 
of  claim  or  defence  which  upon  the  pleadings  or  the  form  of  the  issue  ^^^^^^^jg^^^ 
was  open  to  him  in  the  former  one  (t).    The  mere  discovery  of  ? Ji^^er  action, 
fresh  evidence  (as  distinguished  from  the  development  of  fresh 
circumstances  (u) )  on  matters  which  have  been  open  for  controversy 

in  the  earlier  proceeding  is  no  answer  to  a  defence  of  res  jtidicnta. 
Where  this  is  applicable,  the  original  cause  of  action  is  gone,  and 
can  only  be  restored  by  getting  rid  of  the  res  judicata  (a) ;  and  this 
must  be  done  by  an  action  or  application,  which  can  only  succeed 
on  the  same  grounds  as  the  former  "  bill  of  review  "  in  the  Court 
of  Chancery,  namely,  the  discovery  of  fresh  evidence  which  entirely 
changes  the  aspect  of  the  case,  and  was  not  and  could  not  by 
reasonable  diligence  have  been  obtained  before  (b).    The  effect  of 

set  aside  (see  notes  {u),  (a),  infra) ;  and  this  proposition  is  not  affected  by  a  rule  of 
court  which  prevents  the  evidence  being  objected  to  without  notice  by  pleading 
or  otherwise.  The  question  coiild  not  have  arisen  under  the  old  system  of 
pleading,  under  which  a  mere  denial  of  the  contract  threw  upon  the  plaintiff 
the  burden  of  proving  it  by  proper  evidence  {Buttemere  v.  Hayes  (1839),  5 
M.  &  W.  456,  461 ;  Bullen  and  Leake,  Precedents  of  Pleadings,  3rd  ed.,  p.  467). 

(r)  Badar  Bee  v.  Habih  Merican  Noordin,  [1909]  A.  C.  615  ;  Livesey  v.  Harding 
(1855),  21  Beav.  227  ;  A.-G.  v.  Rochester  Corporation  (1833),  6  Sim  273.  A  prohi- 
bition  is  not  a  decision  on  the  merits,  and  raises  no  estoppel  as  regards  the  cause 
of  action  in  the  prohibited  proceeding  {Grundy  v.  Toivnsend  (1888),  36  W.  E. 
531,  C.  A.).    As  to  the  effect  of  want  of  finality,  see  p.  359,  post. 

{s)  Newington  v.  Levy  (1870),  L.  P.  6  C.  P.  180,  Ex.  Oh.,  per  Blackbtjen,  J., 
at  p.  193  ;  see  also  the  sequel  in  Hall  v.  Levy  (1875),  L.  R.  10  C.  P.  154;  Feter- 
lorough  [Earl)  v.  Germaine  (1709),  6  Bro.  Pari.  Gas.  1  ;  and  see  pp.  349,  354:, post, 

{t)  Be  Hilton,  Ex  parte  March  (1892),  67  L.  T.  594. 

{u)  Heming  v.  Wilton  (1832),  5  C.  &  P.  54  ;  Liverpool  Corporation  v.  Chorley 
Waterivorks  Co.  (1852),  2  De  G.  M.  &  Gr.  852,  0.  A.  ;  Cotter  v.  Barrymore 
(1733),  4  Bro.  Pari.  Cas.  203;  Hall  v.  Levy,  supra;  compare  B.  v.  Evenwood 
and  Barony  {InJiaUtants)  (1843),  3  Q.  B.  370,  377,  and  distinguish  R.  v.  Wick  St. 
Laiurence  {Inhabitants)  (1833),  5  B.  &  Ad.  526,  533  ;  Peters  v.  Tilly  (1886), 
11  P.  D.  145;  see  p.  354,  post.  On  application  to  review  an  order  for  weekly 
payments  under  the  Workmen's  Compensation  Act,  1906  (6  Edw.  7,  c.  58), 
Sched.  I.,  very  slight  evidence  of  change  of  circumstances  will  exclude  the 
doctrine  of  res  judicata  {Badclife  v.  Pacific  Steam  Navigation  Co.,  [19101  1 
K.  B.  685,  0.  A.). 

(a)  Lockyer  v.  Ferryman  (1877),  2  App.  Cas.  519 ;  compare  Dundas  v.  Waddell 
(1880),  5  App.  Cas.  249.  The  same  principle  applies  to  defences,  and  the  failure 
to  plead  the  Statute  of  Frauds  falls  within  it  {Humphries  v.  Humphries, 
[1910]  1  K.  B.  796  ;  affirmed  [1910]  2  K.  B.  531,  0.  A.) ;  see  note  {q)  on  p.  332, 
ante.  But  an  order  of  a  bankruptcy  court  as  to  amendment  of  proof  made 
under  mistake  does  not  amount  to  res  judicata  (Be  Greaves,  Ex  parte  Whitton 
(1880),  43  L.  T.  480). 

[b)  Phosphate  Seiuage  Co.  v.  Molleson  (1879),  4  App.  Cas.  801,  814,  per  Lord 
Cairns,  L.C.  ;  Re  May  (1885),  28  Oh.  D.  516,  0.  A.,  per  Cotton,  L.J.,  at  p.  521 ; 
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fraud  and  collusion  in  preventing 
arising  will  be  considered  later  (c). 

468.  Hes  judicata  is  no  technical  doctrine.  It  has  been  applied 
to  the  dismissal  of  a  petition  on  the  ground  of  insufficient  evidence 
although  there  was,  strictly  speaking,  no  record  {d)y  and  to  an 
order,  interlocutory  in  form,  which  was  meant  to  be  a  declaration 
of  the  rights  of  the  parties  (e).  On  the  same  principle  an  action 
was  stayed  as  frivolous  and  vexatious,  when  the  point  had  been 
determined  by  a  county  court  in  a  manner  intended  to  be  final,  but 
not  amounting  to  res  judicata,  because  on  an  interlocutory  applica- 
tion (/).  The  doctrine  applies  equally  in  all  courts,  and  it  i& 
immaterial  in  what  court  the  former  proceeding  was  taken, 
provided  only  that  it  was  a  court  of  competent  jurisdiction,  or 
what  form  the  proceeding  took,  provided  it  was  really  for  the 
same  cause  (^). 

Sub-Sect.  5. — Judgment  Recovered, 

469.  The  defence  of  "judgment  recovered,"  arising  as  it  does 
out  of  res  judicata,  has  much  in  common  with  estoppel  by  record, 
though  it  is  not  founded  upon  it.  A  plaintiff,  who  has  once  sued  a 
defendant  to  judgment,  cannot,  while  the  judgment  stands,  although 
unsatisfied,  sue  him  again  for  the  same  cause,  not  because  he  is 
estopped  from  doing  so  (though  he,  as  well  as  the  defendant,  is 
estopped  from  averring  anything  contrary  to  the  record  ili)  ),  but 

Falcke  v.  Scottish  Imperial  Insurance  Co.  (1887)  57  L.  T.  39;  Re  Scott  and 
Alvarezes  Contract,  Scott  v.  Alvarez,  [1895]  1  Oh.  596,  C.  A.  There  seems  to  be 
no  instance  of  such,  an  action  succeeding  on  this  ground  siace  the  Judicature 
Acts.  As  to  an  action  in  the  nature  of  a  bill  of  review  for  fraud,  see  Cole  v. 
langford,  [1898]  2  Q.  B.  36 ;  Boswell  v.  Coaks  (No.  2)  (1894),  86  L.  T.  365,  n., 
H.  L. ;  and  see  p.  352,  post. 
(c)  See  p.  351,  'post. 

{d)  Re  May  (1885),  28  Ch.  D.  516,  518,  C.  A.  ;  compare  Jones  v.  Nixm  (1831),. 
You.  359;  Symons  v.  Rees  (1876)  1  Ex.  D.  416.  ■ 

(e)  Peareth  v.  Marriott  (1882),  22  Ch.  D.  182,  191,  C.  A. ;  compare  Livesey  v. 
Earding  (1855),  21  Beav.  227  ;  Re  larrard  (1896),  3  Mans.  317,  C.  A. ;  Badar 
Bee  V.  HoM  Merican  Noordin,  [1909]  A.  G.  615,  P.  0. 

(/)  Stephenson  v.  Garnett,  [1898]  1  Q.  B.  677,  C.  A. 

{g)  The  finding  of  a  county  court  judge  in  an  action  for  wrongful  dismissal 
that  the  dismissal  was  justified  was  conclusive  on  a  summons  for  wages  before 
justices  founded  on  the  same  dismissal  [Routledge  v.  Ilislop  (1860),  2  E.  &  E. 
549 ;  compare  Flitters  v.  Allfrey  (1874),  L.  E.  10  C.  P.  29  ;  Eastmure  v.  Laws 
(1839),  5  Bing.  (n.  c.)  444;  Furness,  Withy  &  Co.  v.  Rail  {J.  &  E.)  (1909),  25 
T.  L.  E.  233  (plaintiff,  who  has  recovered  in  one  action  for  breach  of  contract 
the  damages  which  he  has  had  to  pay  to  a  third  party,  cannot  bring  second 
action  for  the  costs  incurred  in  defending  the  third  party's  action,  because  they 
are  in  fact  damages  for  the  cause  of  action  already  sued  upon  ;  and  the  fact 
that  they  are  claimed  on  a  contract  of  indemnity  arising  upon  ar  implied  request 
to  defend  the  third  party's  action  makes  no  difference).  So  a  dismissal  by 
justices  of  a  summons  for  bringing  forward  a  house  beyond  the  building  line 
was  a  bar  to  a  summons  for  subsequently  continuing  the  same  house  beyond 
the  sitfflie  ImQ  [Kinnis  v.  Graves  (1898),  78  L.  T.  502).  But  a  decision  of  justices 
which  amounts  merely  to  an  exercise  of  discretion  does  not  estop  them  from 
giving  a  contrary  decision  on  the  same  facts  on  a  subsequent  occasion  [Smith 
V.  Shann,  [1898]  2  Q.  B.  347) ;  see  also  p.  354,  post. 

{h)  Wehster  v.  Armstrong  (1885),  54  L.  J.  (q.  b.)  236  ;  Todd  v.  Stewart  (1845), 
9  Q.  B.  759 ;  reversed,  Steiuart  v.  Todd  (1846),  9  Q.  B.  767,  Ex.  Oh. 
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because  the  cause  of  action  is  merged  in  the  judgment,  which  creates     Sect.  i. 
an  obligation  of  a  higher  nature  (?)•    It  is  also  probably  true  to    What  will 
say  that  a  person  who  has  once  recovered  judgment  for  a  sum  of  create 
money  is  estopped  from  averring  that  he  ought  to  recover  any  Estoppel 
further  sum  for  the  same  cause  of  action  (^^).    Thus,  the  recovery  by  Record, 
of    50  in  a  county  court  for  fraudulent  misrepresentation  is  a  bar 
to  an  action  for  damages  subsequently  accruing  from  the  same 
misrepresentation  (1).   So  a  consent  order  in  the  Chancery  Division 
restraining  the  defendant  from  parting  with  shares  is  a  bar  to  an 
action  in  the  King's  Bench  Division  for  damages  for  detention  of 
the  same  shares,  as  the  plaintiff  might  have  obtained  the  relief  in 
the  first  action.    The  principle  is  that  where  there  is  but  one  cause 
of  action,  the  damages  must  be  assessed  once  for  all  (m). 

470.  On  this  principle,  a  judgment  recovered  (though  unsatisfied)  judgment 
against  some  one  of  a  number  of  persons  who  are  jointly  (not 
jointly  and  severally)  liable  on  the  same  contract  (n),  or  are  liable  jointly  liabfe. 
for  the  same  tort(o),  with  others  is,  until  set  aside  (jc*),  a  bar  to  an 
action  against  the  others  (although  the  plaintiff  may  not  have  been 


(i)  See  King  v.  Hoare  (1844),  13  M.  &  W.  494,  per  Parke,  B.,  at  p.  504 ;  Be 
Hodgson,  Beckett  v.  RamsdaJe  (1885),  31  Ch.  D.  177,  0.  A.  per  BowEN,  L.J.,  at 
pp.  188,  189;  Florence  v.  Jenings  (1857),  2  C.  B.  (n.  s.)  454;  Stewart  v.  Todd 
(1846),  9  Q.  B.  767,  777,  778,  Ex.  Ch. ;  compare  Savile  v.  Jackson  (1824),  13- 
Price,  715.  See  form  of  plea,  Bullen  and  Leake,  Precedents  of  Pleadings, 
3rd  ed.,  p.  624 ;  see  also  title  Judgments  and  Oeders. 

(k)  Stewart  v.  Todd,  supra. 

(1)  Clarke  v.  York  (1882),  52  L.  J.-  (ch.)  32  (see  County  Courts  Act,  1888 
(51  &  52  yict.  c.  43),  s.  81) ;  compare  Wright  v.  London  General  Omnibus  Co. 
(1877),  2  Q.  B.  D.  271 ;  Sanders  v.  Hamilton  (1907),  96  L.  T.  679. 

(m)  Serrao  v.  Noel  (1885),  15  Q.  B.  D.  549,  C.  A.,  per  Bowen,  L.J.,  at  p.  559  ; 
distinguished,  Worman  v.  JVorman  (1889),  43  Ch.  D.  296,  308,  309  (relief 
claimed  in  second  action  entirely  outside  the  former  compromise) ;  and  compare 
Bagot  (Lord)  v.  Williams  (1824),  3  B.  &  C.  235. 

{n)  King  v.  Hoare,  supra  ;  Kendall  v.  Hamilton  (1879),  4  App.  Cas.  504  ; 
Be  Tyler,  Ex  parte  Higgins,  (1858),  3  De  G.  &  J.  33,  C.  A.  The  rule  applies 
to  a  husband  and  wife  contracting  jointly,  though  the  latter  only  con- 
tracts with  respect  to  her  separate  estate  {Hoare  v.  Nihlett,  [1891]  1  Q.  B. 
781)  ;  but  judgment  against  a  married  woman  for  an  ante-nuptial  debt  is  no 
defence  to  a  subsequent  action  for  the  same  debt  against  her  husband,  because 
the  liability  is  not  joint  {Beck  v.  Pierce  (1889),  23  Q.  B.  D.  316,  C.  A,  ;  see  title 
Husband  and  Wife).  As  to  the  peculiar  several  liability  of  the  estate  of 
a  deceased  partner,  see  Partnership  Act,  1890  (53  &  54  Yict.  c.  39),  s.  9 ;  and 
title  Partnership. 

(o)  Brinsmead  v.  Harrison  (1871),  L.  E.  6  C.  P.  584;  affirmed  (1872)  L.  E,  • 
7  C.  P.  547,  Ex.  Ch.,  following  Broiun  v.  Wootton  (1605),  Cro.  Jac.  73;  Fease 
V.  Chaytor  (1861),  1  B.  &  S.  658  ;  (1863)  3  B.  &  S.  620,  647.  The  result  is 
the  same  where  the  plaintiff  having  the  right  to  sue  either  in  tort  or  contract 
upon  the  same  facts,  having  sued  one  joint  tortfeasor  to  judgment  in  tort, 
endeavours  to  proceed  against  the  other  in  contract  {Buckland  v.  Johnson  (1854), 
15  C.  B.  145  ;  compare  Smith  v.  Baker  (1873),  L.  E.  8  C.  P.  350).  But  an 
unsatisfied  judgment  for  the  plaintiff  in  an  action  of  conversion  does  not 
change  the  property  in  the  goods  {Manton  v.  Fhillips  (1863),  9  L.  T.  289) ;  and 
one  who  was  a  joint  tortfeasor  with  the  defendant  may  thereafter  be  sued  by 
the  plaintiff  for  a  fresh  tort  to  the  same  goods  {Brinsmead  v.  Harrison,  supra). 

(p)  Partington  v.  Haivthorne  (1888),  52  J.  P.  807;  but  a  consent  judgment 
regularly  obtained,  and  not  objectionable  on  the  merits,  cannot  be  set  aside  by 
consent  of  parties,  so  as  to  prejudice  a  third  person  in  whose  favour  it  is  a  bar 
{Bammond  v.  Schofield,  [1891]  1  Q,  B.453;  Cross  &  Co,  v.  Matthews  and  Wallace 
(1904),  91  L.  T.  500). 
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aware  of  their  liability  (g) ),  not  on  any  ground  of  estoppel,  but 
because  there  was  but  one  cause  of  action,  and  that  has  merged 
in  the  judgment — transit  in  rem  judicatam  (r);  and  because  in  the 
case  of  contract  the  others  are  deprived  by  the  act  of  the  plaintiff 
of  the  right  to  have  their  liability  determined  in  the  same  judg- 
ment with  their  co-contractors  (s).  For  the  last-mentioned  reason 
it  seems  that  a  judgment  in  favour  of  one  of  several  joint  con- 
Jractors  is  a  bar  to  an  action  against  the  others,  if  it  proceeds 
upon  a  ground  (e.g.,  payment  or  release)  which  would  have  been  a 
defence  to  them.  It  is  clearly  not  so  if  it  is  founded  on  a  defence 
which  is  personal  to  the  defendant,  e.g.,  infancy  or  bankruptcy  (t). 

Subject  to  exceptions  provided  by  the  rules  of  court  (a),  a 
separate  judgment  against  one  joint  contractor  is  equally  efficacious 
as  a  defence  to  the  others  though  obtained  in  a  proceeding  to  which 
they  were  parties  (b). 

The  above  principles  apply  where  a  plaintiff  having  a  right  to 
elect  which  of  two  parties  to  sue  {e.g.,  principal  or  agent)  sues 
one  of  them  to  judgment  (c).  But  to  bar  the  second  acfcion  it  is 
essential  (as  in  the  case  of  a  former  judgment  against  the  same 
defendant  (d)  )  that  the  earlier  judgment  should  be  for  the  same 
cause  of  action  as  it  is  sought  to  enforce  in  the  later  proceedings. 
Thus,  an  unsatisfied  judgment  on  a  bill  or  cheque,  given  by  one 
joint  contractor  only,  in  conditional  payment  of  a  joint  debt,  is  no 
answer  to  an  action  on  the  original  consideration  against  the 
others  (e). 

471.  But  there  will  be  no  merger,  unless  the  cause  of  action  is 
the  same  (/ )  and  the  plaintiff  had  an  opportunity  of  recovering  in 
the  first  action  what  he  seeks  to  recover  in  the  second :  otherwise 


{q)  Kendall  v.  Hamilton  (1879),  4  App.  Cas.  504  (contract) ;  Munster  v.  Cox 
(1885),  10  App.  Cas.  680,  see  per  Lord  Blackburn,  at  p.  688  (tort) ;  distin- 
guish Badeley  v.  Consolidated  Bank  (1886),  34  Ch.  D.  536,  555  (surety's  right  of 
indemnity  against  partner  preserved) ;  see  titles  G-uarantee  ;  Partnership. 

(r)  King  v.  Hoare  (1844),  13  M.  &  W.  494,  504 ;  Re  Hodgson,  Beckett  v.  Ramsdale 
(1885),  31  Ch.  D.  177,  C.  A.,  per  Bowen,  L.J.,  at  pp.  188,  189;  compare 
Bermondsey  Vestry  v.  Ramsey  (1871),  L.  E.  6  C.  P.  247,  251. 

(s)  Kendall  v.  Hamilton,  supra,  'per  Lord  Cairns,  L.C,  at  pp.  515,  516. 

[t)  Phillips  V.  Ward  (1863),  2  H.  &  C.  Ill,  per  Bramwell,  B.,  at  p.  721. 

(a)  See  E.  S.  C,  Ord.  13,  r.  4;  Ord.  14,  r._  5  ;  Ord.  27,  r.  3.  In  an  action 
against  two  joint  debtors,  on  summons  for  judgment  under  Ord.  14  one  con- 
sented to  judgment  against  him  and  paid  half  the  debt,  the  other  obtained  leave 
to  defend.  It  was  held  that  plaintiff  could  proceed  with  the  action  against  that 
defendant  {Weall  v.  James  (1893),  68  L.  T.  515,  C.  A. ;  and  see  title  Practice 
AND  Procedure). 

(&)  McLeod  V.  Poiver,  [1898]  2  Ch.  295 ;  compare  Cross  &  Co.  v.  Matthews  and 
Wallace  (1904),  91  L.  T.  500. 

(c)  Priestly  v.  Fernie  (1865),  3  H.  &  0.  977  ;  Cross  tfe  Co  v.  Matthews  and 
Wallace,  supra;  Scarf  y.  Jardine  (1882),  7  App.  Cas.  345;  see  title  Agency, 
Vol.  I.,  p.  209 ;  French  v.  Hoiuie,  [1906]  2  K  B.  674,  C.  A. 

(c^)  See  next  paragraph. 

(e)  Drake  v.  Mitchell  (1803),  3  East,  251  ;  followed,  Wegg-Prosser  v.  Evans, 
[1895]  1  Q.  B.  108,  C.  A.,  overruling  Cambefort  v.  Chapman  (1887),  19  Q.  B.  D. 
229. 

(/)  LeggotfY.  Great  Northern  Rail.  Co.  (1876),  1  Q.  B.  D.  599  (recovery  by 
personal  representatives  of  damages  sustained  by  relatives  of  deceased  from  his 
death  by  accident  is  no  bar  to  action  for  damage  to  his  estate)  ;  followed,  Daly 
v.  Duhlin,  Wickloiu  and  Weocford  Rail.  Co.  (1892),  30  L.  E.  Ir.  514,  C.  A. 
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the  defendant  is  not  twice  vexed  for  the  same  cause  (^7).    Accord-      Sect.  l. , 
ingly  a  plaintiff  in  the  High  Court,  who,  in  a  county  court    What  will 
action  brought  against  him  by  the  defendant,  had  obtained  a  create 
verdict  on  a  counterclaim  for  an  amount  exceeding  the  limit  of  I'^^i^^^^i 
^ounty  court  jurisdiction  whereby  he  defeated  the  then  plaintiffs    ^  i^^ora. 
iction,  but  recovered  no  judgment  for  the  balance  due  to  him,  was 
allowed  to  proceed  with  his  own  action  for  that  w^hich  he  had  had 
no  opportunity  of  recovering  ;  but  the  defendant  in  the  second 
action  w^as  estopped  by  the  county  court  judgment  from  again  con- 
testing the  issues  of  fact,  which  it  was  within  the  jurisdiction  of  the 
county  court  to  determine,  the  question  of  amount  alone  remaining 
open(/i).      So  a  plaintiff  is  not  precluded  by  an  order  in  an 
administration  suit  to  which  he  was  a  party  from  afterwards  com- 
mencing proceedings  relating  to  the  same  subject-matter  for  relief 
which  he  was  not  in  a  position  to  ask  in  the  earlier  suit  (i) ;  and 
this  principle  applies  even  though  the  plaintiff  might  have  set  up 
in  the  first  suit  the  case  w^hich  he  made  in  the  second,  and  did  not 
do  so  (k).    A  fortiori,  where  the  matters  in  question  in  the  second  Nor  where 
suit  arose  while  the  first  was  pending,  and  could  only  have  been  ^^^^^^^ 
raised  (if  at  all)  in  the  first  by  amendment  of  the  proceedings  {I) ;  or  different, 
where,  though  the  causes  of  action  in  the  first  and  the  second  pro- 
ceeding have  a  common  origin,  they  are  not  the  same,  as  in  the  case 
of  a  continuing  trespass  {m)  or  of  successive  breaches  of  the  same 
contract  {n).     A  plaintiff  is  allowed  to  bring  sueeossive  actions 
in  respeot  of  the  very  same  circumstances,  provided  those  circum- 
stances give  rise  to  two  different  causes  of  action  (0)  ;  so  an  action 

ig)  See  Nelsons.  Couch  (1863),  15  0.  B.  (n.  s.)  99;  Few  v.  Backhouse  (1838), 
8  Ad.  &  El.  789. 

(A)  Webster  Y.  Armstrong  (1885),  54  L.  J.  (a.  B.)  236  ;  see  now,  on  the  question 
of  jurisdiction,  Judicature  Act,  1884  (47  &  48  Yict.  c.  61),  s.  18  ;  compare  Mid- 
land Rail.  Co.  V.  Martin  &  Co.,  [1893]  2  Q.  B.  172.  But  a  party  who  selects  a 
tribunal  having  jurisdiction  in  the  premises  cannot  afterwards  seek  the  same 
remedy  before  another  tribunal  on  the  ground  that  the  first  had  not  power  to 
award  him  adequate  damages  {Wright  y.  London  Omnibus  Co.  (1877),  2  Q.  B.  D. 
271). 

(t)  Guidici  V.  Kinton  (1843),  6  Beav.  517;  compare  Whittaker  v.  Kershaiv 
(1890),  45  Ch.  D.  320.  327,  C.  A.;  Re  Hampshire  Co-operative  Milk  Co., 
FurcelVs  Case  (1880),  29  W.  E.  170. 

[k)  Hunter  v.  Stewart  (1861),  4  De  G.  F.  &  J.  168. 

{l)  National  Bolivian  Navigation  Co.  v.  Wilson  (1880),  5  App.  Cas.  176,  185, 
198,  199. 

(m)  Clarke  v.  Midland  and  Great  Western  Rail.  Co.,  [1895]  2  I.  E.  294,  C.  A., 
following  Thompson  v.  Gibson  (1841),  7  M.  &  W.  456. 

{n)  Bristowe  v.  Fairclough  (1840),  1  Man.  &  Gr.  143 ;  Ebbetts  v.  Conquest 
(1900),  82  L.  T.  560  (breaches  of  covenant  to  keep,  and  to  deliver  up,  in  repair). 

(0)  Brunsden  v.  Humphrey  (1884),  14  Q.  B.  D.  141,  0.  A.  (injury  to  a  man's 
person  and  to  his  carriage).  "  The  test  is  not  whether  the  plaintiff  had  the 
opportunity  of  recovering  in  the  first  action  what  he  claims  to  receive  in  the  second  " 
{ibid.,  per  BowEN,  L.J,,  at  p.  146),  but  whether  he  in  fact  sought  to  do  so  ;  compare 
Florence  v.  Jenings  (1857),  2  C.'B.  (n.  s.)  454  (plaintiff  recovered  the  principal 
due  on  a  bill  in  one  action,  and  in  another  interest  due  under  a  separate  agree- 
ment, but  only  down  to  the  date  of  the  first  judgment,  for  thereupon  the  bill 
passed  in  rem  judicatam) ;  Whittaker  v.  Kershaiv,  supra ;  Gibbs  v.  Cruikshank 
(1873),  L.  E.  8  C.  P.  454  (recovery  in  replevin  of  the  value  of  the  goods  barred 
an  action  for  damage  by  the  same  trespass  to  the  same  goods,  for  such  damage 
might  have  been  recovered  in  the  former  action  ;  aliter  of  damages  for  trespass 
to  the  land,  which  were  not  recoverable  in  that  action). 
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Sub-Sect.  1. — Parties  es\ 


hy  Judgment  in  rem. 


472.  The  most  important  distinction  between  judgments  in  rem 
and  judgments  in  personam  is  that  whereas  the  latter  are  only 
binding  as  between  the  parties  thereto  and  those  who  are  privy  to 
them  (a),  the  judgment  in  rem  of  a  court  of  competent  jurisdiction 
is,  as  regards  persons  domiciled  (5)  and  property  situated  (c)  within 
the  jurisdiction  of  the  court  pronouncing  the  judgment,  conclusive 
against  all  the  world  in  whatever  it  settles  as  to  the  status  of  the 
persons  or  property  ((i),  or  as  to  the  right  or  title  to  the  latter,  and 
as  to  whatever  disposition  it  makes  of  the  property  itself,  or  of 
the  proceeds  of  its  sale  (e).  In  other  words,  all  persons,  whether 
party  to  the  proceedings  or  not,  are  estopped  from  averring  that  the 
status  of  persons  or  things,  or  the  right  or  title  to  property,  is  other 
than  the  court  has  by  such  a  judgment  declared  or  made  it  to 
be.  But  a  judgment  in  rem  can  have  no  effect  beyond  the  limits  of 
the  State  within  which  the  court  delivering  the  j  udgment  exercises 
jurisdiction,  unless  the  thing  affected  is  situate  (/),  or  the  person 
is  domiciled  ig),  within  those  limits. 

[p)  Guest  V.  Warren  (1854),  9  Exch.  379. 
\a)  See  p.  343,  'post. 

(6)  Bater  v.  Bater,  [1906]  P.  209,  C.  A.  ;  Harvey  v.  i^arwe (1882),  8  App.  Cas. 
43;  Femberton  v.  Hughes,  [1899]  1  Oh.  781,  C.A. ;  see  title  Conflict  of  Laws, 
Yol.  YI.,  pp.  268,  269,  297.  An  exception  must  be  made  in  regard  to  the 
establishment  of  a  penal  status  by  a  foreign  court ;  see  ihid.,  p.  284  ;  Be  Selofs 
Trust,  [1902]  1  Ob.  488,  492. 

(c)  Castrique  v.  Imrie  (1870),  L.  E.  4  H.  L.  414,  per  Blackburn,  J.,  at  p.  428, 
quoting  Story,  Conflict  of  Laws,  s.  592  ;  and  per  Lord  Chelmsford,  at  p.  448 ; 
see  also  Wakefield  Corporation  v.  Cooke,  [1904]  A.  C.  31 ;  B.  v.  St.  Fancras 
{Inhabitants)  (1794),  Peake,  286  [219]  (highway  cases),  as  to  immovables.  The 
finding  of  a  jury  on  an  inquisition  in  lunacy  presents  an  exception  ;  see 
p.  329,  ante,  and  p.  '6^1,  post. 

{d)  B.  V.  Wich  St.  Lawrence  {Inhabitants)  {IS'd^),  5  B.  &  Ad.  526,  535,  536 
(settlement  of  pauper);  Noel  v.  Wells  (1668),  1  Lev.  235;  Foulton  v.  Adjustable 
Cover  and  Boiltr  Block  Co.,  [1908]  2  Ch.  430,  C.  A.,  per  Motjlton,  L.J.,^  at 
p.  439.  It  may  be  noted  that  the  decree  of  a  court  of  probate,  establishing 
a  will,  or  the  status  of  administrator,  though  conclusive  against  all  parties 
and  in  all  courts  until  set  aside,  is  not,  as  against  persons  who  had  no  oppor- 
tunity of  intervening  or  upon  whom  a  fraud  has  been  practised  in  obtaining 
the  decree,  so  far  conclusive  as  to  prevent  their  taking  proceedings  in  the  same 
court  for  revocation  of  the  probate,  or  the  grant ;  see  Young  v.  Holloway,  [1895] 
P.  87  ;  Friestman  v.  Thomas  (1884),  9  P.  D.  70,  210  ;  compare  Bitchie  v.  Malcolm^ 
[1902]  2  I.  E.  403  ;  and  title  Executors  and  Administrators. 

{e)  Minna  Craig  Steamship  Co.  v.  Chartered  Mercantile  Bank  of  India,  London 
and  China,  [1897]  1  Q.  B.  460,  C.  A. 

(/)  Castrique  v.  Imrie,  supra,  per  Blackburn,  J.,  at  p.  435,  citing  NovelU 
V.  Bossi  (1831),  2  B.  &  Ad.  757.  As  to  the  conclusiveness  of  a  foreign  judg- 
ment as  to  title  to  personal  estate  of  a  person  domiciled  in  the  foreign  country 
at  his  death,  see  Doglioni  v.  Crispin  (1866),  L.  E.  1  H.  L.  301,  306,  314  ; 
Be  Trufort,  Traford  v.  Blanc  (1887),  36  Ch.  D.  600.  See  title  Conflict  of 
Laws,  Yol.  YL,  pp.  222,  296. 

(g)  Shaiv  v.  Gould  (1868),  L.  E.  3  H.  L.  55;  Bonaparte  v.  Bonaparte,  [1892] 


Part  II. — Estoppel  by  Matter  of  Record. 


339 


473.  The  question  whether  and  in  what  cases  the  findings  of  ^• 
the  court  upon  which  its  determination  of  a  question  of  status  or  Parties 
title,  or  the  disposition  of  property,  have  been  founded  are  binding  estopped 
on  strangers  does  not.  admit  of  a  categorical  answer.   It  is  a  funda-  Record, 
mental  rule  that  a  judgment  is  not  conclusive  as  to  anything  but  Judgment 
the  point  decided  (/i),  nor  of  any  matter  which  came  collaterally  in  rem,  how 
in  question,  or  of  any  matter  incidentally  cognisable,  or  of  any  ^tahist^^^^^^^ 
matter  to  be  inferred  by  argument  from  the  judgment  (i),  and  sfrangers. 
this  applies  as  well  to  judgments  in  rem  as  to  judgments  inter 
partes.     Accordingly,  a  judgment  of  the  Admiralty  Court  in  a 
salvage  action,  where  salvage  services  are  admitted  and  money 
paid  into  court,  concludes  nothing  more  (at  least  against  strangers) 
than  the  amount  of  the  award,  and  the  existence  of  a  lien  for  it, 
and  is  not  conclusive  in  an  action  by  the  owners  of  the  salved 
vessel  against  underwriters  that  the  loss  was  due  to  sea  perils  {k). 
The  difficulty  arises  in  the  application  of  the  rule,  in  determining 
in  each  case  what  was  the  point  decided  and  what  was  matter 
incidentally  cognisable,  and  the  opinion  of  judges  seems  to  have 
undergone  some  fluctuations  (/).    But  in  order  that  a  judgment 

P.  402.  And  even  as  regards  such  persons  it  cannot,  where  they  have  con- 
cluded in  a  foreign  country  a  contract  affecting  their  status  with  due  regard  to 
the  ceremonies  prescribed  by  the  J  ex  loci  contractus,  affect  in  that  country  the 
validity  of  the  ceremony,  so  that  it  is  possible  for  a  marriage  to  be  invalid  in 
the  country  of  domicil  and  valid  in  the  country  of  its  celebration  ;  see  Simonin 
(falsely  called  Mallac)  v.  Mallac  (1860),  2  Sw.  &  Tr.  67  ;  Haij  v.  Northcote,  [1900] 
2  Oh.  262 ;  Ogden  v.  Ogden,  [1908]  P.  46,  C.  A.  As  to  how  far  the  capacity  of 
parties  to  enter  into  a  contract  is  to  be  detei-mined  by  the  law  of  their  domicil, 
see  Sottomayor  v.  Be  Barros  (1877),  3  P.  D.  1,  C.  A.;  Sottomayor  v.  De  Barros 
(1879)  5  P.  D.  94;  Ogden  v.  Ogden,  supra,  at  p.  74;  Chetti  v.  Clietti,  [1909] 
P.  67;  Cass  v.  Cass  (otherwise  Pfaff)  (1910),  102  L.  T.  397;  and  see  title 
Conflict  of  Laws,  Vol.  VI.,  p.  254. 

(A)  Castrique  v.  Imrie  (1870),  L.  E.  4  H.  L.,  414,  434. 

(»)  Kingston's  [Duchess)  Case  (1776),  2  Smith,  L.  C,  Uth  ed.,  731,  732. 

{k)  Ballantyne  v.  Mackinnon,  [1896]  2  Q,.  B.  455,  C.  A. ;  and  see  Hill  v. 
Clifford,  [1907]  2  Ch.  236,  C.  K.,per  Gorell  Baenes,  P.,  at  p.  251. 

[l)  In  Hood-Bam  v.  Jackson  (1842),  1  Y.  &  0.  Ch.  Cas.  585,  Knight  Bruce, 
V.-C.,  after  quoting  the  well-known  passage  from  Kingston's  [Duchess)  Case, 
goes  on  at  pp.  597,  598  to  say  that  "  however  essential  the  establishment 
of  particular  facts  may  be  to  the  soundness  of  a  judicial  decision,  however  it 
may  proceed  on  them  as  established,  and  however  binding  and  conclusive 
the  decision  may,  as  to  its  immediate  and  direct  object,  be,  those  facts  are  not 
all  necessarily  established  conclusively  between  the  parties,  and  that  either 
may  again  litigate  them  for  any  other  purpose  as  to  which  they  nfay  come 
in  question  "  ;  and  he  held  that  a  finding  of  fact  in  a  suit  in  the  ecclesias- 
tical court  for  a  grant  of  letters  of  administration,  necessary  to  the  decision,  and 
appearing  on  the  face  of  the  order  (a  judgment  in  rem),  was  not  conclusive  in 
proceedings  between  the  same  parties  in  a  court  of  equity  for  distribution. 
This  decision  was  reversed  by  Lord  Lyndhurst,  L.C,  on  the  authority  of  Bouchier 
V.  Taylor  (1776),  4  Bro.  Pari.  Cas.  708,  which  proceeded  partly  at  least  on  the 
ground  (see  Barrs  v.  Jackson  (1845),  1  Ph.  582,  585)  that  the  ecclesiastical 
court  was  (what  the  Probate  Division  is  not)  a  court  of  distribution,  and  of  the 
inconvenience  attending  the  existence  of  two  different  findings  by  two  courts 
of  co-ordinate  jurisdiction ;  and  though,  having  regai-d  to  Lord  Lyndhurst' s 
remarks  on  Kingston's  [Duchess)  Case,  it  is  difficult  to  resist  the  conclusion  that 
there  was  a  difference  of  opinion  between  him  and  the  vice-chancellor  as  to 
what  matters  were  to  be  regarded  as  "incidentally  cognisable,"  and  what  as 
"the  point  decided,"  it  is  said  on  high  authority  that  the  principles  laid  down 
by  the  vice-chancellor  are  "untouched  by  the  reversal"  (see  2  Smith,  L.  C, 
11th  ed.,  p.  779  ;  B.  v.  Hutchings  (1881),  6  Q.  B.  D.  301,  C.  A.,  per  Lord 
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in  rem  may  conclude  strangers  as  to  any  finding  of  fact  besides 
the  status  or  title  which  it  establishes,  it  is  necessary  that  the 
finding  should  be  essential  to  the  judgment  (m),  and  ascertainable 
without  ambiguity  from  the  judgment  itself  (n).  It  is  not  suffi- 
cient to  create  an  estoppel,  even  inter  partes,  if  the  finding  relied  on 
is  only  discoverable  from  a  perusal  of  the  judge's  reasons  (o). 

474.  Prize  cases  have  been  regarded  as  to  a  certain  extent 
exceptional  {p),  and  the  rule  applied  in  actions  against  underwriters 

Sblborne,  L.C,  at  p.  304),  and  his  judgment  is  regarded  as  a  locus  classicus  on 
the  subject  of  estoppel  by  record.  On  the  other  hand,  a  grant  of  probate  is  con- 
clusive as  to  the  validity  of  the  testamentary  document,  and  concludes  any 
question  as  to  the  regularity  of  its  execution ;  therefore,  so  long  as  the  probate 
remains  unrecalled,  no  relief  can  be  obtained  in  equity  against  a  fraud  in 
obtaining  the  execution  of  the  document  {Allen  v.  M'Pherson  (1847),  1  H.  L. 
Gas.  191  ;  followed  in  Meluish  v.  Milton  (1876),  3  Ch.  D.  27,  0.  A.).  In  the 
former  case  the  codicil  in  question  had  been  contested  by  the  plaintiff  in  the 
Chancery  suit ;  but  in  the  latter  the  will  appears  from  the  dates  (see  p.  28)  to 
have  been  proved  in  common  form.  Moreover,  the  record  of  a  condemnation  in 
the  Exchequer  was  conclusive  on  all  parties  as  to  the  title  of  the  Crown  to  the 
goods  and  their  liability  to  be  seized  ;  and  also,  in  civil  proceedings  and  in  pro- 
ceedings for  penalties  under  the  statute  creating  the  forfeiture  (but  not  under  a 
different  statute),  as  to  the  grounds  of  condemnation  appearing  on  the  record 
(Scott  V.  Shearman  (1775),  2  Wm.  Bl.  977  ;  A.-G.  v.  Ki7ig  (1817),  5  Price,  195). 
Again,  in  B,  v.  Hartington  Middle  Quarter  {Inhabitants)  (1855),  4  E.  &  B.  780,  an 
order  for  removal  of  unemancipated  pauper  children,  based  (as  might  be  gathered 
from  the  order  itself)  upon  a  finding  (erroneous  in  fact)  as  to  the  settlement,  was 
held  to  be  conclusive  (at  least  between  the  same  parties)  on  the  question  of  the 
father's  settlement ;  and  the  judgment  (p.  794)  went  further,  treating  the  find-, 
ing  as  a  judgment  in  rem.  "  Orders  of  removal,"  said  Coleridge,  J.  (p.  797),  ^ 
'^unappealed  against,  or  confirmed  on  appeal,  are  conclusive  evidence,  not 
merely  of  the  fact  directly  decided,  but  of  those  facts  also  which  are  mentioned  ■ 
in  them  and  necessary  steps  to  the  decision.  Unless  they  are  necessary  steps, 
the  rule  fails,  and  they  are  collateral  facts  only."  Some  doubt  was  thrown  upon: 
this  case  by  Lord  Selboene,  L.C,  in  B.  v.  Hutchings  (1881),  6  Q.  B.  D.  301, 

0.  A.,  at  p.  303.   But  the  rule  had  been  laid  down  in  the  same  words  in  K  v.  Wye 
(Inhahiiants)  (1838),  7  Ad.  &  El.  761,  769,  770,  adopting  the  law  as  laid  down 
in  B.  V.  Catterall  {Township)  (1817),  6  M.  &  S.  83,  but  distinguishing  the  facts; 
see  also  Nympsfield  {Parish)  v.  Woodchester  {Parish)  (1742),  2  Stra.  1172;  Ry. 
St.  Mary,  Lambeth  {Inhabitants)  (1796),  6  Term  Eep.  615;  and  B.  v.  Hartington 
Middle  Quarter  {Inhabitants)  (1855),  supra,  was  cited,  apparently  with  approval, 
in  Walcefield  Corporation  v.  Coolie,  [1903]  1  K.  B.  417,  C.  A.,  by  Vatjghan 
Williams,  L.  J.,  at  p.  424 ;  affirmed  [1904]  A.  C.  31.    It  may  be  doubted  whether 
these  cases  are  within  the  limits  laid  down  by  Lord  Blackburn  and  De  Grey, 
C.J.,  quoted  in  the  text.    They  appear  to  place  pauper  cases  almost  on  the  same  ; 
footing  al'prize  cases,  which  are  admittedly  anomalous ;  see  supra.    The  question « 
whether  in  a  pauper  case  a  separation  order  made  by  justices  under  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895  (58  &  59  Yict.  c.  39),  was  admissible 
or  conclusive  evidence  of  the  desertion  on  which  it  was  founded  was  left  open  . 
in  Eastbourne  Guardirns  v.  Croydon  Guardians,  [1910]  2  K.  B.  16. 

(m)  Concha  Y.  Concha  (1886),  11  App.  Cas.  541  (it  seems  that  such  a  finding 
after  the  matter  had  been  litigated,  appearing  on  the  face  of  a  judgment  in  rem, 
would  be  binding  inter  partes,  though  not  essential  to  tlie  judgment  {ibid.))  ;  R.  v. 
Hartington  Middle  Quarter  {Inhabitants),  supra. 

(n)  ilobbs  V.  Henning  {ISQi),  17  C.  B.  (n.  s.)  791,  824  ;  Dalgleish  v.  Hodgson 
(1831),  7  Bing.  495,  504 ;  B.  v.  Hartington  Middle  Quarter  {Inhabitants),  supra. 

(o)  Be  Bank  of  Hindustan,  China,  and  Japan,  Alison's  Case  (1873),  9  Ch.  App. 

1,  26,  C.  A. ;  Be  Allsop  and  Joy's  Contract  (1889),  61  L.  T.  213,  215.  As  to  the 
conclusiveness  of  decisions  of  courts  for  hearing  election  petitions,  see  title 
Elections,  Vol.  XIL,  pp.  410,  411,  460. 

{p)  Hobbs  V.  Henning,  supra,  at  p.  823;  Ballantyne  v.  MacJcinnon,  [189C] 
2  Q.  B.  4:00,  463,  C.  A. 
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by  owners  of  vessels  condemned  as  prize  has  been  that  the  judgment 
of  a  foreign  prize  com't  condemning  a  vessel  or  cargo  as  enemy's 
propert}^  is  conclusive  evidence  not  only  that  the  property  was 
condemned,  but  also  that  it  was  not  neutral  {q) ;  but  it  is  otherwise 
if  it  can  be  shown  {i.e.,  it  seems  from  an  examination  of  the 
sentence)  (?•)  that  the  judgment  did  not  proceed  on  that  ground  (s). 
And  it  has  been  laid  down  further  that,  in  the  absence  of  any  other 
cause  appearing  on  the  sentence,  it  must  be  presumed  from  the 
condemnation  that  it  proceeded  on  the  ground  that  the  property 
was  that  of  the  enemy  {t).  But  where  the  circumstances  are  not 
such  as  to  give  rise  to  this  presumption,  as,  for  example,  where  the 
sentence  itself  suggests  some  other  ground  of  condemnation,  it  is 
not  conclusive  if  there  be  any  ambiguity  as  to  what  the  ground  is. 
It  must  not  be  left  in  uncertainty  whether  the  ship  was  condemned 
on  a  ground  which  would  be  just  by  the  law  of  nations,  or  on 
another  ground  which  would  amount  only  to  a  breach  of  the 
municipal  regulations  of  the  condemning  country.  In  such  case 
the  sentence  must  be  carefully  examined  to  see  whether  the  fact  in 
proof  of  which  it  is  adduced  is  clearly  and  certainly  found  by  the 
judge  whose  sentence  is  relied  on  {a).  Such  a  finding  of  fact  in  the 
course  of  adjudication  by  a  prize  court,  though  receivable  as  con- 
clusive evidence  of  the  fact,  is  not  regarded  as  raising  an  estoppel 
strictly  so  called,  and  is  therefore  not  pleadable  as  such  (b).  Further, 
the  ground  of  condemnation,  to  be  conclusive,  must  be  found  in  the 
operative  part  of  the  sentence  (c).  The  recitals  may,  however,  be 
looked  at,  if  incorporated  in  the  operative  part  by  reference  (cl) . 

475.  Th-ere  are  some  cases  in  which  judgments  in  rem,  though 
not  conclusive  in  proceedings  to  which  strangers  are  party,  so  far 
differ  from  judgments  in  personam  that  they  are  not  deemed  to  be 
res  inter  alios  actce,  and  are  admissible  in  evidence.  Of  this  nature 
is  the  verdict  of  a  jury  on  an  inquisition  in  lunacy,  which,  though 
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in  rem 
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(q)  Kindersley  v.  Ciiase  (1801),  2  Park,  Marine  Insurance,  8th  ed.,  743,  747, 
791 ;  Baring  v.  JRoi/al  Exchange  Assurance  Co.  (1804),  5  East,  99  ;  and  see 
titles  Insurance;  Prize  Law  and  Jurisdiction. 

(r)  See  Dalgleish  v.  Hodgson  (1831),  7  Bing.  495,  per  TiNDAL,  O.J.,  at  p.  504 ; 
Calvert  v.  Bovill  (1798),  7  Term  Eep.  523. 

(s)  Castrique  v.  Imrie  (1870),  L.  E.  4  H.  L.  414,  per  Blackburn,  J.,  at  p.  434 ; 
Oeyer  v.  Aguilar  (1798),  7  Term  Eep.  681 ;  Pollard  v.  Bell  (1800),  8  Term  Eeo, 
434,  437;  Baring  v.  Clagett  (1802)^  3  Bos.  &  P.  215  ;  Bolton  v.  Gladstone  (1804), 
0  East,  155;  aflfirmed  (1809)  2  Taunt.  85,  Ex.  Ch.  As  to  how  the  rule  came 
into  existence,  see  Lothian  v.  Henderson  (1803),  3  Bos.  &  P.  499,  H.  L.,2?er  Lord 
Eldon,  L.C.,  at  p.  545. 

{t)  Saloucci  V.  Woodmass  (1784),  2  Park,  Marine  Insurance,  8th  ed.,  727  ; 
Baring  v.  Clagett,  supra;  Lothian  v.  Hejiderson,  supra.  But  see  Dcdgleish  v. 
Hodgson,  supra,  and  cases  cited  in  following  note.  This  is  an  excei3tion  to 
the  rule  "  that  estoppels  must  be  certain  to  every  intent  "  ;  "  if  a  thing 
be  not  directly  and  precisely  alleged,  it  shall  be  no  estoppel  "  (Co.  Litt. 
352  a). 

(a)  HoUs  V.  Henning  (1864),  17  C.  B.  (n.  s.)  791,  824,  citing  Dalgleish  v. 
Hodgson,  supra ;  Bernardi  v.  Motteux  (1781),  2  Doug.  (k.  b.)  575 ;  Calvert  v.  Bovill f 
supra  ;  Fisher  v.  Ogle  (1808),  1  Camp.  418. 

(6)  Hoibs  V.  Henning,  supra. 

(c)  Christie  v.  Secretan  (1799),  8  Term  Eep.  192. 

(d)  Dalgleish  v.  Hodgson,  supra;  Bernardi  v.  Motteux,  supra. 
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it  declares  the  status  of  the  party  at  the  time  of  taking  the  inquisition, 
is  not  conclusive  otherwise  than  inter  partes  even  as  to  that  point  of 
time  (e),  but  is  admissible  as  to  his  mental  state  at  a  later  period, 
though  liable  to  be  contradicted  (/).  And  on  the  same  principle  an 
order  of  the  General  Medical  Council  under  the  Dentists  Act, 
1878  (g),  erasing  the  name  of  a  dentist  from  the  register  on  the 
ground  that  he  had  been  guilty  of  conduct  infamous  or  disgraceful 
in  a  professional  respect,  which  is  apparently  conclusive  on  all 
parties  as  to  the  professional  status  of  the  dentist  (/i),  may  be 
admitted  in  proceedings  between  the  dentist  and  third  parties  as 
evidence,  though  not  conclusive,  not  only  as  to  what  the  grounds 
of  erasure  were,  but  as  to  the  truth  of  those  grounds  (i). 

476.  Although  a  judgment  by  consent  may  well  create  an 
estoppel  between  the  parties  {k),  it  is  at  least  doubtful  whether  a 
judgment  in  rem  obtained  by  consent  of  parties  can  ever  be  conclu- 
sive against  persons  who  were  not  and  do  not  claim  through  the 
parties  to  it,  except  so  far  as  may  be  necessary  to  protect  the  title 
of  a  person  who  purchases  the  res  on  the  faith  of  the  judgment.  It 
has  been  laid  down  that  a  judgment  by  consent  cannot  effect  a 
res  judicata  so  as  to  bind  the  public  or  absent  parties  (I),  and  that  a 
judgment  by  consent  establishing  a  will  in  solemn  form  does  not 
bind  a  party  who,  though  served  with  a  citation  to  see  proceedings, 
has  not  appeared  or  been  represented  at  the  hearing,  so  as  to  prevent 
him  from  taking  proceedings  to  revoke  probate  (m). 

477.  It  seems  clear  that  in  criminal  cases,  at  all  events,  a 
judgment  in  rem  is  conclusive,  as  between  strangers  or  between  a 
party  to  it  and  a  stranger,  only  as  to  the  status  or  title  which  it 
declares  or  creates  (n),  or  the  disposition  which  it  actually  makes, 
and  not  as  to  any  matter  of  fact  upon  which  it  may  be  founded  (o). 
So  a  decree  absolute  in  a  divorce  case  concludes  the  fact  of  dissolution 
of  the  marriage,  but  nothing  further ;  and  it  is  apprehended  that 

(e)  Sergeson  v.  Sealey  (1742),  2  Atk.  412,  414. 

(/)  Sergeson  Y.  Sealey,  supra;  Faulder  v.  Silk  (1811),  3  Camp.  125;  HUl  v. 
Cliford,  [1907]  2  Ch.  236,  0.  A., per  Cozens-Haedy,  M.R.,  at  p.  244,  citing  Van 
Grutten  v.  Foxwell,  [1897]  A.  0.  658,  not  reported  on  this  point.    See  title 

LuijTATICS,  ETC. 

(g)  41  &  42  Yict.  c.  33,  ss.  13,  14,  15. 

[h)  See  Hill  v.  Clifford,  supra,  per  Gorell  Barnes,  P.,  at  p.  252; 
Dentists  Act,  1878  (41  &  42  Vict.  c.  33),  s.  3;  and  see  title  Medicine  and 
Pharmacy.  • 

{i)  Hill  V.  Clifford,  supra,  dubitante  GoRELL  Barnes,  P.,  on  this  point ; 
affirmed  suh  nom.  Clifford  v.  Timms,  [1908]  A.  C.  12,  without  reference  to  the 
points  dealt  with  in  the  Court  of  Appeal. 

[k)  Bowden  v.  Beauchamp  (1740),  2  Atk.  82,  and  cases  cited  p.  327,  ante. 

(Z)  Jenkins  v.  Bohertson  (1867),  L.  E.  1  Sc.  &  Div.  117  (a  Scotch  case;  had  the 
judgment  been  the  result  of  a  contest  it  would  have  determined  the  question  of 
highway  as  against  the  public  and  been  in  the  nature  of  a  judgment  in  rem) ; 
compare  Ballantyne  v.  Mackinnon,  [1896]  2  Q.  B.  455,  0.  A.;  The  BeUcairn 
(1885),  11  P.  D.  1,  C.  A. ;  see  also  note  {g),  p.  327,  ante. 

(m)  Bitchie  v.  Malcolm,  [1902]  2  1.  E.  403 ;  and  see  note  {d),  p.  338,  ante. 

(n)  Compare  B.  v.  Grundon  (1775),  1  Cowp.  315. 

(o)  Kingston's  {Duchess)  Case  (1776),  2  Smith,  L.  C,  11th  ed.,  731,  735— 
738;  B.  V.  Buttery  (1818),  Euss.  &  Ey.  342  (grant  of  probate  not  conclusive  in 
favour  of  prisoner  on  indictment  for  forging  a  will),  not  following  B.  v.  Vincent 
(1721),  1  Stra.  481. 
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a  decree  of  nullity  pronounced  by  the  English  court  on  a  marriage     Sect.  2. 
celebrated  here  or  of  a  foreign  court  on  a  marriage  celebrated  in  Parties 
the  country  of  its  jurisdiction,  and  under  the  law  of  that  country  (p),  estopped 
between  persons  domiciled  there,  is  equally  conclusive  as  to  the   by  Record, 
question  of  existence  of  the  marriage  ((7).    A  mere  dismissal  of  a 
suit  would  not  have  a  similar  effect  (r).     The  old  cases  referred  to 
above  (s),  upon  the  conclusiveness  of  a  record  of  condemnation  in  the 
Exchequer  in  subsequent  proceedings  for  penalties  under  the  statute 
creating  the   forfeiture  as  to   the   grounds    of  condemnation 
appearing  on  the  record,  form  an  apparent  exception  to  the  above 
propositions.   Apart  from  the  fact  that  an  information  for  penalties 
for  breach  of  the  revenue  laws  is  not,  strictly  speaking,  a  criminal 
proceeding  {t),  they  may  perhaps  be  explained  by  the  fact  that  the 
parties  were  in  substance  the  same — the  defendant  on  the  one 
hand,  and  on  the  other  the  King,  prosecuting  in  his  own  name  or 
in  that  of  his  Attorney-General. 

Sub-Sect.  2. — Fa -ties  estopped  ly  Judgment  inter  partes. 

478.  A  judgment  inter  partes  raises  an  estoppel  only  against  the  Parties  and 
parties  {a)  to  the  proceeding  in  which  it  is  given,  and  their  privies.  Privies. 
i.e.,  those  claiming  or  deriving  title  under  them  (6).    As  against 
all  other  persons  it  is  res  inter  alios  acta  (c),  and  with  certain  excep- 
tions {d),  though  conclusive  of  the  fact  that  the  judgment  was 


( p)  As  to  marriages  celebrated  in  a  British  consulate,  see  Hay  v.  Northcofe, 
[1900]  2  Ch.  262. 

[q)  This  seems  to  follow  from  the  reasoning  of  the  notes  to  Kingstoii's  (Duchess) 

■  Case  (1776),  2  Smith,  L.  C,  11th  ed.,  731,  at  p.  755,  and  of  Blackbuen,  J.,  in 
Castrtque  v.  Imrie  (1870),  L.  E.  4  H.  L.  414,  at  p.  428.  De  Grey,  C.J.  (see  2 
Smith,  L.  C,  11th  ed.,  at  pp.  734,  737),  did  not  concede  so  much  to  the  sentences  of 
ecclesiastical  courts.  But  those  courts  had  not  the  power  to  effect  a  dissolution 
of  marriage  ;  and  he  apparently  did  not  regard  the  sentence  of  an  ecclesiastical 
court,  pronouncing  against  the  fact  of  marriage,  as  final  (see  ibid.,  p.  737).  See 
the  point  discussed,  2  Smith,  L.  C,  11th  ed.,  at  p.  777.  Por  the  modern  doctrine 
as  to  decrees  of  nullity,  as  distinguished  from  decrees  of  divorce,  see  Ogden  v. 
.Ogden,  [1908]  P.  46,  78  et  seg.,  C.  A. 

■  (r)  Needham  v.  Bremner  (1866),  L.  E.  1  C.  P.  583.  In  this  case  the  petition 
was  for  dissolution,  but  the  same  principle  would  seem  to  apply  to  nullity 
proceedings. 

(s)  R.  V.  Matthews  (1797),  A.-G.  v.  Wakefield  (1797),  A.-G.  v.  Reynolds  (1804), 
in  the  notes  to  A.-G.  v.  King  (1817),  5  Price,  195,  at  p.  202  ;  see  also  the  note  to 
Scott  V.  Shearman  (1775),  2  Wm.  Bl.  977,  at  p.  982  ;  and  note  [l],  p.  339,  a7ite. 

[t)  R.  V.  Hausmann  (1909),  73  J.  P.  516,  C.  C.  A. 

(a)  1  Eq.  Cas.  Abr.  163  ;  Co.  Litt.  352. 

{h)  Borough  v.  Whichcote  (1732),  3  Bro.  Pari.  Cas.  595  (privity  to  a  decree 
which  was  a  hundred  years  old)  ;  Gray  v.  Lewis,  Parker  v.  Lewis  (1873),  8  Ch. 
App.  1035,  1060;  Outram  v.  Moreivood  (1803),  3  East,  346,  355;  Strutt  v. 
Bovingdon  (1803),  5  Esp.  56  ;  Richards  v.  Johnson  (1859),  4  H.  &  N.  660  ;  citing 
Com.  Dig.  tit.  Estoppel  (C). 

(c)  Christy  v.  Tancred  (1842),  9  M.  &  W.  438  ;  Spencers.  Williams  (1871), 
L.  E.  2  P.  &  D.  230;  Jenhyn  v.  Jenhyn  (1856),  5  W.  E.  43  ;  Muskerry  {Lord) 
•V.  Skiffington  (1868),  L.  E.  3  H.  L.  144. 

[d)  E.g.,  where  the  judgment  determines  a  question  of  public  right  and  is 
admissible  as  evidence  of  reputation  [Reed  v.  Jackson  (1801),  1  East,  355  ;  Pirn 
V.  Gurell  (1840),  6  M.  «&  W.  234;  Petrie  v.  Nuttall  (1856),  11  Exch.  569; 
Berry  v.  Banner  Peake,  212  [156]),  or  where  the  amount  of  damages 
recovered  in  a  former  action  is  in  question  [Green  v.  Netv  River  Go.  (1792),  4 
Term  Eep.  589,  590.    See  title  Evidence,  post. 
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obtained  and  of  its  terms  (e),  is  not  even  admissible  evidence  of  the 
facts  established  by  it  (/).  Privies  are  of  three  classes : — (1)  Privies 
in  blood,  as  ancestor  and  heir  (g).  (2)  Privies  in  law,  as  tenant  by 
the  courtesy,  tenant  in  dower ;  and  others  that  come  in  by  act  in 
law  (/i),  as  testator  and  executor,  intestate  and  administrator  (i)  ; 
bankrupt  and  trustee  in  bankruptcy  (k).  (3)  Privies  in  estate,  as 
testator  and  devisee  (I) ;  vendor  and  purchaser  (m) ;  lessor  and 
lessee  (n) ;  a  husband  and  his  wife  claiming  under  his  title  and 
e  converso  (o) ;  successive   incumbents  of  the  same  benefice  (p)  ; 


(e)  Reed  v.  Jackson  (1801)^  1  East,  355;  see  title  Judgments  and  Orders. 

(/)  Castrique  v.  Imrie  (1870),  L.  E.  4  H.  L.  414,  434  ;  Eva^is  v.  Evans  (1844)," 
1  Hoh.  Eccl.  165,  170 ;  l)oe  d.  Bacon  v.  Brydges  (Lady)  (1843),  6  Man.  &  G.  282  ; 
Yates  V.  Ky fin-Taylor,  [1899]  W.  N.  141  (proof  of  conviction  of  defendant  no 
evidence  in  civil  proceedings  of  his  guilt),  following  Leyman  v.  Latimer  (1878), 
3  Ex.  D.  352,  0.  A.,  per  Bramwell,  L.J.,  at  p.  354;  see  also  Anderson  v. 
Collinson,  [1901]  2  K.  B.  107  ;  and  title  Evidence,  post.  The  question  whether 
an  acquittal  on  a  charge  of  murder  could  be  pleaded  by  way  of  estoppel 
in  civil  proceedings  by  the  prisoner  when  the  question  "Murder  or  no''  wa& 
in  issue  was  raised,  but  not  decided,  the  opinion  of  the  court  being  apparently 
against  the  estoppel,  in  Helsham  v.  Blackwood  (1851),  11  0.  B.  111.  Seamen 
convicted  and  imprisoned  for  refusing  to  go  to  sea  brought  an  action  for  wages. 
It  was  held  that  the  conviction  did  not  operate  as  an  estoppel  between  them  and 
the  owners  so  as  to  defeat  their  claim  {Caine  v.  Palace  Steam  Shijjping  Co.,  [190*7] 
1  K.  B.  670,  0.  A. ;  affirmed.  Palace  Shipping  Co.,  Ltd.  v.  Caine,  [1907]  A.  C.  386, 
on  another  point;  see  also  Wilson  v.  Bennett  (1904),  6  E.  (Ct.  of  Sess.)  269. 
Having  regard  to  s.  31  of  the  Matrimonial  Causes  Act,  1857  (20  &  21  Yict.  c.  85),. 
the  Divorce  Court  will  treat  aa  conclusive  its  own  previous  finding  of  tha 
adultery  of  a  party  to  an  earlier  suit  who  was  also  party  to  a  later  one,  although 
the  issue  was  raised  in  each  suit  by  one  who  was  not  a  party  to  the  other  (by  a 
co-respondent  in  the  first  and  by  the  King's  Proctor  in  the  second)  {Conradi  v. 
Gonradi  (1868),  L.  E.  1  P.  &  D.  514,  521). 

(g)  Co.  Litt.  352  a  ;  Conner  v.  Browne  (1784),  1  Eidg.  Pari.  Eep.  139 ;  Dundas^ 
V.  Waddell  5  App.  Cas.  249  ;  Weeks  v.  Birch  (1893),  69  L.  T.  759.  The 
Inheritance  Act,  1833  (3  &  4  Will.  4,  c.  106),  s.  2,  while  it  altered  the  mode  of 
tracing  the  descent  of  particular  property,  did  not  aifect  the  question  of  privity 
in  blood  {ibid.). 

(h)  Co.  Litt.  852  a. 

(0  B.  V.  HeMen  (1738),  Andr.  388 ;  .Eimis  v.  Rochford  (1884),  14  L.  E.  Ir.  285, 

{h)  Jones  v.  Yates  (1829),  9  B.  &  C.  532  ;  EdmandsY.  Best  (1862),  7  L.T.  279  ; 
Harris  v.  Truman  (1882),  9  Q.  B.  D.  264,  C.  A.  Eor  some,  limitations  on  the 
effect  of  the  trustee's  privity  with  the  bankrupt,  see  p.  348,  post. 

{!)  Dalton  v.  Fitzgerald,  [1897]  2  Ch.  86,  C.  A.  But  the  purchaser  for  value 
from  a  devisee  with  the  legal  estate  is  not  affected  by  an  equitable  interest 
created  by  the  devisor,  of  which  the  purchaser  had  no  notice  ( Clemow  v.  Qeach 
(1870),  40  L.  J.  (CH.)  44). 

(m)  1  Eq.  Cas.  Abr.  163  ;  Board  y.  Board  (1873),  L.  E.  9  Q.  B.  48  ;  Sumner  v. 
SchofieU  (1880),  43  L.  T.  763 ;  Doe  d.  Oaisford  v.  Stone  (1846),  3  C.  B.  176 
(mortgagor,  and  purchaser  of  equity  of  redemption).  . 

(n)  Co.  Litt.  352  a. 

(o)  Doe  d.  Deeming  v.  Skirrow  (1837),  7  Ad.  &  El.  157  ;  Whittaker  y.  Jackson 
(1864),  2  H.  &  C.  926  ;  Outram  v.  Morewood  (1803),  3  East,  346. 

(p)  Borough  Y.  Whichcote  (1132),  3  Bro.  Pari.  Cas..  595;  Dundas  y.  Waddell 
(1880),  5  App.  Cas.  249  (ministers  of  Scotch  Church).  It  was  held  by  the 
Divisional  Court  that  the  incumbent  was  privy  to  the  patron  under  whom  he 
claimed  [Magrath  y.  Reichel  (1887),  57  L.  T.  850),  on  the  authority  of  Bro.  Abr. 
tit.  auare  Impedit,  pi.  66  {E.  v.  W.  de  L.  (1364),  Y.  B.  38  Edw.  3,  fo.  31). 
The  decision  was  affirmed  by  the  Court  of  Appeal,  who,  however,  apparently 
differed  from  the  Divisional  Court  on  this  point  (see  14  App.  Cas.  at  p.  667), 
and  in  the  House  of  Lords,  but  without  discussing  this  question  {Reichel  v. 
Magrath  (1889),  14  App.  Cas.  665). 
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assignor  and  assignee  of  a  bond  (q)  ;  the  servant  of  a  corporation      Sect.  2. 
defending  an  action  of  trespass  at  the  cost  of  his  employers  and  Parties 
justifying  under  their  title,  and  the  corporation  itself  (?•).    So  a  estopped 
judgment  of  ouster  against  a  corporator  would  be  conclusive  Record, 
evidence  against  another  deriving  title  under  him — i.e.,  by  his 
vote  (s). 

479.  But  it  is  necessary  to  the  relation  of  party  and  privy,  not  Similar 
only  that  the  two  persons  should  have  a  similar  interest  in  the  ^^.-yj^^^ 
property  to  which  the  estoppel  relates,  but  that  the  latter  should  ^^^^^  ^' 
derive  title  from  the  former  {t).  Thus  a  tenant  admitted  by  the  land- 
lord upon  a  surrender  by  the  former  tenant  is  not  estopped  from 
denying  the  truth  of  a  recital  in  the  former  tenant's  deed  to  the 
effect  that  he  was  seised  for  life  ;  for  his  estate  comes  not  from  the 
former  tenant,  but  from  the  landlord  (u). 

So,  if  the  heir  of  a  deceased  man  do  not  claim  as  privy,  but  by 
his  own  purchase,  or  from  another  ancestor,  he  is  not  bound  by  an 
estoppel  upon  the  deceased  (a) ;  and  as  neither  a  sheriff  nor  an 
execution  creditor  is  privy  to  the  debtor,  neither  of  them  is  bound 
by  an  estoppel  which  prevents  the  latter  from  denying  the  title 
of  a  third  person  who  has  in  fact  no  property  in  the  goods  (b).  So 
strictly  is  this  rule  applied  that  the  determination  in  a  Chancery 
suit  as  to  who  are  next  of  kin  of  the  deceased  is  not  binding  on 
persons  claiming  to  be  entitled  to  a  grant  of  letters  of  adminis- 
tration in  respect  of  an  independent  right  arising  upon  the 
renunciation  of  the  next  of  kin,  though  they  trace  their  kinship 
through  one  of  the  parties  to  the  former  suit  (c).  But  the  successive 
possession  "of  a  similar  interest  is  evidence  of  privity  of  estate. 
Thus  the  fact  that  a  sole  plaintiff  was  in  possession  of  an  estate 
when  the  former  cause  of  action  accrued,  and  that  he  and  his 

(g)  Jlorton  v.  Westminster  Improvement  Commissioners  (1852),  7  Exch.  780. 

(r)  lie  Walton-cum-Trlmley  Manor,  Ex  parte  Tomline  (1873),  28  L.  T.  12  ; 
compare  Hancock  v.  Welsh  and  Coojjer  (1816),  1  Stark.  347  (privity  between 
bailiff  and  landlord  under  whom  he  justihed). 

(s)  R.  V.  York  Corporation  (1792),  5  Term  Eep.  66,  72,  76,  differing  from  R.  Vr 
Grimes  (1770),  5  Burr.  2598,  2601,  as  to  the  conclusiveness* of  the  verdict. 

{t)  Liverpool  and  North  Wales  Steamship  Co.,  Ltd.  v.  Mersey  Trading  Co.,  Ltd.f 
[1909]  1  Ch.  209,  0.  A.,  per  Earwell,  L.J.,  at  p.  217. 

(tt)  Doe  d.  Marchartt  v.  Errington  (1839),  6  Bing.  (n.  c.)  79  ;  compare  Lock 
Norhorne  (1688),  3  Mod.  Eep.  147  (verdict  against  one  only  of  several  defendants ; 
no  evidence  against  the  others). 

(a)  Goodtitle  v.  Morse  (1789),  3  Term  Eep.  365,  per  Lord  Kenyon,  C.J.,  at 
p.  371,  citing  Edwards  v.  Rogers  (1640),  W.  Jo.  459  ;  compare  Keate  v.  Phillips 
(1881),  18  Ch.  D.  456,  577  [cestui  que  trust  not  bound  by  estoppel  on  fraudulent 
trustee). 

(b)  Richards  v.  Johnston  (1859),  4  H.  &  N.  660,  citing  Heane  v.  Rogers  (1829),. 
9.B.  &  C.  577,  586;  followed,  Richards  v.  Jenkins  (1886),  18  Q.  B.  D.  451,  C.  A.  ; 
and  see  Heugh  v.  Chamherlain  (1877),  25  W.  E.  742  (one  who  after  assignment 
of  a  patent  becomes  partner  of  the  assignor,  not  privy  to  the  estoppel  arising 
out  of  the  assignment) ;  Tighe  v.  Tighe  (1877),  11  I.  E.  Eq.  203  (no  privity 
between  administrator  appointed  in  colony  and  administrator  appointed  at  home 
of  deceased  having  assets  in  both  places). 

(c)  Spencer  v.  Williams  (1871),  L.  E.  2  P.  &  D.  230,  more  fully  and  more 
correctly  reported  sub  nom.  Spencer  v.  S'pencer,  40  L.  J.  (p.  &  M.)  45;  compare 
Mercantile  Investment  and  General  Trust  Co.  v.  River  Plate  Trust,  Loan,  and  Agency 
Co.,  [1894]  1  Ch.  578. 
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Estoppel. 


Sect.  2.  co-plaintiff  were  so  at  the  time  of  the  later  cause  of  action,  is  primd 
Parties  facie  evidence  that  the  later  plaintiffs  are  privy  in  estate  to  the 
estopped  former  plaintiff  (tZ),  and  privity  has  been  assumed  to  exist  between 
successive  lords  of  the  same  manor  (e). 


by  Record. 


Privy's  title 
must  be 
derived 
subsequent  to 
proceedings. 


Party  must 
sue  or  defend 
in  same 
right. 


480.  In  order  that  a  judgment  may  be  conclusive  against 
a  person  as  privy  in  estate  to  a  party  litigant  it  is  necessary  to 
show  (apart  from  his  taking  with  a  notice  of  a  lis  pendens)  (/)  that 
he  derives  title  under  the  latter  by  act  or  operation  of  law  subse- 
quent to  the  recovery  of  the  judgment  (g),  or  at  least  to  the 
commencement  of  the  proceedings,  and  that  the  judgment  was  one 
affecting  the  property  to  which  title  is  derived.  Purchasers  of  land 
are  not  estopped  by  proceedings  commenced  after  the  purchase  (h) ; 
and  a  judgment  obtained  against  the  mortgagor  of  land  after 
completion  of  the  mortgage,  setting  aside  his  purchase  of  the  land 
on  the  ground  of  fraud,  is  not  even  evidence  against  the  mortgagee 
who  was  not  a  party  to  the  action  (i). 

481.  Again,  it  is  necessary  to  an  estoppel  by  record  that  the 
parties  to  the  litigation  (or  their  privies)  should  have  claimed  or 
defended  in  the  same  right  in  the  former  proceedings  as  they 
represent  in  the  later  ones  (k).  A  patentee  whose  patent  has  in  an 
action  by  himself  for  infringement  been  held  invalid  for  want  of 
novelty  is  not  in  subsequent  proceedings  by  the  defendant  as 


(d)  Blakemore  v.  Glamorganshire  Canal  Co.  (1835),  2  Or.  M.  &  E.  133;  B.  v. 
BlaJcemore  (1852),  2  Den.  410  (conviction  of  former  owner  and  occupier,  liable 
ratione  tenurce,  for  non-repair  of  highvray). 

(e)  Be  Walton-cum-Trimleij  Manor,  Ex  parte  Tomline  (1873),  28  L.  T.  12. 
(/)  See  Judgments  Act,  1839  (2  &  3  Yict.  c.  11),  s.  7 ;  and  title  Judgments 

AND  Obders. 

{g)  Be  De  Burglid's  Estate,  [1896]  1  I.  E.  274,  280.;  and  see  Doe  d.  Foster  v. 
Derly  {Earl)  (1834),  1  Ad.  &  El.  783,  790;  cited,  Hodsony.  Walker  (1872),  L.  E. 
7  Exch.  55,  61. 

{h)  Mercantile  Investment  and  General  Trust  Co.  v.  BivefPlate  Trust,  Loan,  and 
Agency  Co.,  [1894]  1  Ch.  578  ;  compare  The  Thyatira  (1883),  8  P.  D.  154 
(indorsee  of  bill  of  exchange  not  affected  by  proceedings  commenced  after 
indorsement) ;  Poore  v.  Clarh  (1742),  2  Atk.  515  (lord  of  manor  and  copyholders) ; 
Gaunt  V.  Wainman  (1636),  3  Bing.  (n.  c.)  69  (widow  not  estopped  in  action  of 
dower  by  recital  in  her  husband's  deed)  ;  Wenman  [Lady)  v.  Mackenzie  (1855), 
5  E.  &  B.  447,  458,  following  Evans  v.  Bees  (1839),  10  Ad.  &  El.  151  (landlord 
and  tenant) ;  but  it  is  otherwise  where  the  tenant  proceeds  by  direction  and 
authority  of  his  landlord  [Kinnersley  v.  Orpe  (1780),  2  Doug.  (k.  b.)  517) ;  com- 
pare Mowatt  V.  Castle  Steel  and  Iron  Works  Co.  (1886),  34  Ch.  D.  58,  63,  0.  A. 
(estoppel  by  representation). 

[i]  Natal  Land  and  Colonization  Co.  v.  Good  (1868),  L.  E.  2  P.  C.  121,  132  ; 
compare  Morrety.  Westerne  (1710),  2  Yern.  663 ;  Simpson  v.  Pickering  (1834),  1 
Cr.  M.  &  E.  527  ;  Doe  d.  Downe  {Lord)  v.  Thompson  (1847),  9  Q.  B.  1037 
(estoppel  by  lease  on  mortgagor  did  not  bind  mortgagee). 

{k)  Bohinson's  Case  (1603),  5  Co.  Eep.  32  b;  Hugginsy.  York-Buildings  Co.  (1740)., 
2  Atk.  44  ;  Battenburi/  v.  Fenton  (1833),  Coop.  temp.  Brough.  60;  Bainhrigge  v. 
Baddeley  (1847),  2  Ph.  705  ;  Hacking  y.  Lee  (1860),  9  W.  E.  70 ;  Bennett  v. 
Gamgee  (1876),  2  Ex.  D.  11  (trustee  in  bankruptcy,  after  electing  not  to  con- 
tinue debtor's  action,  not  barred  from  bringing  his  own) ;  Metiers  y.  Brown 
(1863),  1  H.  &  C.  687  (principle  applied  to  estoppel  by  deed),  citing  Com.  Dig. 
Estoppel,  C.  It  does  not  matter  in  what  character  they  are  summoned  {e.g.,  as 
heir-at-law  or  next  of  kin)  provided,  they  have  been  party  in  their  own  right 
{Beardsley  v.  Beardslei/,  [1899]  1  Q.  B.  746,  following  Emherley  y.  Trevauion 
(I860),  4  Sw.  &  Tr.  197). 
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petitioner  for  the  revocation  of  the  same  patent  precluded  from     Sect.  2. 
again  alleging  the  novelty  of  the  patent,  because  the  petition  is  on  Parties 
behalf  of  the  public,  and  the  former  defendant  is  therefore  appearing  estopped 
in  a  different  right  (0.    Again,  the  determination  of  the  issues  in   by  Record, 
an  action  by  a  personal  representative  for  damage  sustained  by  the 
relatives  of  the  deceased  from  his  death  by  accident  raises  no 
estoppel  in  a  subsequent  action  by  the  same  plaintiff  for  damage 
caused  to  the  deceased's  estate  by  the  same  accident,  because  the 
plaintiff  sues  in  two  different  rights,  and  in  effect  the  parties  in 
the  two  actions  are  different  (m) . 

482.  In  certain  cases,  though  there  is  in  strictness  no  privity  Quasi- 
between  a  party  to  a  judgment  and  the  person  against  whom  it  is  P^jj^j.^^^!  ' 
set  up,  the  relations  between  them  are  such  that  the  latter  is  not  indemnity, 
allowed  to  dispute  it.    There  is  no  privity  of  estate  between  the 
parties  to  a  contract  of  indemnity  (n) ;   but  a  person  who  has 
covenanted  to  indemnify  another  against  liabilities  and  actions  in 
respect  thereof  is,  as  between  himself  and  the  party  indemnified,  , 
estopped  from  disputing  the  judgment  in  an  action  against  the 
latter  (0),  not  because  he  is  a  privy,  but  because  that  is  the  true 
meaning  of  the  contract.    On  the  other  hand,  w^here  indemnity  is 
claimed  independently  of  contract  against  trustees  who  have  com- 
mitted a  breach  of  trust,  they  are  not  estopped  by  a  judgment 
obtained  by  third  parties  against  the  plaintiffs  from  saying  that  no 
damage  has  arisen  from  the  breach  {p). 

Again,  although  a  trustee  and  his  cestui  que  trust  are  different  Trustee  and 
parties,  and  neither  derives  his  title  from  the  other  (q),  equity  will  ^^^^^^^^ 
not  allow  the  same  question  to  be  litigated  betwen  a  person  and 
the  cestui  que  trust  and  afterwards  between  the  same  person  and 
the  trustee  (r).    There  may  perhaps  be  said  to  be  a  gwasi-privity 
between  them. 


(Z)  Be  Dedey's  Patent,  [1895]  1  Ch.  687,  C.  A. ;  reversed  on  other  points,  sub 
nom.  Deeley  v.  Perkes,  [1896]  A.  C.  496  ;  compare  Poulton  v.  AdjmtaUe  Cover  and 
Boiler  Block  Co.,  [1908]  2  Ch.  430,  C.  A. 

(m)  Leggott  v.  Great  Northern  Bail.  Co.  (1876),  1  Q.  B.  D.  599 ;  followed, 
Daly  V.  jDuUin,  Wicklow,  and  Wexford  Bail.  Co.  (1892),  30  L.  R.  Ir.  514, 
0.  A. 

(w)  King  v.  Norman  (1847),  4  C.  B.  884,  898;  nor  between  a  surety  and  the 
principal  debtor  or  his  trustee  in  bankruptcy  (Pritchard  v.  Hitchcock  (1843),  6 
Man.  &  G.  151  (surety  not  concluded  by  judgment  bet  ween  the  debtor's  trustee 
and  the  creditor  that  the  debtor's  discharge  of  the  debt  was  a  fraudulent 
preference) ). 

(0)  Mercantile  Investment  and  General  Trust  Co.  v.  Biver  Plate  Trust,  Loan,  and 
Agency  Co.,  [1894]  1  Ch.  578.  There  is  no  estoppel  between  the  indemnifying 
parties  and  the  plaintiff  in  the  action,  although  they  have  assisted  in  the  action 
and  paid  the  costs  {ibid.). 

{p)  Gray  v.  Lewis,  Parker  v.  Leiuis  (1873),  8  Ch.  App.  1035,  1059.  Where 
tile  party  indemnified  has  given  to  the  surety  notice  of  the  proceedings,  and  an 
opportunity  of  defending  the  action  or  paying  the  claim,  the  latter  is  bound 
by  any  settlement  bond  fide  made  by  the  former  {ibid.^  at  p.  1059 ;  Jones  v. 
Williams  (1841),  7  M.  &  W.  493  ;  see  also  Duffield  v.  Scott  (1789),  3  Term  Eep. 
374,  per  Bullee,  J.,  at  p.  377  ;  Smith  v.  Compton  (1832),  3  B.  &  Ad.  407. 

(?)  See  Keate  v.  Phillijjs  (1881),  18  Ch.  D.  560,  577. 

(r)  Be  Defries,  Norton  v.  Levy  (1883),  48  L.  T.  703  ;  compare  Farquharson  V. 
Seaton  (1828),  5  Buss.  45  (second  incumbrancer  and  mortgagor). 
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Sect.  2.        483.  Members  of  a  class  are  frequently  bound  by  a  judgment 
Parties     obtained  against  others  suing  or  being  sued  in  a  representative 
estopped    capacity  (s) .     Where  a  multitude  of  persons  are  interested  in  a 
by  Record. 

general  right,  and  individuals  are  selected,  whether  as  plaintiffs  or 
Members  of  defendants,  to  represent  the  multitude  to  try  the  question  of  the 
class.  existence  of  the  right,  everybody  interested  is  bound  (in  the  absence 

of  fraud  or  collusion)  by  the  decision,  although  not  actually  present, 
because  he  is  present  by  representation  :  but  it  is  open  to  any 
individual  to  show  a  special  ground  of  exemption  ;  the  decree  is  only 
final  against  him  so  far  as  regards  the  general  right  (t). 

484.  It  should  be  noted  that  although  a  trustee  in  bankruptcy 
is  privy  to  the  bankrupt,  he  is  entitled  and  bound  to  inquire  into 
the  consideration  for  a  judgment  debt  to  see  whether  it  is  one 
which  is  properly  provable  (a).  Similarly,  the  court  may  inquire 
into  the  merits  of  a  judgment  debt  on  which  a  bankruptcy  petition 
is  founded  and  refuse  in  its  discretion  to  make  a  receiving  order ; 
but  such  refusal  does  not  affect  the  res  judicata  of  the  debt,  and, 
though  it  creates  a  res  judicata  on  that  petition,  it  is  no  bar  to  a 
fresh  petition  for  the  same  debt  (h),  but  in  a  proper  case  the  court 
might  decline  to  entertain  such  fresh  petition  as  vexatious  (c) . 

A  trustee  is  not  estopped  from  setting  up  a  fraud  which  the 
bankrupt  himself  would  be  estopped  from  setting  up,  when  it  is 
also  a  fraud  on  the  bankruptcy  law — e.g,,  as  being  a  fraudulent 
preference  (d). 


Exceptional 
rjght  of 
trustee  in 
bankruptcy. 


(s)  Brown  v.  Howard  (1701),  1  Eq.  Cas.  Abr.  163  (tenants  of  a  manor) ;  Brown 
V.  Booth  (1690),  1  Eq.  Cas.  Abr.  163 ;  2  Yern.  184  (representative  miners). 

(t)  8ewers  Gommissioners  v.  Gellatly  (1876),  3  Ch.  D.  Q\0,^er  Jessel,  M.E., 
at  p.  616.  An  order  appointing  a  person  to  represent  a  class  does  not  affect 
one  of  the  class  who  claims  a  distinct  and  independent  right  so  far  as  regards, 
that  right  {Re  Lart,  Wilkinson  v.  Blades,  [1896]  2  Ch.  788,  793). 

(a)  Be  ToUemache,  Ex  parte  Revell  (No.  1)  (1884),  13  Q.  B.  D.  720,  C.  A. ;  Re 
ToUemache,  Ex  parte  Anderson  (1885),  14  Q.  B.  D.  606,  C.  A. ;  Re  Beerhurst,  Ex 
parte  Beaton  (1891),  64  L.  T.  273,  C.  A.,  per  Lord  Halsbuey,  at  p.  274.  In  this 
case  it  was  held  in  the  court  below  {ibid.,  p.  118)  that  an  invitation  by  the  debtor's 
solicitor  to  vote,  in  respect  of  a  gaming  debt,  for  a  scheme  of  arrangement  doesr 
not  estop  the  trustee  under  the  scheme  from  denying  that  the  debt  is  provable, 
but  this  point  was  not  dea;lt  with  in  the  Court  of  Appeal.  See  also  Re  Bingle, 
Ex  parte  Butterfill,  Ex  parte  Rashleigh  (1811),  1  Eose,  192 ;  and  title  Bank- 
KUPTCY,  Yol.  II.,  p.  234. 

(&)  Re  Vitoria,  Ex  parte  Vitoria,  [1894]  2  Q.  B.  386,  C.  A.  ;  see  title  Bank- 
RirpTCY,  Yol,  II.,  p,  57.  The  trustee's  rejection  of  a  proof  would  seem  to  be 
equally  inefficacious  to  affect  the  res  judicata;  but  the  effect  of  s.  35  (2)  of  the 
Bankruptcy  Act,  1883  (46  &  47  Yict.  c.  52),  is  to  render  the  judgment  in  such 
cases  unenforceable  after  annulment  of  the  bankruptcy  {Brandon  v.  McHenry^. 
[1891]  1  Q.  B.  538,  0.  A.). 

(c)  Re  Vitoria,  Ex  parte  Vitoria,  supra,  per  Kay,  L.J.,  at  p.  391 ;  Re  Larard^ 
Ex  parte  Yeomans  and  Heap  (1896),  3  Mans.  317,  C.  A. 

(d)  Jones  v.  Yates  (1829),  9  B.  &  C.  632,  540 ;  Reilbuf  v.  Nevill  (1869),  L.  E. 
4  C.  P.  354 ;  affirmed  (1870),  L.  E.  5  C.  P.  478,  Ex.  Ch. ;  see  Bankruptcy  Act,  1883 
(46  &  47  Yict.  c.  52),  s.  48.  The  judgments  of  Cockbuen,  C.  J.,  K  E.  5  0.  P. 
at  p.  481,  and  BLACKBUEisr,  J.,  at  p.  483,  seem  to  suggest  that,  the  trustee  being 
innocent  of  the  fraud  and  the  defendant  cognisant  of  it,  the  former  was,  indepen- 
dently of  the  question  of  fraudulent  preference,  subject  to  no  estoppel;  see^ 
however,  Jones  v.  Yates,  supra. 
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Sect.  3. — Who  may  take  advantage  of  Estoppel, 
Sub-Sect.  1. — In  General. 

485.  This  question  is  governed  by  the  rule  that  estoppels  ought 
to  be  mutual  (e).  Only  those  can  take  advantage  of  an  estoppel  by 
record  who,  if  the  decision  had  been  the  other  way,  would  have  been 
bound  by  it — that  is  to  say,  in  case  of  a  judgment  inter  partes,  the 
parties  and  their  privies.  It  is  not  enough  that  the  person  against 
whom  the  estoppel  is  set  up  was  party  or  privy  to  the  judgment 
relied  on ;  each  party  to  the  later  proceeding  must  have  been  party 
or  privy  to  the  earlier  one  (/).  It  follows  that  only  those  can  take 
advantage  of  an  estoppel  who  claim  or  defend  in  the  same  right  in 
the  later  proceeding  as  they,  or  those  to  whom  they  claim  to  be 
privy,  represented  in  the  earlier  {g). 

486.  But  while  it  is  true  that  estoppel  by  record  must  be 
reciprocal,  yet  a  judgment  in  favour  of  a  defendant,  though  equally 
conclusive  as  to  what  it  actually  decides,  is  not  always  as  decisive  in 
his  favour  on  the  points  in  issue  as  a  judgment  for  a  plaintiff.  Where 
a  plaintiff  recovers  judgment  it  almost  necessarily  follows  that  all 
the  issues  raised  by  the  defendant  have  been  determined  in  the 
plaintiff's  favour :  there  must  at  least  have  been  a  decision  on  the 
merits.  On  the  other  hand,  a  judgment  may  have  passed  in  favour 
of  the  defendant  on  dilatory  grounds  (/<),  or  on  one  only  of  man}^ 
alternative  defences  ;  and  circumstances  may  have  arisen  entitling 
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Estoppel 
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not  always 
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(e)  See  p.  325,  ante. 

( /)  S'hedcVen  v.  A.-G.  (1860),  30  L.  J.  (p.  m.  &  A.)  217,  228,  231,  where  a  suit 
for  declaration  of  legitimacy  to  which,  the  Attorney-General  was  a  necessary 
party,  and  in  which  other  parties  were  cited,  was  held  not  to  be  barred  by  a  judg- 
ment of  the  Scotch  court  against  the  petitioner  on  proceedings  between  the 
petitioner  and  the  cited  parties'  in  which  the  same  question  of  legitimacy  was  in 
issue,  because  the  Attorney- General  was  not  a  party  to  the  earlier  proceedings  ; 
Petrie  v.  Nuttall  (1856),  11  Exch.  569  (conviction  of  obstructing  highway  cannot 
be  pleaded  as  estoppel  by  third  party  in  action  by  former  defendant  for  trespass : 
as  to  mutuality,  see  ibid.,  at  p.  575) ;  compare  Horton  v.  Westminster  Improvement 
Commissioners  (1852),  7  Exch.  780;  see  also  Gaunt  v.  Wainman  (1836),  3  Bing.  (n.c) 
69  (widow  cannot  take  advantage  of  estoppel  by  deed  of  her  husband's  tenant 
where  she  herself  would  not  have  been  estopped);  Galloiu  v.  Jenhinson  (1851), 
6  Exch.  666  (judgment  against  defendant  sued  jointly  with  others  not  conclusive 
in  subsequent  proceedings  between  same  plaintiff  and  defendant  alone) ;  le  Clerc 
v.  Greene  (1873),  7  I.  E.  Eq.  371,  377  ;  Co.  Litt.  352  a. 

{g)  Re  Deeleijs  Patent,  [1895]  1  Ch.  687,  C.  A.  Letters  patent,  which  are 
matters  of  record,  probably  create,  as  to  matters  of  fact  stated  therein,  an  estoppel 
between  the  grantee  and  the  Crown  ;  but  they  create  none  between  the  grantee 
and  anyone  else,  for  the  latter  is  neither  party  nor  privy  to  them  {Cropper  v. 
Smith  (1884),  26  Ch._  D.  700,  705,  708,  713,  C.  A.,  per  Fry,  L.J.,  at  p.  712  ; 
affirmed,  without  giving  reasons,  siib  nom.  Smith  v.  Cropper  (1885),  10  App.  Cas. 
549). 

(A)  An  order  of  sessions  quashing  an  order  of  removal  of  a  pauper,  though 
■prima  facie  evidence  between  the  parties  that  the  pauper  was  not  settled  in  the 
appellant  parish,  may  be  shown  to  have  been  made  on  some  other  ground  {P.  v. 
Wick  St.  lawrence  {Inhabitants)  (1833),  5  B.  &  Ad.  526).  If  made  on  the 
merits,  it  is  conclusive  between  them  {P.  v.  Evenwood  and  Parony  {Inhabitants) 
(1843),  3  Q.  B.  370;  P.  v.  Clint  {Inhabitants)  (1841),  11  Ad.  &  El.  624,  n.  ; 
compare  Langmead  v.  Maple  (1865),  18  C.  B.  (n.  s.)  255  ;  Palmer  v.  Temple 
(1839),  9  Ad.  &  El.  508  ;  Jenkijns  v.  Merthyr  Tydvil  Urban  District  Council 
(1899),  80  L.  T.  600  (same  principle  applied  in  criminal  proceeding). . 
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the  plaintiffs  to  judgment  which  were  not  in  existence  when  the 
first  action  was  brought  (?)• 

Sub-Sect.  2. — Necessity  of  pleading  Estoppel. 

487.  The  old  rule  was  that  estoppel  by  record  and  deed  must  be 
pleaded  if  there  were  an  opportunity  {k).  If  the  party  against  whom 
the  record  was  used  gave  by  his  pleading  the  opportunity  of  plead- 
ing the  estoppel,  and  this  was  not  done,  the  record  could  not  be 
relied  on  as  conclusive  (0,  but  as  evidence  only  {m).  It  was  other- 
wise if  no  such  opportunity  were  given  {n).  Under  the  modern 
practice  the  facts  relied  on  to  establish  an  estoppel  of  any  kind 
(including  estoppels  in  pais)  should  be  pleaded  in  any  case  in  which 
it  is  intended  to  rely  upon  it  (o),  except  in  answer  to  a  claim  in 
ejectment and  in  the  cases  (if  any)  in  which  ''not  guilty  by 
statute"  may  still  be  pleaded  (^),  even  though  the  doing  so  involves 
a  special  reply  (r) ;  if,  as  may  occur  in  the  exceptional  cases  referred 
to,  or  where  the  matter  giving  rise  to  the  estoppel  has  occurred 
since  the  close  of  the  pleadings  (s),  there  is  really  no  opportunity 
for  the  party  relying  on  the  estoppel  to  plead  it,  he  need  not  do  so. 
But  if  a  plaintiff  in  ejectment  relies  on  an  estoppel  as  part  of  his 
title,  it  seems  that  he  should  plead  it  in  his  statement  of  claim  (t). 


(?■)  National  Bolivian  Navigation  Co.  v.  Wilson  (1880),  5  App.  Cas.  175,  185, 
198,  199;  Waine  v.  Crocker  (1862),  3  De  G.  F.  &  J.  421,  0.  A.;  Heath  v. 
Weaverham  {Township)  Overseers,  [1894]  2  Q.  B.  108  ;  Hall  v.  Levy  (1875),  L.  R. 
10  0.  P.  154;  compare  B.  v.  North  Eastern-Bail.  Co.  (1901),  84  L.  T.  502; 
Hitchin  v.  Camplell  (1771),  2  Wm.  Bl.  779,  where  a  judgment  for  a  defendant 
in  trover  on  general  issue  pleaded  was  held  on  demurrer  no  answer  to  an  action 
for  money  received  for  the  same  goods,  since  though  it  appeared  that  the  goods 
were  the  same  it  did  not  appear  that  the  question  was  the  same.  At  the  trial  it 
appeared  that  the  only  question  was  the  property  in  the  goods,  and  it  was  held 
that  the  first  action  was  a  bar  (ibid.,  at  pp.  827,  832) ;  compare  Phillips  v.  Ward 
(1863),  2  H.  &  C.  717  ;  Behrens  v.  Sieveking  (1837),  2  My.  &  Or.  602  ;  Moss  r. 
Anglo- Egyptian  Navigation  Co.  (1865),  1  Ch.  App.  108 ;  B.  v.  May  (1880),  5 
Q.  B.  D.  382  ;  compare,  as  to  judgment  of  acquittal  in  the  Exchequer,  Cooke  v. 
Sholl  (1793),  5  Term.  Rep.  255,  256,  citing  BuUer,  Nisi  Prius,  245 ;  and  see 
pp.  354,  255,  post. 

(k)  It  was  otherwise  with  estoppels  in  pais  {Freeman  v.  Cooke  (1848),  2  Exch. 
654,  662  ;  Ashpitel  v.  Bryan  (1863),  3  B.  &  S.  474,  490,  citing  1  Wms.  Saund., 
6th  ed.,  325  a,  n.  (d) ). 

{I)  Trevibany.  Lawrence  (1704),  2  Ld.  Raym.  1048,  1051 ;  Magrath  v.  Hardy 
1838),  4  Bing,  (n.  c.)  782  ;  see  Potts  v.  Nixon  (1870),  5  I.  R.  0.  L.  45  ;  Faversham 
Lord)  V.  Emerson  (1855),  11  Exch.  385. 

(w)  Vooght  V.  Winch  (1819),  2  B.  &  Aid.  662.  A  party  relying  on  a  deed 
might  open  the  estoppel  by  putting  in  issue  the  facts  which  the  deed  was 
intended  to  conclude  {Wilson  v.  Butler  (1838),  4  Bing.  (n.  C.)  748). 

{n)  Trevihan  v.  Lawrence^  supra. 

(o)  R.  S.  C,  Ord.  19,  rr.  4,  6,  15  ;  Coppinger  v.  Norton,  [1902 J  2  I.  R.  232, 
244.  As  to  the  necessity  of  pleading  "judgment  recovered,"  see  Edevain 
V.  Cohen  (1889),  43  Ch.  D.  187,  C.  A. ;  as  to  divorce  practice,  Bobinson  v. 
Bobinson  (1877),  2  P.  D.  75,  77;  and  see  title  Husband  and  Wife. 

{p)  R.  S.  0.,  Ord.  21,  r.  21. 

[q)  See  R.  S.  C,  Ord.  19,  r.  12  ;  and  title  Pleading. 

(r)  Coppinger  v.  Norton,  supra. 

(s)  Be  Defries,  Norton  v.  Levy  (1883),  48  L.  T.  703. 

{t)  Coppinger  v.  Norton,  supra,  at  p.  242.  This  proposition  appears  to  have 
been  conceded  in  the  case  cited  (see  ibid.,  at  p.  237).  The  fact  that  in  ejectment 
a  defendant  can  raise  all  legal  defences  under  a  plea  of  possession  seems  to  have 
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Sect.  4. — Matters  preventinq  Existence  of  EstoppeL  Sect.  4. 

^  ^        IX-  Matters 

Sub-Sect.  1. — In  General.  preventing 

"P  Yl      ATI  P  P 

488.  Estoppels  being  frequently  at  least  opposed  to  the  admis-  Estoppel, 
sion  of  evidence  of  the  truth  have  always  been  jealously  regarded   

by  the  courts,  and  this  practice  found  expression  in  the  old  maxim  maxim 
that  "estoppels  are  odious  "  (a)  ;  and  though  this  maxim  hardly  ^^.^  odious," 
expresses  the  modern  view,  particularly  with  regard  to  estoppels  by 
representation  (b),  yet  the  doctrine  of  estoppel  by  record  is  not  to 
be  extended  beyond  what  there  is  authority  for  (c),  and  there  are 
several  matters  which  have  always  been  and  still  are  recognised  as 
preventing  the  existence  of  such  an  estoppel. 

Sub-Sect.  2. — Fraud. 

489.  Fraud  is  an  extrinsic,  collateral  act,  which  vitiates  the  most  No  estoppel 
solemn  proceedings  of  courts  of  justice  (d).    A  judgment  obtained  T^^^^^ 

by  fraud  or  collusion,  even,  it  seems,  a  judgment  of  the  House  of  obtained  by- 
Lords  (f),  may  be  treated  as  a  nullity  (/).  An  exception  to  the  fraud, 
generality  of  these  propositions  should  probably  be  made  where 
a  purchaser  has  acquired  title  to  property  bond  fide  and  for  value 
upon  the  faith  of  a  judgment  in  rem{g).  Apart  from  this  they 
may  be  accepted  without  qualification  in  favour  of  persons  who 
were  not  party  to  the  judgment,  whether  it  was  in  rem  (h)  or  in 


been  regarded  as  taking  the  case  out  of  the  ordinary  rule  that  a  plaintiff  is  not 
bound  to  anticipate  a  defence. 

(a)  See,  for  example,  in  Baxendale  v.  Bennett  (187S),  3  Q.  B.  D.  525,  C.  A., 
per  Bramwell,  L.J.,  at  p.  529. 

(6)  "  A  principle  which  courts  of  law  have  most  usefully  adopted"  {Cave  v. 
Mills  (1862),  7  H.  &  N.  913,  927,  928;  compare  AshpUd  v.  Brijan  (1863),  3 

B.  &  S.  474,  492).    In  Iloivard  v.  Hudson  (1853),  2  E.  &  B.  1,  Lord  Campbell, 

C.  J.,  at  p.  10,  says:  "This  conclusion  shuts  out  the  truth  and  is  odious." 
Crompton,  J.,  at  p.  13,  differs  on  this  point,  and  adds  "  In  many  cases  I  think 
it  extremely  equitable." 

c)  Howlett  V.  Tarte  (1861),  10  0.  B.  (n.  s.)  813,  j9er  Williams,  J.,  at  p.  825. 

d)  Kingston's  (Duchess)  Case  (1776),  2  Smith,  L.  C,  11th  ed.,  731,  per  De 
Grey,  C.J:,  at  p.  738.    Lord  Coke  said  it  avoids  all  judicial  acts  (ibid.). 

(e)  Bandon  (Earl)  v.  Becher  (1835),  3  CI.  &  Fin.  479,  511,  approving  the  argu- 
ment of  Wedderburn,  S.-G.,  in  the  last-mentioned  case. 

(/)  Shedden  v.  Patrick  (1854),  1  Macq.  535,  2^€r  Lord  Brougham,  at  p.  619  ; 
compare  Bosivell  v.  Coaks  (No.  2)  (1894),  86  L.  T.  365,  n.  Lord  St.  Leonards 
inclined  to  the  opinion  that  an  application  should  be  made  to  the  House  itself 
{Shedden  v.  Patrick,  supra,  at  p.  627).  As  to  the  effect  of  fraud  on  a  foreign 
judgment,  see  Vadala  v.  Lawes  (1890),  25  Q..  B.  D.  310,  C.  A. ;  and  title 
Conflict  of  Laws,  Vol.  YL,  p.  287. 

((/)  See  Castrique  v.  Imrie  (1870),  L.  E.  4  H.  L.  414,  per  Blackburn,  J.,  at 
p.  435  ;  see  also  The  Bellcairn  (1885),  10  P.  D.  161  ;  Be  Eyton,  Bartlett  v. 
Charles  (1890),  45  Ch.  D.  458  ;  Smith  v.  Surridge  (1801),  4  Esp.  25  (sentence  of 
^foreign  prize  court  pronounced  without  jurisdiction,  but  acquiesced  in). 

{h)  See  the  examples  given  by  De  Grey,  C.J.,  of  letters  of  administration 
fraudulently  obtained  and  fraudulently  revoked  {Kingston's  {Duchess)  Case, 
supra,  at  p.  739;  Harrison  v.  Southampton  Corporation  (1853),  4  De  G. 
M.  &  G.  137,  C.  A.  (decree  of  nullity  of  Ecclesiastical  Court  disregarded, 
because  obtained  by  fraud  and  collusion,  on  the  question  of  the  legitimacy 
of  the  issue  of  the  same  marriage  being  raised  fifty  years  later).  In  Perry  v. 
Meddowcroft  (1846),  10  Beav.  122,  it  was  said  that  to  make  out  such  a  case 
of  fraud,  collusion  and  concert  between  the  parties  must  be  established  ; 
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personam  (i).  On  this  principle  the  recovery  of  penalties,  which  it 
is  not  intended  to  enforce,  in  a  friendly  action  instituted  in  order  to 
prevent  hostile  actions  is  no  bar  to  a  second  action  by  another  party 
for  penalties  for  the  same  offence  (k). 

490.  Theoretically  it  may  be  true  that  even  a  party  to  a  judg- 
ment which  has  been  obtained  by  fraud  is  entitled  to  ask  the  court 
to  disregard  it  in  subsequent  proceedings.  It  has  been  laid  down, 
however,  that  a  party  to  a  consent  judgment  obtained  by  fraud 
should,  in  order  to  avoid  the  estoppel,  make  application  to  set  the 
judgment  aside  (1).  And  in  any  case,  a  party  who  has  taken  no 
proceedings  to  do  so,  or  has  failed  in  such  proceedings,  would  have 
great  difficulty  in  establishing  the  fraud  as  a  matter  of  fact.  The 
old  Court  of  Chancery  always  exercised  jurisdiction  to  set  aside  a 
decree  obtained  by  fraud  (m).  And  this  can  now  be  done  by  the 
High  Court  in  an  action  in  the  nature  of  the  old  bill  of  review  (n), 
even  (apparently)  when  the  judgment  complained  of  has  been 
affirmed  by  the  House  of  Lords  (o)  ;  but  the  fraud  alleged  must  be 
specific  and  material,  and  such  as  raises  a  reasonable  prospect  of 
success  (p),  and  must  have  been  discovered  since  the  judgment 
complained  of  was  given,  or  the  action  will  be  stayed  or  dismissed 
as  vexatious  (q). 


and  see  Meddoivcroft  v.  Huguenin  (1844),  4  Moo.  P.  C.  0.  386.  These  cases  were 
before  the  Matrimonial  Causes  Act,  1873  (36  &  37  Yict.  c.  31)  (whereby  a  decree 
of  nullity  is  required  to  be  a  decree  nisi  in  the  first  instance) ;  but  this  does  not 
seem  to  affect  the  principle.  On  the  other  hand,  a  decree  of  nullity  by  a  foreign 
€ourt  having  jurisdiction  on  the  ground  of  the  husband's  domicil,  cannot,  so 
long  as  it  stands  unimpeached  in  the  country  where  it  was  given,  be  impeached 
here,  even  on  the  ground  of  fraud,  at  aU  events  by  third  parties  [Bater  v. 
Bater,  [1906]  P.  209,  0.  A.,  see  p.  228).  See  title  Conflict  of  Laws,  Vol.  YI., 
p.  269. 

(*)  Bandon  {Earl)  Y.Beclier  (1835),  3  CI.  &  Fin.  479,  511  (action  by  remainder- 
man not  party  to  former  proceedings). 

[h)  Girdlestone  v.  Brighton  Aquarium  (1878),  3  Ex.  D.  137  (following 
Chalchman  v.  Wright  (1606),  Noy,  118).  The  defence  here  was  not  estoppel,  but, 
in  substance,  autrefois  convict. 

(l)  Barker  Y.  Simpson  {1869),  18  W.  E.  204;  compare  Priestman  y.  Thomas 
(1884),  9  P.  D.  70;  affinned,  ibid.,  210,  C.  A.  An  action  is  necessary  for  this 
purpose  {Ainsworth  v.  Wilding,  [1896]  1  Ch.  673). 

(m)  Loyd  v.  Mansdl  (1722),  2  P.  Wms.  73. 

{n)  Cole  V.  Langfard,  [1898]  2  Q.  B.  36  ;  Birch  v.  Bireh,  [1902]  P.  130,  C.  A. ; 
Priestman  v.  Thomas  (1883),  not  reported  (see  9  P.  D.  211) ;  Wyatt  v.  Palmer, 
[1899]  2  Q.  B.  106  (consent  judgment);  White  v.  Ivory  (1910),  Times,  April  28th, 
Chaistnell,  J.  The  doubt  expressed  by  James  and  Thesiger,  L.JJ.,  in  Flower 
v.  Lloyd  (1879),  10  Ch.  D.  327,  C.  A.,  must  now  therefore  be  regarded  as 
removed.  But  the  validity  of  a  judgment  debt  whereon  an  adjudication  in 
bankruptcy  has  been  founded  can  only  be  contested  by  the  bankrupt  in  the 
bankruptcy  court.  So  long  as  the  adjudication  stands,  any  right  of  action  to 
set  aside  the  judgment  is  a  chose  in  action  vested -in  the  trustee  {Boaler  v. 
Power,  [1910]  2  K  B.  229,  C.  A.).    See  also  p.  333,  ante. 

(o)  Boswell  V.  OoaJes  (No.  2)  (1894),  86  L.  T.  365,  n.,  H.  L. ;  Shedden  v. 
PatricJc  (1854),  1  Macq.  535. 

{p)  Birch  V.  Birch,  supra;  Boswell  v.  CoaJcs  (No.  2),  supra;  Sheddenr.  Patrich, 
supra,  per  Lord  Cranwoeth,  L.C,  at  p.  615;  compare  White  v.  Hall  (1806), 
12  Yes.  321  (colonial  judgment). 

{q)  Birch  v.  Birch,  supra ;  Bosivell  v.  Coahs  (No.  2),  supra  ;  compare  Cotter  v.  i 
Barrymore  {Earl)  (1733),  4  Bro.  Pari.  Cas.  203.    .  • 
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Sub-Sect.  3. — Lack  of  Jurisdiction. 

491.  Wherever  estoppel  by  record  is  said  to  arise  out  of  a  judg- 
ment, it  is  assumed  that  the  court  which  pronounced  the  judgment 
had  jurisdiction  to  do  so.  The  lack  of  jurisdiction  deprives  the 
judgment  of  any  effect,  whether  by  estoppel  or  otherwise  (r) ;  and 
this  rule  applies  even  where  the  party  alleged  to  be  estopped 
himself  sought  the  assistance  of  the  court  whose  jurisdiction  is 
impugned  (s).  A  magistrate  hearing  a  summons  for  the  expenses 
of  making  up  a  new  street  under  s.  150  of  the  Public  Health  Act, 
1875  {t),  or  for  trespass  to  land  (a),  and  having  jurisdiction  for 
that  purpose,  may  dismiss  the  summons  on  the  express  ground  in 
the  one  case  that  the  street  was  repairable  by  the  inhabitants,  or 
in  the  other  that  the  defendant  had  established  a  title  to  the  pro- 
perty ;  but  though  such  finding  is  embodied  in  the  order  as  drawn 
up,  it  creates  no  estoppel  between  the  parties,  for  it  relates  to  a 
matter  which  the  magistrate  had  no  jurisdiction  directly  and 
immediately  to  adjudicate  upon,  being  at  most  incidentally  cognis- 
able, so  far  only  as  necessary  to  his  decision  on  the  actual  question 
submitted  (h).  The  absence  of  a  condition  necessary  to  found  the 
jurisdiction  to  make  an  order,  or  give  a  decision,  deprives  the  order 
or  decision  of  any  conclusive  effect  (c) ;  but  it  is  otherwise  where 


Sect.  4. 

Matters 
preventing 
Existence 
of  Estoppel. 

No  estoppel 
where  no 
jurisdiction. 


(r)  Rogers  v.  Wood  (1831),  2  B.  &  Ad,  245  (decree  of  court  unknown  to  the 
law,  composed  of  some  members  of  the  Court  of  Exchequer  and  other  distin- 
guished persons);  Dublin  {Archbishop)  v.  Trimleston  {Lord)  (1849),  12  I.  Eq.  K. 
251. 

(s)  Toronto  Raihuay  v.  Toronto  Corporation,  [1904]  A.  C.  809,  815,  P.  C.  ;  see 
and  distinguish  Wright  v.  London  Omnibus  Co.  (1877),  2  Q.  B.  D.  271  ;  see 
also  note  {h),  p.  337,  ante. 

{t)  R.  Y.  Hidchings  (1881),  6  Q.  B.  D.  300,  C.  A.  ;  followed  in  Scott  v.  Lowe 
(1902),  86  L.  T.  421,  a  case  under  the  Metropolis  Management  Act,  1855  (18  & 
19  Vict.  c.  120). 

(a)  A.-G.for  Trinidad  and  Tobago  v.  Eriche,  [1893]  A.  C.  518,  P.  C, 

(b)  Compare  Dover  v.  Child  (1876),  1  Ex.  D.  172  (magistrate's  refusal  to  order 
delivery  up  of  goods  under  Metropolitan  Police  Courts  Act,  1839  (2  &  3  Vict, 
•c.  71),  s.  40,  is  not  an  adjudication  on  title,  which  he  has  no  jurisdiction  to 
make) ;  Re  Vitoria,  Ex  parte  Vitoria,  [1894]  2  Q.  B.  387,  C.  A.  (refusal  of 
receiving  order  no  adjudication  on  the  debt) ;  applied,  King  v.  Henderson,  [1898] 
A.  C.  720,  730,  P.  C. 

(c)  Reed  v.  Nutt  (1890),  24  Q.  B.  D.  669  (certificate  of  dismissal  of  charge  of 
assault  without  a  hearing  on  the  merits  (Offences  Against  the  Person  Act, 
1861  (24  &  25  Vict.  c.  100),  s.  44)  is  given  without  jurisdiction,  and  is  no  bar 
(under  s.  45)  to  an  action  for  the  same  cause) ;  compare  Jungheim,  Hopkins  & 
Co.  V.  Foukelmann,  [1909]  2  K.  B.  948  (arbitrator  lacking  qualification  which 
was  a  condition  of  his  appointment).  The  question  of  jurisdiction  or  no  juris- 
diction and  its  effect  on  estoppel  is  well  illustrated  by  compensation  cases.  The 
verdict  of  a  jury  assessing  compensation  under  the  Lands  Clauses  Consolida- 
tion Act,  1845  (8  &  9  Vict.  c.  18),  s.  50,  and  the  signed  judgment  thereon  of 
the  sheriff,  constitutes  a  record.  The  parties  are  not,  however,  estopped  in 
-subsequent  proceedings  as  to  the  right  to  compensation,  whether  it  turns  on 
the  claimant's  title  to  the  property  {R.  v.  London  and  North  Western  Rail.  Co. 
(1854),  3  E.  &  B.  443),  or  on  the  question  whether  any  damage  has  been 
occasioned  by  the  execution  of  the  works  {Read  v.  Victoria  Station  and  Pimlico 
Rail.  Co.  (1863),  1  H.  &  C.  826),  which  matters  the  sheriff's  jury  has  no  juris- 
diction to  determine.  But  when  once  it  is  determined  in  an  action  on  the 
judgment  that  any  damage  whatever  has  been  sustained,  the  verdict  of  that 
jury  is  conclusive  between  the  parties  as  to  the  amount  {Barber  v.  Nottingham 
Canal  Co.  (1864),  15  C.  B.  (n.  s.)  726  ;  747  ;  Read  v.  Victoria  Station  and  Pimlico 
Rail.  Co.,  supra) ^ 
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the  order  is  good  on  its  face  and  the  court  adjudicating  has  juris- 
diction to  determine*  the  existence  or  not  of  the  condition,  and  the 
party  denying  its  existence  has  neglected  his  opportunity  of  raising 
the  objection  at  the  hearing  (d).  Demurrers  were  frequently,  under 
the  old  practice,  allowed  to  pleas  of  res  judicata  on  the  ground  that 
the  latter  did  not  show  that  the  court  adjudicating  had  jurisdiction 
to  do  so  (e).  The  same  principle  has  been  applied  where  it  has 
been  sought  to  give  effect,  whether  as  a  cause  of  action  or  a  ground 
of  defence,  to  foreign  judgments  (/). 

Sub-Sect.  4. — Truth  appearing  in  same  Record. 

492.  Where  the  truth  appears  in  the  same  record  {g)  the  ques- 
tion of  estoppel  can,  it  seems,  hardly  arise ;  for  it  is  difficult  to 
imagine  a  contention  that  a  person  was  estopped  from  averring  that 
which  appeared,  or  could  upon  a  correct  construction  be  gathered, 
from  the  record  relied  on.  The  principle  is  illustrated  by  a  modern 
decision  of  the  Judicial  Committee  to  the  effect  that  the  defendant 
is  not  estopped  by  the  general  terms  of  a  judgment  roll,  drawn 
up  at  the  instance  of  the  plaintiff,  but  not  in  accordance  with  the 
written  findings  of  the  jury  Qi), 

Sub-Sect.  5. — Allegation  not  inconsistent  with  Record. 

493.  That  a  party  is  not  estopped  from  alleging  that  which  is 
not  inconsistent  with  a  record  seems  also  to  be  a  truism.  It  is 
really  only  another  way  of  stating  that  a  judgment  is  conclusive  only 
as  to  the  point  decided,  and  not  as  to  matters  which  were  neither 
put  in  issue  nor  admitted  on  the  pleadings  (i).  As  has  already 
been  pointed  out  {k),  a  judgment  for  the  defendant  may  be  con- 
sistent with  the  plaintiff  having  on  another  occasion  a  good  cause 
of  action  for  that  which  he  failed  to  recover  in  the  first  instance. 
Thus,  judgment  for  defendant  in  an  action  on  a  bill,  on  confession  of 

{d)  River  Rihhle  Joint  Committee  v.  Croston  Urban  District  Council,  [1897] 
1  Q.  B.  251. 

(e)  Harris  v.  Willis  (1855),  15  C.  B.  VIO  (to  plea  of  res  judicata  in  Admiralty 
Court);  Briscoe  v.  Stephens  (1824),  2  Bing.  213  (in  inferior  court);  see  also 
a  Grady  v.  Synan,  [1900]  2  I.  E.  602,  C.  A. 

(/)  Ferguson  v.  Mahon  (1839),  11  Ad.  &  El.  179  (Irish  judgment) ;  distin- 
guished in  Reynolds  v.  Fenton  (1846),  3  C.  B.  187,  as  to  which  see  1  Smith,  L.  C, 
11th  ed.,  at  p.  792 ;  Pricey.  Dewhurst  (1838),  4  My.  &  Or.  76  (judgment  of  foreign 
court  purporting,  without  jurisdiction,  to  administer  the  estate  of  persons  not 
domiciled  in  the  foreign  country) ;  and  see  Baiik  of  Australasia  v.  Nias  (1851), 
16  Q,.  B.  717,  at  p.  735.  As  to  foreign  judgments  purporting  to  affect  the 
matrimonial  status  of  persons  not  domiciled  within  the  jurisdiction  of  the 
courts  pronouncing  them,  see  p.  338,  note  {g),  ante;  and  title  Conelict  of 
Laws,  Vol.  YI.,  p.  254. 

(g)  Co.  Litt.  352  b.  As  to  the  truth  appearing  in_  the  same  deed  as  is  relied 
on  to  support  the  estoppel,  see  Morton  v.  Woods  (1869),  L.  E.  4  Q,.  B.  293, 
Ex.  Ch. ;  and  estoppel  by  deed,  p.  367,  post. 

{h)  Want  Y.  Moss  (1894),  70  L.  T.  178,  179,  P.  C. ;  see  R.  v.  Carlile  (1831),  2 
B.  &  Ad.  364,  365  (the  minute  of  a  verdict  entered  by  the  officer  of  the  court  "  is 
considered  by  the  court  in  which  the  proceeding  takes  place  as  evidence  of 
the  verdict,  although  the  record  may  not  have  been  regularly  drawn  up  in 
proper  form  ") ;  and  compare  Colonial  Bank  v.  Hepworth  (1887),  36  Ch.  D.  36,  53. 

U)  See  pp.  355,  357,  post. 

\k)  See  p.  349,  ante. 
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a  plea  of  release  under  a  composition  deed,  does  not  bar  a  second     Sect.  4. 
action  on  the  same  bill,  based  on  an  allegation  of  failure  (subse-  Matters 
quent  to  the  confession)  to  pay  an  instalment,  whereby  the  release  preventing 
became  void  (/).    On  the  same  principle  judgment  for  a  plaintiff  is  fSglQ^^gi 

not  necessarily  conclusive  on  a  matter  ^Yhich,  though  it  might,  if      ^  ' 

raised  by  way'^of  defence  or  counterclaim,  have  afforded  an  answer 
to  the  action,  can  be  and  is  made  the  subject  of  a  later  independent 
13roceeding  at  the  suit  of  the  former  defendant.  Thus,  a  defendant 
who  in  foreclosure  proceedings  submitted  to  pay,  and  after  decree 
paid  what  was  found  due,  was  not  barred  from  subsequently  pro- 
ceeding by  bill  for  repayment  of  part  of  the  moneys  on  the  ground 
that  the  transaction  infringed  the  usury  laws,  that  question  not 
having  been  in  dispute  in  the  former  suit,  though  a  cross  bill  naight 
have  been  filed  (m).  So,  at  common  law,  judgment  for  the  plaintiff 
in  an  action  for  the  price  of  goods  is  no  answer  to  an  action  for 
damages  for  their  inferior  quality,  though  this  might  have  beea 
pleaded  in  reduction  or  extinction  of  the  price  (n). 

Sub-Sect.  6.— Matter  on  Record  not  then  in  Issue. 

494.  Apart  from  the  effect  of  express  and  implied  admissions  in  Matter  must 
pleadings  (o),  no  estoppel  arises  as  to  matters  which  were  not  in  have  been 
issue  in  the  proceedings  the  record  of  which  is  relied  upon  (j)).  It 


(0  Hallv.  Levy  [mo],  L.  E.  10  C.  P.  154;  Ritchm  y.  Camphell  {1111),  2 
Wm.  Bl.  779 ;  compare  Harris  v.  Mulkern  (1875),  1  Ex.  D.  31  ;  Re  Anglo-French 
Co-operative  Society  (1880),  14  Ch.  D.  533,  536;  Heath  v.  Weaverham  {Township) 
Overseers,  [1894]  2  Q.  B.  108;  R.  v.  Wye  {Inhabitants)  (1838),  7  Ad.  &  El.  761 ; 
Livei'pool  Corporation  v.  Choi-ley  Waterwoi^hs  Co.  (1852),  2  De  G.  M.  &  Gr.  852, 
C.  A.;  compare  Radcliffe  v.  Pacific  Steam  Navigation  Co.,  [1910]  1  K.  B.  685, 
C.  A.  (application  to  review  under  Workmen's  Compensation  Act,  1906  (6 
Edw.  7,  c.  58),  Sched.  I.). 

(m)  Moore  v.  Battie  (1759),  Amb.  371,  distinguished  Caird  v.  Moss  (1886), 
33  Ch.  D.  22,  C.  A.,  whereafter  litigation  involving  the  construction  of  an  agree- 
ment between  the  parties  as  to  the  distribution  of  a  fund  in  court,  the  court 
refused  to  entertain  an  action  for  rectification  of  the  agreement,  not  because  the 
question  was  r«s  judicata,  for  it  was  not  in  issue,  but  because  the  court 
will  not  rectify  an  agreement  which  has  been  worked  out,  and  d  fortiori  if  the 
question  might  have  been  raised  in,  or  contemporaneously  with,  the  first  action. 

(n)  Davis  v.  Hedges  (1871),  L.  E.  6  Q.  B.  687  ;  distinguished  in  CairdY.  Moss, 
supra;  compare  Rigge  v.  Burhidge  (1846),  15  M.  &  W.  598,  where  the  price 
had  been  paid  into  court  in  the  first  action;  and  Hindley  v.  Haslem  (1878)^ 
27  W.  E.  61. 

(o)  See  p.  357,  post. 

(p)  See  cases  cited  in  notes  {I),  (m),  {n),  supra;  Blacltham's  Case  (1709),  1  Salk. 
290;  Collins  Y.  Gough  (1785),  7  Bro.  Pari.  Gas.  94  ;  St.  PauVs  {Minor  Canons) 
V.  Crichett  (1810),  Wight.  30  (action  for  tithes  for  drfferent  years)  ;  Jones  v. 
Reynolds  (1836),  7  C.  &  P.  335  (successive  actions  for  use  and  occupation) ; 
Wai?ie  Y.  Crocker  (1862),  3  De  G.  F.  &  J.  421,  0.  A. ;  Mackintosh  v.  Smith  and 
Xoi<;e  (1865),  4  Macq.  913;  Castrique  y.  Imrie  {1810),  L.  E.  4  H.  L.  414,  434; 
a  Grady  v.  Sijnan,  [1900]  2  I.  E.  602,  0.  A.  ;  Cloidte  v.  Storey,  [1910]  W.  N. 
163  ;  compare  Mamjena  v.  Wright,  [1909]  2  K.  B.  958,  at  p.  975  (verdict  for 
plaintiff  on  plea  of  justification,  not  conclusive  as  to  fair  comment  and  privilege, 
in  action  for  repeating  the  libel)  ;  Cleverley  v.  Gaslight  and  Coke  Co.  (1907),  24 
T.  L.  E.  93,  H.  L.  (memorandum  of  agreement  for  weekly  payments  recorded 
under  Workmen's  Compensation  Act,  not  conclusive  as  to  cause  of  subsequent 
death) ;  and  see  p.  332,  ante.  It  was  held  by  Sir  J;  P.  Wilde  that  a  prior 
verdict  created  no  estoppel,  even  as  to  the  same  matters  put  in  issue  in  a  later 
Buit,  where  the  earlier  and  the  later  suit  were  triable  on  different  principles,  a 
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is  not  sufficient  that  they  were  decided  by  implication  (q).  On  this 
principle  a  plaintiff  who  has  two  heads  of  claim,  and  takes  a  verdict 
for  one  only,  full  relief  not  being  open  to  him  on  the  other,  is  not 
barred  in  a  subsequent  action  as  to  the  latter  (r).  But  where  relief 
is  properly  asked  of  a  competent  court,  and  after  trial  is  not  noticed 
in  a  judgment  granting  other  relief,  or  where  in  an  action  brought 
for  several  demands  there  is  judgment  for  one  only,  the  other  relief 
is  presumed  to  have  been  refused,  and  its  refusal  is  a  bar  to  a 
subsequent  action  for  the  same  cause  (s). 

495.  In  order  to  ascertain  what  was  in  issue  between  the  parties 
in  the  earlier  proceedings,  the  judgment  itself  must  of  course  be 
looked  at  (t),  and  the  verdict,  if  any,  on  which  it  is  founded  (a) ; 
and  where  there  have  been  pleadings,  these  should  also  be 
examined  (b),  being  in  fact  part  of  the  record.  The  same  principle 
applies  where  an  issue  has  been  directed  by  the  court.  In  short, 
whatever  goes  to  make  up  the  record  must  be  looked  at  (c) ;  and  no 
evidence  is  in  such  case  admissible  to  contradict  the  record  {d},  or 
to  show  that  more  was  in  issue  than  appears  upon  it  (e).  But 


different  species  of  evidence  being  admissible  in  each  {Bancroft  v.  Bancroft 
(1864),  3  Sw.  &  Tr.  597 ;  compare  Sopwith  v.  Sopwith  (1861),  30  L.  J.  (p.  m.  &  a.) 
131). 

(q)  Brandhjn  v.  Ord  (1738),  1  Atk.  571  ;  Newall  v.  Elliott  (1896),  1  H.  &  0. 
797  ;  Buck  v.  Buch,  [1896]  P.  152  (finding  that  A.  misconducted  herself  with  B. 
without  correlative  finding,  not  conclusive  against  B.).  See,  however,  note  (/), 
p.  339 ;  and  Humphries  v.  Humphries,  [1910]  1  K.  B.  796 ;  affiimed  [1910]  2 
K.  B.  531,  0.  A.  (an  issue  as  to  the  existence  of  an  agreement  having  been 
affirmed  in  a  former  action  between  the  same  parties,  the  defendant  cannot 
object  that  it  does  not  satisfy  the  Statute  of  Frauds  (29  Car.  2,  c.  3) ;  because, 
although  that  defence  was  not  pleaded,  and  therefore  could  not  be  relied  on  in 
the  former  action,  there  was  an  opportunity  of  pleading  it) ;  see  also  note  (q), 
p.  332,  ante;  and  compare  Saunders  v.  Vautier  (1841),  Or.  &  Ph.  240. 

(r)  Hadley  v.  Green  (1832),  2  Cr.  &  J.  374  (promissory  note  and  money 
received  for  value  of  stone,  subsequent  action  for  damages  for  quarrying  the 
stone),  following  Seddon  v.  Tutop  (1796),  6  Term  Eep.  607  ;  compare  Bagot 
{Lord)  V.  Williams  (1824),  3  B.  &  0.  235  ;  Grundy  v.  Townsend  (1888),  36  W.  R. 
531,  C.  A.  (prohibition  of  action  for  goods  sold  no  bar  to  subsequent  action  on 
account  stated)  ;  Bollard  v.  Spring  (1887),  51  J.  P.  501  (same  principle  applied 
in  criminal  proceedings) ;  see  title  Criminal  Law  and  Pegged ure.  Vol.  IX., 
p.  356,  and  notes  (m),  (?i),  p.  355,  ante. 

(s)  Blake  Y.  0' Kelly  ll8U),  9  I.  R.  Eq.  54;  Gregory  v.  Molesworth  (1747), 
3  Atk.  626;  and  see  Henderson  v.  Henderson  (1843),  3  Hare,  100,  114. 

{t)  Huffer  V.  Allen  (1866),  L.  E.  2  Exch.  15  ;  Shoe  Machinery  Go.  v.  Gutlan 
[1896]  1  Ch.  667 ;  Irish  Land  Commission  v.  Byan,  [1900]  2  I.  E.  565,  C.  A. 

(a)  JVant  v.  Moss  (1894),  70  L.  T.  178,  P.  C. 

(b)  Houstoun  v.  Sligo  (Marquis)  (1885),  29  Ch.  D.  448,  C.  A. ;  Be  South 
American  and  Mexican  Go.,  Ex  parte  Bank  of  England,  [1895]  1  Ch.  37,  C.  A. 

(c)  BoHnsonY.  DuleepSingh{lHl8),  11  Ch.D.  798,  C.  A.,  where  the  question  being 
as  to  the  effect  of  a  verdict  on  an  issue  directed  out  of  Chancery  under  the  old 
practice,  it  was  laid  down  that  in  order"  to  ascertain  what  had  been  determined 
not  only  the  findings  of  the  jury,  but  the  decree,  the  pleadings,  and  the  order 
directing  the  issues  must  be  looked  at. 

{d)  Whittaker  Y.Jackson  (1864),  2  H.  &  C.  926;  Keane  v.  O'Brien  (1871), 
5  I.  E.  C.  L.  531  (attempt  to  add  that  verdict  was  by  consent). 

(e)  Sintzenick  v.  Lucas  (1793),  1  Esp.  43;  the  judge's  reasons  cannot,  it  seems, 
be  looked  at  for  the  purpose  of  discovering  the  grounds  of  his  decision  {Be 
Bank  of  Hindustan,  Ghina,  and  Japan,  Alison's  Gase  (1873),  9  Ch.  App.  1,  26; 
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where,  after  trial  in  a  court  where  there  are  no  pleadings,  the  record 
of  that  court  is  relied  upon,  oral  evidence  is  admissible  to  show 
what  facts  were  in  issue  and  determined  as  the  basis  of  the  judg- 
ment, and  such  determination  is  conclusive  between  the  same 
parties  (/) ;  though  it  seems  doubtful  whether  before  the  Judicature 
Acts  it  was  pleadable  as  an  estoppel  (g). 

496.  Where,  however,  the  former  judgment  was  a  judgment  by 
default,  and  the  plaintiff  has  delivered  no  pleading,  the  estoppel  is 
limited  to  what  appears  on  the  face  of  the  judgment  itself  (/?).  On 
the  same  principle,  a  defendant  who  has  consented  to  judgment 
before  delivery  of  any  pleading  is  not  estopped  as  against  the 
plaintiff  from  subsequently  setting  up  matters  which  might  have 
constituted  a  defence,  because  they  have  never  been  in  issue  (i) ;  but 
it  is  otherwise  with  a  defendant  who  has  consented  to  judgment  after 
pleading  in  his  defence  the  matters  which  he  seeks  to  set  up  in  the 
later  proceeding  (k). 

497.  The  rules  as  to  how  far  parties  are  concluded  by  their 
allegations  and  admissions  in  pleadings  are  as  follows  : — The  facts 
actually  decided  by  an  issue  cannot  again  be  litigated  between  the 
same  parties,  and  are  evidence  between  them,  and  conclusive  for  the 
purpose  of  terminating  litigation.  So  are  the  material  facts  alleged 
by  one  party  which  are  directly  admitted  by  the  opposite  party,  or 
indirectly  admitted  by  making  a  traverse  on  some  other  facts,  but 
only  if  the  traverse  is  found  against  the  party  making  it.  But  the 
statements  of  a  party  in  a  declaration  or  plea,  though  for  the 
purpose  of  the  case  he  is  bound'  by  them,  ought  not  to  be  treated  as 
confession's  of  the  truth  of  the  facts  stated  (/). 


Sect.  4. 

Matters 
preventing 
Existence 
of  Estoppel. 


Judgment  by 
default  or 
consent. 


Effect  of 
statements 
in  pleadings. 


Ee  Alhop  and  Joy's  Contract  (1889),  61  L.  T.  213,  215,  q.v.,  as  to  looking  at 
tlie  registrar's  book  to  see  what  was  done  at  the  trial. 

(/)  Flitters  V.  Allfrey  (1874),  L.  E.  10  CP.  29,  following  Routledga  v.  Hislop 
(1860),  2  E.  &  E.  549. 

[g)  Flitters  v.  Allfrey,  supra,  at  p.  41  ;  and  see  Irish  Land  Commission  v. 
Ryan,  [1900]  2  I.  E.  565,  C.  A.,  p)e)^  Holmes,  L.J.,  at  p.  580. 

(/i)  Irish  Land  Commission  v.  Ryan,  supra.  As  to  effect  of  default  of  pleading, 
see  infra. 

(r)  Ooucher  v.  Clayton  (1865),  34  L.  J,  (CH.)  239  (consent  to  injunction  in 
patent  action  no  estoppel  against  denying  validity  and  infringement). 

(k)  Thompson  v.  Moore  (1889),  23  L.  E.  Ir.  599,  631,  667,  C.  A.  (validity  and 
infringement  denied  in  former  proceeding) . 

(Z)  Boileau  v.  Rutlin  (1848),  2  Exch.  665,  per  cur.,  at  p.  681 ;  and  see  Re 
Walters,  Neison  v.  Walters  (1889),  61  L.  T.  872;  reversed  on  other  points  (1890), 
63  L.  T.  328,  0.  A.  It  was  said  in  Carter  v.  James  (1844),  13  M.  &  W.  137,  that 
the  omission  to  traverse  an  allegation  made  in  one  action  does  not  estop  the 
party  pleading  from  traversing  it  in  another,  the  admission  implied  being  for 
the  purpose  of  that  action  only ;  but  this  statement  appears  to  be  too  general  in 
view  of  the  passage  quoted  in  the  text;  see  ffuttv.  Morrell  (1849),  3  Exch.  240, 
per  Pollock,  C.B.,  and  Parke,  B.,  at  p.  241,  and  the  remarks  in  2  Smith,  L.  C, 
11th  ed.,  p.  763;  compare,  however,  the  passage  quoted  in  the  next  note.  As  to 
an  omission  to  plead  the  Statute  of  Frauds,  see  Humphries  v.  Humphries,  [1910] 
1  K.  B.  796 ;  affirmed  [1910]  2  K.  B.  531,  0.  A.  ;  and  note  (l),  p.  339,  ante.  It 
was  at  one  time  thought  that  a  corporation  by  suing  on  a  contract  which  required 
a  seal  would  be  estopped  from  afterwards  objecting  in  a  cross  action  that  the  con- 
tract was  not  binding  on  them  {Fishmongers'  Co.  v.  Robertson  {184:3),  5  Man.  &  G. 
131,  192).    But  this  dictum  was  commented  on  in  Boileau  v.  Rutlin,  supra,  and  a 
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Estoppel. 


Sect.  4. 

Matters 
preventing 
Existence 
of  Estoppel. 

Default  of 
pleading. 

Confession 
of  defence. 


Payment  into 
court,  and 
taking  out. 


498.  A  party  who  has  suffered  judgment  in  default  of  defence 
is  not  estopped  from  pleading  in  a  later  action  matters  not  incon- 
sistent with  the  material  averments  in  the  statement  of  claim  in 
the  earlier  one,  e.g.^  matters  which  might  have  been  pleaded  in 
confession  and  avoidance  (m) ;  and  in  any  case  an  estoppel  cannot 
be  based  on  averments  which  are  not  a  necessary  part  of  the  record, 
and  are  neither  proved  nor  admitted  {n). 

But  a  plaintiff  who  has  replied  by  confessing  a  defence  of  matters 
arising  pending  action  (and  the  same  rule  would,  it  seems,  apply  to 
any  other  defence)  is  precluded  from  bringing  a  fresh  action  unless 
fresh  circumstances  arise  ;  the  matter  is  res  judicata  as  to  everything 
that  might  have  been  controverted  at  the  time  he  so  replied  (o). 

499.  Where  money  has  been  paid  into  court  in  satisfaction  of  a 
particular  cause  of  action  without  denial  of  liability,  and  taken  out 
by  the  plaintiff,  and  judgment  signed  for  his  costs,  it  seems  on  the 
foregoing  principles  that  the  defendant  is  estopped  from  denying 
material  averments  in  the  statement  of  claim  ( and  the  plaintiff 
from  denying  the  sufficiency  of  the  amount  {q) ;  and  the  same 


contrary  opinion  was  expressed  by  Lord  Campbell,  0.  J.,  in  delivering  the  judg- 
ment of  the  Queen's  Bench  in  Copper  Miners'  Co.  of  England  v.  Fox  (1851),  16 
Q.  B.  229,  which  opinion  was  treated  as  an  overruling  authority  in  Kidderminster 
Corporation  v.  Hardwiclc  (1873),  L.  E.  9  Exch.  13,  21,  23.  Under  the  modern 
system  a  party  is  not  bound,  even  for  the  purpose  of  the  case,  by  an  alternative 
pleading  {McConnell  v.  Murphy  (1873},  L.  E.  b  P.  0.  203,  220  (defendant  not 
estopped  by  pleading  an  alternative  construction  from  relying  upon  the  true 
construction  of  a  contract  set  out  in  his  defence) ;  see  E.  S.  0,,  Ord.  19,  r.  24 ; 
Berdan  v.  Greemvood  (1878),  3  Ex.  D.  251,  255  ;  and  title  Pleading). 

(m)  Hoiulett  v.  Tarte  (1861),  10  C.  B.  (n.  s.)  813;  compare  Davis  v.  Hedges 
(1871),  L.  E.  6  Q.  B.  687  ;  and  Rigge  y.  Burhidge  (1846),  15  M.  &  W.  598.  The 
language  of  Eitzgibbon,  L.J.,  in  Irish  Land  Commission  v.  Rt/an,  [1900]  2  I.  E. 
565,  0.  A.  at  p.  572,  "The  ground  and  extent  of  an  estoppel  arising  on  a 
judgment  by  default  must  be  found  on  the  face  of  the  judgment  itself,  and 
cannot  be  deduced  from  the  pleading  of  the  party  who  has  obtained  the  judg- 
ment, when  the  defendant  has  said  nothing  and  done  nothing,  and  merely 
allowed  judgment  to  go  by  default,"  if  it  means  that  material  averments 
in  the  statement  of  claim  cannot  be  looked  at,  goes  further  than  necessary 
for  the  decision  of  the  case  and  seems  inconsistent  with  the  judgments  of  Byles 
and  Williams,  JJ.,  in  Howlett  v.  Tarte,  supra. 

(n)  Irish  Land  Commission  v.  Ryan,  supra,  per  Holmes,  L.J.,  at  p.  583. 

(o)  Newington  v.  Levy  (1870),  L.  E.  6  0.  P.  180,  Ex.  Ch.,  per  Beamwell,  B., 
at  p.  189;  compare  Hall  v.  Levy  (1875),  L.  E.  10  0.  P.  154,  and  Sandioich  Cor- 
porationy.  R.  (1847),  10  Q.  B.  571,  Ex.  Oh.  (return  by  corporation  of  compliance 
with  writ  of  mandamus  to  assess  compensation  for  a  discharged  officer  in  respect 
of  certain  specified  offices  estops  them,  in  proceedings  to  compel  them  to  give  a 
bond  for  the  amount  assessed,  from  denying  that  he  held  those  offices).  On  an 
interpleader  issue,  all  grounds  of  claim  or  defence  are  open,  and  therefore  a 
party  cannot  after  failing  at  the  trial  to  raise  any  such  ground  do  so  in  subse- 
quent proceedings  {Re  Hilton,  Ex  parte  March  (1892),  67  L.  T.  594 ;  compare 
Williams  v  .Richardson  (1877),  36  L.  T.  505). 

[p]  But  not  from  setting  up  other  matters  which  might  have  constituted  a 
defence  [Rigge  v.  Burhidge  (1846),  15  M.  &  W.  598).  Secus  also  when  liability 
is  denied  {Coote  v.  Ford,  [1899]  2  Oh.  93,  0.  A.). 

{q)  See  Sanders  v.  Hamilton  (1907),  96  L.  T.  679  (plaintiff,  who  had  by  mistake 
claimed  too  httle  and  taken  it  out  of  court  when  paid  in  by  the  defendant,  an 
amendment  to  increase  the  claim  being  disallowed,  and  judgment  thereupon 
entered  for  the  defendant,  was  barred  from  bringing  an  action  for  the  alleged 
balance) ;  compare  Haddow  v.  Morton,  [1894]  1  Q.  B.  565,  0.  A. 
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result  would  seem  to  follow  where  the  plaintiff,  having  taken  out  Sect.  4. 
the  money,  merely  abandons  the  acticn,  and  no  judgment  is  signed  ;  Matters 

but  where  a  sum  is  paid  into  court  generally  in  satisfaction  of  preventing 

several  causes  of  action,  and  the  plaintiff  pursues  the  latter  course,  Existence 
he  is  not  estopped  from  proceeding  for  a  particular  item  unless  it  Estoppel, 
appears  on  inquiry  that  the  sum  paid  in  included  that  item  (r). 

Sub-Sect.  7. — Record  of  other  than  Final  Judgment. 

500.  As  already  stated,  in  order  to  give  rise  to  an  estoppel,  the  interlocutory 
record  must  be  that  of  a  judgment  which  is  final  in  substance  if  not  in  judgments, 
form — that  is,  not  interlocutory  merely  (s).   Thus  the  dismissal  of  an 

action  for  want  of  prosecution  is  no  bar  to  a  new  action — it  amounts 
to  nothing  [t) ;  and  this  is  so  where  such  dismissal  is  by  consent,  if 
there  was  no  compromise  of  the  cause  of  action  {a) ;  and  the  accept- 
ance of  money  paid  into  court  with  denial  of  liability  creates  no 
res  judicata,  and  the  parties  are  not  precluded  from  reopening  the 
matters  in  dispute,  except  so  far  as  regards  the  damages  for  the 
particular  cause  of  action  in  respect  of  which  it  is  paid  in  {h).  It 
has  been  seen  that  a  verdict  without  judgment  is  ineffectual  to 
raise  an  estoppel  (c)  ;  a  fortiori  the  discharge  of  a  jury  without 
finding  on  an  issue  submitted  to  them  will  not  prevent  the  same 
issue  being  litigated  again  {d). 

501.  A  sheriff's  return  to  a  writ  of  execution  occupies  a  SherifE's 
somewhat  peculiar  position  {e).    It  certainly  is  not  a  final  judg-  return, 
ment,  nor  indeed  a  judgment  at  all ;  but  it  has  been  said  to  be  of 

such  high  regard  that  no  averment  can  be  admitted  against  it  (/). 
This  proposition,  however,  must  be  limited  to  the  proceeding  in 
which  the  return  is  made,  for  the  same  authority  points  out  that 


(r)  Holland  v.  Clark  (1842),  1  Y.  &  C.  Ch.  Cas.  151 ;  compare  Bagot  {Lord)  v. 
Williams  (1824),  3  B.  &  C.  235  (judgment  by  default,  and  subsequent  action  for 
further  sum). 

{s)  See  p.  326,  ante;  Be  Greaves,  Ex  parte  Whiiton  (1880),  43  L.  T.  480. 
The  same  principle  applies  to  foreign  judgments  [Nouvion  v.  Freeman  (1889),  15 
App.  Cas.  1) ;  see  title  Conflict  of  Laws,  Yol.  YI.,  p.  282. 

{t)  Byrne  v.  Frere  (1828),  2  Mol.  157,  180  ;  compare  E.  v.  Maij  (1880),  5 
Q.  B.  D.  382  (default  of  appearance  on  application  to  quash  affiliation  order) ; 
Be  Hampshire  Co-operative  Milk  Co.,  PurcelVs  Case  (1880),  29  W.  E.  170. 

(a)  Magnus  v.  National  Bank  of  Scotland  (1888),  57  L.  J.  (ch.)  902  ;  compare 
the  old  pi-actice  in  Chancery  of  dismissing  a  bill  without  prejudice  to  the 
plaintiff's  right  to  sue  at  law  ;  see  Seymour  y.  Nosworthy  (1670),  1  Cas.  in  Ch.  155  ; 
Rochester  Corporation  v.  Lee  (1849),  1  Mac.  &  G.  467,  470;  Langmead  v.  Maple 
(1865),  18  C.  B.  (n.  s.)  255  ;  compare  Collins  v.  ^Cave  (1858),  27  L.  J.  (ex.)  146 
(bill  dismissed  for  want  of  equity)  ;  Peters  v.  Tilly  (1886),  11  P.  D.  145  (failure 
of  probate  action  for  want  of  evidence  of  contents  of  will). 
.    (b)  Coote  V.  Ford,  [1899]  2  Ch.  93,  C.  A. 

(c)  See  p.  326,  ante ;  O'Connor  v.  Maloyie  (1839),  6  CI.  &  Fin.  572,  596 ;  Bancroft 
V.  Bancroft  (1864),  3  Sw.  &  Tr.  597,  599. 

(d)  Carnegie  v.  Carnegie  (1886),  17  L.  E.  Ir.  430,  C.  A.;  R.  v.  Charlesiuorth 
(1861),  1  B.  &  S.  460  (prosecution  for  misdemeanour);  see  title  Criminal 
Law  and  Procedure,  Yol.  IX.,  p.  356.  Discontinuance  without  leave  is  no 
defence  to  a  subsequent  action  (E.  S.  C,  Ord.  26,  r.  1).  The  withdrawal  of 
a  juror  does  not  even  put  a  legal  end  to  the  actual  litigation  {Thomas  v.  Exeter 
Flying  Post  Co.  (1887),  18  Q.  B.  D.  822). 

(e)  See  title  Execution. 

(/)  Com.  Dig.  (ed.  1822),  tit.  Eetorn,  G;  Harrington  v.  Taylor,  (1812),  15 
East,  378,  383 ;  R.  v.  Howe  (1694),  Comb.  295. 
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Sect.  4.     the  remedy  is  by  action  for  a  false  return  {g),  so  that  in  subsequent 
Matters     proceedings  it  may  be  controverted.     Thus  a  return  of  rescue 
preventing  ig  in  that  proceeding  so  far  conclusive  against  the  rescuer  that 
^^st®^c®    it  was  the  practice  of  the  courts  to  grant  a  rule  absolute  for  attach- 
ment  in  the  first  instance,  without  allowing  him  to  show  cause,  and 
this  was  the  ratio  decidendi  of  a  modern  case  Qi).    Indeed,  it  is  said 
to  be  itself  a  conviction  against  the  rescuer  {i).    But  in  an  action 
for  a  false  return  he  may  show  that  he  was  not  a  rescuer  in  fact 
and  recover  damages  on  that  footing  {j). 

The  return  was  always  conclusive  in  a  proceeding  by  sci.  fa. 
against  the  sheriff  as  to  the  value  of  the  goods  seized  {k) ;  and  if 
he  return  goods  to  the  value  of  the  debt,  and  that  they  have  been 
rescued,  he  must  answer  to  the  value  returned  {I) :  because  the 
defendant  is  discharged  by  the  seizure,  and  the  plaintiff  has  no 
other  remedy  (m).  It  is  also  conclusive  against  him  as  to  the  amount 
of  fees  taken  by  his  bailiff,  since  he  thereby  recognises  the  act  done 
as  his  own  (n). 

But  a  return  that  he  has  seized  the  goods  of  the  judgment- 
debtor  is  not  conclusive  that  the  goods  seized  were  the  judgment 
debtor's,  even  against  the  sheriff  himself,  in  an  action  by  the  creditor 
for  a  false  return ;  because  if  that  were  not  the  case  the  creditor 
sustained  no  damage  (o).  Nor  is  a  sheriff  estopped  by  a  return  ot 
fieri  feci  frpm  showing  that  the  execution  debtor  had  a  defeasible 
title  which  has  been  defeated  by  matter  subsequent  (p).  It  need 
hardly  be  added  that  a  return  which  is  true  as  far  as  it  goes  is  not 


(g)  Com.  Dig.  (ed.  1882),  tit.  Eetorn,  G-,  citing  (1772),  Lofft,  372  ;  Dave- 
nant  v.  Salisbury  {BisJiop)  (1672),  1  Vent.  223,224;  see  title  Sherifes  and 
Bailiffs. 

(A)  Gohby  v.  Dewes  (1833),  10  Bing.  112 ;  Brasyer  v.  Maclean  (1875),  L.  E.  6 
P.  C.  398,  405. 

(i)  Com.  Dig.  tit.  Eescous,  D,  6  ;  B.  v.  Pemher  (1735),  Lee  temp.  Hard.  112* 
2  Dyer,  212  a,  pi.  36;  Fawcet  v.  Catten  (1674),  T.  Jo.  39;  note  to  Mildmay  v. 
Smith  (1671),  2  Saund.  343  ;  2  Wms.  Saund.  (ed.  1871),  739  ;  B.  v.  Philips  (1732)„ 
Barnes,  429. 

(y)  Brasyer  v.  Maclean,  supra.  In  such  an  action  the  plaintiff  need  not  prove 
malice  or  want  of  probable  cause.  In  other  respects  it  has  some  analogy  to  an 
action  for  maliciously  instituting  legal  proceedings  of  such  a  kind  as  could  not 
terminate  in  favour  of  the  person  complaining  of  them,  who  is  therefore  not 
required  to  prove  such  termination  {Steward  v.  Oromett  (1859),  7  0.  B.  (n.  s.) 
191) ;  see  title  Malicious  Prosecution. 

[k)  The  sheriff  by  his  return  is  charged  to  the  full  value  at  all  events,  except 
the  goods  be  perishable,  or  lost  by  the  act  of  God  {Clerh  v.  Withers  (1704),  6  Mod. 
Eep.  290,  per  Holt,  0. J.,  at  pp.  293,  296) ;  see  title  Sheriffs  and  Bailiffs. 

(Z)  Clerk  v.  Withers,  supra,  at  p.  299,  following  Mildmay  v.  Smith,  supra. 

(m)  Stimson  v.  Farnham  (1871),  L.  E.  7  Q.  B.  175,  179,  180;  SUe  v.  Finch 
(1618),  2  EoU.  Eep.  57. 

{n)  Com.  Dig.  (ed.  1822),  tit.  Eetorn,  G.  Therefore  he  was  liable  in  civil  pro- 
ceedings under  stat.  (1587)  29  Eliz.  c.  4  (repealed  by  Sheriffs  Act,  1887  (50  &  51 
Yict.  c.  55),  s.  39),  to  treble  damages  at  the  suit  of  the  party  grieved,  if  it  appeared 
by  his  return  that  greater  fees  had  been  taken  than  that  statute  allowed  (citing 
AsHURST,  J.,  Woodgate  v.  Knatchhul  {llSI),  2  Term  Eep.  148,  154) ;  distinguish 
Scarfe  v.  Halifax  (1840)  7  M.  &  W.  288. 

(o)  Stimson  v.  Farnham,  supra,  dissenting  from  the  dictum  of  Lord  Camp- 
bell, O.J.,  in  Bemmett  v.  Laivrence  (1850),  15  Q.  B.  1004,  at  p.  1010. 

(p)  Standish  \,Bo$s  (1849),  3  Exch.  527,  following  Brydgesy.  Walford  {1811), 
6  M.  &  S.  42. 
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to  be  taken  to  mean  more  than  it  says,  so  as  to  estop  the  sheriff  Sect.  4. 
from  denying  what  he  never  affirmed  (^).  Matters 

preventing 

Sub-Sect.  8, — Estoppel  against  Estoppel,  Existence 

502.  It  has  been  said  by  Lord  Coke  (r),  and  the  statement  has  Estoppel, 
been  repeated  in  text-books  of  authority  (s),  that  "  estoppel  against  Estoppel 
estoppel  doth  put  the  matter  at  large."    In  a  recent  case,  however,  elowei^ 
the  judge  declined  to  act  on  this  principle,  for  which  he  could 

*'  find  no  authority  "  other  than  text-books  {t).  The  result  of  this 
decision  is  that  an  existing  estoppel  arising  from  a  judgment  inter 
partes  is  not  affected  by  a  subsequent  judgment,  even  though  it  be 
in  rem,  at  all  events  where  the  parties  to  the  later  judgment  are 
different,  or  are  not  both  representing  the  same  interest  as  in 
the  earlier  proceedings  {a).  On  the  other  hand,  a  high  authority 
has  suggested  that  had  there  been  conflicting  judgments  in  rem 
in  the  case  under  consideration  as  to  the  status  of  the  same  highway, 
the  effect  "  might  have  been  to  set  the  whole  matter  at  large  "  (i). 

Sub-Sect,  9. — Second  Action  hegun  hefore  Judgment  in  First. 

503.  A  lis  pendens  without  judgment  creates  no  estoppel  (c),  and  it  Later  action 
seems  that  a  judgment  cannot  take  effect  as  a  res  judicata,  or  an  begun  before 
estoppel  unless  it  was  given  before  the  proceedings  in  which  it  is  of  ea^riieT^^^^ 
relied  upon  were  commenced  ((/). 

[q)  Scarf e  v.^  Halifax  (1840),  7  M.  &  W.  288  (sheriff's  return  that  he  had 
levied  of  the  pl'aintiff's  chattels  £67  does  not  affirm  that  £30  further,  demanded 
for  charges,  was  also  the  plaintiff's  money).  This  is  really  an  application  of  the 
maxim  that  "estoppels  must  be  certain  to  every  intent"  (seep.  379,  pos^); 
and  see  llemmett  v.  Laurence  (1830),  15  Q.  B.  1004,  1010. 

(r)  Co.  Litt.  352  b. 

(s)  See,  for  example,  2  Smith,  L.  C,  11th  ed.,  p.  750. 

{t)  Poulton  V.  Adjustalle  Cover  and  Boiler  Block  Co.,  [1908]  2  Ch.  430,  C.  A., 
per  Paeker,  J.  The  only  authorities  cited  appear  to  have  been  Priestman  v. 
Thomas  (1884),  9  P.  D.  70,  210,  G.  A.,  and  B.  v.  Hiitchings  (1881),  6  Q.  B.  D. 
300,  0.  A.,  of  which  the  former,  as  the  learned  judge  pointed  out,  did  not  rest 
on  the  doctrine  in  question,  but  upon  the  practice  of  the  Probate  Division  as  to 
the  revocation  of  its  own  decrees ;  see  note  {d),  p.  338,  ante. 

(a)  Poulton  V.  Adjustalle  Cover  and  Boiler  Block  Co.,  supra,  where  a  party 
against  whom  judgment  had  been  recovered  for  an  injunction  and  an  inquiry 
as  to  damages,  in  an  action  for  infringement  of  a  patent,  the  validity  of  which 
was  in  issue,  having  subsequently,  suing  as  a  member  of  the  public,  obtained 
an  order  (in  the  nature  of  a  judgment  in  rem  ;  see  p.  328,  ante)  for  revocation  of 
the  patent,  was  not  allowed  at  the  inquiry  to  set  up  the  invalidity  of  the  patent 
in  extinction  or  reduction  of  damages  ;  affirmed  in  C.  A.  on  somewhat  different 
grounds  {Hid.). 

(h)  B.  y.  Hutchings  (1881),  6  Q.  B.  D.  300,  C.  A.,  per  Lord  Selboene,  L.C.,  at 
p.  303.  As  to  the  application  of  this  doctrine  to  estoppel  by  representation,  see 
Dixon  V.  Kennaway  &  Co.,  [1900]  1  Ch.  833,  per  Farwell,  J.,  at  p.  840  ;  p.  381, 
post. 

(c)  mtchin  V.  Camplell  (1771),  2  Wm.  Bl.  779,  830.  But  the  pendency  of 
another  suit  for  the  same  cause  might  formerly  be  pleaded  in  abatement,  not 
on  the  ground  of  estoppel,  but  for  the  prevention  of  vexatious  litigation  (see 
BuUen  and  Leake,  Precedents  of  Pleadings,  3rd  ed.,  p.  473,  note(c)  ;  Reyiry  v. 
Goldney  (1846),  15  M.  &  W.  494).  The  object  is  now  attained  by  application 
to  stay ;  see  M' Henry  v.  Lewis  (1882),  22  Ch.  D.  397,  C.  A. ;  and  title  Practice 
AND  Procedure. 

{d)  Houstoun  v.  Sligo  (Marquis)  (1885),  29  Ch.  D.  448,  C.  A.  (Irish  judgment) ; 
compare  The  Delta  ^876),  1  P.  D.  393  (foreign  judgment). 
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Part  III. — Estoppel  Quasi  of  Record. 

Sect.  1. — Judgments  of  Courts  not  of  Record, 

504.  The  doctrine  of  estoppel  by  record  has  been  extended  by 
analogy  to  the  decisions  of  all  tribunals  which  have  jurisdiction, 
whether  by  the  law  of  this  country  {e),  or  by  the  consent  of 
parties  (/),  or  by  the  law  of  the  country  to  whose  tribunals  the 
parties  have,  or  may  be  presumed  from  their  conduct  to  have, 
submitted  themselves  {g). 

The  estoppel  which  arises  from  the  decisions  of  such  tribunals 
has  been  conveniently  named  "  estoppel  quasi  of  record  "  (Ji).  The 
number  and  importance  of  estoppels  of  this  character  has  been 
much  diminished  by  modern  legislation.  The  ecclesiastical  courts 
are  not  courts  of  record  ;  and  down  to  1857  the  jurisdiction  as  to 
grants  of  probate  and  letters  of  administration,  and  matrimonial 
causes  (not  being  proceedings  for  damages  for  crim.  con.,  or 
for  divorce  d  vinculo  for  causes  other  than  nullity)  belonged  to 
them.  The  decrees  of  the  courts  created  in  that  year  with  juris- 
diction in  these  matters,  and  those  of  the  High  Court  of  Justice, 
to  which  that  jurisdiction  has  been  transferred,  are  matters  of 
record  (i)  and  fall  within  the  rules  already  discussed. 

But  before  the  legislation  referred  to  the  final  decrees  of  the 
ecclesiastical  courts,  whether  relating  to  grants  of  probate  and 
administration  (A:)  or  to  matrimonial  suits,  were  conclusive  between 
the  parties  ;  and  where  they  created  or  affected  the  status  of  a 
party,  upon  all  persons,  as  being  in  the  nature  of  judgments 
in  rem  (Z) ;  and  the  same  principles  are  still  applicable  to  the 


(e)  The  law  hatli  respect,  not  only  to  courts  of  record  and  judicial  proceed- 
ings there,  but  even  to  all  other  proceedings  where  the  person  who  gives 
judgment  or  sentence  hath  judicial  authority"  {Phillips  v.  Bury  (1694),  1  Ld. 
Eaym.  5;  see  the  judgment  of  Lord  Holt,  C.J.,  2  Term  Eep.  346,  at  p.  357  ; 
(pompare  B.  v.  Orundon  (1775),  1  Cowp.  315). 

(/)  A  decree  to  be  admissible  evidence  must  be  that  of  a  court  known  to  the 
law  of  this  country,  or  of  competent  jurisdiction,  or  must  be  founded  on  a 
voluntary  submission;  see  Rogers  v.  Wood  (1831),  2  B.  &  Ad.  245,  256.  The 
decision  of  an  arbitrator  upon  the  construction  of  an  agreement  which  was 
referred  to  him  for  interpretation  is  conclusive  between  the  parties  in  an  action 
for  subsequent  breaches  of  the  same  agreement  {Gueret  v.  Audouy  (1893),  62 
L.  J.  (Q.  B.)  633,  C.  A.). 

{g)  As  to  foreign  judgments,  see  title  Conflict  oe  Laws,  Yol.  YI.,  pp.  284, 
286. 

(Ji)  This  expression  seems  to  have  been  originated  by  the  late  Mr.  J.  W.  Smith; 
see  2  Smithy  L.  0.,  11th  ed.,  p.  773. 

(i)  See  Court  of  Probate  Act,  1857  (20  &  21  Yict.  c.  77),  s.  23  ;  Matrimonial 
Causes  Act,  1857  (20  &  21  Yict.  c.  85),  s.  6  ;  Judicature  Act,  1873  (36  &  37- 
Yict.  c.  66),  s.  16. 

[l)  Noel  V.  Wells  (1668),  1  Lev.  235 ;  Allen  v.  Bundas  (1789),  3  Term  Eep. 
125 ;  Allen  v.  MTheroon  (1847),  1  H.  L.  Cas.  191. 

(Z)  Bunting  v.  Lepingwell  (1585),  4  Co.  Eep.  29  a;  Kemi's  Case  (1606),  7  Co. 
Hep.  42  b,  43  b  ;  Da  Costa  v.  Villa  Real  (1734),  2  Stra.  961 ;  Harrison  v.  South- 
ampton Corporation  (1853),  22  L.  J.  (CH.),  372  ;  reversed  on  the  ground  of  fraud 
and  collusion  {ibid.,  722,  C.  A.).    A  decree  in  a  jactitation  suit,  not  in  aflEirm-  | 
ance  of  the  marriage,  merely  operated  in  personam;  see  Kingston's  (Duchess)  i 
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decrees  of  ecclesiastical  courts  in  matters  over  which  they  retain 
their  jurisdiction  (in). 

505.  The  Admiralty  Court  was  not  a  court  of  record  (n),  and 
the  conclusiveness  of  its  sentences  rested  on  the  general  principle 
laid  down  by  Lord  Holt  (o) ;  but  their  conclusiveness  (so  far  as 
the  jurisdiction  enabled  them  to  give  rehef)  (p)  has  never  been 
doubted  (q), 

506.  It  is  assumed  that  the  sentence  of  a  court-martial 
might  be  pleaded  by  way  of  estoppel  and  relied  on  as  conclusive 
between  the  parties  (r) ;  but  there  seems  to  be  no  direct  decision 
upon  the  point  (s).  The  order  of  a  naval  court  under  the  powers 
conferred  by  the  Merchant  Shipping  Act,  1894,  is  expressly  made 
"  in  any  subsequent  legal  proceedings  conclusive  as  to  the  rights 
of  the  parties  "  (t).  Therefore  such  an  order  made  on  the  com- 
plaint of  the  master  finding  seamen  guilty  of  wilful  disobedience 
and  neglect  of  duty,  and  ordering  their  discharge  and  forfeiture  of 
their  wages,  is  conclusive  in  subsequent  proceedings  between  the 
seamen  and  their  owners  for  wages  and  wrongful  dismissal  {a). 

507.  The  principle  of  conclusiveness  has  been  applied  to  deci- 
sions not  of  record  in  numerous  cases,  of  which  the  following 
are  examples : — A  sentence  of  expulsion  passed  by  a  college  (b) ; 
of  deprivation  by  a  college  visitor  (c) ;  of  trustees  dismissing  a 


Case  (1776),  2  Smith,  L.  C,  llth  eel.,  731,  738.  The  case  of  Jones  v.  Boio  (1692), 
Carth.  225,  appears  to  conflict  with  this  view,  but  though  the  sentence  there 
relied  on  is  said  to  have  been  in  a  jactitation  suit,  its  form,  that  there  was  no 
marriage,  and  that  the  parties  might  marry  separately,  suggests  a  nullity  suit 
(compare  the  sentence  in  Kenn's  Case  (1606),  7  Co.  Eep.  42  b,  43  b).  There 
may,  therefore,  be  some  error  in  the  report;  see  also  Meadows  v.  Kingston 
(Duchess)  (1775),  Amh.  756. 

(m)  it.  V.  Grundon  {lllo),  1  Cowp.  315,  322;  see  cases  as  to  sentences  of  depri- 
vation cited  by  Lord  Holt,  C.J.,  in  Phillips  v.  Bury  (1694),  2  Term  Eep.  346, 
354  ;  Kingston's  {Duchess)  Case,  supra. 

(w)  3  Bi.  Com.,  4th  ed.,  69. 

(o)  See  note  (e),  p  362,  a7ite. 
.  (p)  See  Nelson  v.  Couch  (1863),  15  C.  B,  (n.  s.)  99. 

(7)  Hughes  v.  Cornelius  (1681),  2  Show.  232;  and  see  Lindo  v.  Rodney  (1749), 
cited  2  Doug.  (k.  b.),  612,  617. 

(r)  Hannaford  v.  Hunn  (1825),  2  C.  &  P.  148,  j^er  Abbott,  C.J".,  at  p.  155; 
and  see  2  Smith,  L.  C,  llth  ed.,  783. 

[s)  See  R.  v.  8uddis  (1801),  1  East,  306,  316,  317  ;  Grant  v.  Gould  [Sir  Charles) 
(1792),  2  Hy.  Bl.  69,  100.  The  civil  courts  have  no  jurisdiction  to  inquire  into 
the  sentences  of  courts  administering  "martial  law,"  but  this  rests  upon  a 
different  principle;  see  A.-G.  for  the  Cape  of  Good  Hope  v.  Van  Reenen,  [1904] 
A.  C.  114,  P.  C. ;  TilonJw  v.  A.-G.  of  Natal,  [1907]  A.  C.  93,  P.  C. 

{t)  bl  &  58  Yict.  c.  60,  s.  483  (2). 

(a)  Hutton  v.  Ras  Steam  ShijJjmig  Co.,  Ltd.,  [1907]  1  K.  B.  834,  C.  A.  The 
discharge  would  seem  to  be  in  the  nature  of  a  judgment  in  rem,  and  so 
perhaps  the  forfeiture  (which  might  be  described  as  a  condemnation)  of  their 
wages;  but  not  so  the  finding  of  guilty  {Caine  v.  Palace  Steam  Shipping  Co., 
[1907]  1  K.  B.  670,  C.  A. ;  affirmed  sub  nom.  Palace  Shipping  Go.,  Ltd.  v.  Cai7ie, 
[1907]  A.  C.  386 ;  and  see  note  (/),  p.  344,  ante. 

ip)  R.  v.  Grundon  (1775),  1  Cowp.  315.  The  court  of  the  vice-chancellor  of  a 
university,  is,  by  reason  of  his  power  to  imprison,  a  court  of  record  (Kemp  y, 
Neville  (1861),  10  C.  B.  (n.  s.)  523). 

(c)  Phillij^s  v.  Bury  (1694),  1  Ld.  Eaym.  5. 
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schoolmaster  (d)  ;  an  order  of  the  General  Medical  Council  (e)  ;  the 
award  of  an  arbitrator  (/).  So  orders  of  commissioners  of  sewers 
(not  made  between  the  parties  litigant)  have  been  held  admissible  as 
evidence  of  reputation,  on  the  express  ground  that  they  were 
adjudications  of  a  court  of  competent  jurisdiction  over  the  subject- 
matter  ig). 

It  seems  hardly  necessary  to  mention  that  an  estoppel  quasi  of 
record  will  be  prevented  from  arising  by  any  of  the  matters  which 
would  prevent  estoppel  by  record  (h). 

Sect.  2. — Approbation  and  Reprobation, 

Party  may  508.  On  the  principle  that  a  person  may  not  approbate  and 
andSotSe!  ^^P^obate,  a  species  of  estoppel  has  arisen  which  seems  to  be 
intermediate  between  estoppel  by  record  and  estoppel  in  pais,  and 
may  conveniently  be  referred  to  here.  Thus  a  party  cannot,  after 
taking  an  advantage  under  an  order  {e.g.,  payment  of  costs),  be 
heard  to  say  that  it  is  invalid  and  ask  to  set  it  aside  (i),  or  to  set  up  to 
the  prejudice  of  persons  who  have  relied  upon  it  a  case  inconsistent 
with  that  upon  which  it  was  founded  {k) ;  nor  will  he  be  allowed  to 


SECT.  1. 

Judgments 
of  Courts 
not  of 
Record. 


{d)  Doe  d.  Davy  v.  Haddon  (1783),  3  Doug.  (k.  b.)  310,  312. 

(e)  Hill  V.  Clifford,  [1907]  2  Oh.  236,  251,  C.  A.  ;  affirmed  on  other  points, 
suh  nom.  Clifford  v.  Timms,  [1908]  A.  C.  12 ;  see  Medical  Act,  1858  (21  &  22 
Vict.  c.  90),  s.  29  ;  Dentists  Act,  1878  (41  &  42  Vict.  c.  33),  s.  13  ;  and  title 
Medicine  and  Pharmacy. 

(/)  Gueret  v.  Audouy  (1893),  62  L.  J.  (q.  b.)  633,  C.  A.,  cited  p.  362,  ante;  but 
the  award  must  be  in  respect  of  the  very  matter  in  dispute.  It  is  not  sufficient 
that  it  can  be  made  by  inference  a  decision  upon  it.  Where  by  the  submission 
to  arbitration  the  arbitrators  required  certain  qualifications,  a  party  who  took 
part  in  the  proceedings  in  ignorance  of  the  fact  that  an  arbitrator  appointed 
by  the  other  party  was  not  qualified  was  held  not  to  be  estopped  from  denying 
the  validity  of  the  award  {Jungheim,  Hopldns  &  Co.  v.  Foukelmann,  [1909]  2 
K.  B.  948 ;  see  p.  389,  post).  The  verdict  of  a  jury  assessing  compensation 
under  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Yict.  c.  18),  and  the 
signed  judgment  thereon  of  the  sheriff,  are  constituted  a  record  by  s.  50 
{Neiuall  V.  klliot  (1863),  1  H.  &  C.  797) ;  and  see  note  (c),  p.  353,  ante. 

(g)  R.  V.  Leigh  (1839),  10  Ad.  &  El.  398,  411. 

(/i)  See  Harrison  v.  Southampton  Corpoi-ation  (1853),  4  De  G.  M.  &  0-.  137, 
C.  A.  (fraud) ;  Harris  v  .  Willis  (1855),  15  C.  B.  710  (want  of  jurisdiction) ;  Black- 
ham^  s  Case  (1709),  1  Salk.  290  (matter  not  in  issue) ;  and  other  cases  cited  at 
pp.  351  et  seq.,  ante.  As  to  estoppel  by  the  judgments  of  foreign  or  colonial 
courts,  including  those  of  Scotland  and  Ireland,  see  title  Conflict  op  Laws, 
Yol.  YL,  pp.  281 — 301.  The  following  additional  cases  on  the  subjects  there 
treated  may  also  be  referred  to  : — Jeannot  v.  Fuerst  (1909),  100  L.  T.  816  (sub- 
mission to  jurisdiction)  ;  Emanuel  v.  Symon,  [1908]  1  K.  B.  302_,  0.  A. 

{i)  Tinkler  v.  Hilder  (1849),  4Exch.  187.  In  Candy  v.  Gandy  (1885),  30  Ch.  D. 
57,  (j.  A.,  a  husband  who,  after  decree  of  judicial  separation  awarding  the  custody 
of  children  to  his  wife,  had  escaped  an  order  for  increase  of  alimony,  on  the 
ground,  inter  alia,  that  he  was  bound  by  a  separation  deed  to  provide  for  the 
children,  was  not  allowed  to  contend  that  as  a  result  of  the  order  depriving  him 
of  their  custody  he  had  been  released  from  his  obligation  under  the  deed ;  com- 
pare Caird  V.  Moss  (1886),  33  Ch.  D.  22,  C.  A.  .  _ 

{k)  Roe  V.  MiLtual  Loan  Fund  (1887),  19  Q.  B.  D.  347,  C.  A.  (a  bankrupt  having 
in  his  statement  of  affairs  returned  the  defendants  as  secured  creditors  on  the 
footing  that  their  bill  of  sale  was  good,  obtained  the  sanction  of  the  court  to  a 
composition  of  2s.  Qd.  in  the  £,  thereby  obtaining  an  advantage  and  inducing 
the  creditors,  including  the  defendants,  to  alter  their  position,  was  not  allowed 
afterwards  to  say  that  the  bill  of  sale  was  bad,  and  by  suing  the  defendants 
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go  beliind  an  order  made  in  ignorance  of  the  true  facts  to  the  pre-     Sect.  2. 
judice  of  third  parties  who  have  acted  on  it  (I).    And  conversely,  it  Approbation 
is  contrary  to  good  faith  and  equity  for  a  person  who,  though  not  a   and  Repro- 
party  to  the  proceedings  and  not  bound  by  the  judgment  therein,  bation. 
Imowing  all  the  circumstances  and  deliberately  taking  the  benefit 
of  the  jdugment,  stood  by  when  he  might  have  taken  steps,  by 
becoming  a  party  or  otherwise,  to  controvert  it,  afterwards  to  raise 
the  question  determined  by  it  a  second  time  (m).    But  the  mere 
fact  of  a  man  with  two  alternative  remedies  having  in  ignorance 
of  his  rights  pursued  one  and  received  a  payment  thereby,  will 
not  prevent  him  from  afterwards  pursuing  the  other,  if  he  is  able 
and  willing  to  restore  what  he  has  received  so  as  to  prevent  any 
wrong  being  done  to  any  person  by  his  change  of  remedy  (n).  But 
a  judgment  creditor  who,  after  succeeding  in  interpleader  proceed- 
ings, takes  out  of  court  the  money  paid  into  court  as  representing 
the  value  of  the  goods  to  abide  the  event,  cannot  afterwards  seize 
the  same  goods  in  respect  of  the  unsatisfied  balance  of  the  same 
judgment  debt,  so  as  to  get  the  value  of  the  goods  twice  over  (0). 


Part  IV. — Estoppel  by  Deed. 

Sect.  1. — la  General. 

509.  Estoppel  by  deed  (a)  is  based  on  the  principle  that  when  a  Estoppel 
person  has  entered  into  a  solemn  engagement  by  deed  under  his 


on  that  footing  to  obtaining  a  further  advantage  applying  the  dicta  of 
HoNYMA^-,  J.,  in  Smith  v.  Baker  (1873),  L.  R.  8  C.  P.  350,  at  p.  357)  ) ;  followed, 
Comitti  V.  Maker  (1905),  94  L.  T.  158  ;  compare  Scarf  v.  Jardine  (1882),  7 
App.  Cas.  345,  353,  360  ;  Hone  v.  Boyle  (1891),  27  L.  E.  Ir.  137,  C.  A.  ;  Neale  v. 
Electric  and  Ordmince  Accessories  Co.,  Ltd.,  [1906]  2  K.  B.  558,  C.  A. ;  McGlade 
V.  JRoycd  London  Mutual  Lnsurance  Society,  Ltd.,  [1910]  2  Ch.  169,  C.  A.  (plaintiff 
cannot  sue  as  member  of  a  company  on  the  footing  that  the  resolution  by  which 
it  was  converted  from  a  friendly  society  into  a  company  was  invalid). 

[l)  Re  LJyton,  Bartlett  v.  Charles  (1890),  45  Ch.  D.  458;  compare  Re  Bond, 
Ex  parte  Bacon  (1881),  17  Ch.  D.  447,  451,  C.  A. 

(m)  Re  Lart,  Wilhinson  v.  Blades,  [1896]  2  Ch.  788,  795  ;  compare  Roherts  v. 
Maddochs  (1843),  13  Sim.  549,  558,  559.  See  also  Tredegar  {Lord)  v.  Windus 
(1875),  L.  R.  19  Eq.  607  (a  party  having  sued  in  equity  on  a  policy  alleging  it 
to  be  void  in  law,  and  his  suit  having  been  dismissed  on  the  merits,  restrained 
from  afterwards  suing  at  law  on  the  footing  that  the  policy  was  legally  valid)  ; 
following  Phelps  v.  Prothero  (1855),  7  De  G-.  M.  &  (Jr.  722  (plaintiff  after  suc- 
cessfully suing  in  equity  for  specific  performance  restrained  from  suing  at  law 
for  damages,  but  granted  an  inquiry  in  the  equity  suit  for  the  same  purpose, 
although  the  facts  afforded  no  defence  to  an  action  at  law,  which  was  for  relief 
different  from  that  sought  in  equity ;  see  Phelps  v.  Prothero  (1855),  16  0.  B. 
370;  compare  Bushhy  y.  Ellis  (1853),  17  Beav.  279. 

{n)  Re  Collie,  Ex  parte  Adamson  (1878),  8  Ch.  D.  807,  818,  C.  A.;  compare 
Curtis  V.  Williamson  (1874),  L.  E.  10  Q.  B.  57. 

(o)  Iladdow  V.  Morton,  [1894]  1  Q.  B.  565,  C.  A.  ' 

(a)  Co.  Litt.  352  b;  2  Bl.  Com.  295;  Bac.  Abr.,  tit.  Leases  and  Terms  for 
Tears,  0,  ed.  1832,  pp.  850  seq. ;  Shep.  Touch.  53  showing  that  estoppel  is  not 
conhned  to  indentures,  but  may  be  raised  by  a  deed  poll.  There  is  no  case  of 
estoppel  by  deed  poll ;  but  see  Riqht  d.  Jeferys  v.  Bucknell  (1831),  2  B.  &  Ad.  278, 
2)er  Lord  Tentekden,  C.  J.,  at  p.  282  ;  ReChosfs  Trusts  (1883),  49  L.  T.  588,  590. 
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hand  and  seal  as  to  certain  facts,  he  shall  not  be  permitted  to  deny 
any  matter  which  he  has  so  asserted  (b).  It  is  a  rule  of  evidence 
according  to  which  certain  evidence  is  taken  to  be  of  so  high  and 
conclusive  a  nature  as  to  admit  of  no  contradictory  proof  (c).  The 
estoppel  being  a  rule  of  common  law,  must  be  "  certain  to  every 
intent  "  without  any  ambiguity  (d)  ;  but  the  averment  relied  upon 
to  work  an  estoppel  may  be  contained  in  the  recital  or  in  any  part 
of  the  deed  (e). 

510.  A  person  is  bound  by  the  recitals  in  a  deed  to  which  he  is 

a  party  (/)  whenever  they  refer  to  specific  facts  (g),  and  are  certain, 
precise,  and  unambiguous  (fi).    He  is  not  bound  by  inferences  which 


In  Cropper  v.  Smith  (1884),  26  Ch.  D.  700,  C.  A.  (an  action  arising  upon  the  assign- 
ment of  a  patent),  Cotton,  L.J.,  at  p.  105,  seems  to  assume  that  an  estoppel  may 
arise  on  a  deed  poll ;  Bowen,  L.J.,  however,  at  p.  708,  held  that  there  was  no 
estoppel  by  deed  "  because  the  people  who  claim  against  [the  patentee]  are  not 
parties  or  privies  to  the  deed,"  but  this  principle  would  clearly  apply  to  all  deeds 
poll;  Ery,  L.J.,  at  p.  713,  expresses  no  opinion  as  to  the  validity  of  the  argu- 
ment "  that  estoppel  may  arise  between  the  maker  of  a  deed  poll  and  all  to 
whom  it  is  addressed,  in  this  case,  all  men."  The  court  were  unanimous  that 
no  estoppel  arose  on  the  facts,  and  on  this  they  were  affirmed  {Smith  v.  Cropper 
(1885),  10  App.  Cas.  249,  259),  without  reasons  given;  as  to  the  meaning  and 
effects  of  deeds  in  general,  see  title  Deeds  Am)  Other  Instruments,  Yol.  X., 
p.  355. 

(&)  Bowman  v.  Taylor  (1834),  2  Ad.  &  El.  278,  per  Taunton,  J.,  at  p.  291 ; 
Bonner  v.  Wilkinson  (1822),  1  Dow.  &  Ey.  (k.  b.)  328  ;  Boberts  v.  Security  Co.,  Ltd. 
(1896),  13  T.  L.  E.  79,  0.  A.,  where  contents  of  a  deed  were  approved  but  after- 
wards execution  was  refused  and  the  deed  not  recognised,  no  estoppel  arose  as 
to  matters  recited ;  Foligno  v.  Martin  (1852),  22  L.  J.  (ch.)  502. 

(c)  Note  306  to  Co.  Litt.  352  b;  Simm  v.  Anglo-American  Telegraph  Co. 
(1879),  5  Q.  B.  D.  188,  per  Brett,  L.J.,  at  p.  206;  Loio  v.  Bouverie,  [1891]  3 
Ch.  82,  101,  0.  A.;  and,  among  older  cases,  Bainsford  v.  Smith  (1561),  Dyer, 
196  a;  Nash  v.  Turner  (1794),  1  Esp.  217  ;  Jones  v.  Williams  (1817),  2  Stark.  52  ; 
Harding  v.  AmUer  (18^38),  3  M.  &  W.  279. 

(d)  Heath  v.  Crealoch  (1874),  10  Ch.  App.  22;  Be  Holland,  Gregg  y.  Holland 
(1901),  85  L.  T.  304.  In  ejectment  by  lessor  to  recover  a  cellar,  it  was  held  that 
plaintiff  was  not  estopped  by  his  lease  from  showing  that  the  cellar  was  not 
comprised  in  it  {Doe  d.  Freeland  v.  Burt  (1787),  1  Term  Eep.  701 ;  see  also  Doe  d. 
Butcher  v.  Musgrave  (1840),  1  Mac.  &  G.  625). 

(e)  Shelley  v.  Wright  (1737),  Willes,  9  ;  Lainson  v.  Tremere  (1834),  1  Ad.  &  El. 
792;  Bowman  Y.  Taylor,  supjra,  at  p.  293;  Crofts  y.  Middleton  (1855),  2  K.  & 
J.  194.  But  quaere  whether  the  words  coming  after  "in  witness  whereof" 
are  part  of  the  deed  {Pearce  v.  Morrice  (1834),  2  Ad.  &E1.  84).  The  statement  of 
the  date  is  no  estoppel,  because  a  deed  operates  from  date  oi  delivery  {Taylor  v, 
M'Calmont  (1855),  4  W.  E.  59). 

(/)  1  Eoll  Abr.,  Estoppel,  P,  pi.  1,  citing  Doddington's  Case  (1594),  2  Co. 
Eep.  32  b,  33  b,  7;  Shelley  v.  Wright,  sup)ra ;  Lainson  v.  Tremere,  su])ra; 
Boiuman  v.  Taylor,  supra,  per  Lord  Denman,  C.J.,  at  p.  290,  expressly  over- 
ruling Co.  Litt.  352  b  [hj  ;  Jones  v.  Williams  (1817),  2  Stark.  52;  Pearl  Life 
Assurance  Co.  v.  Johnson,  [1909]  2  K.  B.  288,  Div.  Ct. 

{g)  Salter  v.  I^idley  (1689),  1  Show.  58  ;  Bensley  v.  Burdon  (1830),  8  L.  J.  (o.  S.) 
(ch.)  85,  as  explained  in  Bight  d.  Jeferys  v.  Bucknell  (1.831),  2  B.  &  Ad.  278,  per 
Lord  Tenterden,  C.J.,  at  p.  282  ;  Bulley  v.  Bnlley  (1874),  9  Ch.  App.  739,  751. 
Eecital  of  devise  held  to  give  rise  to  estoppel  {Clarke  v.  Hall  (1888),  24  L.  E,  Ir. 
316,  C.  A.,  affirming  S.  0.  22  L.  E.  Ir.  383,  per  Morris,  C.J.,  at  p.  387). 
Eecital  that  father  entitled  in  fee  bmding  a  son  party  with  father  to  mortgage 
deed  {Guardian  Assurance  Co.  v.  Avonmore  {Viscount)  (1872),  6  1.  E.  Eq.  391); 
and  see  title  Bonds,  Vol.  IIL,  p.  90, 

{h)  Bight  d.  Jeferys  v.  Bucknell,  supra;  Heath  v.  Crealock  (1874),  10  Ch.  App. 
22,  30,  0.  A. 
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may  be  drawn  from  the  statements  in  a  deed  (i),  and  a  recital  which 
is  true  so  far  as  it  goes,  though  incomplete,  does  not  prevent  the 
party  from  averring  what  is  necessary  to  complete  the  truth  {k). 

511.  Nothing  is  to  be  taken  by  way  of  "intendment,"  so  that 
there  is  no  such  thing  as  an  estoppel  by  something  implied  (/) ;  and 
the  averment  relied  upon  to  work  an  estoppel  must  be  of  something 
particular,  not  of  a  generality  {m).  A  covenant  that  a  man  has  a 
thing  is  not  equivalent  to  a  positive  statement  that  he  has  it,  and 
consequently  a  recital  of  title  in  order  to  work  an  estoppel  must 
aver  precisely  that  the  person  entitled  is  seised  in  fee  or  has  the 
legal  estate  (n),  and  thus  the  operative  words  of  an  ordinary 
conveyance  by  grant  create  no  estoppel  (o). 

512.  Where  the  truth  appears  by  the  same  instrument  there  can 
be  no  estoppel  unless  a  clear  intention  is  expressed  in  the  deed 
to  disregard  the  rule  {q). 

513.  And  a  person  who  knows  the  truth  of  the  circumstances 
under  which  a  deed  has  been  executed,  whether  he  has  acquired 

(i)  Crofts  V.  Middleton  (1855),  2  K.  &  J.  194,  204 ;  General  Finance,  Mortgage 
and  Discount  Go.  v.  Liberator  Permanent  Benefit  Building  Society  (1878),  10 
Oh.  D.  15 ;  Omuard  Building  Society  v,  Smithson,  [1893]  1  Ch.  1,  C.  A. ;  Williams 
V.  PincJcneij  (1897),  67  L.  J.  (CH.)  34,  C.  A. 

{k)  Lcrvett  v.  Lovett,  [1898]  1  Ch.  82. 

\l)  Bowman  v.  Taylor  (lcS34),  2  Ad.  &  El.  278,  292  ;  Bight  d.  Jeferys  v. 
Bucknell  (1831),  2  B.  &  Ad.  278,  282  ;  compare  Doe  d.  Slielton  v.  Shelton  (1835), 
3  Ad.  &  El.  265,  283,  where  it  was  held  that  a  person  executing  a  deed  of  con- 
veyance is  not  estopped  by  recitals  contained  in  anterior  deeds  which  go  to 
make  up  his  title;  and  Cutler  v.  Bower  (1848),  11  Q.  B.  973,  988;  Gillett  v. 
Ahhott  (1838),  7  Ad.  &  El.  783. 

(to)  Lainson  v.  Tremere  (1834),  1  Ad.  &  El.  792,  per  Lord  Denman,  C.J.,  at 
p.  801,  quoting  1  Eoll.  Abr.,  Estoppel,  P,  pi.  1  (see  p.  366,  note  (/),  ante), 
and  following  Salter  v.  Kidley  (1689),  1  Show.  58 ;  and  Bensley  v.  Burdon  (1830), 
8  L.  J.  (o.  s.)  (cn.)  85. 

(«)  General  Finance,  Mortgage  and  Discount  Co.  v.  Liberator  Permanent  Benefit 
Building  Society,  supra,  following  Bight  d.  Jejferys  v.  Bucknell,  supra;  Heath 
V.  Crealock  (1874),  10  Ch.  App.  22,  C.  A.,  followed  by  Williams  v.  Pinckney, 
supra;  Be  Norton,  Horton  v.  Perks,  Hoxton  v.  Clark  (1884),  51  L.  T.  420,  423  ; 
compare  Doe  d.  Nm^th  v.  Webber  (1837),  3  Bing.  (n.  c.)  922  ;  and  Bayson  v. 
Adcock  (1863),  9  Jur.  (n.  s.)  800,  for  application  of  the  principle  in  the  case  of 
copyholds. 

(o)  Heath  v.  Crealock,  supra ;  compare  Crofts  v.  Middleton  (1855),  2 
K.  &  J.  194,  for  the  case  of  lease  and  release.  In  an  innocent  conveyance 
there  can  be  no  estoppel  {Lovett  v.  Lovett,  supra,  per  JRomer,  J.,  at  p.  88).  As  to 
the  meaning  of  the  words  "  give"  or  "  grant"  in  a  deed,  see  title  Deeds  and 
Other  Instruments,  Yol.  X.,  p.  48. 

{p)  Bight  d.  Jefferys  v.  Bucknell,  supra,  following  Co.  Litt.  352  b;  Com. 
Dig.,  Estoppel,  E,  2;  Hermitage  v.  Tomkins  (1699),  1  Ld.  Raym.  729; 
Pargeier  v.  Harris  (1845),  7  Q.  B.  708  ;  Saunders  v.  Merryiveather  (1865),  3 
H.  &  C.  902. 

iq)  Jolly  V.  Arbuthnot  (1859),  4  De  G.  &  J.  224  ;  followed  in  Morton  v.  Woods 
(1869),  L.  E.  4  Q.  B.  293,  Ex.  Ch.  In  this  case  it  was  held  that  where  one 
party  executes  a  deed  whereby  he  attorns  tenant  to  the  other  so  as  to  give 
him  a  right  of  distress,  he  is  estopped  from  denying  the  existence  of  that  right 
although  the  instrument  shows  on  its  face  that  there  is  no  reversion  in  the  other 
party  which  would  support  it.  A  mortgagor's  right  of  distress  is  now  provided 
for  under  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Viet, 
c.  41),  s.  18,  so  that  the  number  of  cases  to  which  the  above  rule  would  apply 
is  still  further  limited. 
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Sect.  1.     Q-acia.  knowledge  personally  or  through  his  agent,  cannot  set  up  an 
In  General,  estoppel  in  his  own  favour,  if  the  circumstances  were  such  as  to 
make  the  deed  invalid  between  the  original  parties  (r). 

Principal  and  514.  Estoppel  may  be  set  up  against  a  principal  by  which  he  is 
agent.  concluded  from  repudiating  alterations  made  by  his  agent  in  a 

deed  subsequent  to  its  execution  by  the  principal,  if  in  consequence 
of  the  alterations  the  person  setting  up  the  estoppel  has  altered 
his  position  (s).  And  he  may  even  be  estopped  from  relying  upon 
the  terms  of  a  deed  for  its  true  interpretation  when  both  his  agent 
and  the  person  setting  up  the  estoppel  have  acted  under  the  deed 
in  a  manner  at  variance  with  the  exact  terms  of  the  deed  (t). 

Sect.  2. —  Upon  ivliom  hincling. 

Effect  of  515.  Estoppel  only  binds  the  parties  (including  their  privies)  (a), 

estoppel.  or  one  or  other  of  them,  to  the  deed  containing  the  representation 
relied  upon,  and  does  not  affect  the  rights  of  strangers  to  the 
deed  {h),  and  for  this  reason  it  is  said  that  estoppel  by  deed  ought 
to  be  mutual  or  reciprocal.  And  a  person  may  be  a  stranger  to  his 
own  deed  when  he  is  suing,  or  being  sued,  not  in  his  own  right,  but 
in  right  of  another  (c). 

When  a  recital  is  intended  to  be  a  statement  which  all  the  parties 
to  a  deed  have  mutually  agreed  to  admit  as  true,  it  is  an  estoppel 
upon  all ;  but  when  it  is  intended  to  be  the  statement  of  one  party 
only,  the  estoppel  is  confined  to  that  party.  The  intention  is  a 
question  of  construction  in  each  case  {d). 

(r)  Burgis  v.  Constantine,  [1908]  2  K.  B.  484,  0.  A.,  per  Gorell  Baenes,  P., 
at  p.  492  (quoting  and  approving  Bigham,  J.,  in  the  court  below),  wherein  the 
circumstances  were  such  as  to  make  the  deed  invalid  between  the  original  parties  ; 
compare  Heath  v.  Crealock  (1873),  L.  E.  18  Eq.  215,  242.  In  any  case  it  is  doubtful 
if  a  third  party  can  set  up  an  estoppel  upon  an  invalid  deed  ;  see  note  (A),  p.  369, 
]oo$t.  If  a  person  consents  to  join  in  a  conveyance,  being  told  generally  there 
are  objections,  it  must  be  taken  that  he  has  inquired  into  the  nature  of  the 
objections,  and  he  cannot  afterwards  raise  any  question  as  to  the  extent  of  his 
information;  see  Cholmondeley  v.  Clinton  (1817),  2  Mer.  171,  per  Grant,  M.E., 
at  p.  355,  following  Brayhroke  (Lord)  v.  Inskip  (1803),  8  Ves.  417  ;  Joyce  v. 
Maiulins  (1870),  40  L.  J.  (ch.)  105.   This  is  properly  part  of  the  doctrine  of  notice. 

(s)  Holdsworth  y.  Lancashire  and  Yorkshire  Insurance  Co.  (1907),  23  T.  L.  E. 
521. 

[t)  Ihid.  ;  Hough  v.  Guardian  Fire  and  Life  Assurance  Co.  (1902), 18  T.  L.  E. 
273.  Both  these  are  cases  on  policies  of  insurance  involving  questions  of 
agency,  and  the  ground  of  the  decision  in  each  is  the  principle  of  estoppel  in 
pais  rather  than  any  principle  peculiar  to  estoppel  by  deed. 

(a)  As  to  privies,  see  p.  343,  ante,  and  Co.  Litt.  352  a.  One  claiming  under 
a  grantor  is  estopped  from  taking  advantage  of  a  technical  defect  in  grant 
{Howard  v.  Shreiushury  {Earl)  (1867),  L.  E.  3  Eq.  218).  A  person  who 
executes  a  memorandum  indorsed  on  a  deed  may  be  bound  by  recitals  in  the 
deed  as  if  he  were  a  party  (Doe  d.  Gainsford  v.  Stone  (1846),  3  C.  B.  176). 

{h)  Faine  v.  Jones  (1874),  L.  E.  18  Eq.  320 ;  Moivatt  v.  Castle  Steel  and  Iron  \ 
Works  Co.  (1886),  34  Ch.  D.  58,  63,  C.  A.  ;  Foe  d.  MarchantY.  Errington  (1840), 
6  Bing.  (]sr.  c.)  79  ;  Gaunt  v.  Wainman  (1836),  3  Bing.  (n.  c.)  69  ;  Crachiall  v. 
Janson  (1879),  11  Ch.  D.  1,  C.  A.,  per  Ery,  J.,  at  p.  11. 

(c)  Metters  v.  Brotvn  (1863),  1  H.  &  C.  686,  693,  following  Doe  d.  Hornly  v. 
Glen  (1834),  1  Ad.  &  El.  49,  where  it  was  held  that  an  agreement  entered  into 
by  an  executor  de  son  tort  did  not  bind  him  after  he  had  become  rightful 
,  *  administrator. 

{d)  Carpenter  v.  BuUer  (1841),  8  M.  &  W.  209;  Young  y.  Eaincock  (1849),  7 
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Sect.  3. — Exceptions.  Sect.  3. 

o     c      ^     X.     7  Exceptions. 

Sub-Sect.  1. — Iraud,  ,  

516.  In  so  far  as  a  deed  is  void  on  the  ground  that  it  was  Exceptions 
obtained  by  fraud,  force,  or  other  foul  practice,  or  is  a  forgery,  no  ^3^0*^°^ 
estoppel  can  arise  upon  it  (e).  But  upon  the  principle  that  no  one  ^  ^^^^  ' 
can  allege  his  own  fraud  in  order  to  invalidate  his  own  deed,  it 

follows  that  a  person  will  be  precluded  from  opening  an  estoppel 
arising  from  admissions  in  a  deed  he  has  fraudulently  obtained  (/). 

517.  Although  the  circumstances  in  which  a  deed  has  been  False 
executed  may  be  such  as  to  justify  the  plea  as  between  the  parties 

of  ^^non  est  factum"  (g),  it  is  still  a  doubtful  question  whether,  contents  of 

if  there  be  a  false  representation  respecting  the  contents  of  a  deed,  deed. 

a  person  who  is  an  educated  person,  and  who  might,  by  very  simple 

means,  have  satisfied  himself  as  to  what  the  contents  of  the  deed 

really  were,  may  not,  by  executing  it  negligently,  be  estopped  as 

between  himself  and  a  person  who  innocently  acts  upon  the  faith 

of  the  deed  being  valid,  and  who  accepts  an  estate  under  it  {h). 

So,  too,  it  has  been  questioned  whether  a  person  can  be  permitted 

to  rely  on  an  estoppel  by  deed  in  his  own  favour  when  the  party 

against  whom  the  estoppel  is  being  set  up  was  induced  to  make 

the  representations  relied  on  by  the  fraud  of  a  third  party  acting, 

or  pretending  to  act,  on  behalf  of  the  person  setting  up  the  estoppel 

as  well  as  on  his  own  behalf,  even  though  the  person  setting  up 

the  estoppel  was  wholly  innocent  of  any  complicity  in  the  fraud  (i). 

518.  A  difficult  problem  occurs  in  connection  with  deeds  which  illegality, 
are  illegal  or  made  for  an  illegal  purpose,  for  in  certain  cases  such 


C.  B.  310;  iollowed  in  Sfroughill  Y.  Buck  (1850),  14  Q.  B.  781,  and  Wiles  y. 
Woodward  (1850),  5  Exch.  557.  Tlie  good  sense  of  the  much-quoted  dictum  of 
Go.  Litt.  47  b  and  352  a,  that  estoppel  by  deed  should  be  mutual,  is  questioned 
in  Bac.  Abr.,  Leases  and  Terms  for  Years,  O,  ed.  1832,  p.  851,  on  the  ground 
that  an  estoppel  may  arise  upon  a  deed  poll,  and  it  is  clearly  inconsistent  with 
the  proposition  in  the  text.  The  dictum  serves,  perhaps,  to  express  the  principle 
that  there  can  be  no  operation  of  estoppel  by  deed  collateral  to  the  operation  of 
the  deed  itself  ;  see  p.  372,  post. 

(e)  2  Bl.  Com.  30^)  ;  Ruhen  v.  Great  Fingall  Consolidated,  [1906]  A.  C.  439, 
446.  For  the  circumstances  under  which  a  deed  may  be  shown  to  be  void,  see 
title  Deeds  and  Other  Instruments,  Vol.  X.,  pp.  404  et  seq. 

if)  Montefiori  v.  Monte/iori  (1762),  1  Wm.  Bl.  363;  Doe  d.  Boherts  v.  Boberfs 
(18i9),  2  B.  &  Aid.  367. 

{g)  As  to  the  plea'of  "  non  est  factum,''  see  title  Deeds  and  Other  Instru- 
ments, Vol.  X.,  p.  404;  Hoivatson  v.  WeU,  [1908]  1  Ch.  1,  C.  A.,  affirming 
S.  C.  [1907]  1  Ch.  537. 

{h)  Hunter  v.  Walters  (1871^,  7  Ch.  App.  75,  per  Mellish,  L.J.,  at  p.  87; 
approved  by  Earwell,  L.J.,  in  Howatson  v.  Wehh,  supra,  at  p.  3,  distinguishing 
Swan  V.  North  British  Australasian  Co.  (1862),  7  H.  &  N.  603,  which  applied 
to  the  case  of  a  forged  transfer  of  shares  the  principles  of  representation  by 
conduct  established  by  PichardY.  Sears  (1837),  6  Ad.  &  El.  469,  as  explained 
by  Freeman  v.  CooJce  (1848),  2  Exch.  654;  Lloyds  Bank,  Ltd.  v.  Bullock, 
[1896]  2  Ch.  192  ;  King  v.  Smith,  [1900]  2  Ch.  425  ;  as  to  the  execution  of  a 
deed,  see  title  Deeds  and  Other  Instruments,  Vol.  X.,  pp.  382  et  seq.,  and 
in  the  case  of  a  blind  or  illiterate  person,  ibid.,  p.  393. 

{i)  Balkis  Consolidated  Co.  v.  Tomkinson,  [1893]  A.  C.  396,  per  Lord 
Macnaghten,  at  p.  410,  quoted  by  Lord  Davey  in  Buben  v.  Great  Fingall  Con- 
solidated, supra;  compare  Sheffield  Corporation  v.  Barclay,  [1905]  A.  C.  392. 
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Sect.  3. 
Exceptions. 


Effect  on 
parties. 


Mistake. 

Must  be 
genuine. 


No  estoppel 

against 

infants. 


deeds  may  be  set  aside  (k)  and  any  estoppel  arising  therein  will  be 
opened  (l).  Moreover,  where  a  statement  is  made  in  a  deed  for  the 
purpose  of  concealing  an  illegal  contract,  the  whole  matter  is  opened 
on  the  ground  that  persons  cannot  be  allowed  to  escape  from  the 
law  by  making  a  false  statement  (m). 

Consequently  under  the  Bills  of  Sale  Acts  there  can  be  no  estoppel 
so  as  to  prevent  a  person  asking  the  court  to  go  behind  the  form  of  the 
instrument  in  order  to  discover  the  real  nature  of  the  transaction  (n) . 

On  the  other  hand,  though  a  deed  may  be  bad  on  the  ground  that 
it  has  been  executed  to  effect  a  purpose  made  illegal  by  statute, 
yet  as  between  the  parties  it  may  not  be  competent  to  either  to  set 
up  its  invalidity,  on  the  principle  that  the  policy  of  the  law  always  is 
not  to  make  contracts  void  to  a  greater  extent  than  the  mischief 
to  be  remedied  renders  necessary.  Estoppel,  it  may  be  presumed, 
continues  as  an  incident  of  only  so  much  of  the  deed  as  the  law 
preserves  (o). 

Sub-Sect.  2. — Mistake. 

519.  A  mere  mistake  in  a  deed  common  to  all  parties,  or  on 
account  of  which  no  one  has  acted  to  his  detriment  or  altered  his 
position,  will  not  create  an  estoppel  (p).  But  it  must  be  a  genuine 
mistake,  and  not  disputed  by  either  party  (q).  What  the  court  will 
hold  to  be  a  mistake  so  as  to  open  an  estoppel  must  depend  upon  the 
circumstances  of  each  case.  The  reported  cases  do  not  afford  any 
clear  principle  of  distinction  (r). 

Sub-Sect.  3. — Infants,  Married  Women,  Corporations. 

520.  There  can  be  no  estoppel  by  deed  against  an  infant,  because 
an  infant's  deed  is  never  good  (s) ;  and  though  an  infant  may  be 

{k)  Collins  V.  Blantern  (1767),  1  Smith,  L.  C,  11th  ed.,  369. 

\l)  Fairtitle  d.  Mytton  v.  GilUrt  (1787),  2  Term  Eep.  169,  171 ;  Stratford 
and  Moixton  Rail.  Co.  v.  Stratton  (1831),  2  B.  &  Ad.  518,  526;  Hill  v.  Man- 
chester and  Salford  Water  Works  Co.  (1831),  2  B.  &  Ad.  544,  553  ;  Doe  d. 
Preece  v.  Hoivells  (1831),  2  B.  &  Ad.  744;  Doe  d.  Chandler  v.  Ford  (1835),  3  Ad. 
&  El.  649  ;  Frole  v.  Wiggins  (1836),  3  Bing.  (n.  c.)  230;  Doe  d.  Levy  v.  Home 
(1842),  3  Q.  B.  757,  766. 

(m)  Foe  d.  Williams  v.  Lloyd  (1839),  5  Bing.  (n.  c.)  741 ;  Horton  v.  West- 
minster Improvement  Commissioners  (1852),  7  Exch.  780;  Pie  Holland,  Gregg  y. 
Holland  (1901),  85  L.  T.  304,  per  Earwell,  J.,  at  p.  308. 

(n)  Madell  v.  Thomas  &  Co.,  [1891]  1  Q.  B.  230,  0.  A. ;  compare  Bittleston  v. 
Cooke  (1856),  25  L.  J.  (Q.  b.)  281 ;  Kevan  v.  Mawson  (1871),  24  L.  T.  395. 

(o)  Phillpotts  V.  Phillpotts  (1850),  10  0.  B.  85,  per  Jervis,  C.J.,  at  p.  97, 
following  Bessey  v.  Windham  (1844),  6  Q.  B.  166,  approved  by  Watson-,  B., 
in  Bowes  Y .  Foster  {ld>b^) ,  27  L.  J.  (ex.)  262;  compare  Burhinshaw  v.  Nicolls 
(1878),  3  App.  Cas.  1004  (illegal  issue  of  shares  as  fully  paid  up  to  a  vendor 
to  a  limited  company.  The  company  was  estopped  as  against  a  subsequent 
transferee  from  denying  that  the  shares  were  fully  paid  up) ;  Hull  Flax  Co.  v. 
Wellesley  (1860),  6  H.  &  N.  38 ;  Barrow  Mutual  Ship  Insurance  Co.  v.  Ashhurner 
(1885),  54  L.  J.  (q.  b.)  377,  C.  A. 

(p)  Scholefield  v.  Lockwood  (1863),  33  L.  J.  (CH.)  106,  per  Eomilly,  M.E., 
at  p.  110  (this  was  a  case  of  mere  clerical  error.   It  was  subsequently  reversed, 
but  not  on  this  point) ;  Brooke  v.  Haymes  (1868),  L.  E.  6  Eq.  25  (a  mistake  of 
fact  as  to  the  amount  of  legacy  duty  payable,  common  to  all  parties). 
iq)  Compare  Harding  v.  AmUer  (1838),  3  M.  &  W.  279. 

(r)  Skipwith  v.  Green  (1724),  8  Mod.  Eep.  311 ;  Re  Simpson,  Ex  parte  Morgan 
(1876),  2  Ch.  D.  72,  93,  0.  A. ;  Mellor  v.  Walmesley,  [1905]  2  Oh.  164,  0.  A., 
following  i^o&eHs  V.  Jfarr  (1809),  1  Taunt.  495;  and  Fspley  v.  Wilkes  (1872), 
L.  E.  7  Exch.  298  ;  see  title  Mistake. 

(s)  Smithy.  Low  (1739),  1  Atk.  489. 
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sued  upon  a  covenant  by  deed  for  the  price  of  necessaries,  the  case     Sect.  3. 
must  be  treated  exactly  as  if  there  had  been  no  deed  (t).  Exceptions. 
'    521 .  A  married  woman  can  be  bound  by  an  estoppel  arising  out 

Married 

of  admissions  made  in  a  deed,  provided  she  is  competent  to  make  woman  can 
the  deed,  in  the  same  way  as  a^feme  sole  {a).    But  a  married  woman  competent^ 
who  is  entitled  to  property  for  her  separate  use  without  power  of  party, 
anticipation  cannot  get  rid  of  the  restraint  by  telling  an  untruth, 
whether  or  not  under  seal,  so  as  to  induce  some  third  person  to  act 
on  the  faith  of  that  untruth  and  to  set  up  an  estoppel  against  her, 
as,  but  for  the  peculiar  incidents  attached  to  such  restraint,  he 
would  be  entitled  to  do  (b), 

522.  A  corporate  body  cannot  be  estopped  by  deed  or  otherwise  Corporation, 
from  showing  as  between  itself  and  the  other  parties  to  the  deed 

that  it  had  no  power  to  do  that  which  it  purported  to  have  done  (c). 
But  trustees  for  a  public  purpose,  including  commissioners  of  a 
body  corporate,  are  not  by  the  nature  of  their  office  protected  from 
becoming  subject  to  estoppel  as  against  the  assignees  of  the  original 
parties  to  the  deed  in  question  (d)  :  the  estoppel  in  such  a  case  is  of 
the  nature  of  estoppel  in  pais  rather  than  by  deed  (e). 

Sect.  4. — Operation  of  Deeds  by  Estoppel. 

523.  Where  a  deed  of  conveyance — whether  by  way  of  mortgage  "Receipt  for 
or  otherwise — contains  within  itself  a  receipt  for  consideration  consideration 
money,  or  has  a  receipt  indorsed  upon  it,  the  vendor  or  mort- 
gagor (/)  is  estopped  as  between  himself  and  a  person  who  inno- 
cently acts  upon  the  faith  of  such  a  representation  from  averring 

that  a  less  sum  or  no  sum  at  all  has  been  received  by  him  {g). 

(t)  Cooper  V.  Simmons  (1862),  7  H.  &  N.  707,  per  Martin,  B.,  at  p.  719; 
followed  in  Walter  v.  Everard,  [1891]  2  Q,  B.  369,  C.  A.,  per  Lord  Esher, 
M.E.,  at  p.  373. 

(a)  Re  Fiddey  [A  Solicitor),  Jones  v.  Frost  (1872),  7  Oh.  App.  773. 
(&)  Stanley  Y.  Stanley  (1878),  7  Ch.  D.  589;  followed  m  Bateman  {Lady)  v. 
Faher,  [1898]  1  Ch.  144,  0.  A. 

(c)  Fairtltle  d.  Mytton  v.  Gilbert  (1787),  2  Term  Eep.  169  ;  BlacJchurn  and 
District  Benefit  Building  Society  v.  Cunlife,  BrooJcs  &  Co.  (1885),  29  Ch.  D.  902, 
C.  A.;  British  Mutual  BanMng  Co,  v.  Charnwood  Fw^est  Rail.  Co.  (1887),  18 
Q.  B.  D.  714,  C.  A.,  per  Try,  L.J.,  at  p.  719;  Re  Companies  Acts,  Ex  parte 
Wats(m  (1888),  21  Q.  B.  D.  301,  per  Cave,  J.,  at  p.  302. 

(d)  Doe  d.  Levy  v.  Home  (1842),  3  Q.  B.  757,  per  Lord  Denman,  C.J.,  at 
p.  766;  Well  v.  Heme  Bay  Commissioners  (1870),  L.  R  5  d  B.  642;  Higgs  v. 
Assam  Tea  Co.  (1869),  L.  E.  4  Exch.  387;  Re  Romford  Canal  Co.,  Focock's 
Claim,  Trickett's  Claim,  Careiv's  Claim,  [1883]  W.  N.  115. 

(e)  As  to  when  the  improper  use  of  the  corporate  seal  amounts  to  a  forgery, 
see  title  Deeds  and  Other  Instruments,  Vol.  X.,  p.  392. 

(/)  There  can,  it  is  submitted,  be  no  estoppel  in  favour  of  the  purchaser  or 
mortgagee  who  has  not  paid  the  purchase -money.  But  see  Bottrell  v.  Summers 
(1828),  2  _Y.  &  J.  407,  per  Hullock,  B.,  at  p.  412  :  "A  general  release  is  an 
estoppel  in  point  of  law,  and  that,  notwithstanding  the  doubt  expressed  by 
Lord  Mansfield,  although  no  money  is  paid,  an  absolute  release  under  seal  will 
preclude  the  party  from  disputing  the  payment."  Here,  too,  the  principle  is 
rather  that  of  estoppel  m  pais  than  by  deed.  A  receipt  not  under  seal  does 
not  give  rise  to  estoppel,  except  as  to  a  person  who  has  thereby  been  induced  to 
alter  his  position;  see  Craves  v.  Key  (1832),  3  B.  &  Ad.  313;  Skaife  v.  Jackson 
(1824),  3  B.  &  C.  421 ;  see  note  {I),  p.  383,  -j^ost. 

ig)  As  to  receipt  clauses  in  deeds  generally,  see  title  Deiids  a^d  Other. 
Instruments,  Vol.  X.,  p.  464;  Rice  v.  Rice  (1854),  2  Drew.  73,  83;  Re 
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And  similarly  where  the  solicitor  for  the  vendor  or  for  the  mort- 
gagor receives  the  consideration  money  (h),  the  vendor  or  the 
mortgagor  is  estopped  from  denying  the  authority  of  the  solicitor 
to  receive  it  (i). 

524.  A  mere  covenant  that  a  person  has  the  power  to  convey  an 
estate  is  not  sufficient  to  raise  an  estoppel  so,  as  to  prevent  him 
from  denying  that  he  was  seised  in  fee  or  had  the  legal  estate  (/c). 

525.  In  all  cases  where  the  condition  of  a  bond  has  reference  to 
any  particular  thing,  the  obligor  shall  be  estopped irom  saying  there 
is  no  such  thing  (I),  but  the  estoppel  must  be  certain  to  every 
intent  (m). 

526.  There  can  be  no  estoppel  arising  out  of  a  deed  where  the 
action  is  not  founded  on  the  deed,  but  is  wholly  collateral  to  it  (n). 
In  such  cases  the  recitals  in  the  deed,  though  certainly  evidence  of 
the  facts  to  which  they  relate,  are  not  of  so  high  and  conclusive  a 
nature  as  to  admit  of  no  contradictory  proof,  and  evidence  of 
the  circumstances  in  which  the  admissions  contained  in  the 
deed  were  made  is  receivable  to  show  that  the  admission  was 
inconsiderately  made  and  not  entitled  to  weight  as  proof  of  the  fact 
it  is  used  to  establish  (o). 


Forsyth  (1865),  11  Jur.  (n.  s.)  213  ;  Bicherton  v.  WalTcer  (1885),  31  Ch.  D.  151, 
0.  A.  ;  Lloyds  Bank,  Ltd.  v.  Bullock,  [1896]  2  Ch.  192  ;  Bateman  v.  Hunt, 
[1904]  2  K.  B.  530,  C.  A.;  Fowell  v.  Browne  [1901),  24  T.  L.  E.  71,  0.  A.; 
compare  Harding  v.  Ambler  (1838),  3  M.  &  W.  279;  and  Bimmer  v.  Webster, 
[1902]  2  Ch.  163,  per  Farwell,  J.,  at  p.  174,  distinguishing  Carritt  v.  Beal  and 
Personal  Advance  Co.  (1889),  42  Ch.  D.  263.  Where  the  transaction  is  between 
a  solicitor  and  his  client,  a  subsequent  purchaser  who  has  knowledge  of  the 
fact  is  thereby  put  upon  inquiry ;  see  title  Deeds  and  Other  Instruments, 
Yol.  X.,  p.  465. 

{h)  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  56. 
(i)  King  V.  Smith,  [1900]  2  Ch.  425. 

[k]  See  cases  in  note  {n)  on  p.  367,  ante.  As  to  covenants  running  with 
estates  by  estoppel,  see  title  Landlord  and  Tenant;  and  Spencer's  Case, 
(1583),  1  Smith,  L.  C,  11th  ed.,  55,  95  et  seq.  As  to  how  far  a  person  is  bound 
by  covenants  in  a  deed,  see  title  Deeds  and  Other  Instruments,  "Vol.  X., 
pp.  475  ei  seq. 

{I)  Lainson  v.  Tremere  (1834),  1  Ad.  &  El.  792,  per  Lord  Denman,  C.  J.,  at 
p.  801,  adopting  1  Eoll.  Abr.,  872,  Estoppel  P,  pi.  1,  following  Strowdv.  Willis, 
(1594),  Cro.  Eliz.  362  ;  Bainsford  v.  Smith  (1561),  Dyer,  196  a;  Shelley  v.  Wright 
(1737),  Willes,  9;  Burgis  v.  Constantine,  [1908]  2  K.  B.  484,  C.  A. ;  see  title 
Bonds,  Yol.  III.,  p.  90. 

(m)  I^epp  V.  Wiggett  (1850),  10  C.  B.  35,  per  Williams,  J.,  at  p.  53. 

{n)  Carpenter  v.  Bailer  (1841),  8  M.  &  W.  209  ;  Carter  v.  Carter  (1857), 
3  K.  &  J.  617,  645;  Fraser  v.  Pendlebury  (1861),  31  L.  J.  (c.  P.)  1;  Re 
Simpson,  Ex  parte  Morgan  (1876),  2  Ch.  D.  72,  C.  A. ;  compare  Trinidad 
Asphalte  Co.  v.  Coryat,  [1896]  A.  0.  587,  P.  C,  per  Lord  Hobhouse,  at  p.  592. 
Where  pecuniary  legatees  who  had  not  received  legacies  in  full  executed  a 
release  to  the  trustees  acknowledging  receipt  of  legacies,  it  was  held  that  they 
were  not  estopped  from  claiming  the  balance,  on  the  subsequent  falling  in  of 
other  funds  {Re  Ghosfs  Trusts  (1883),  49  L.  T.  588). 

(o)  South  Eastern  Rail.  Co.  v.  Watson  (1861),  6  H.  &  N.  520,  528  ;  and  com- 
pare BurnandY.  Rodocanachi  (1882),  7  App.  Cas.  335,  as  to  the  limits  of  estoppel 
for  determining  the  amount  of  a  constructive  total  loss  under  a  policy  of 
insurance.  As  to  the  circumstances  under  which  a  cancelled  deed  may  be  used 
as  evidence  of  the  facts  to  which  it  relates,  see  title  Deeds  and  Other 
Instruments,  Yol.  X.,  p.  410. 
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527.  A  lease  or  other  interest  in  land  is  created  by  estoppel     Sect.  4. 
when  the  grantor  or  lessor  has  nothing  in  the  land  at  the  time  of  Operation 
the  grant  (j>),  and  though  a  title  by  estoppel,  such  as  .the  lessor  or     of  Deeds 
grantor  in  this  case  possesses,  is  only  good  against  the  person  by  Estoppel, 
estopped  by  his  own  deed  (namely,  the  lessee  or  the  grantee),  and  Estoppel  by 
imports  from  its  very  existence  the  idea  of  no  real  title  at  all,  yet  as  gi'ant  of 
against  the  person  estopped  it  has  all  the  elements  of  a  real  title  (q).  j^^g^ggj  ^^^^^ 

A  tenant  therefore  who  holds  under  a  lease  by  indenture  IS  in  land, 
estopped  from  disputing  his  lessor's  title  or  the  title  of  the  lessor's 
assignee  (r). 

528.  When,  however,  the  grantor  or  lessor  has  some  interest  in  Grant  or 
the  land,  but  purports  to  grant  or  to  lease  a  larger  interest  than  he  j^^J^^g^ 
has,  the  grantee  or  the  lessee  does  not  hold  by  estoppel,  for  an  interest  larger  than 
passed,  and  his  tenure  is  of  that  interest,  whatever  it  may  be ;  and  estate  of 
consequently  a  tenant  is  not  estopped  at  a  date  subsequent  to  the  g^^^^^r. 
creation  of  the  lease  from  proving  that  the  lessor's  title  has  deter- 
mined, nor  a  grantee  that  the  grantor's  interest  has  ceased,  in  order 

to  establish  a  title  under  the  Statute  of  Limitations  (s). 

But  this  doctrine  only  applies  to  the  durability  and  not  to  the  Doctrine 
quantity  of  the  estate,  and  where  a  grantor  or  lessor  is  properly  ^{J^^^^^^.^^^ 
entitled  only  to  part  of  the  premises  demised,  but  not  to  the  whole,  and\ot  to 
then  as  no  interest  passed  out  of  part  of  the  demise  the  grantor  or  quantity 
lessor  has  a  good  title  by  estoppel  in  respect  of  that  part  (0.  estate. 

529.  Where  the  grantor  or  lessor  subsequently  acquires  a  title  Subsequent 
to  the  premises  which  he  has  purported  to  demise,  the  interest  is  °^ 
said  to  feed  the  estoppel,  and  the  grant  or  the  lease  then  takes  effect  grantor  or 
in  interest  and  not  by  estoppel  (a).    But  the  grantor  or  the  lessor  lessor. 

{p)  Bac.  Abr.,  tit.  Leases  and  Terms  for  Years,  O,  ed.  1832,  p.  850  ;  Walton  v. 
WaterJiouse  (1672),  2  Wms.  Saund.  415  c,  419,  notes  ;  Bristoive  v.  Pegge  (1785), 
1  Term  Eep.  758,  n.,  per  Lord  M^ojsfield,  C.J.,  at  p.  760,  n. ;  Cuthbertson  v. 
Irving  (1859),  4  H.  &  N.  742,  757  ;  affirmed  (1860),  6  H.  &  N.  135. 

{q)  Davis  V.  Bank  oj  England  (1824),  2  Bing.  393,  407;  Bensleij  v.  Burdon 
(1830),  8  L.  J.  (0.  s.)  (CH.)  85;  Richards  v.  Johnston  (1859),  4  H.  &  N.  660; 
Richards  v.  Jenkins  (1887),  18  Q.  B.  D.  451,  456,  C.  A.;  Bank  of  England  v. 
Cutler,  [1908]  2  K.  B.  208,  234,  C.  A. 

(r)  See  p.  402,  post. 

(s)  Co.  Litt.  45  a;  Walton  v.  Waterhouse,  supra;  Treporfs  Case  (1594), 
6  Co.  Rep.  15  a;  Ratulin's  Case  (1587),  Jenk.  254;  Doe  d.  Uigginhotham  v. 
Barton  (1840),  11  Ad.  &  El.  307  ;  Serjeant  v.  Nash,  Field  &  Co.,  [1903]  2  K.  B. 
304,  C.  A.,  per  Collins,  M.E.,  at  p.  312;  and  compare  Neave  v.  Moss  (1823), 

1  Bing.  360;  Alchorne  v.  Gomme  (1824),  2  Bing.  54  ;  Fenner  v.  Duplock  (1824), 

2  Bing.  10;  Doe  d.  Strode  v.  Seaton  (1835),  2  Cr.  M.  &  E.  728;  Beer  v.  Beer 
(1852),  12  C.  B.  60,  81;  Delaney  v.  Fox  (1857),  2  C.  B.  (n.  s.)  768,  774; 
Lamjford  v.  Selmes  (1857),  3  K.  &  J.  220. 

[t)  Williams  v.  Burrell  (1845),  1  C.  B.  402,  distinguishing  Andreiu  v.  Pearce 
(1805),  1  Bos.  &  P.  (n.  r.)  158  ;  Weeks  v.  Birch  (1893),  69  L.  T.^  759.  Tenants 
in  common  having  several  and  distinct  estates  cannot  make  a  joint  lease  of  the 
whole  estate ;  but  such  lease  shall  be  taken  to  be  the  lease  of  each  for  his 
respective  share,  and  the  cross  confirmation  of  each  for  the  part  of  the  other 
with  no  estoppel  on  eitherpart  {Beer  v.  Beer  (1852),  12  C.  B.  60,  per  Williams,  J., 
at  p.  81,  quoting  Comyn's  Landlord  and  Tenant,  p.  22,  following  the  authorities 
therein  recited,  namely,  1  Eoll.  Abr.  877,  Estoppel,  B,  pi.  3,  4  ;  Bac.  Abr., 
Joint  Tenants,  H,  pi.  1;  Mantle  v.  Wollington  (1607),  Cro.  Jac.  166;  Heatherley 
d.  Worthing  Y.  Weston  (1764),  2  Wils.  232;  compare  Co.  Litt.  45  a. 

(a)  Co.  Litt.  47  b;  Well  v.  Austin  (1844),  7  Man.  &  G.  101,  per  Tindal,  C.J., 
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Sect.  4. 
Operation 
of  Deeds 
by  Estoppel. 

Effect  of 
estoppel  as 
against  (1) 
remainder- 
man ; 
(2)  privies 
in  estate  of 
tenant  for 
life. 

Effect  of 

ineffectual 

devise. 


Effect  when 
there  is 
neither  title 
nor  effectual 
deyise. 


is  estopped  from  saying  that  he  had  no  interest  at  the  time  of  the 
grant  or  lease  (6). 

530.  Where  possession  has  been  acquired  ostensibly  under  a 
conveyance  or  testamentary  disposition  creating  a  life  interest  in 
property  to  which  the  grantor  had  no  title,  and  the  intended  tenant 
for  life  subsequently  obtains  against  the  true  owner  a  title  under 
the  Statute  of  Limitations,  he  is  estopped  from  setting  up  that  title 
against  anyone  interested  in  remainder  under  the  same  instrument. 
This  estoppel  binds  all  persons  who  are  privy  in  estate  to  such 
tenant  for  life,  so  that  his  heir-at-law  is  estopped  against  the 
remainderman  or  those  claiming  under  him  from  denying  that  the 
instrument  is  valid  (c). 

But  when  a  testator  had  a  good  title  to  property  in  his  lifetime, 
though  no  power  of  testamentary  disposition,  and  nevertheless  pur- 
ported to  devise  such  property,  a  person  entering  under  such  devise 
or,  in  case  of  intestacy,  as  heir-at-law  is  not  estopped  from  setting  up 
a  title  under  the  Statute  of  Limitations  against  the  person  properly 
entitled,  or  those  claiming  under  him  {d)  ;  nor  is  a  tenant  for  life 
under  an  invalid  devise,  or  those  claiming  under  him,  estopped  from 
disputing  the  title  of  the  remainderman  under  the  same  invalid 
devise  (e),  because  the  devise  itself,  and  not  merely  the  title,  is 
invalid  and  of  no  effect. 

It  would  appear  that  when  the  testator  neither  had  a  good  title 
nor  in  fact  purported  to  devise  certain  property,  but  a  person  enters 
ostensibly  under  the  will  or  under  a  settlement  purporting  to  be 
made  in  pursuance  of  the  will,  that  person  is  estopped  from 
setting  up  a  title  under  the  Statute  of  Limitations  (/). 

at  p.  724;  followed  in  Cutlibertson  v.  Irving  (1859),  4  H.  &  IST.  743,  'per 
Mahtin,  B.,  at  p.  754;  Booth  v.  Alcock  (1873),  8  Ch.  App.  663,  667;  Bowhotham 
V.  Wilson  (1857),  8  E.  &  B.  123,  145,  Ex.  Ch.  ;  and  see  title  Easements  etc., 
Vol.  XI.,  p.  245.  But  in  Keate  v.  Fhillips  (1881),  18  Oh.  D.  560,  at  p.  577,  this 
doctrine  was  not  allowed  to  operate  on  a  fraudulent  conveyance  by  a  trustee,  so 
as  to  defeat  the  interest  of  the  cestui  que  trust.  Compare  the  doctrine  of  Noel  v. 
Bewley  (1829),  3  Sim.  103,  per  Shadwell,  Y.-C,  at  p.  116:  "  If  a  person  has 
conveyed  a  defective  title  and  he  afterwards  acquires  a  good  title,  this  court  will 
make  that  good  title  available  to  make  the  conveyance  effectual"  ;  followed  in 
Be  Bridgivater  s  Settlement,  Partridge  v.  Ward,  [1910]  2  Ch.  342  ;  compare 
Smith  V.  Baker  (1842),  1  Y.  &  0.  Ch.  Gas.  223 ;  Be  Hofe's  Estate  Act,  1885  (1900), 
82  L.  T.  556. 

(6)  Hayne  v.  Maltby  (1789),  3  Term  Eep.  438;  Bowhotham  v.  Wilson,  supra, 
per  Watson,  B.,  at  p.  145;  General  Finance,  Mortgage  and  Discount  Co.  v. 
Liberator  Permanent  Benefit  Building  Society  (1878),  10  Ch.  D.  15;  Hamill  v. 
Murphy  (1883),  12  L.  E.  Ir.  400.  In  the  case  of  a  conveyance  by  a  contingent 
remainderman  the  happening  of  the  contingency  feeds  the  estoppel  [Doe  d. 
Christmas  v.  Oliver  (1829),  5  Man.  &  Ey.  (k.  b.)  202 ;  2  Smith,  L.  C,  11th  ed., 
724 ;  Heath  v.  Grealock  (1873),  L.  E.  18  Eq.  215). 

(c)  Hawkshee  v.  Hawkshee  (1853),  11  Hare,  230;  Anstee  v.  Nelms  (1856),  1 

H.  &N.  225,  j)er  Martin,  B.,  at  p.  232;  Asher  v.  Whitlock  (1865),  L.  E.  1 
a.  B.  1  ;  Board  v.  Board  (1873),  L.  E.  9  Q.  B.  48;  Balton  v.  Fitzgerald,  [1897] 
2  Ch.  86,  C.  A. 

(d)  Paine  v.  Jones  (1874),  L.  E.  18  Eq.  320  ;  Be  Anderson,  Pegler  v.  Gillat, 
[1905]  2  Ch.  70;  compare  Balton  y.  Fitzgerald,  [1897]  2  Ch.  86,_per  Lindley,  L.J., 
at  p.  92,  explaining  Be  Stringer's  Estate,  Shaw  v.  Jones-Ford  (1877),  6  Ch.  D. 

I,  10,  C.  A. 

(e)  Be  Stringer's  Estate,  Shaiu  v.  Jones-Ford,  supra,  at  p.  10. 

(/)  Dalton  V.  Fitzgerald,  supra,  per  LiNDLEY,  L.J.,  at  p.  91,  commenting  on 
Paine  v.  Jones,  supra. 
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Part  V. — Estoppel  in  Pais. 

Sect.  1. — Its  Early  Signification, 

531.  The  nature  and  general  characteristics  of  estoppel  in  2')ais 
have  been  already  briefly  described  {g).  This  phrase  has  a  much 
wider  application  now  than  it  had  in  Coke's  day.  The  acts  in  pais 
to  which  he  referred  as  binding  parties  by  way  of  estoppel  were  few, 
and  were  acts  of  notoriety  not  less  formal  and  solemn  than  a  deed, 
t'.r/.,  livery,  entry,  acceptance  of  an  estate  (/i).  Thus,  surrender  by 
operation  of  law  occurs  where  the  owner  of  a  particular  estate  has 
been  a  party  to  some  act  the  validity  of  which  he  is  by  law  after- 
wards estopped  from  disputing,  and  which  would  not  be  valid  if  his 
particular  estate  had  continued  to  exist,  e.g.,  where  a  lessee  accepts 
a  new  lease  from  his  lessor  (i),  or  assents  to  the  grant  of  a  new 
lease  to  a  third  person,  to  whom  he  gives  up  possession  {k).  But 

[g)  See  p.  323,  ante. 

(Ii)  Lyon  V.  Reed  (1844),  13  M.  &  W.  285,  309,  citing  Co.  Litt.  352  a;  Doe 
d.  Ne2:)€an  y.  Sudden  (1822),  5  B.  &  Aid.  626  (copyholder  having  done  fealty 
cannot  dispute  lord's  title  to  manor) ;  compare  Goodtitle  d.  Faulkner  v.  Morse 
(1789),  3  Tenn  Eep.  366;  Morse  v.  Faulkner  (1792)  1  Anst.  11.  To  this  class  of 
matter  in  pais  must  apparently  be  referred  the  register,  flag,  and  pass  of  a  ship, 
which  raise  a  presumption  of  nationality  against  which  the  owner  is  not 
permitted  to  aver  {Lionissis  v.  R.,  The  Laura  (1865),  3  Moo.  P.  C.  C.  (n.  s.)  181). 

(t)  Lyon  V.  Reed,  supra,  at  p.  306;  Bac.  Abr.,  tit.  Leases  and  Terms  for 
Years,  S,  2  ;  Fulmerston  v.  Steward  (1554),  Plowd.  102,  106  ;  Fenner  v. 
Blake,  [1900]  -1  Q.  B.  426).  The  acceptance  of  a  void  lease  will  not  work 
a  surrender  {Davison  d.  Bromley  v.  Stanley  (1768),  4  Burr.  2210;  Roe  d. 
Berkeley  {Earl)  v.  York  {Archbishop)  (1805),  6  East,  86);  and  though  the 
acceptance  of  a  voidable  lease,  which,  is  afterwards  made  void  according  to 
the  contract,  may  work  an  absolute  surrender  (see  Doe  d.  Rochester 
{Bishop)  V.  Bridges  (1831),  1  B.  &  _Ad.  847,  860),  the  acceptance  of  such  a 
lease,  which,  is  afterwards  made  void  contrary  to  the  intention  of  the  parties, 
works  a  surrender,  subject  to  the  implied  condition  that  it  shall  be  void  in  case 
the  new  grant  shall  fail  {Doe  d.  Biddulph  v.  Poole  (1848),  11  Q.  B.  713,  716, 
718) ;  and  see  Doe  d.  Egremont  {Earl)  v.  Courtenay  (1848),  11  Q.  B.  702  ;  Easton 
V.  Fenny  (1892),  67  L.  T.  290 ;  Knight  v.  Williams,  [1901]  1  Ch.  256,  257). 
The  rule  that  a  transfer  of  possession,  actual  or  constructive,  by  a  tenant  to  his 
landlord,  either  pursuant  to  express  agreement  or  under  such  circumstances 
that  an  agreement  to  terminate  the  tenancy  may  be  inferred,  works  a  surrender 
by  operation  of  law  has  also  been  referred  to  the  doctrine  of  estoppel  in  pais 
(see  2  Smith,  L.  C,  11th  ed.,  p.  837),  either  because  such  an  act  is  inconsistent 
with  the  continuance  of  the  tenancy  {Oastler  v.  LIe7iderson  (1877),  2  Q.  B.  D. 
575,  C.  A.),  or  on  the  ground  of  the  notoriety  of  the  act;  see  Phene  v.  Popplewell 
(1862),  12  C.  B.  (n.  s.),  i^er  Willes,  J.,  at  p.  340.  The  earlier  decisions  leave  it  in 
doubt  whether  they  are  not  rather  founded  upon  there  having  been  an  agreement 
which  has  been  fully  performed  ;  see  Dodd  v.  Acklom  (1843),  6  Man.  &  Gr.  672, 
682,  explaining  Grimman  v.  Legge  (1828),  8  B.  &  0.  324  ;  Gore  v.  Wright 
(1838),  8  Ad.  &  El.  118  ;  and  Fhe7ie  v.  Popplewell,  supra,  _per  Byles,  J.,  at  p.  342  ; 
Re  Panther  Lead  Co.  (1896),  65  L.  J.  (CH.)  499.  Whatever  the  principle,  accept- 
ance by  the  landlord  of  possession,  actual  or  constructive,  is  essential  {Mollett  v. 
Brayne  (1809),  2  Camp.  103  ;  Whitehead  v.  Clifford  (1814),  5  Taunt.  518  ;  Doe 
d.  Huddlestcni  v.  Johnston  (1825),  M'Cle.  &  Yo.  141 ;  Johnstone  v.  Huddlestone 
(1825),  4  B.  &  C.  922,  and  cases  cited  supra ;  and  see  notes  to  Thursby  v.  Plant 
(1669)  (1  Saund.  237) ;  1  Wms.  Saund.,  ed.  1871,  p.  296). 

{k)  Nickells.Y.  Atherstone  (1847),  10  Q.  B.  944,  following  Thomas  y.  Cook 
(1818),  2  B.  &  Aid.  119  ;  Walker  v.  Richardson  (1837),  2  M.  &  W.  882;  Bees  v. 
Williams  (1835),  2  Cr.  M.  &  E.  581 ;  Stone  v.  Whiting  (1817),  2  Stark.  235  ;  and 
dissenting  from  the  observations  of  the  Court  of  Exchequer  in  Lyon  v.  Reed 
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Sect.  1.     the  mere  consent  of  a  lessee  for  years,  who  has  sub-demised  the 
Its  Early    land,  in  which  therefore  he  retains  only  a  reversion,  to  the  grant 
Significa-    by  his  lessor  of  a  fresh  lease  to  a  stranger,  does  not  amount  to  a 
tion.       surrender  by  operation  of  law  of  his  reversion,  so  as  to  enable  the 
stranger  to  recover  rent  from  the  sub-lessee  (l). 

Sect.  2. — Estoppel  by  Representation, 
Sub-Sect.  1. — In  General. 

Estoppel  by  532.  The  branch  of  estoppel  most  frequently  invoked  in  modern 
tSn^^^'^^^"  times,  and  presenting  itseff  in  infinite  variety,  is  that  form  of 
estoppel  in  pais  which  is  generally  known  as  estoppel  by  repre- 
sentation (m).  This  form  of  estoppel  in  pais  is  not  distinguish- 
able in  principle  from  what  is  sometimes  spoken  of  in  courts  of 
equity  as  equitable  estoppel :  the  principle  is  one  equally  of  law 
and  equity  The  only  distinctions  seem  to  be  that  in  equity  it 
was  apparently  applied  only  to  cases  where  a  person  had  entered 
into  a  contract  on  the  faith  of  the  representations  made,  which 
might  have  been  made  either  by  a  party  to  the  contract  or  by  a 
third  person  (o) ;  and  that  whereas  the  common  law  phrase  was  that 


(1844),  13  M.  &  W.  285,  308,  309,  on  Tliomas  v.  Cook  (1818),  2  B.  &  Aid.  119.  Tli& 
decisions  in  Thomas  v.  Cook,  supra,  and  Nickells  v.  Atherstone  (1847),  10  Q.  B.  944, 
were  treated  as  law  in  Davison  v.  Gejit  (1857),  1  H.  &  N.  744.  The  transfer  of  pos- 
session by  the  old  tenant  to  the  new  pursuant  to  the  grant  of  the  new  lease  is  the 
distinguishing  element,  absent  in  Lyon  y.  Reed,  supra,  and  present  in  the  other 
cases,  which  enables  them  all  to  be  reconciled  ( Wallis  v.  Hands,  [1S93]  2  Ch.  75)  ; 
and  see  Reeve  v.  Bird  (1834),  1  Cr.  M.  &  E.  31 ;  Easton  v.  Penny  (1892),  67  L.  T. 
290.  The  same  result  may  in  some  cases  be  reached  on  the  modern  principles  of 
estoppel  by  representation;  see  Nickells  v.  Atherstone,  supra,  at  p.  949  ;  Fenner 
V.  Blake,  [1900]  1  Q.  B.  426  (see,  however,  the  criticism  in  2  Smith,  L.  C,  11th 
ed.,  p.  846,  on  the  last-mentioned  case,  which  is  difficult  to  reconcile  with  Wallis 
V.  Hands,  supra).  It  seems  that  the  doctrine  of  Thomas  v.  Cook,  supra,  does  not 
apply  to  a  lease  for  lives  (an  estate  of  freehold),  though  the  case  may  be  one  in 
which  the  assenting  party  is  compellable  in  equity  to  give  effect  to  the  new 
lease  by  a  legal  transfer  of  his  interest,  on  the  principle  mentioned  on  p.  396, 
post  [Creagh  v.  Blood  (1845),  3  Jo.  &  Lat.  133,  152,  160,  approving  Lyon 
V.  Reed,  supra,  and  dissenting  from  Lynches  Lessee  v.  Lynch  (1843),  6  I.  L.  E. 
131).  The  surrender  may  be  vitiated  by  the  fraud  of  the  tenant  at  whose 
request  it  was  accepted,  so  that  he  remains  liable  for  the  rent  [Bruce  v.  Ruler 
(1828),  2  Man.  &  Ey.  (k.  b.)  3).  It  is  otherwise  where  the  surrender  is  procured 
by  innocent  misrepresentation  ;  but  the  latter,  if  amounting  to  a  breach  of  con- 
tract, may  give  rise  to  a  liability  for  damages,  of  which  the  rent  is  the  measure 
{Gray  v.  Owen,  [1910]  1  K.  B.  622). 
(Z)  Lyon  v.  Reed,  supra. 

(to)  As  recently  as  1853  Lord  Campbell,  C.J.,  and  Wightman,  J.,  doubted 
whether  this  was  properly  called  estoppel ;  the  former  preferred  the  expression 
"conclusion"  {Howard  v.  Hudson  (1853),  2  E.  &  B.  1,  10,  11)  see  Carr 
London  and  North  Western  Rail.  Go.  (1875),  L.  E.  10  C.  P.  307,  317.  A  very 
high  authority  has  questioned  the  advantage  of  reducing  the  principles  of 
estoppel  by  representation  to  rules  [Whitechurch  {George);  Ltd.  v.  Cavanagh, 
[1902]  A.  C.  117,  ^er  Lord  Macnaghten,  at  p.  130  ;  see  also  Comitti  v.  Maher 
(1905),  91  L.  T.  158,  per  Kekewich,  J.,  at  p.  159);  but  the.  definition  is 
undeniably  useful  in  practice. 

{n)  Jorden  v.  Money  (1854),  5  H.  L.  Cas.  185,  per  Lord  Ceanwoeth,  L.C.,  at 
p.  210. 

(o)  In  the  early  cases  the  contracts  were  all  marriage  contracts  ;  see  Gale  v. 
LAndo  (1687),  1  Vern.  475  (Lord  Jeffeeys,  L.O.)  ;  Montefioriy.  Montefiori  (1762), 
1  Wm.  Bl.  363  (Lord  Mansfield,  C.J.)  (a  common  law  case  arising  on  the  award 
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the  person  who  made  the  representations  was  not  allowed  to  deny  Sect.  2. 

their  truth,  the -phrase  of  equity  was  that  he  must make  his  Estoppel  by 

representations  good  "  (jp).  Representa- 
tion. 

533.  A  representation  to  form  the  basis  of  an  estoppel  may  be   

made  either  by  statement  or  by  conduct  ;  and  conduct  includes  eiements*of 

negligence  (q).    But  certain  general  propositions  are  applicable,  in  lepreseuta- 

whatever  manner  the  representation  is  made.  ^^o^- 

534.  In  order  to  found  an  estoppel  a  representation  must  be  of  it  must  be 
an  existing  fact  (r),  not  of  a  mere  intention  (s).    In  the  case  of  some-  ^^^^^^^^^^^^ 
thing  future  there  is  no  occasion  to  apply  the  rule  as  to  estoppel, 
because  the  i)arty  to  whom  the  representation  is  made  has  only  to  say 


of  an  arbitrator)  ;  Neville  v.  Wilkinson  (1782),  1  Bro.  C.  C.  543  (Lord 
Thurlow,  L.C).  And  see  Jorden  v.  Money  (1854),  5  H.  L.  Cas.  185.  For  later 
applications  of  the  same  doctrine  in  equity  to  other  contracts,  see  Burrowes  v. 
Lock  (1805),  10  Yes.  470,  as  explained  in  Loiu  v.  Bouverie,  [1891]  3  Ch.  82,  C.  A.  ; 
DalUac  v.  Dalhiac  (1809)  16  Yes.  1 16,  125  ;  Figgottv.  Stratton{l859),  1  De  G.  F.  &  J. 
33,  C.  A.,  where  the  representation  was  by  a  party  to  the  contract;  Davies  v. 
Bavies  (1860),  6  Jur.  (n.  s.)  1320 ;  Mansel-Lewis  v.  Rees  (1910),  102  L.  T.  237  ; 
compare  Edmands  v.  Best  (1862),  7  L.  T.  279. 

{j))  Lord  Selborne,  L.C,  defines  "equitable  estoppel  by  representation"  in 
Citizens'  Bank  of  Louisiana  v.  First  National  Bank  of  New  Orleans  (1873), 
L.  E.  6  H.  L.  352,  at  p.  360,  in  terms  differentiated  from  the  common  law 
doctrine  only  by  the  use  of  these  words,  and  cites  in  support  of  his  definition 
decisions  of  common  law  courts  usually  cited  in  that  connection,  namely,  Jorden 
V.  Money,  supra;  Fickard  v.  Sears  (1837),  6  Ad.  &  El.  469;  and  Freeman  v. 
Cooke  (1848),  2  Exch.  654  ;  see  also  Whitechurch  {George),  Ltd.  v.  Cavanagh, 
[1902]  A.  C.  117,  per  Lord  Macnaghten,  at  p.  130;  3Iills  v.  Fox  (1887),  37 
Ch.  D.  153,  164.  In  Lovett  v.  Lovett,  [1898]  1  Ch.  82,  EoMER,  J.,  uses  the 
expression  "  equitable  estoppel"  in  contradistinction  to  estoppel  at  law,"  by 
which  it  is  quite  clear  from  the  context  he  means  "  estoppel  by  deed,"  to  the 
recital  and  the  operative  part  of  which  he  refers.  His  proposition,  founded  on 
the  definition  by  Lord  Selborne,  L.C,  referred  to  above,  that  equitable  estoppel 
is  not  applied  in  favour  of  a  volunteer,  is  only  another  form  of  the  common  law 
rule  that  in  order  to  take  advantage  of  a  representation  as  an  estoppel,  one  must 
show  that  he  has  altered  his  position  on  the  faith  of  it.   See  also  title  Equity,  a7ite. 

{q)  Freeman  v.  Cooke,  supra,  at  p.  664. 

[r)  A  person  who  fraudulently  represented  himself  to  be  a  trader,  was  held  to 
be  estopped  from  denying  he  was  a  trader  for  the  purpose  of  escaping  bankruptcy 
{Re  Leslie,  Ex  parte  Leslie  (1856),  25  L.  J,  (bcy.)  37,  C.  A.).  One  having  only 
a  partial  interest  in  an  estate,  but  contracting  to  sell  as  if  he  had  the  entire 
interest,  was  held  to  be  estopped  from  denying  as  against  the  purchaser  that  he 
had  the  entire  interest  {Mortlock  v.  Fuller  (1804),  10  Yes.  292,  315,  see  Meredith 
V.  ^'mmt^ers  (1814),  2  Dow,  514,  H.  L.,^erLord  Eldon,  L.C,  at  p.  518).  A  vendor 
on  contracting  to  sell  land  represented  that  there  were  no  rectorial  tithes. 
Subsequently,  having  discovered  that  he  was  himself  the  lay  impropriator,  he 
sued  the  purchaser  for  those  tithes  ;  held  he  was  estopped  by  his  representation 
from  succeeding  {Mansel-Leivis  v.  Rees,  supra).  R.  v.  Soutlt  Eastern  Rail.  Co. 
(1910),  8  L.  G.  E.  401,  C.  A.,  affirming  S.  C  (1909),  7  L.  G.  E.  1171,  appears  at 
first  sight  _  to  conflict  with  the  proposition  in  the  text.  The  report,  however, 
is  very  brief ;  and  the  effect  seems  to  be  that  a  party  to  a  written  agreement 
may  by  a  representation  as  to  the  meaning  of  an  ambiguous  expression,  estop 
himself  from  averring  that  it  has  another  meaning. 

(s)  Jorden  v.  Money,  supra ;  approved,  Citizens'  Bank  of  Louisiana  v.  First 
National  Bank  of  New  Orleans,  supra;  Maddison  v.  Alderson  (1883),  8  App.  Cas» 
467,  473,  overruling  Lofus  v.  Maw  (1862),  3  Giff.  592  ;  Chadwick  v.  Manning, 
[1896]  A.  C  231,  P.  C;  Whitechurch  {George),  Ltd.  v.  Cavanagh,  supra  ;  Cole- 
man V.  North  (1898),  47  W.  E.  57,  58;  compare  Farmeloe  v.  Bain  (1876),  1 
C.  P.  D.  445 ;  Re  Fickus,  Farina  v.  Fickus,  [1900]  1  Ch.  331,  335. 
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Sect.  2.       enter  into  a  contract,"  and  all  difficulty  is  removed  (t).    It  is  true 
Estoppel  by  that  the  state  of  a  man's  mind  is  a  fact,  and  in  that- sense  a  man  who 
Representa-  makes  a  false  statement  as  to  his  intention  makes  a  false  representa- 
tion.      i[q^  of  fact  (u) ;  but  estoppel  is  not  a  cause  of  action,  but  a  rule  of 
evidence,  available  where  there  is  a  cause  of  action,  to  prevent  a 
person  from  denying  what  he  has  once  said  (v) :  he  is  to  be  put  in 
the  same  position  as  if  the  statement  were  true,  but  no  worse  (w) ; 
and  had  the  statement  of  intention  been  true,  he  who  made  it  would 
have  been  at  liberty  to  change  his  mind.    But  the  representation 
of  an  existing  state  of  things  as  being  of  a  continuous  nature  is 
more  than  a  statement  of  intention,  and  one  who  has  made  such 
representation  cannot,  after  getting  rid  of  that  state  of  things,  take 
advantage  of  its  removal  to  the  prejudice  of  another  who  has  acted 
on  the  representation  {x). 

May  include  535.  A  representation  may  be  a  representation  of  fact,  although 
tion^oHaw  involves  and  includes  that  which  is  also  matter  of  law.  Thus 
directors  of  a  company,  by  drawing  a  bill  in  the  company's  name, 
may  represent  that  there  is  a  private  Act  of  Parliament  giving 
the  company  the  requisite  powers  (a),  or  by  issuing  debentures 
that  the  company's  powers  are  not  exhausted  (Z;).  But  a  true 
statement  of  facts,  accompanied  by  an  erroneous  inference  of  law, 
will  not  estop  the  person  who  made  it  from  afterwards  denying  the 
correctness  of  that  inference  (c) ;  and  although  one  who  has  by  a 


{t)  Citizens^  Bank  of  Louisiana  v.  First  National  Bank  of  New  Orleans  (1873), 
L.  E.  6  H.  L.  352,  per  Lord  Selborne,  L.C,  at  p.  361,  quoting /or c^ew  v.  Money 
(1854),  5  H.  L.  Gas.  185. 

(u)  "  The  state  of  a  man's  mind  is  as  much  a  fact  as  the  state  of  his  digestion  " 
{Edgington  v.  Fitzmaurice  (1885),  29  Ch.  D.  459,  C.  A.,  per  BoWEN,  L.J.,  at 
p.  483). 

(v)  Low  V.  Bouverie,  [1891]  3  Ch.  82,  0.  A.,  per  Lindley  and  Bowen,  L.JJ., 
at  pp.  101,  105.  Thus  an  innocent  misrepresentation  does  not  by  estoppel 
become  a  cause  of  action  (compare  Dickson  v.  Renter's  Telegram  Go.  (1877),  3 
C.  P.  D.  1,  C.  A. ;  Brett  v.  Cloiuser  (1880),  5  0.  P.  D.  376) ;  but  it  may  become 
conclusive  evidence  of  title  in  an  action  for  conversion  {Knights  v.  Wiffen 
(1870),  L.  E.  5  Q.  B.  660),  or  of  a  contract  [Cornish  y.  AUngton  (1859),  4  H.  &  N. 
549  ;  Thomas  v.  Brown  (1876),  1  Q.  B.  D.  714,  722). 

[w)  See  Bishop  v.  Balkis  Consolidated  Co.  (1890),  25  Q.  B.  D.  512,  0.  A.,  per 
Lindley,  L.J.,  at  p.  521  ;  Beatty  v.  Ehury  {Lord)  (1872),  7  Ch.  App.  777 
(affirmed  on  other  grounds  (1874),  L.  E.  7  H.  L.  102)  ;  Canterbury  Corporation 
V.  Cooper  (1908),  99  L.  T.  612,  per  Channell,  J.,  at  p.  615;  affirmed  (1909),  100 
L.  T.  597,  0.  A.).  But  it  may  happen  that  his  hearer  is  indirectly  put  in  a 
better  position ;  see  Ogilvie  v.  West  Australian  Mortgage  and  Agency  Corporation, 
[1896]  A.  0.  257,  P.  C.,  per  Lord  Watson,  at  p.  270;  see  p.  385,  post. 

{x)  Piggott  v.  Stratton  (1859),  1  De  G.  P.  &  J.  33,  C.  A.  (grantor  of  leasehold 
property  stated  truly  that  his  own  lease  restrained  him  from  obstructing  the 
view;  he  afterwards  surrendered  his  lease  and  took  a  new  one  without  the 
restraint) ;  but  was  held  to  his  statement  as  being  a  representation  of  a  continuous 
restraint  (distinguished  on  this  point,  M'Evoy  v.  Drogheda  Harbour  Com- 
missioners (1867),  16  W.  E.  34,  38. 

(a)  West  London  Commercial  Bank  v.  Elitson  (1884),  13  Q.  B.  D.  360,  0.  A. ; 
compare  B.  v.  South  Eastern  Bail.  Co.  (1910),  8  L.  G.  E.  401,  C.  A.  (repre- 
sentation as  to  meaning  of  ambiguous  expression). 

(b)  Bashdall  v.  Ford  (1866),  L.  E.  2  Eq.  750,  754. 

(c)  Morgan  v.  Couchman  (1853),  14  C.  B.  100  (party  who  set  out  in  an  affidavit 
facts  showing  cross  dealings  between  himself  and  another,  describing  them  as 
**  payment,"  not  estopped  from  showing  there  was  no  payment). 
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fraudulent  statement  of  the  legal  effect  of  an  instrument  obtained  Sect.  2. 

some  advantage  will  not,  it  seems,  be  allowed  to  retain  it  (d),  a  Estoppel  by 

mere  misrepresentation  of  a  matter  of  legal  inference  from  facts  Representa- 
which  are  known  to  both  parties  cannot,  it  is  submitted,  be  a 
ground  of  estoppel  (e). 

536.  A  representation,  to  found  an  estoppel,  must  be  clear  it  must  be 
and  unambiguous ;  not  necessarily  susceptible  of  only  one  inter-  unambiguous, 
pretation,  but  such  as  will  reasonably  be  understood  in  the  sense 
contended  for,  and  for  this  purpose  the  whole  of  the  representation 

must  be  looked  at  (/).  This  is  merely  an  application  of  the  old 
maxim  applicable  to  all  estoppels,  that  they  "  must  be  certain  to 
every  intent  "  (g).  A  statement,  true  as  far  as  it  goes,  is  not  to  be 
taken  to  mean  more  than  it  says.  Thus  a  statement  tlaat  there  are 
certain  incumbrances  on  a  fund  is  not  (in  the  absence  of  a  duty 
to  give  full  information)  to  be  construed  as  a  representation  that 
there  are  no  others  (/i).  Again,  the  mere  parting  with  possession 
does  not  estop  the  owner  of  a  chattel  (i)  or  of  a  title  deed  (k)  from 
setting  up  his  title  against  a  purchaser  for  value.  And  this  is  so 
even  where  the  possession  was  parted  with  for  the  fraudulent 
purpose  of  defeating  creditors,  provided  it  is  not  necessary  for  the 
owner  to  prove  the  fraudulent  transaction  as  part  of  his  title  (/). 

537.  A  party  cannot  by  representation  any  more  than  by  Result  must 
other  means  (m)  raise  against  himself  an  estoppel  so  as  to  create  be  ultra 
a  state  of  things  which  he  is  under  a  legal  disability  from  creating. 


{d)  HirschfiddY.  London,  Brighton  and  South  Coast  Rail.  Co.  (1876),  2  Q.  B.  D. 
1,  4,  5 ;  Molloy  v.  Mutual  Reserve  Life  Lnsurance  Co.  (1906),  94  L.  T.  756, 
760,  C.  A. 

(e)  Beatty  v.  Ebury{Lord)  (1872),  7  Ch.  App.  777,  802  (affirmed  (1874),  L.  E.  7 
H.  L.  102  on  other  grounds),  approving  Rashdall  v.  Ford  (1866),  L.  E.  2  Eq. 
750,  754. 

(/)  Low  V.  Bouverie,  [1891]  3  Ch.  82,  0.  A.  (see  especially  per  Bowen,  L.J.,  at 
p.  106),  following  Freeman  v.  Cooke  (1848),  2  Exch.  654  (conflicting  statements), 
approved,  Whitechurch  {George),  Ltd.  v.  Cavanagh,  [1902]  A.  0.  117,  145  ;  Re 
Lewis,  Lewis  v.  Leiuis,  [1904]  2  Cii.  656,  C.  A.  ;  Onward  Building  Society  v. 
Smithson,  [1893]  1  Ch.  1  (representation  contained  in  a  deed). 

{g)  Co.  Litt.  352  a. 

(h)  Low  V.  Bouverie,  supra;  compare  M^Kenzie  v.  British  Linen  Co.  (1881),  6 
App.  Cas.  82 ;  British  Linen  Co.  v.  Cotuan  (1906),  8  F.  (Ct.  of  Sess.)  704  (mere 
silence  no  estoppel  unless  duty  to  communicate)  ;  Scarfe  v.  Halifax  (1840),  7 
M.  &  W.  288  (sheriff's  return  that  he  had  levied  of  the  plaintiff's  goods  £67 
does  not  affirm  that  £30  further,  paid  for  charges,  was  the  plaintiff's  money). 

{i)  Weiner  v.  Gill,  [1905]  2  K.  B.  172,  183  (applying  Farquharson  Brothers  <& 
.Co.  V.  King,  &  Co.,  [1902]  A.  C.  325) ;  affirmed,  [1906]  2  K.  B.  574  ;  Meggy  v. 
Lmperial  Discount  Co.  (1878),  3  Q.  B.  D.  711,  C.  A.;  Price  v.  Groom  (1848),  2 
Exch.  542;  see  also  Kingsford  v.  Merry  (1856),  1  H.  &  N.  503,  Ex.  Ch. ;  con- 
sidered in  Henderson  &  Co.  v.  Williams,  [1895]  1  Q.  B.  521,  C.  A.  ;  Johnson  v. 
Credit  Lyonnais  Co.  (1877),  3  C.  P.  D.  32,  C.  A. ;  Hollins  v.  Fowler  (1875),  L.  E. 
7  H.  L.  757,  764 ;  Truman  v.  Attenborough  (1910),  54  Sol.  Jo.  682  ;  and  see  as 
to  unauthorised  dealings  by  trustees,  p.  393,  post. 

{k)  Brockleshy  v.  Temperance  Building  Society,  [1895]  A.  C.  173,  per  Lord 
Herschell,  L.C,  at  p.  180,  following  Martinez  v.  Cooper  (1826),  2  Euss.  198; 
and  see  Lloyds  Bank,  Ltd.  v.  Bullock,  [1896]  2  Ch.  192  ;  Colonial  Bank  v.  Cady 
and  Williams  (1890),  15  App.  Cas.  267. 

(/)  Bcnves  v.  Foster  (1858),  2  H.  &  N.  779;  followed,  Taijlor  v.  Bowers  (1876), 
1  Q.  B.  D.  291,  298,  C.  A. 

{m)  Compare  note  {g),  p.  327,  a7ite. 
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Sect.  2.  Thus,  a  corporate  body  cannot  be  estopped  from  denying  that  they 
Estoppel  by  have  entered  into  a  contract  which  it  was  ultra  vires  for  them  to 
Representa-  make  (n).  No  corporate  body  can  be  bound  by  estoppel  to  do 
something  beyond  its  powers  (o),  or  to  refrain  from  doing  what  it 
is  its  duty  to  do  {p) ;  and  the  same  principle  applies  to  individuals. 
No  person  can  by  his  conduct,  or  otherwise,  waive  or  renounce  a 
right  to  perform  a  public  duty,  or  estop  himself  from  insisting  that 
it  is  right  to  do  so  (q).  And  a  married  woman  protected  by  a  restraint 
on  anticipation  cannot,  either  by  deed  or  innocent  representation, 
nor  (it  seems)  even  by  fraudulent  representation,  or  admission 
resulting  in  a  judgment  (r),  estop  herself  from  denying  facts  which, 
if  true,  would  put  an  end  to  the  restraint  (s). 

Irregularities.      533.  A  distinction  must  be  made  between  acts  which  are  ultra 
vires  and  those  for  the  validity  of  which  certain  formalities  are 


(n)  Canterhury  Corporation  v.  Cooper  (1909),  100  L.  T.  597,  C.  A. ;  British  Mutual 
Banking  Co.  v.  Charnwood  Forest  Bail.  Co.  (1887),  18  Q.  B.  D.,  714,  C.  A.,  _29er 
BowEN,  L.J.,  at  p.  718  ;  compare  Markham  and  Darter's  Case,  [1899]  1  Oh.. 
414,  431  (affirmed  without  discussing  this  point  [1899]  2  Ch.  480,  0.  A.); 
A.-G.  V.  Dublin  Corporation  (1841),  1  Dr.  &  War.  545.  But  although  a  man 
cannot  be  estopped  from  denying  the  existence  of  a  contract  which  is  prohibited, 
or  made  illegal,  by  Act  of  Parliament,  this  does  not  apply  where  penalties  are 
attached  if  it  is  not  made  in  a  certain  way.  Therefore  a  member  of  a  mutual 
insurance  company  may  be  estopped  from  pleading,  in  an  action  for  calls,  that 
they  were  for  losses  paid  on  contracts  which  were  unstamped  and  not  contained 
in  a  policy  {Barrow  Mutual  Ship  Insurance  Co.  v.  Ashhurner  (1885),  54  L.  J. 
(q.  B.)  377,  C.  A.) ;  compare  Be  Coltman,  Coltman  v.  GoUman  (1881),  19  Ch.  D. 
64,  0.  A. 

(0)  British  Mutual  Banking  Co.  v.  Charnwood  Forest  Rail.  Co.,  supra ^ 
per  Fby,  L.J.,  at  p.  719.  This  principle  was  applied  (but  with  doubt,  and  as 
the  Court  of  Appeal  held  in  the  circumstances,  wrongly)  by  Yatjghait 
Williams,  J.,  in  Bishop  v.  Balkis  Consolidated  Go.  (1890),  25  Q.  B.  D.  77,  84; 
affirmed  on  other  grounds,  ibid.,  p.  512,  C.  A. ;  see  p.  411,  post. 

(p)  Islington  Vestry  v.  Hornsey  Urban  Council,  [1900]  1  Oh.  695,  C.  A. 

{q)  MacAllister  v.  Bochester^  (Bishop)  (1880),  o  C.  P.  D.  194.  But  a  local 
authority  may,  by  a  notice  which  is  intra  vires,  intended  to  be  acted  on  or  not 
^t  the  receiver's  option,  conclusively  elect  to  proceed  in  a  particular  way  if  it 
is  not  complied  with  [Ootdd  v.  Bacup  Local  Board  (1881),  50  L.  J.  (m.  c.)  44). 
Stephen,  J.,  speaks  of  th's  as  estoppel,  but  there  was  no  representation  of  any 
fact. 

(r)  Bateman  {-Lady)  v.  Faber,  [1898]  1  Ch-  144,  C.  A.,  per  LiNDLEY,  M.E.,  at 
p.  149,  per  Yaughan  Williams,  L.J.,  at  p.  151. 

(s)  Ibid.,  per  Lindley,  M.E.  ;  distinguished  in  Macnaghten  v.  Paterson, 
[1907]  A.  C.  483,  P.  C,  but  without  touching  the  principle  (see  ibid.,  at 
p.  492).  At  common  law  a  married  woman  could  not,  by  describing  herself 
as  widow  on  a  negotiable  instrument,  estop  herself  from  pleading  covertui'e 
{Cannam  v.  Farmer  (1849),  3  Exch.  698).  But  (apart  from  restraint  on  antici- 
pation) a  married  woman  who  had  contracted  as  a  feme  sole  was  estopped 
in  equity  from  denying  that  she  had  charged  her  separate  estate  {McHenry  v. 
Davies  (1870),  L.  E.  10  Eq.  88  ;  following  Johnson  y.  Gallagher  (1861),  3  De  G.  E. 
&  J.  494,  521,  C.  A.) ;  and,  because  of  the  fraud  involved,  a  disability  was  not 
in  equity  an  excuse  for  knowingly  standing  by  and  allowing  money  to  be  paid 
for  an  interest  in  property  in  ignorance  of  the  true  title  [Savage  v.  Foster 
(1723),  9  Mod.  Eep.  35) ;  see  p.  Zdl,post,  and  title  Equity,  ante.  On  the  same 
principle,  an  infant  cannot  (nor  at  common  law  could  a  married  woman  before 
the  Married  Women's  Property  Acts;  see  Earle  v.  Kingscote,  [1900]  2  Ch.  585,  C.  A.) 
be  made  liable  for  a  fraudulent  representation,  e.g.,  that  he  is  of  age,  inducing  a 
contract  [Johnsons.  Bye  (1665),  1  Sid.  258,  cited  in  Stikeman  v.  Dawson  (1847),  1 
De  G.  &  Sm.  90, 113  ;  see  titles  Husband  and  Wipe  ;  Ineants  and  Children. 
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necessary.  In  the  latter  case  persons  dealing  without  notice  of  any 
informality  are  entitled  to  presume  omnia  rite  esse  acta  (t).  Accord- 
ingly a  company  which,  possessing  the  requisite  powers,  so  conducts 
itself  in  issuing  debentures  as  to  represent  to  the  public  that  they 
are  legally  transferable,  cannot  set  up  any  irregularity  in  their 
issue  against  an  equitable  transferee  for  value  who  has  no  reason 
to  suspect  it  (a). 

539.  A  representation  will  be  deprived  of  any  effect  as  an 
estoppel  if  the  making  of  it  has  been  contributed  to  by  some  breach 
of  duty  on  the  part  of  the  person  seeking  to  take  advantage  of  it. 
This  principle  is  not  confined  to  cases  of  wilful  misrepresentation 
by  such  persons.  No  representation  can  be  relied  on  as  an  estoppel 
if  induced  by  the  concealment  of  any  material  fact  on  the  part  of  the 
person  who  wishes  to  use  it  as  such  ;  and  if  the  person  to  whom  it  is 
made  knows  something  calculated  to  influence  the  other  to  hesitate 
or  seek  further  information,  and  has  withheld  that  knowledge,  the 
representation  ought  not  to  be  treated  as  an  estoppel  (b).  And  the 
same  principle  has  been  applied  where  there  has  been  perfectly 
innocent  conduct  amounting  to  a  misrepresentation  (c),  inviting 
the  conduct  relied  on  as  an  estoppel ;  but  whether  in  this  case  it 
rests  upon  the  doctrine  of  "  estoppel  against  estoj)pel "  (d),  or  upon 
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Estoppel  by 
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tion. 
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tion must 
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induced  by 
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(t)  Royal  British  Bank  v.  Turquand  (1856),  6  E.  &  B.  327,  Ex.  Ch. ;  Re  Land 
Credit  Co.  of  Ireland,  Ex  parte  Overend,  Gurney  &  Co.  (1869),  4  Ch.  App.  460  ; 
Mahony  v.  East  Holyford  Co.  (1875),  L.  E.  7  H.  L.  869  ;  County  of  Gloucester 
Bank  v.  Riidry  Mertliyr  Steam  and  House  Coal  Colliery  Co.,  [1895]  1  Ch. 
629,  C.  A.  ;,Biggerstafe  v.  Roiuatt's  Wharf,  Ltd.,  [1896]  2  Ch.  93,  C.  A.  ;  dis- 
tinguish Premier  Industrial  Bank,  Ltd.  v.  Carlton  Manufacturing  Co.,  Ltd.,  and 
Crabtree,  Ltd.,  [1909]  1  K.  B.  106. 

(«)  Re  Romford  Canal  Co.,  Pocock's  Claim,  Tricketfs  Claim,  Careiv's  Claim 
(1883),  24  Ch.  D.  85,  applying  Fountaine  v.  Carmarthen  Rail.  Co.  (1868),  L.  E. 
5  Eq.  316  (irregularity  cannot  be  set  up  against  an  original  holder  who  has  a 
right  to  presume  that  the  issue  was  regular,  which  he  would  not  have  if  the 
issue  were  idtra  vires) ;  JFebh  v.  Heme  Bay  Commissioners  (1870),  L.  E.  5  Q.  B. 
642,  where  the  plaintiS  was  the  legal  assignee ;  compare  Higgs  v.  Assam  Tea 
Co.  (1869),  L.  E.  4  Exch.  387,  where  the  company  having  dealt  with  the 
plaintiff  assignee  on  the  footing  that  debentures  were  assignable  free  from 
equities,  were  estopped  from  asserting  their  right  to  set  ofl:  calls  due  from  the 
assignor.  But  though  a  company  may  be  estopped  from  showing  that  the 
issue  of  certain  debentures  was  invalid,  the  holders  of  admittedly  valid  deben- 
tures issued  before  the  estoppel  arose  are  not  affected  by  it,  and  as  against 
them  the  holders  of  the  invalid  debentures  will  be  postponed,  although  their 
security  purports  to  rank  pari  passu  with  the  valid  issue  [Moiuatt  v.  Castle  Steel 
and  Iron  Works  Co.  (1886),  34  Ch.  D.  58,  63,  C.  A.  ;  distinguished,  Robinson  v. 
Montgomeryshire  Breiuery  Co.,  [1896]  2  Ch.  841,  849,  where  the  validity  of  the 
debentures  was  not  in  question). 

(b)  Whitechurch  {George),  Ltd.  v.  Cavanagh,  [1902]  A.  C.  117,  ]jer  Lord 
Brampton,  at  p.  145  ;  approved  and  followed,  Porter  v.  Moore,  [1904]  2  Ch. 
367  (trustee  lulled  into  security  before  making  erroneous  statement  that  trust 
fund  was  unincumbered). 

(c)  This  was  one  of  the  grounds  of  decision  in  Simm  v.  Anglo-American  Tele- 
graph Co.  (1879),  5  Q.  B.  D.  188,  C.  A.,  as  explained  in  Balkis  Consolidated  Co.  v. 
Tomkinson,  [1893]  A.  C.  396,  by  Lord  Herschell,  L.C.,  at  p.  406  ;  see  also 
per  Lord  Macnaghten,  at  p.  411,  approved  by  Lord  Davey  in  Ruben  v. 
Great  Fingall  Consolidated,  [1906J  A.  C.  439,  at  p.  446;  and  see  p.  410, 
'post. 

(d)  See  Dixon  v.  Kennaway  &  Co.,  [1900]  1  Ch.  833,  per  Earwell,  J.,  at 
p.  840. 
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that  of  "  implied  warranty,"  or  contract  to  indemnify,  appears  to 
be  open  to  question  (e). 

540.  It  is  not  necessary  that  the  representation  should  be 
false  to  the  knowledge  of  the  party  making  it,  though  in  the  early 
cases  this  appears  to  have  been  the  law  (/),  provided  that  (i.)  it  is 
intended  to  be  acted  upon  in  the  manner  in  which  it  was  acted 
upon,  or  (ii.)  the  person  who  makes  it  so  conducts  himself  that  a 
reasonable  man  would  take  the  representation  to  be  true,  and  believe 
that  it  was  meant  that  he  should  act  upon  it  in  that  manner  {g) ; 
and  it  has  been  added  that  the  doctrine  of  estoppel  by  representation 
ought  not  in  most  cases  to  be  applied  unless  the  representation  is 
such  as  to  amount  to  the  contract  or  licence  of  the  party  making 
it  Qi).  An  unfounded  assumption  may  form  the  basis  of  estoppel, 
though  neither  party  believed  it  to  be  true,  but  both  have  knowingly 
acted  upon  a  conventional  hypothesis.  Where  two  parties 
agree  that  a  commercial  instrument  shall  be  taken  as  founded  on  a 
certain  fact,  and  the  position  of  one  by  that  agreement  is  altered, 
the  other  ought  not  to  be  admitted  to  deny  it "  (i). 

(e)  See  BuhenY.  Or  eat  Fingall  Consolidated,  [1906]  A.  0.  439,  jser  Lord  Davey, 
at  p.  446,  citing  Sheffield  Corporation  v.  Barclay,  [1905]  A.  C.  392. 

(/)  Gale  V.  Lindo  (1687),  1  Yern.  475  ;  Montejiori  v.  Montefiori  (1762),  1 
Wm.  Bl.  363 ;  Neville  v.  Wilkinson  (1782),  1  Bro.  0.  C.  543;  cited  in  Jorden  v. 
Mo7iey  (1854),  5  H.  L.  Cas.  185,  at  p.  212. 

[g)  Freeman  v.  Coohe  (1848),  2  Exch.  654,  663  (explaining  the  rule  in  PicJcard 
V.  Sears  (1837),  6  Ad.  &  El.  469,  474),  approved  in  Jorden  v.  Money,  supra; 
Sheffield  and  Manchester  Rail.  Co.  v.  Woodcock  (1841),  7  M.  &  W.  574,  583; 
Hoiuard  v.  Hudson  (1853),  2  E.  &  B.  1  ;  Swan  v.  North  British  Australasian  Co. 
(1863),  2  H.  &  0.  175,  181,  Ex.  Oh.,  and  see  per  Cockbijrn,  C.J.,  at  p.  188  ; 
Citizens'  Bank  of  Louisiana  v.  First  National  Bank  of  New  Orleans  (1873),  L.  K. 
6  H.  L.  352,  360;  M'Kenzie  v.  British  Linen  Co.  (1881),  6  App.  Cas.  82;  Sarat 
Ohunder  Dey  v.  Gopal  Chunder  Lala  (1892),  56  J.  P.  741,  P.  C.  ;  and  see  Cornish 
V.  Ahington  (1859),  4  H.  &  N.  549,  approved  in  Thomas  v.  Brown  (1876),  1 
Q.  B.  D.  714,  722  ;  Garr  v.  London  and  North  Western  Rail.  Co.  (1875),  L.  E. 
10  0.  P.  307,  316,  317,  approved  in  Coventry  v.  Great  Eastern  Rail.  Co.  (1883),  11 
Q.  B.  D.  776,  C.  A. ;  Seton  v.  Lafone  (1887),  19  Q.  B.  D.  68,  C.  A. ;  Farquharson 
Brothers  &  Co.  v.  King  &  Co.,  [1901]  2  K.  B.  697,  713,  0.  A.  (reversed,  [1902]  A.  0. 
325,  without  touching  this  point) ;  see  Re  Bentley  {Henry)  &  Co.  and  the  Yorkshire 
Breweries,  Ltd.,  Fx  parte  Harrison  (1893),  69  L.  T.  204,  0.  A.  The  language  of 
Brett,  J.,  in  Garr  v.  London  and  North  Western  Rail.  Co.,  supra,  imports  that 
where  the  representation  is  false  to  the  knowledge  of  the  party  making  it,  it 
is  not  necessary  that  he  should  intend  it  to  be  acted  on.  Although  the  inten- 
tion, or  conduct  from  which  it  may  be  reasonably  inferred,  is  certainly  necessary 
to  found  an  action  of  deceit  (see  title  Tort),  this  language  is  consistent  with  that 
used  by  Parke,  B.,  in  Freeman  v.  Gooke,  supra,  who  does  not,  however,  lay  down 
the  rule  in  terms.  The  point  is  not,  perhaps,  important,  since  where  a  deliberately 
false  statement  is  acted  on  there  is  usually  little  difficulty  in  inferring  the 
intention  that  it  should  be,  and  where  the  intention  is  made  out,  and  the 
intended  result  follows,  the  person  who  made  the  representation  is  not  permitted 
to  question  that  it  contributed  to  the  result  (Smith  v.  Kay  (1859),  7  H.  L.  Cas. 
750,  759,  770;  followed  in  Gordon  v.  Street,  [1899]  2  Q.  B.,  641,  646,  C.  A.). 
A  mere  puffing  exaggeration  of  value  by  a  vendor  in  negotiating  a  sale  is  not, 
in  the  absence  of  fraud,  a  representation  which  he  is  afterwards  estopped  from 
denying  {Martin  v.  Douglas  (1867),  16  W.  B.  268). 

(A)  Freeman  v.  Gooke,  supra,  at  p.  664,  approved  in  Clarke  and  Chapman  v. 
Hart  (1858),  6  H.  L.  Cas.  633,  656 ;  applied  in  Palmer  v.  Moore,  [1900]  A.  C. 
293,  298,  P.  C.  (representation  of  inability  to  contribute  to  expenses  of  a  mine, 
agreement  or  licence  to  co- adventurers  to  work  it  for  their  own  benefit). 

{%)  Ashpitel  V.  Bryan  (1863),  3  B.  &  S.  474,  per  Crompton,  J.,  at  p.  492; 
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541.  The   representation    must   have    been   acted   upon  as     Sect.  2. 
true  (k)  by  the  party  to  whom  it  was  made  (l)  (including  in  this  Estoppel  by 
expression  a  member  of  the  pubHc,  or  of  a  class,  where  it  was  Representa- 
made  to  the  public  or  to  a  class  of  persons,  e.g.,  to  the  customers  ^^Q^- 
of  a  particular  firm  (m) ).    A  representation  made  to  one  person,  Must  have 
and  acted  on  by  him,  cannot  be  taken  advantage  of  by  another  to  been  acted 
whom  it  was  not  made  and  who  has  not  acted  on  it{n).    And  it  is  ^^^^ 
not  sufficient  that  the  party  complaining  acted  in  a  manner  con-  whom  it 
sistent  with  the  truth  of  the  representation  if  it  appears  that  he  was  made, 
was  not  influenced  by  it  (0).    But  if  he  really  has  relied  upon  the 
truth  of  the  representation  it  is  no  answer  to  say  that  if  he  had 
thought  about  it  he  must  have  known  that  it  was  untrue;  the 
representation  itself  was  what  put  him  off  his  guard  (p). 

A  representation  does  not,  by  reason  of  having  been  acted  on, 
become  irrevocable  ;  there  is  nothing  to  prevent  the  party  who 
made  it  from  withdrawing  it  and  requiring  the  other,  for  the  future, 
to  act  as  if  it  had  not  been  made  (q). 


affirmed  (1864),  5  B.  &  S.  723,  Ex.  Ch.  (bill  di^awn  and  indorsed  by  arrangement 
between  the  parties  in  the  name  of  a  dead  person)  ;  compare  Glenie  v.  Smith, 
[1907]  2  K.  B.  507 ;  affirmed  on  somewhat  different  grounds,  [1908]  1  K  B. 
263,  C.  A.;  and  see  the  judgment  in  M'Cance  v.  London  and  North  Western 
Rail.  Co.  (1864),  3  H.  &  C.  343,  345,  Ex.  Ch. 

{k)  In  the  class  of  cases  last  referred  to,  where  the  parties  have  agreed  to 
assume  a  conventional  state  of  facts,  the  words  "  as  true  "  must  be  understood 
as  meaning  "  as  if  it  were  true."  In  all  other  cases  the  truth  of  the  representa- 
tion must  be  relied  upon. 

{I)  Freeman  v.  Cooke  (1848),  2  Exch.  654;  Howard  v.  Hudson  (1853),  2  E.  &  B.  1  ; 
Edmundson  y.  Thompson  (1861),  31  L.  J.  (ex.)  207.  An  ordinary  receipt  does 
not  as  between  immediate  parties  estop  the  person  who  gave  it  from  showing 
that  the  money  was  not  paid  {Skaife  v.  Jackson  (1824),  3  B.  &  C.  421 ;  Graves  v.  Ketj 
(1832),  3  B.  &  Ad.  313 ;  Botves  v.  Foster  (1858),  2  H.  &  N.  779),  though  it  might 
do  so  as  against  a  third  party  who  had  acted  in  reliance  on  it ;  Oliver  v.  Nautilus 
Steam  Shipping  Co.,  [1903]  2  K  B.  639,  C.  A.,  per  Yaughan  Williams,  L.J.,  at 
p.  648;  Ellen  v.  Great  Northern  Rail.  Co.  (1901),  17  T.  L.  E.  453,  C.  A.  (receipt 
evidence  of  accord  and  satisfaction)  ;  Huckle  v.  London  County  Council  (1910), 
26  T.  L.  E.  580,  581 ;  King  v.  Smith,  [1900]  2  Ch.  425;  distinguish,  however, 
the  cases  of  agents  charging  themselves  in  account,  see  p.  388,  post.  Com- 
pare Moss  V.  London  and  North  Western  Rail.  Co.  (1874),  22  W.  E.  532  (payment 
to  a  contractor  of  money  which  is  due  on  completion  does  not  estop  him 
from  denying  that  the  work  was  complete).  It  is  not  enough  that  a  person  to 
whom  an  untrue  representation  was  made  acted  upon  it  as  true  after  he  had 
notice  that  it  was  not  [Dunston  v.  Paterson  (1857),  2  C.  B.  (n.  s.)  495), 

(w)  See  Swan  v.  North  British  Australasian  Co.  (1863),  2  H.  &  C.  175,  Ex.  Oh., 
per  Blackbtjen,  J.,  at  p.  182. 

(n)  Heane  v.  Rogers  (1829),  9  B.  &  C.  577,  586  ;  R.  v.  Amhergate  etc.  Rail.  Co. 
(1853),  1  E.  &  B.  372;  Miles  v.  Mcllwraith  (1883),  8  App.  Cas.  120,  134,  P.  C, 
approving  Freeman  v.  Cooke,  supra  ;  Farquharson  Brothers  &  Co.  v.  King  dc  Co.., 
[1902]  A.  C.  325,  341 ;  Burgis  v.  Constantine,  [1908]  2  K.  B.  484,  499,  500,  C.  A. 

(0)  Lebeau  v.  General  Steam  Navigation  Co.  (1872),  L.  E.  8  0.  P.  88  (represen- 
tation as  to  contents  of  case  not  relied  on  by  master,  who  signed  bills  of  lading 
"contents  unknown");  Marhham  and  Darter's  Case,  [1899]  1  Ch.  414,  430; 
affirmed  without  discussing  this  point,  [1899]  2  Ch.  480,  C.  A.  ;  Cropper  v. 
Smith,  (1884)  26  Ch.  D.  700,  C.  A.  ;  affirmed  without  discussion  (1885),  10 
App.  Gas.  249  (statement  as  to  novelty  in  petition  for  letters  patent)  ;  and  see 
Russo-Chinese  Bank  v.  Li  Yau  Sam,  [1910]  A.  C.  174,  P.  C. ;  Mordaunt  Brothers 
y.  British  Oil  and  Cake  Mills,  Ltd.  (1910),  54  Sol.  Jo.  654. 

[p)  Bloomenthal  v.  Ford,  [1897]  A.  C.  156,  2^er  Lord  Hersghell,  L.O.,  at 
pp.  168—170. 

(j)  Wiite  V.  Greenish  (1861),  11  C.  B.  (n.  s.)  209,  232. 
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It  must  have  been  acted  on  in  the  manner  in  which  it  was  meant 
to  be  acted  on,  or  in  such  manner  as  a  reasonable  man  would  suppose 
it  was  meant  to  be  acted  on  (?•).  A  railway  company's  advice  note 
to  a  consignee  is  not  intended  to  be  acted  upon  by  his  selling  the 
goods  (s),  but  the  company  must  be  supposed  to  know  that  delivery 
orders  in  the  usual  form  are  documents  with  a  mercantile  meaning 
attached  to  them,  and  may  have  credit  given  to  them  as  documents 
of  title  {t).  So  those  who  issue  bills  of  lading  must  be  supposed  to 
contemplate  that  purchasers  of  the  goods  therein  described  will  act 
upon  the  statements  they  find  there  (a). 

542.  It  is  further  necessary  to  estoppel  by  representation  that 
in  acting  upon  it  the  party  to  whom  it  was  made  should  have  altered 
his  position  to  his  prejudice  (6).  A  representation  made  to  a  persop 
after  he  has  altered  his  position  cannot  give  rise  to  an  estoppel, 
though  if  made  earlier,  and  acted  on,  it  might  have  done  so  (c). 
But  it  is  a  sufficient  alteration  of  position  if  he  is  induced  by  the 
representation  to  take  no  step  to  protect  himself,  or  to  retrieve  his 
position  until,  owing  to  the  insolvency  of  some  person  against 
whom  he  has  a  remedy,  or  for  other  reason,  it  is  too  late  (d).  The 
mere  payment  of  money  under  a  mistake  of  fact  induced  by  the 
representation  in  circumstances  where  there  is  not  the  slightest 
difficulty  in  getting  it  back  is  not  such  damage  or  prejudice  as  will 
give  rise  to  an  estoppel  (e) ;  but  the  parting  with  money,  and  being 
out  of  it  for  a  certain  period  of  time,  coupled  with  the  trouble  and 
possible  expense  of  establishing  the  right  to  get  it  back,  may 


(r)  Freeman  v.  Gooke  (1*848),  2  Exch.  654 ;  Gillman,  Spencer  &  Go.  v.  Carhutt 
&  Go.  (1889),  61  L.  T.  281,  282,  283,  0.  A. 

(s)  Garr  v.  London  and  North  Western  Bail.  Go.  (1875),  L.  E.  10  C.  P.  307, 
317 ;  compare  Farmeloe  v.  Bain  (1876),  1  0.  P.  D.  445. 

{t)  Goventry  v.  Great  Eastern  Bail.  Go.  (1883),  11  Q.  B.  D.  776,  C.  A. 

(a)  Gompania  Naviera  Vasconzada  v.  Ghurchill  and  Sim,  [1906]  1  K.  B.  237, 
247  ;  Howard  v.  Tuclcer  (1831),  1  B.  &  Ad.  712. 

(b)  Freeman  Y.  Gooke,  supra,  at  p.  663  ;  Newton  y.  Liddiard  (1848),  12  Q.  B. 
924;  Garr  v.  London  and  North  Western  Bail.  Go.  (1875),  L.  E.  10  C.  P. 
307,  317,  318  ;  MacFarlane  v.  Giannacopulo  (1858),  3  H.  &  N.  860;  Be  Gollie, 
Ex  parte  A  damson  (1878),  8  Ch.  D.  807,  817,  0.  A.;  Simm  v.  Anglo-American 
Telegraph  Go.  (1879),  5  Q.  B.  D.  188,  208,  0.  A.  ;  Whitechurch  {George),  Ltd.  v. 
Gavanagh,  [1902]  A.  0.  117,  135  ;  Bell  v.  Marsh,  [1903]  1  Ch.  528,  543,  C.  A.  ; 
Lmperial  Bank  of  Ganada  v.  Bank  of  Hamilton,  [1903]  A.  0.  49,  P.  0. ;  Be  Lewis, 
Lewis  Y.  Leiuis,  [1904]  2  Ch.  656,  C.  A. 

(c)  Horsfall  v.  Halifax  and  Huddersfield  Union  Banking  Go.  (1883),  52  L,  J.  (CH.) 
599  (defendants  after  the  plaintiff  had  made  advances  on  the  shares  of  one  of  its 
shareholders  told  him  that  they  had  no  charge  on  them) ;  M'Kenzie  v.  British 
Linen  Go.  (1881),  6  App.  Cas.  82,  109  (supposed  drawer  of  forged  biU,  on 
learning  of  the  forgery  after  the  bank  had  made  advances,  omitted  to  give 
prompt  information);  Morrison  v.  Universal  Marine  hisurance  Go.  (1873),  L.  E.. 
8  Exch.  197,  Ex.  Ch.  (underwriters,  after  loss  of  ship  became  known,  delayed 
repudiation  of  policy) ;  compare  Bell  v.  Marsh,  [1903]  1  Ch.  528,  C.  A. 

{d)  Knights  v.  Wiffen  (1870),  L.  E.  5  Q.  B.  660;  discussed,  Simm  v.  Anglo- 
American  Telegraph  Go.  (1879),  5  Q.  B.  D.  188,  212,  C.  A.  ;  and  followed,  Dixon 
V.  Kennaway  &  Co.,  [1900]  1  Ch.  833  ;  and  see  Ogilvie  v.  West  Australian  Mort- 
gage and  Agency  Gorporation,  [1896]  A.  C.  257,  P.  C. 

(f)  Garr  v.  London  and  North  Westerii  Bail.  Go.,  swpra,  at  pp.  317,  318,  as 
explained  in  Gompania  Naviera  Vasconzada  v.  Ghurchill  and  Sim,  supra,  per 
Ohannell,  J.,  at  p.  250. 
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amount  to  an  alteration  of  position  to  the  payer's  prejudice  within 
the  rule  (/). 

543.  When  prejudice  or  damage  is  made  out,  the  other  circum- 
stances being  such  as  to  create  an  estoppel,  its  consequences  are 
not  necessarily  measured  by  the  amount  of  prejudice  or  damage 
sustained.  Thus,  if  a  customer  of  a  bank  is  estopped  from 
asserting  that  a  cheque  with  which  he  has  been  debited  is  a  forgery, 
by  his  neglect  to  give  such  timely  information  as  would  have  enabled 
the  bank  to  have  recourse  to  the  forger,  the  debit  will  stand  for  the 
whole  amount,  and  not  for  so  much  only  as  would  have  been 
recovered  from  the  forger  had  the  customer  not  allowed  the  bank 
to  remain  in  ignorance  of  the  facts  (g) ;  and  in  an  action  of  trover 
founded  on  an  estoppel  the  plaintiff  is  entitled  to  the  full  value  of 
the  goods,  though  it  may  be  more  than  the  actual  damage  sustained 
by  the  representation  (h) ;  and  one  who,  in  an  action  against  ship- 
owners for  delivery  of  goods  in  a  damaged  condition,  succeeds  by 
reason  only  that  the  latter  are  estopped  from  denying  that  the  goods 
were  "  shipped  in  good  order  and  condition,"  can  recover  the  whole 
of  the  damage  which  on  delivery  the  goods  were  found  to  have 
suffered,  without  regard  to  the  fact  that  he  has  a  right,  which 
he  may  still  exercise,  to  recover  the  same  damages  from  the 
shippers  (i). 

544.  A  representation  made  by  an  agent  will  be  as  effectual  for 
the  purpose  of  estoppel  as  if  it  had  been  made  by  his  principal ; 
thus,  a  company  may  be  estopped  by  representations  made  by  its 
officer  in  the  ordinary  way  of  business  (k).  But  it  is  equally  clear 
that  no  estoppel  can  arise  from  the  representation  of  .an  agent, 
unless  it  is  within  his  actual  or  ostensible  authority  to  make  it  (Z). 
And  the  knowledge  of  the  agent,  acquired  when  acting  within  the 
scope  of  his  authority,  is  that  of  his  principal,  so  that  the  latter 


Sect.  2. 

Estoppel  by 
Representa- 
tion. 

Estoppel  is 
not  measured 
by  damage. 


Representa- 
tion by  agent. 


(/)  Compania  Naviera  Vasconzada  v.  Churchill  and  Sim,  [1906]  1  K.  B.  237,  250. 

{g)  Ogilvie  v.  West  Australian  Mm-tgage  and  Agency  Corporation,  [1896]  A.  C. 
257,  270,  P.  C.  ;  compare  M'Kenzie  v.  British  Linen  Co.  (1881),  6  App.  Cas.  82, 
100.  As  to  the  right  to  recall  a  representation  before  being  further  acted  upon, 
see  Wlnte  v.  Greenish  (1861),  11  C.  B.  (n.  s.)  209. 

(70  Henderson  &  Co.  v.  Williams,  [1895]  1  Q.  B.  521,  C.  A. 

(i)  Compania  Naviera  Vasconzada  v.  Churchill  and  Sim,  supra,  at  pp.  250, 
251,  following  Henderson  &  Co.  v.  Williams,  supra, 

(k)  See,  e.g..  Bishop  y.  Balkis  Consolidated  Co.  (1890),  25  Q.  B.  D.  512,  C.  A.  ; 
Manchester  and  Oldham  Bank  v.  Cook  &  Co.  (1883),  49  L.  T.  674  (bank  manager). 
See  further  as  to  estoppel  on  companies,  p.  408,  post. 

(I)  Barnett  v.  South  London  Tramways  Co.,  (1887),  18  Q.  B.  D.  815,  0.  A., 
quoting  Neivlands  v.  National  Employers  Accident  Association  (1885),  54 
L.  J.  (Q.  B.)  428,  C.  A. ;  approved,  Whitechurch  (George),  Ltd.  v.  Cavanagh,  [1901] 
A.  C.  117,  124;  Buben  v.  Great  Fingall  Consolidated,  [1906]  A.  0.  439  (all  these 
cases  relate  to  secretaries  of  companies,  whose  authority  to  make  representations 
is  very  limited)  ;  Bostmaster- General  v.  Green  (1887),  51  J.  P.  582  (post  office 
clerk).  The  master  of  a  ship  has  authority  to,  make  statements  in  a  bill  of 
lading  as  to  the  condition  of  the  goods  {Compania  Navierci  Vasconzada  v.  Churchill 
and  Sim,  supra;  and  whether  freight  is  payable  or  not  [Hoivard  v.  Tucker 
(1831),  1  B.  &  Ad.  712)  ;  but  no  one  may  assume  that  he  has  authority  to  sign 
for  goods  which  have  not  been  shipped  {Grant  v.  Norway  (1851),  10  C.  B.  665)  ; 
or  to  make  representations  as  to  their  quality  iCox  v.  Bruce  (1886),  18  Q.  B.  D. 
147,  C.  A.).  ^       ^  V  ^  /, 
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Beot.  2.     cannot  be  heard  to  say  that  in  making  a  representation,  or  pursuing 
Estoppel  by  a  course  of  conduct  relied  on  as  such,  he  did  so  in  ignorance  of 
Representa-  facts  so  known  to  the  agent  (m).    But  this  knowledge  will  not  be 
imputed  when  the  agent  has  been  acting  in  fraud  of  the  principal 
for  the  benefit  of  himself  and  the  party  seeking  to  set  up  an 
estoppel  (n). 

Sub-Sect.  2. — Estoppel  hy  Statement. 

Estoppel  by  545.  Estoppel  by  actual  statement  is  probably  less  common 
statement,      than  estoppel  by  conduct  or  negligence.    Instances  occur,  however, 

in  every  department  of  affairs,  and  are  too  miscellaneous  to 

classify  (o). 

(m)  Wing  v.  Harvey  (1854),  5  De  G.  M.  &  Gr.  265,  0.  A. ;  Bawden  v.  London., 
Edinburgh,  and  Glasgow  Assurance  Co.,  [1892]  2  Q.  B.  534,  C.  A. ;  followed,  HougJ^ 
V.  Guardian  Fire  and  Life  Assurance  Co.  (1902),  18  T,  L.  E.  273  ;  Holdsworih  v. 
Lancashire  and  Yorkshire  Insurance  Co.  (1907),  23  T.  L.  E.  521  (premiums 
retained  by  company,  tbe  collecting  agent  having  knowledge  of  facts  wMch 
would  invalidate  tbe  policy);  Deeley  v.  Lloyds  Bank,  [1910]  1  Cb.  648,  672 
680,  C.  A.  (If  tbe  facts  be  known,  ignorance  of  their  legal  consequence  i  ■ 
immaterial.) 

{n)  Re  Biggar  and  Roch  Life  Assurance  Co.  (1901),  85  L.  T.  636,  following 
New  York  Life  Insurance  Co.  v.  Fletcher  (1886),  117  United  States  Eeps.  519  : 
see,  generally,  title  Agency,  Yol.  I.,  pp.  158,  192,  202. 

(o)  The  following  cases,  in  addition  to  many  already  cited,  may  be  referred  to 
as  examples  : — Richards  v.  Johnston  (1859),  4  H.  &  N.  660  (false  statement  as  to 
ownership  of  goods) ;  Seton  v.  Lafone  (1887),  19  Q.  B.  D.  68,  0.  A.  (erroneous 
statement  by  warehousemen  that  certain  goods  lay  at  their  warehouse,  and  were 
liable  to  be  sold  for  charges,  whereupon  the  plaintiff  bought  back  the  warrant 
from  the  person  who  held  it) ;  Woodley  v.  Coventry  (1863),  2  H.  &  C.  164 ;  Knights 
V.  Wiffen  (1870),  L.  E;  5  Q.  B.  660  (vendors  of  unappropriated  goods  estopped  by 
statements  recognising  delivery  orders  as  correct  from  denying  that  property 
passed) ;  M^'Cance  v.  London  and  North  Western  Rail.  Co.  (1861),  7  H.  &  N. 
477;  affirmed  (1864),  3  H.  &  C.  343,  Ex.  Oh.  (false  declaration  as  to  value  of 
horses  tendered  for  carriage.  The  grounds  of  decision  in  the  two  courts,  though 
not  inconsistent,  were  not  the  same) ;  Van  Hasselt  v.  Sack,  The  Twentje  (1859), 
13  Moo.  P.  0.  0.  185  (shipping  agents  estopped  by  their  accounts  from  appro- 
priating certain  freights  to  the  prejudice  of  their  principals,  who,  after  settling 
with  the  owners  on  the  footing  of  those  accounts,  became  purchasers  of  the 
ship) ;  Harris  v.  Truman  (1882),  9  Q.  B.  D.  264,  0.  A.  (agent  who  fraudulently 
represented  that  goods  bought  for  himself  were  bought  for  his  principals,  and 
thereby  obtained  money  to  pay  for  them,  estopped  from  saying  that  the  goods 
were  his,  which  estoppel  bound  his  trustee  in  bankruptcy) ;  Middleton  v.  Pollock,. 
Ex  parte  Wetherall  (1876),  4  Oh.  D.  49  (solicitor  after  advising  client  that  he  had 
invested  his  money  on  mortgage,  estopped  from  denying  that  it  was  part  of 
a  larger  sum  invested  on  mortgage  in  the  solicitor's  name,  so  that  the  client 
gained  priority  in  administration) ;  Deutsche  Bank  {London  Agency)  v.  Beriro 
&  Co.  (1895),  73  L.  T.  669,  0.  A.  (bankers,  agents  for  collection  of  bill  of 
exchange,  having  advised  their  indorsers  (also  agents)  that  the  bill  had  been 
collected,  and  paid  them  the  supposed  proceeds,  estopped  after  the  latter  had 
credited  their  principals  from  proving  that  the  money  was  paid  by  mistake) ; 
Manchester  and  Oldham  Bank  v.  Cook  &  Co.  (1883),  49  L.  T.  674  (bank  estopped 
by  its  manager's  representation,  he  having  authority  to  arrange  loans,  that  the 
board  had  approved  a  proposed  loan,  made  subject  to  their  approval) ;  Keith  v. 
Oancia  (R.)  &  Co.,  Ltd.,  [1904]  1  Oh.  774,  0.  A.  (representation  in  licence  to 
assign  that  mortgagee,  who  had  foreclosed,  was  the  person  in  whom  the  reversion 
on  a  sub-lease  created  Jby  the  mortgagor,  before  the  Conveyancing  and  Law 
of  Property  Act,  1881  (44  &  45  Yict.  c.  41),  was  vested,  relying  on  which  the, 
sub-lessee  had  assigned,  and  his  assignee  had  accepted  the  assignment).  As 
to  statements  by  warehousemen  recognising  the  title  of  transferee  of  goods,  see 
Henderson  &  Co.  v.  Williams,  [1895]  1  Q.  B.  521,  0.  A.  ;  and  p.  408,  post:  It 
has  been  held  that  a  person  who  makes  application  for  shares  in  a  company  in 
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546.  As  a  class,  perhaps,  the  most  important  are  those  state-     Sect.  2. 
ments  which  occur  in  documents  to  which  credit  is  given  in  Estoppel  by 
mercantile  dealings  as  the  indicia  of  title  to  goods  (p),  and  of  which  Representa- 
the  bills  of  lading  may  be  regarded  as  typical.    Long  before  the  Bills  ^2^' 

of  Lading  Act,  1855  (q),  it  had  been  held  that  a  shipowner  was  in  bills  of 
estopped  as  against  the  assignee  of  a  bill  of  lading  by  an  erroneous  lading, 
statement  therein  that  freight  had  been  paid  in  advance  (?*),  and 
the  principle  has  recently  been  applied  to  the  statement  that  goods 
had  been  shipped  in  good  order  and  condition  (s)  ;  and  now  by 
virtue  of  that  Act  there  is  a  statutory  estoppel  on  the  master  or 
other  person  signing  the  bill  of  lading,  against  a  consignee  or 
indorsee  for  value  without  notice,  from  denying  the  shipment  of  the 
goods  thereby  represented  tp  have  been  shipped  {t). 

547.  Another  important  class  of  estoppels  resulting  from  actual  in  transfers 
statement  arises  upon  transfers  of  shares  and  conveyances  of  real  convey- 
property,  containing  an  acknowledgment  of  the  receipt  of  purchase- 
money,  upon  which  purchasers  for  value  without  notice  of  non-pay- 
ment are  entitled  to  rely  ;  these,  however,  belong  rather  to  the 

subject  of  estoppel  by  deed  (a). 

a  fictitious  name,  upon  which  application  shares  are  granted,  is  estopped  from 
denying  that  he  is  a  shareholder,  and  liable  to  contribute  as  such  (Be  Central 
Klondike  Gold  Mining  and  Trading  Co.,  Savigny's  Case  (1898),  5  Mans.  336, 
following  Pugh  and  Sharman's  Case  (1872),  L.  E.  13  Eq.  566  (application  in 
name  of  person  under  disability)).  But  estoppel  was  not  mentioned  in  the  latter 
case ;  and  it  seems  that  it  is  not  the  true  ground  for  the  decisions,  for  the  share- 
holder was  prevented,  not  from  contradicting,  but  from  affirming,  his  original 
misrepresentation.  The  principle  involved  seems  rather  to  be  "  ut  res  magis 
valeat "  etc. ;  compare  Kelner  v.  Baxter  (1866),  L.  R.  2  C.  P.  174.  A  person 
named  in  an  invoice,  not  intended  to  be  a  contract,  as  the  seller  of  goods,  is  not 

1     estopped  against  one  who  has  not  been  misled  from  denying  that  he  was  so 
[Holding  v.  EUiott  (1860),  5  H.  &  N.  117,  dissenting  from  Jones  v.  Littledale 

,     (1837),  6  Ad.  &  El.  486). 

[p)  As  to  delivery  orders,  see  Coventry  v  Great  Eastern  Rail.  Co.  (1883),  11 

:    Q.  B.  D,  776,  C.  A.;  Henderson  &  Co.  v.  Williams,  [1895]  1  Q.  B.  521,  525, 

\     529,  C.  A.  ;  Woodley  v.  Coventry  (1863),  2  H.  &  0.  164  ;  distinguish  Carr  v. 

-    London  and  North  Western  Bail.  Co.  (1875),  L.  R.  10  0.  P.  307,  317;  Farmeloe 

i    v.Bain  (1876),  1  C.  P.  D.  445,450,  where  it  was  pointed  out  that  the  documents 

5    relied  on  had  no  recognised  mercantile  significance. 

(q)  18  &  19  Yict.  c.  Ill,  s.  3 ;  see  title  SmppiNG  and  Navigation, 

i       (r)  Hoiuard  v.  Tucker  (1831),  1  B.  &  Ad.  712. 

f       (5)  Convpania  Naviera  Vasconzada  v.  Churchill  and  Sim,  [1906]  1  K.  B.  237. 
(t)  This  statutory  estoppel  does  not  bind  the  owner  [Broivn  v.  Powell  Coal  Go, 

(1875),  L.  E.  10  C.  P.  562,  applying  McLean  and  Hope  v.  Fleming  (1871),  L.  E. 
•  2  Sc.  &  Div.  128),  but  the  bill  of  lading  is  evidence  {Smith  &  Co.  v.  Bedouin 
I  Steam  Navigation  Co.,  [1896]  A.  0.  70),  and  may  by  agreement  be  conclusive 
.1     evidence  against  him  {Lishman  v.  Christie  (1887),  19  Q.  B.  D.  333,  0.  A.).  Nor 

is  the  master,  in  an  action  for  lump  sum  freight  against  an  indorsee,  estopped 
i  by  the  statement  of  weight  in  the  bill  (at  least  where  it  is  merely  matter  of 
le  measurement,  which  may  vary  after  the  goods  are  put  on  board)  from  proving 
f,  that  he  delivered  all  the  goods  that  were  shipped  {Blanchet  v.  PowelVs  Llantivit 
■n  Collieries  Co.  (1874),  L.  E.  9  Exch.  74),  though  it  might  be  otherwise  in  an  action 
a  for  short  delivery  [Hid.,  p.  77).  And  in  an  action  for  non-delivery  the  person 
;T  signing  it  is  not  estopped  from  showing  that  mere  identification  marks  were 
J  incorrectly  stated  in  the  bill  of  lading.  If  the  identity  of  the  goods  can  be 
A  established  by  other  means,  such  marks  become  immaterial  [Parsons  v.  Neiu 
>    Zealand  Shipping  Co.,  [1901]  1  K.  B.  548,  0.  A.) ;  and  see  title  Shipping  and 

Navigation. 

:        (a)  Rimmer  v.  Wehsfer,  [1902]  2  Ch.  163,  citing  Rice  v.  Bice  (1854),  2  Drew. 

0  2 


388 


Estoppel. 


Sect.  2. 

Estoppel  by 
Representa- 
tion. 

In  agents' 
accounts. 


548.  A  somewhat  special  case  of  estoppel  by  statement  occurs 
in  regard  to  agents  accounting  to  their  principals.  An  agent  who 
in  his  account  makes  a  false  statement  either  increasing  his 
apparent  receipts  (b),  or  reducing  his  apparent  expenditure  so  as  to 
swell  the  credit  (c),  or  diminish  the  debit  of  his  principals,  does  so  at 
his  peril,  and  is  not  at  liberty,  unless  he  shows  that  it  was  by 
mistake,  afterwards  to  recover  the  amounts  from  them,  and  this 
though  it  does  not  appear  that  they  have  acted  on  his  erroneous 
statement.  If  it  is  shown  that  they  have  done  so,  the  same  result 
follows  on  the  ordinary  principles  of  estoppel  (d). 


What  conduct 
will  create 
estoppel. 


Sub-Sect.  3. — Estoppel  by  Conduct. 

549.  The  question  whether  a  course  of  conduct,  negligent  or 
otherwise,  amounts  to  a  representation,  or  is  such  as  a  reasonable 
man  would  take  to  be  a  representation  meant  to  be  acted  on  in  a 
certain  way,  must  vary  with  each  particular  case;  and,  with  certain 
exceptions,  no  general  rules  can  be  laid  down  for  answering  it. 
The  acceptance  of  money  paid  in  consideration  of  the  existence  of 
a  certain  state  of  things  often  estops  the  receiver,  in  the  absence  of 
some  cause  unknown  to  him  entitling  him  to  terminate  it,  from 
denying  the  existence  of  that  state  of  things,  and  affords  conclusive 
evidence  of  a  waiver  of  any  objection  to  the  contract  or  other 
matter  in  respect  of  which  it  is  paid.  Thus  the  acceptance  of 
premiums  with  knowledge  of  circumstances  entitling  the  insurer 
to  avoid  the  policy  estops  him  from  averring  that  for  that  reason  it 
is  not  a  valid  policy  (e).    But  the  acceptance  of  money  is  by  no 


73,  83;  Conveyanciiig  and  Law  of  Property  Act,  1881  (44  &  45  Yict.  c.  41), 
ss.  55,  56;  Hunter  v.  Walters  (1871),  7  Ck.  App.  75;  King  y.  Smith,  [1900]  2 
Ch.  425 ;  Lloyds  Bank,  Ltd.  v.  BuUock,  [1896]  2  Ok.  192  ;  see  title  Deeds  and 
Other  Instruments,  Vol.  X.,  p.  464.  As  to  estoppel  on  a  company  by  a  state- 
ment on  a  certificate  for  skares  tkat  tkey  were  fully  paid  up,  see  Bloomenthal  v. 
Ford,  [1897]  A.  0.  156;  Ohristchurch  Gas  Co.  v.  Kelly  (1887),  51  J.  P.  374  ; 
and  see  p.  410,  ante.  An  acknowledgment  of  receipt  of  premium  in  a  marine 
insurance  policy  effected  by  a  broker  is  conclusive  between  insurer  and  assured, 
but  not  between  insurer  and  broker  (Marine  Insurance  Act,  1906  (6  Edw.  7, 
c.  41),  s.  54);  see  title  Insurance  ;  see  also  p.  371,  ante. 
(&)  Shaw  V.  Pidon  (1825),  4  B.  &  0.  715. 

(c)  Cave  Y.  Mills  (1862),  7  H.  &  N.  913,  applying  Shaw  v.  Pidon,  supra. 

{d)  Shijring  Y.  Oreemuood  {lS2o),  4  B.  &  C.  281,  290;  Cave  v.  Mills,  supra; 
see  also  Andrew  v.  Bohinson  (1812),  3  Camp,  199.  Insurance  broker  wko,  in 
accordance  with  tke  usage  of  Lloyd's,  has  settled  a  loss  by  allowance  in  account 
in  suck  manner  as  to  deprive  kis  principal  of  all  remedy  against  tke  under- 
writer, cannot  as  against  kis  principal  deny  tke  receipt  of  tke  money.  A  banker 
may  be  estopped  by  an  error  in  a  pass-book,  acted  on  before  it  is  corrected,  from 
denying  tke  customer's  rigkt  to  draw  against  tke  apparent  balance,  but  not 
necessarily  from  afterwards  ckarging  kim  witk  tke  amount  of  tke  overdraft  (in 
otker  words,  correcting  the  mistake)  {Holland  y.  Manchester  and  Liverpool  District 
Banking  Co.  (1909),  14  Com.  Cas.  241).  But  the  receipt  oi  a  pass-book,  and  its 
return  witkout  complaint  by  tke  customer  to  tke  bank,  is  not  conclusive  evidence 
against  tke  customer  of  a  settled  account  {Kepitagalla  Buhber  Estates,  Ltd,  v. 
National  Bank  of  Lndia,  Ltd.,  [1909]  2  K.  B.  1010,  following  BowEN,  L.J.,  in 
Vagliano  Brothers  v.  Bank  of  England  (1889),  23  Q.  B.  D.  243,  263,  C.  A. 
(reversed  on  otker  points.  Bank  of  England  v.  Vagliano  Brothers,  [1891]  A.  C. 
107) ;  see  title  Bankers  and  Banking,  Vol.  I.,  p.  619. 

(e)  Wing  v.  Haruey  (1854),  5  De  G.  M.  &  G.  265,  C.  A.  (life)  ;  Edwards  v. 
Aberayron  Mutual  Ship  Insurance  Society  (1876),  1  Q.  B.  D.  563,  Ex.  Ck. ;  Jones 
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means  the  only  conduct  which  may  be  relied  on  as  conclusive     Sect.  2. 
evidence  of  waiver  of  an  irregularity,  or  other  ground  of  objection  to  Estoppel  by 
a  case  set  up  (/).   Thus  a  man  who,  acting  as  director  of  a  company,  Representa- 
takes  part  in  confirming  the  allotment  of  shares  to  himself,  cannot,  ^^o^^- 
in  an  action  for  calls,  be  heard  to  say  that  his  appointment  as 
director,  or  the  allotment  of  shares,  was  irregular  and  idtra  vires  (g). 
A  trustee  in  bankruptcy,  who  has  allowed  the  bankrupt  to  go  on 
trading  in  his  own  name,  may  be  estopped  as  against  execution 
creditors  from  claiming  his  property  (h).    And  parties  to  litigation 
who  have  continued  the  proceedings  with  knowledge  (i)  of  an 
irregularity  of  which  they  might  have  availed  themselves,  are 
estopped  from  afterwards  setting  it  up  (j) ;  and,  d  fortiori,  on  a 


V.  Bangor  Mutual  Shipping  Assurance  Society  (1889),  61  L.  T.  727  ;  and  cases  cited 
notes  (w),  {n),  p.  386,  ante;  soe  also  Foster  v.  Mentor  Life  Assurance  Co,  (1854),  3  E. 
&  B.  48,  where  the  question  was  as  to  effect  of  recital  in  a  policy  by  deed  j)oll  ; 
Herman  v.  Roijal  Exchange  Shipping  Co.  (1884),  Oab.  &  EI.  413  (persons,  after 
accepting  freight  on  goods  shipped  under  bills  of  lading  in  their  printed  forms, 
estopped  from  saying  that  the  ship  was  not  theirs  and  the  master  not  their  agent, 
and  the  contract  not  with  them)  ;  Re  Coltman,  CoHman  v.  Coltman  (1881),  19 
Ch.  D.  64,  C.  A.  (surety  for  loan  by  friendly  societ}^  could  not  object  that  it  was 
ultra  vires)  ;  Exchange  Bank  of  Yarmouth  v,  Blethen  (1885),  10  App.  Cas.  293,  P.  0. 
(acceptance  of  payment  under  composition  deed  estops  from  denying  execution) ; 
compare  Dunn  v.  Wyman  (1881),  51  L.  J.  (q.  b.)  623  (creditor  not  allowed  to  say 
deed  was  void).  As  to  estoppels  between  landlord  and  tenant,  see  p.  402,  post ; 
and  as  to  the  effect  of  acceptance  of  rent,  in  waiving  a  forfeiture,  and  creating 
a  tenancy  from  year  to  year,  see  Goodright  d.  Walter  v.  Davids  (1778),  2  Cowp. 
803  ;  Walrond  v.  Hawkins  (1875),  L.  R.  10  C.  P.  342.  As  to  acceptance  of 
surrender  after  forfeiture  by  sub-letting,  see  Great  Western  Bail.  Co.  v.  Smith 
(1876),  2  Ch.  D.  235,  C.  A. ;  Barker  v.  Jo7ies,  [1910]  2  K.  B.  32 ;  and,  generally, 

title  IiANDLOilD  AND  TENANT. 

(/)  E.g.,  Thomas  v.  Broivn  (1876),  1  Q.  B.  D.  714,  722  (estoppel  by  conduct 
in  investigation  of  title  from  denying  existence  of  contract) ;  Else  v.  Barnard 
(1860),  2  L.  T.  203  (purchaser  estopped  from  objecting  that  sale  was  not  by 
auction)  ;  Burgoyne  &^  Co.  v.  Godfree  &  Co.  (1904),  22  E.  P.  0.  168,  C.  A.  (the 
conduct  of  a  shipper  in  selling  wine  branded  with  his  name  prevents  his  com- 
plaining of  the  act  of  a  purchaser  in  selling  it  as  the  shipper's  wine) ;  Deeley  v. 
Llo7jds  Bank,  [1910]  1  Ch.  648,  672,  680,  C.  A.  (plaintiff,  having  induced  defen- 
dants to  release  collateral  security,  estopped  from  saying  that  original  security 
was  discharged). 

(g)  York  Tramways  v.  Willows  (1882),  8  Q.  B.  D.  685,  699,  C.  A.  ;  followed, 
Faure  Electric  Accumulator  Co.  v.  Fhillipart  (1887),  58  L.  T.  525 ;  Benson  v. 
Hadfield  (1844),  4  Hare,  32  (insufficiency  of  board) ;  Jones  v.  North  Vancouver 
Land  and  Improvement  Co.,  [1910]  A.  C.  317,  P.  C. ;  compare  Hull  Flax  Co. 
V.  Wellesley  (1860),  6  H.  &  N.  38  (receipt  of  dividends  estoppel  in  action  for  calls ; 
but  here  there  was  also  estoppel  by  deed) ;  Be  St.  George's  Steam  Backet  Co., 
Maguire's  Case  (1894),  3  De  Gr.  &  Sm.  31 ;  Barroiu  Mutual  Ship  Insurance  Co. 
V.  Ashhurner  (1885),  54  L.  J.  (q.  b.)  377,  C.  A.  ;  distinguish  Tyne  Mutual  Steam- 
ship Assurance  Association  v.  Brown  (1896),  74  T.  L.  283,  where  there  was  really 
no  representation  at  all;  see  title  Companies,  Yol.  Y.,  p.  325. 

{h)  Engelbach  v.  Nixon  (1875),  L.  E.  10  C.  P.  645,  as  explained  in  Wadling  v. 
Oliphant{mb),  1  Q.  B.  D.  145,  149;  see  title  Bankruptcy,  Yol.  IL,  p.  166. 

{i)  The  knowledge  is  essential :  thus,  a  party  is  not  estopped  by  appearing 
and  conducting  proceedings  before  the  other  party's  arbitrator,  in  ignorance  that 
he  was  not  properly  qualified,  from  afterwards  denying  his  jurisdiction,  and 
this  though  his  own  arbiti-ator  is  not  qualified  either  ;  but  he  would  not  be 
allowed  to  deny  the  jurisdiction  of  the  latter  [Jungheim,  Hopkins  &  Co.  v. 
Foukelmann,  [1909]  2  K.  B.  948,  956);  and  see  Toronto  Railway  v.  Toronto 
Corporation,  [1904]  A.  C.  809,  815,  P.  C.  (objection  of  want  of  jurisdiction  not 
waived  by  party  having  set  the  tribunal  in  motion). 

{f)  Tyerman  v.  Smith  (1856),  6  E.  &  B.  719;  Andrews  v.  Elliott  (1855),  5 
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.SEC?p.r2.     somewhat  different  principle,  such  a  party  cannot  take  advantage 
Estoppel  by  of  an  error  to  which  he  has  himself  contributed  (/c). 
Representa- 
tion. 550.  The  doctrine  of  estoppel  by  conduct  is  constantly  applied 
:       where  one  person  has  held  out  another  as  his  agent  to  do  a  certain 
estoppel.  ^      class  of  acts,  either  by  allowing  him  to  appear  as  his  agent  when 
he  was  not  so  (1),  or  as  having  a  greater  authority  than  he  in  fact 
has  (m),  or  by  omitting  to  give  notice  that  his  authority  has  been 
withdrawn.  .  Whenever,  for  example,  a  company  through  their 
directors  hold  a  person  out  to  the  world  as  their  agent  for  a  par- 
ticular purpose,  ratifying  his  conduct  as  such,  the  purpose  being 
one  which  the  constitution  of  the  company  enables  them  to  authorise, 
they  cannot  afterwards  dispute  acts  done  by  him  within  the  scope 
of  such  countenanced  agency  (/i).    But  in  order  that  a  person  may 


E.  &  B.  502  ;  affirmed  (1856),  6  E.  &  B.  338,  Ex.  Ch. ;  and  see  E.  S.  0.,  Ord. 
70,  r.  2  ;  compare  Haines  v.  East  India  Co.  (1856),  11  Moo.  P.  0.  C.  39  (party 
in  custody  under  ca.  sa.  who  acquiesced  in  arrangement  whereby  he  was  released 
on  the  ground  of  ill  health,  but  remain  under  sheriff's  supervision,  estopped 
from  denying  that  he  was  all  the  time  in  custody) ;  see  also  p.  364,  ante,  and 
cases  there  cited. 

(/c)  Meredith  v.  Hodges  (1807),  2  Bos.  &  P.  (n.  e.)  453;  Price  v.  Harwood 
(1811),  3  Camp.  108  ;  Walker  y.  Willoughhy  {18]  6),  6  Taunt.  530  ;  Beeves  y.  Slate. 
(1827),  7  B.  &  C.  486 ;  Cox  v.  Cannon  (1838),  4  Bing.  (n.  c.)  453 ;  Fisher  v 
Magnay  (1844),  5  Man.  &  Gr.  778;  and  see  Jungheim,  Hopkins  &  Co.  y 
Foukelmann,  [1909]  2  K,  B.  948,  957  ;  compare  Hewlett  v.  London  County 
Council  (1908),  24  T.  L.  E.  331. 

(Z)  As  in  Cornish  v.  Ahington  (1859),  4  H.  &lSr.  549;  Waller  Y.Drakeford  (1853), 
1  E.  &  B.  749;  compare  Miles  v.  Farler  (1873),  L.  E.  8  Q.  B.  77.  As  to 
partnership  by  estoppel,  see  Mollwo,  March  &  Co.  v.  Court  of  Wards  (1872), 
L.  E.  4  P.  0.  419,  435,  P.  0. ;  Partnership  Act,  1890  (53  &  54  Yict.  c.  39),  s.  14. 
As  to  agency  by  estoppel,  see  title  Agency,  Yol.  I.,  p.  158. 

.  (m)  Trickeft  v.  Tomlinson  (1863),  13  C.  B.  (n.  s.)  663;  Be  Bentley  [Henry)  & 
'4Jo.  and  Yorkshire  Breiveries,  Ex  parte  Harrison  (1893),  69  L.  T.  204,  C.  A.  ;  see 
also  Little  v.  Spreadbury  [I^IQ),  1^2  L.  T.  829;  distinguish  Be  Consort  Deep 
Level  Gold  Mines,  Ltd.,  Ex  parte  Stark,  [1897]  1  Ch.  575,  C.  A.  There  can  be 
no  such  holding  out  to  one  who  knows  the  precise  limits  of  the  agent's  authority, 
even  though  the  principal's  methods  are  such  as  to  facilitate  frauds  by  the 
agent  [Busso- Chinese  Bank  v.  Li  Yau  Sam,  [1910]  A.  C.  174,  P.  C).  A 
patentee  may  be  estopped  by  holding  out  an  agent  as  authorised  to  sell  a 
patented  article  free  from  conditions  from  insisting  as  against  a  purchaser  from 
the  agent  that  he  had  no  such  SLufhoviiy  [Tncandesceiit  Gas  Light  Co.  v.  Cantelo  i 
(1895),  12  E.  P.  C.  262,  as  explained  iiiBadische  Anilin  und  Soda  Fahrik  v.  Isler,  I 
[1906]  1  Ch.  605,i9er  Buckley,  J.,  at  p.  611 ;  affirmed,  [1906]  2  Ch.  443,  C.  A.). 

{n)  Wilson  v.  West  Hartlepool  Harhour  and  Bail.  Co.  (1864),  34  Beav.  187, 193  ; 
affirmed  (1865),  2  De  Gr.  J.  &  Sm.  475,  C.  A.,  on  the  ground  of  particular  ratifi- 
cation only.    Where  the  agent  is  a  managing  director  he  may  be  presumed  to 
have,  in  the  company's  commercial  business,  all  the  powers  which  he  purports  to 
exercise,  provided  the  articles,  of  which  all  the  world  must  be  taken  to  have  i 
notice  {Mahony  v.  East  Holyford  Mining  Co.  (1875),  L.  E.  7  H.  L.  869,  893 ;  and  | 
see  Whitechurch  (George),  Ltd.  v.  Cavanagh,  [1902]  A.  C.  117,  141),  enable  them  i 
to  be  given  to  him  [Biggerstaff  y .  BoiuatVs  Wharf,  Ltd.,  [1896]  2  Ch.  93,  C.  A. ; 
diisimgmsh.Qdi,  Preniier  Industrial  Bank,  Ltd.Y.  Carlton  Manufacturing  Co.,  Ltd., 
and  Crahtree,  Ltd.,  [1909]  1  K.  B.  106),  having  regard  to  the  requirements  as  to  j 
negotiable  instruments  of  the  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  j 
0.  69),  s.  77.    But  he  cannot  be  presumed  to  have  powers  in  relation  to  what  will 
confer  a  title  to  its  shares  [Whitechurch  [George),  Ltd.  v.  Cavanagh,  supra,  at 
p.  130).  The  payment  of  a  single  bill  accepted  without  authority  will  not  estop  the 
■  party  paying  from  denying  a  similar  signature  to  a  second  bill  [Morris  v.  Bethell 
(1869),  L.  E.  5  C.  P.  47) ;  secus,  where  a  coui'se  of  business  has  been  made  to 
appear  [Barler  v.  Gingell  (1800),  3  Esp.  60). 
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be  bound  by  the  unratified  contract  of  an  agent  without  real  autho-     Sect.  2. 
rity  it  must  appear  that  his  supposed  authority  was  ostensible  to  the  Estoppel  by 
other  contracting  party,  and  relied  on  by  him  when  he  made  his  Representa- 
contract.    It  is  not  enough  that  the  agent  has  at  one  time  had  ^^Q"- 
authority  which  was  secretly  withdrawn  (0),  or  that  he  has  autho- 
rity to  contract  with  certain  individuals  (j?),  if  these  facts  were  not 
inown  to  the  other  party. 

551.  Agency  by  estoppel  is  the  foundation  of  the  liability  of  a  Liability  as 
retired  partner  to  those  who  have  contracted  with  the  firm  in  partner, 
ignorance  of  his  retirement,  and  on  the  faith  of  his  continuing 
authority  (q)  ;  and  where  a  new  partner  has  joined  the  firm  in  his 

place,  those  who  afterwards  contract  with  it  in  ignorance  of  the 
change  have  the  option  of  looking  either  to  the  members  of  the 
new  firm,  who  are  liable  as  the  real  principals  in  the  transaction, 
or  to  the  members  of  the  old  one,  w^ho  are  liable  by  estoppel ;  but 
members  of  the  old  firm  and  the  new  firm  are  not  jointly  liable ;  the 
other  contracting  parties  cannot  sue  both,  and  having  once  made 
their  election,  with  full  knowledge,  are  concluded  by  it  (?•) .  • 

552.  A  statutory  extension  of  the  doctrine  of  agency  by  estoppel  Factors  Act, 
has  been  effected  by  the  Factors  Acts  (consolidated  by  the  Factors 

Act,  1889  (s) ).  These  have  established  an  exception  to  the  rule  that 
mere  parting  with  possession  of  a  chattel  or  a  document  of  title 
does  not  estop  the  owner  from  setting  up  his  title  against  a 
purchaser.  Their  effect  is  to  enable  a  mercantile  agent,"  acting 
in  the  ordinary  course  of  his  business  as  such,  who  is  with  the 
consent  of  the  owner  in  possession  of  goods  or  documents  of  title 
to  goods,  to  make  a  valid  disposition  of  them  by  way  of  pledge, 
sale,  or  exchange,  to  persons  taking  in  good  faith,  and  without 
notice  of  any  want  of  authority  (t).  'And  for  this  purpose  a 
consent  once  given  is  available,  after  it  is  withdrawn,  to  a 
person  having  no  notice  of  withdrawal,  and  extends  to  documents 
obtained  in  exchange  for  goods  or  other  documents  held  with  such 
consent  (u). 

553.  Corresponding  provisions  have  been  made  for  the  protection  Other  cases, 
of  persons  dealing  with  others  who  are  intrusted  with  goods  for 
consignment  or  sale  (a) ;  with  vendors  who  are  suffered  to  retain 


^  (0)  Miles  V.  McTlwraith  (1883),  8  App.  Gas.  120, 133,  P.  C,  approving  Freeman 
Y.  Cooke  (1848),  2  Exch.  654,  664 ;  compare  Burgis  v.  Constantine,  [1908]  2  K.  B. 
484,  499,  500,  C.  A.  ;  Edmundson  v.  Thompson  (1861),  31  L.  J.  (ex.)  207. 

iio)  Farquharson  Brothers  &  Co.  v.  King  &  Co.,  [1902]  A.  C.  325,  333. 

[q)  Freeman  v.  Coohe,  supra;  Partnership  Act,  1890  (53  &  54  Yict.  c.  39),  s.  36; 
and  see  title  Partnehship.  Conversely,  an  agent  who  signs  a  bill  in  a  firm's 
name  may,  by  having  held  himself  out  as  a  partner,  render  himself  personally 
liable  on  it  {Gurney  v.  Evans  (1858),  3  H.  &  N.  122) ;  see  also  title  Agency, 
Yol.  I.,  pp.  159,  215. 

(r)  Scarf  Y.  Jardine  (1882),  7  App.  Cas.  345 ;  followed,  Jones  v.  Ashivin  (1883), 
Cab.  &  El.  159  ;  compare  Fell  v.  Parkin  (1882),  52  L.  J.  (q.  b.)  99. 

(s)  52  &  53  Yict.  c.  45. 

{t)  Ihid.,  s.  2  (1),  5. 

iu)  Ihid.,  s.  2  (2),  (3). 

(a)  Ihid.,  s.  7. 
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Sect.  2.     possession  of  goods  or  documents  of  title  (h)  ;  and  buyers  who  are 
Estoppel  by  given  premature  possession  of  them  (c) . 
Representa- 
tion. 


Estoppel  as, 
to  scope  of 
authority. 


554.  A  further  development  of  the  doctrine  of  agency  by 
estoppel  is  that  one  who  provides  an  authorised  agent  with  the 
indicia  of  an  authority  in  excess  of  his  actual  authority  cannot,  as 
against  persons  who  have,  in  dealing  with  him  bond  fide,  altered 
their  position  on  the  faith  of  such  indicia,  deny  that  he  had  the 
larger  authority.  This  rule  has  been  illustrated  in  the  case  of 
negotiable  instruments.  Thus,  if  a  man  signs  a  blank  stamped 
paper  and  hands  it  to  an  agent  with  authority  to  fill  it  up  as  a 
promissory  note  or  bill  of  exchange  for  a  limited  sum,  and  the  agent 
inserts  a  larger  sum,  but  not  exceeding  what  the  stamp  will  cover, 
he  will  be  estopped  as  against  a  bond  fide  holder  for  value  who  has 
taken  the  instrument  after  completion  (c^)  from  denying  the  agent's 
authority  to  fill  it  up  for  that  amount  {e).  The  same  principle  is 
applicable  where  a  negotiable  instrument  is  issued  with  any  material 
part  left  in  blank  (/"),  and  has  been  embodied,  though  perhaps 
not  in  its  entirety,  in  the  Bills  of  Exchange  Act,  1882  {g),  which 
establishes  a  statutory  estoppel  in  favour  of  a  "  holder  in  due  course  " 
to  whom  the  completed  instrument  is  negotiated  (/?).  Similarly, 
where  an  owner  or  pledgee  of  goods  hands  a  delivery  order  with 
blanks  in  it  to  an  agent  with  authority  to  fill  them  up,  he  will  be 
estopped  as  against  the  warehouseman  who  has  acted  on  it  from 
proving  that  the  authority  was  subject  to  a  limit  which  has  been 
exceeded  (i). 

(&)  Eactors  Act,  1889  (52  &  53  Vict.  c.  45),  s.  8  ;  Sale  of  Goods  Act,  1893 
(56  &  57  Yict.  c.  71),  s.  25  (1),  amending  the  law  as  laid  down  in  Johnson  y. 
Credit  Lyonnais  Co.  (1877),  3  C.  P.  D.  32,  0.  A. 

(c)  Factors  Act,  1889  (52  &  53  Yict.  c.  45),  s.  9 ;  Sale  of  Goods  Act,  1893 
(56  &  57  Yict.  c.  7i),  s.  25  (2) ;  'compare  Oillman,  Sjjencer  &  Co.  v.  Carhutt  <&  Co. 
(1889),  61  L.  T.  281,  C.  A. ;  but  quaere  whether  this  case  would  be  followed 
having  regard  to  the  difference  between  the  sections  cited,  and  Factors  Act, 
1877  (40  &  41  Yict.  c.  39),  s.  5,  for  which  they  were  substituted;  M'Etuan  v. 
Smith  (1849),  2  H.  L.  Cas.  309,  on  which  it  was  founded,  was  decided  long 
before  the  date  of  the  last-mentioned  enactment ;  see  title  Sale  of  Goods. 

(d)  See  France  v.  Clark  (1884),  26  Ch.  D.  257,  262,  0.  A. ;  London  and  South 
Western  Banh  v.  Wentworth  (1880),  5  Ex.  D.  96. 

(e)  Lloyds  Banh,  Ltd.  v.  Cooke,  [1907]  1  K.  B.  794,  0.  A.,  applying  BrocMeshy 
\.  Temperance  Building  Society,  [1895]  A.  C.  173  ;  and  see  Swany.  North  British 
Australasian  Co.  (1863),  2  H.  &  C.  183,  185,  Ex.  Ch. ;  Young  v.  Grote  (1827>, 
4  Bing.  253,  as  explained  in  Scholfield  v.  Londesborough  {Earl),  [1896]  A.  0.  514, 
by  Lord  Halsbtjey,  L.C,  at  p.  522;  Collis  v.  Emett  (1790),  1  Hy.  Bl.  313; 
Bussel  V.  Langstafe  (1780),  2  Doug.  (k.  b.)  514 ;  Schultz  v.  Astley  (1836),  2  Bing, 
(n.  C.)  544. 

(/)  France  v.  Clark,  supra;  Foster  v.  Mackinnon  (1869),  L.  R.  4  C.  P.  704, 
712;  and  see  Crutchly  v.  Mann  (1814),  5  Taunt.  529.  As  to  the  effect  of 
executing  a  blank  form  of  transfer,  see  France  v.  Clark,  supra,  at  p.  263  ;  Bentinck 
V.  London  Joint  Stock  Bank,  [1893]  2  Ch.  120,  C.  A. 

{g)  45  &  46  Yict.  c.  61. 

{h)  Ibid.,  s.  20  (2).  In  Herdman  v.  Wheeler,  [1902]  1  K.  B.  361,  it  was  held 
that  a  note  was  not  "negotiated"  to  a  payee  so  as  to  give  him  the  benefit  of 
this  section  ;  and  in  Lewis  v.  Clay  (1897),  67  L.  J.  (q.  b.)  224,  that  a  payee  being 
an  immediate  party  to  the  note  was  not  a  "holder  in  due  course."  The  former 
of  these  cases  was  much  considered  in  Lloyds  Bank,  Ltd.,  v.  Cooke,  supra 
(see  especially  the  judgment  of  Moijlton,  L.J.) ;  and  neither  of  them,  so  far  as  it 
dealt  with  these  points,  can  now  be  relied  on  with  confidence. 

{i)  Union  Credit  Bank  v.  Mersey  Docks  and  Harbour  Board,  [1899]  2  Q.  B.- 
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555.  And  although,  as  has  been  seen,  mere  parting  with     Sect.  2. 
possession  of  a  chattel  ( j),  or  of  a  document  of  title  (k)  other  than  a  Estoppel  by 
negotiable  instrument  (Z),  does  not  estop  the  owner  from  setting  up  Representa- 
his  title  against  a  purchaser  for  value,  it  is  otherwise  where  an  ^^Q^- 
owner  either  by  giving  authority  to  some  person  to  deal  with  goods  Authority  to 
as  his  own(?7i),  or  by  neglect  of  some  duty  of  precaution  which  he  deal  with 
owes  to  those  who  may  deal  with  that  person,  enables  him  to  hold  soods. 
himself  out  as  having  not  the  possession  only,  but  the  property  (n). 

Where,  for  example,  a  person  hands  to  another  a  document,  purport- 
ing on  its  face  to  be  transferable  by  delivery,  he  thereby  represents 
that  it  will  pass  with  a  good  title  to  anyone  who  takes  it  in  good 
faith  and  for  value,  and  is  estopped  as  against  such  from  denying  its 
negotiability  (o). 

556.  The  principles   under   discussion  have  frequently  been  To  deal  with 
applied  to  dealings  by  trustees  and  others  in  whom  property  is  securities, 
legally  vested  for  special  purposes.    A  trustee  is  not  an  agent: 

the  fact  that  he  has  the  legal  estate  is  not  a  representation  that  he 
has  authority  to  deal  with  it  by  mortgage  or  sale,  which  will  prevent 
the  cestui  que  trust  from  setting  up  his  equitable  title  against  that 
of  a  borrower  or  purchaser  without  notice  of  the  trust,  for  trusts 
are  an  ordinary  incident  of  life.  Such  persons  can  protect 
themselves  by  getting  in  the  legal  estate,  but  not  on  any  ground 


205,  applying  Young  v.  Grote  (182*7),  4  Bing.  253,  as  explained  by  Lord 
Halsbuby,  in  Scholjield  v.  Londeshm^ouyh  {Earl),  [1896]  A.  C.  514 ;  and  dissent- 
ing from  the  "  semhle  "  in  the  head-note  to  Swan  v.  North  British  Australasian 
Co.  (18.63),  2  H.  &  C.  183,  Ex.  Ch.,  in  so  far  as  it  states  that  estoppel  by 
executing  instruments  in  blank  is  confined  to  negotiable  instruments. 

(y)  Weine?'  v.  Gill,  [1905]  2  K  B.  172, 183  ;  affirmed,  [1906]  2  K.  B.  574,  A. ; 
see  p.  379,  ante;  if  it  were  otherwise,  as  pointed  out  by  Bray,  J.,  there  would 
have  been  no  necessity  for  the  Factors  Acts ;  Truman  v.  Attenborowjh  (1910), 
54  Sol.  Jo.  682. 

{Ic)  Kingsford  v.  Merrij  (1856),  1  H.  &  N.  503,  Ex.  Ch. ;  see  note  {i\ 
p.  379,  ante. 

{I)  Miller  V.  Race  (1759),  1  Burr.  452  ;  Bills  of  Exchange  Act,  1882  (45  «&  46 
Vict.  c.  61),  s.  38  (2). 

(w)  See  Wein&r  v.  Harris,  [1910]  1  K.  B.  285,  0.  A.,  per  Earwell,  L.J.,  at 
p.  295. 

[n]  Henderson  &  Co.  v.  Williams,  [1895]  1  Q.  B.  521,  525,  520,  C.  A.; 
Bahcockv.  Lawson  (1879),  4  Q.  B.  D.  394  ;  affirmed,  but  not  on  this  point  (1880), 
5  Q.  B.  D.  284,  0.  A. ;  National  Mercantile  Bank  v.  Hampson  (1880),  5  Q.  B.  D. 
177 ;  Low  V.  McGill  (1864),  10  L.  T.  495  ;  compare  per  Martin,  B.,  Higgons  v. 
Burton  (1857),  26  L.  J.  (ex.)  342,  343;  Waller  v.  Drakeford  (1853),  1  E.  &  B. 
749  ;  Kingsford  v.  Merry,  supra,  seems  to  have  been  decided  on  a  view  of  the 
facts  which  did  not  sufficiently  regard  this  aspect  of  them  ;  see  Henderson  &  Co. 
v.  Williams,  supra,  at  pp.  526,  527.  See  also  France  v.  Clark  (1884),  26  Ch.  D. 
257,  264,  C.  A. ;  Fine  Art  Society  v.  Union  Bank  of  Loiidon  (1886),  17  Q.  B.  D. 
705,  C.  K.,  per  Lord  Esher,  M.E.,  at  p.  710. 

(o)  Goodiuin  v.  Rolarts  (1876),  App.  Cas.  476  ;  Rumhall  v.  Metropolitan  Bank 
^1877),  2  Q.  B.  D.  194.  This  proposition  was  one  of  the  grounds  of  decision, 
in  both  these  cases  ;  in  neither,  however,  was  it  a  necessary  ground,  as  the 
documents  were  in  each  case  held  to  be  in  fact  negotiable  ;  and  its  correctness 
was  doubted  in  Colonial  Bank  v.  Cady  and  Williams\l%^0),  15  App.  Cas.  267, 
by  Lord  Bramwell,  at  p.  282  ;  compare  Re  South  Essex  Estuary  Co.,  Ex  parte 
Chorley  (1870),  L.  E.  11  Eq.  157  (company  having  transferred  Lloyd's  bonds  to 
a  contractor  with  the  intention  that  they  should  be  assignable,  estopped  from 
disputing  his  title  as  against  a  purchaser  from  him) ;  and  see  Crouch  v.  Credit 
Fonder  of  England  (1873),  L.  E.  8  Q.  B.  374,  384  (the  decision  in  which  case  was 
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Sect.  2.  of  estoppel  {p).  But  where  a  person  has  been  intrusted  with  title 
Estoppel  by  deeds  with  authority  to  raise  money  on  them,  the  owner  of  the 
Representa-  deeds  cannot  take  advantage  of  any  limitation  of  amount  which  he 
placed  upon  the  authority  to  raise  money,  as  against  a  lender  who 
had  no  notice  of  it  and  who  has  relied  on  the  deeds  (q) ;  and  this 
result  is  not  affected  by  the  fact  that  the  borrower  resorted  to 
forgery  for  the  purpose  of  carrying  out  the  transaction,  provided 
the  lender  is  not  compelled  to  rely  on  the  forged  document  for 
his  security  (r).  And  the  same  principle  has  been  applied  where 
the  person  intrusted  with  the  deeds  having  authority  not  to  borrow, 
but  to  deal  with  them  by  way  of  sale,  uses  them  to  obtain  an 
advance  for  himself  (s). 

657.  The  commercial  law  attributed  to  those  who  put  their 
names  to  negotiable  instruments  certain  representations  as 
necessarily  implied  from  their  conduct  in  doing  so,  and  as  every 
bond  fide  holder  of  such  instruments  is  deemed  to  have  given  faith 
to  the  signatures  on  the  bill  when  he  took  it,  each  of  the  previous 
signatories  is  estopped  as  against  him  from  denying  the  truth  of 
those  representations.  This  branch  of  estoppel  is  now  embodied 
in  the  Bills  of  Exchange  Act,  1882,  the  provisions  of  which  have  been 
fully  dealt  with  elsewhere,  and  it  is  not  necessary  to  repeat  them  (a). 

658.  The  act  of  a  man  in  signing  as  acceptor  a  fictitious 
document  in  the  shape  of  a  bill  of  exchange  expressed  to  be 

treated  as  overruled  by  Goodwin  v.  Boharts,  supra,  in  Bechuanaland  Exploration 
Co.  V.  London  Trading  Bank,  [1898]  2  Q.  B.  658) ;  see  title  Bills  OF  Exchange 
ETC.,  Vol.  II.,  pp.  568,  569. 

(p)  Shrepshire  Union  Baihvays  and  Canal  Co.  y.  R.  (1875),  L.  R.  7  H.  L. 
496,  ^er  Lord  Cairns,  L.C,  at  pp.  507—509  ;  Bimmer  v.  Webster,  [1902]  2  Cb. 
163,  170 ;  Burgis  v.  Constantine,  [1908]  2  K.  B.  484,  503,  0.  A. 

{q)  BrocMeshy  v.  Temperance  Building  Society,  [1895]  A.  0.  173,  following 
Perry  Eerrich  v.  Attivood  (1857),  2  De  Gr.  &  J.  21,  also  followed,  Bohinson 
V.  Montgomeryshire  Brewery  Co.,  [1896]  2  Oh.  841 ;  Briggs  v.  Jones  (1870),  L.  R. 
10  Eq.  92;  Marshall  v.  National  Provincial  Bank  of  England  (1892),  66  L.  T. 
525  ;  com-^diTQ  McHenry  v.  Davies  (1870),  L.  R.  10  Eq.  88. 

(r)  Brockleshy  v.  Temperance  Building  Society,  supra,  at  p.  184. 
(s)  Bimmer  v.  Webster,  supra.  Eaewell,  J.,  puts  tlie  disability  of  tlie  true 
owner  to  set  up  his  title  on  the  ground  of  negligence,  but  it  seems  rather 
to  rest  on  a  breach  of  duty  to  persons  who  may  be  invited  to  deal  with  his 
agent.  In  this  case  the  transferor  was  also  estopped  by  his  acknowledg- 
ment in  the  transfer  of  the  receipt  of  full  purchase-money,  as  to  which  see 
p.  371,  a?2fe;  Lloyds  Bank,  Ltd.  v.  Bullock,  [1896]  2  Oh.  192.  Distinguish 
Burgis  v.  Constantine,  supra,  where  the  authority  had  come  to  an  end  without 
being  exercised. 

(a)  Bills  of  Exchange  Act,  1882  (45  &  46  Yict.  c.  61),  ss.  54  (2),  55,  88  (2)  ; 
see  title  Bills  oe  Exchange  etc.,  Yol.  II.,  pp.  517,  518,  520.  Reference 
may  also  be  made  to  the  following  cases:  Collis  v.  Emett  (1790),  1  Hy.  Bl. 
313  (drawer  of  bill  payable  to  fictitious  payee) ;  Drayton  v.  Dale  (1823),  2 
B.  &  0.  293  (capacity  of  payee  of  note  to  indorse) ;  Ashpitel  v.  Bryan  (1864),  5 
B.  &  S.  723,  Ex.  Ch.  (drawing  and  indorsement  in  name  of  dead  person,  to 
knowledge  of  acceptor) ;  Cooper  v.  Meyer  (1830),  10  B.  &  C.  468,  471  (acceptor 
and  drawer's  signature)  ;  Pitt  v.  Chappelotv  (1841),  8  M.  &  W.  616  (capacity  of 
drawer) ;  Sanderson  v.  Collman  (1842),  4  Man.  &  Gf.  209,  219  (general  principle 
stated) ;  Phillips  v.  7m  Thurn  (1865),  18  C.  B.  (n.  s.)  694,  701  (acceptance  for 
honour) ;  MacGregor  v.  Rhodes  (1856),  6  E.  &  B.  266  (indorser  and  prior  indorse- 
ment); Beeman  v.  Duck  (1843),  11  M.  &  W.  251;  and  Garland  v.  Jacomb  (1873), 
L.  R.  8  Exch.  216,  Ex.  Oh.  (capacity  of  drawer  to  indorse,  but  not  the  actual 
indorsement). 
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payable  at  his  bank,  so  accredits  the  document  as  genuine  that  the     Sect.  2. 
banker  is  entitled  as  his  agent  to  be  indemnified  by  his  customer  Estoppel  by 
against  the  consequences  of  payment  to  a  person  presenting  the  Representa- 
document  with  the  apparent  indorsement  of  the  supposed  payee ;  ^^Q^- 
and  the  case  is  strengthened  where,  besides  attaching  his  signature 
to  the  bill,  the  customer  has  advised  the  bank  that  it  is  coming 
forward  for  payment  (b). 

559.  As,  on  the  one  hand,  a  person  may  estop  himself  from  Protection 
denying  that  a  transaction  entered  into  by  an  ostensible  agent  was  ^eaiin^^with 
for  his  account,  so  on  the  other  a  principal  may  be  precluded  from  agent  as 
asserting  that  fact ;  and  the  rule  (c)  that  one  who  purchases  from  principal, 
or  otherwise  gives  credit  to  an  agent,  under  the  belief  induced  by 

the  conduct  or  authority  of  the  principal  that  the  agent  is  dealing 
on  his  own  account,  is  entitled  to  set  off  his  debt  against  the 
agent's  debt  to  him  rests  on  the  doctrine  of  estoppel  (cl). 

560.  Mere  silence  or  inaction  is  not,  in  the  absence  of  a  duty  Acquiescence 
to  speak,  such  conduct  as  amounts  to  a  representation  (e).    But  it  inferred 
may  be  the  duty  of  one  whose  consent  to  a  particular  act  is  required  ^^^^  silence, 
not  to  stand  by,  when  he  knows  it  has  been  done  without  his  consent, 

so  long  as  to  induce  others  to  do  that  from  which  otherwise  they 
might  have  abstained ;  -and  he  cannot  afterwards  question  the 
legality  of  the  act,  to  the  prejudice  of  those  who  have  so  given  faith 
to  the  fair  inference  to  be  drawn  from  his  conduct  (/). 
A  duty  to  speak  arises  whenever  a  person  knows  that  another 

(b)  Bank  of  England  v.  Vagliano  Brothers,  [1891]  A.  C.  107,  distinguisliing 
Piolarts  V.  Tucher  [l^bl),  16  Q.  B.  560,  Ex.  Ch.  (payment  of  a  genuine  bill  with  a 
forged  indorsement,  to  which  the  customer  had  not  contributed),  and  applying 
Ireland  v.  Livingston  (1872),  L.  E.  5  H.  L.  395;  see  titles  Agency,  Vol.  I., 
p.  164;  Bankers  and  Banking,  Vol.  I.,  p.  614. 

(c)  George  v.  Clagett  (1797),  7  Term  Eep.  359  ;  2  Smith,  L.  C,  11th  ed.,  p.  138  ; 
see  title  Agency,  Vol.  I.,  p.  210.  So  an  agent  may  estop  himself  from  denying 
that  he  contracted  as  principal  {Gurney  v.  Evans  (1858),  3  H.  &  N.  122). 

{d)  Cooke  V.  Eshelby  (1887),  12  App.  Cas.  271,  per  Lord  Watson,  at  p.  278, 
quoting  Bowen,  L.  J.,  in  S.  C.  (not  reported) ;  duhitante,  Lord  Fitzgerald.  The 
lule  was  acted  on  in  Montagu  v.  Forwood,  [1893]  2  Q.  B.  350,  in  favour  of  one  who 
collected  average  contributions  for  an  apparent  principal  who  was  indebted  to 
him,  applying  George  v.  Clagett,  supra ;  Bahone  v.  Williams  (1785),  7  Term  Eep. 
360,  n. ;  recognised  in  Fish  v.  Kempton  (1849),  7  C.  B.  687. 

(e)  Proctor  y.  Bennis  (1887),  36  Ch.  D.  740,  761,  C.  A.  (patentee  not  bound  to 
give  notice  of  his  patent  rights  unless  he  knows  another  person  is  acting  and 
spending  his  money  in  ignorance  of  them) ;  Polak  v.  Everett  (1876),  1  Q.  B.  D. 
669,  675,  C.  A.,  per  Blackburn,  J. ;  Barton  v.  London  and  North  Western 
Jtailway  (1889),  24  Q.  B.  D.  77  (not  answering  letter)  ;  Re  Lewis,^  Lewis  v. 
Lewis,  [1904]  2  Ch.  656,  C.  A.  (executor  not  bound  to  disclose  gift  over  to 
himself);  Sheridan  v.  New  Quay  Co.  (1858),  4  C.  B.  (n.  s.)  618,  648,  649; 
Be  Walker  (1910),  26  T.  L.  E.  260  (mere  attendance  of  dissenting  creditors  at 
meeting  called  by  trustee  under  deed  of  assignment  does  not  estop  from  relying 
on  deed  as  act  of  bankruptcy) ;  compare  Provincial  Insurance  Co.  of  Canada  v. 
Leduc  (1874),  L.  E.  6  P.  C.  224. 

(/)  Cairncross  y.  Lorimer  (1860),  3  Macq.  827,  829  (members  of  congregation 
precluded  from  maintaining  an  action  for  property  which  had  been  enjoyed  by 
a  Eree  Church  minister,  inducted  with  their  acquiescence) ;  compare  Bule  v. 
Jewell  (1881),  18  Ch.  D.  660,  following  Prendergast  y.  Turton  (1841),  1  Y.  &  C. 
Ch.  Cas.  98;  on  appeal  (1843),  13  L.  J.  (ch.)  268,  which  was  distinguished  in 
Clarke  and  Chapman  v.  ZTar^  (1858),  6  H.L.  Cas.  633,  the  principle  being  approved, 
BQQper  Lord  Wensleydale,  at  p.  670,  citing  also  Norway  v.  Boiue  (1812),  19  Ves. 
144  (irregular  forfeiture  of  shares  in  cost-book  mining  company) ;  compare  Jones 
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is  acting  on  an  erroneous  assumption  of  some  authority  given  or 
liability  undertaken  by  the  former,  or  is  dealing  with  or  acquiring 
an  interest  in  property  in  ignorance  of  his  title  to  it  (g).  It  is 
the  duty  of  a  man  who  knows  that  another  is  relying  on  a 
document  bearing  a  counterfeit  of  his  signature  to  give  notice  of 
the  forgery  without  delay  Qi).  So  the  receipt  of  an  invoice  indi- 
cating that  a  tradesman  has  been  supplying  goods  in  the  erroneous 
belief  that  the  recipient  has  authorised  their  purchase  imposes  on 
him  the  duty  of  at  once  correcting  the  error  (i).  A  fortiori,  it  is  the 
duty  of  a  man  who  by  his  own  mistake  has  led  another  into  an 
erroneous  belief  to  correct  it  as  soon  as  the  mistake  has  been 
discovered  (/c).  And  one  who  culpably  stands  by  and  allows 
another  to  hold  himself  out  to  the  world  as  the  owner  of  property, 
and  thereby  to  sell  it  to  a  bond  fide  buyer,  cannot  afterwards  assert 
his  title  against  the  latter  (Z).  On  a  similar,  but  not  identical 
principle,  for  they  founded  on  their  jurisdiction  to  relieve  against 
fraud  (m),  courts  of  equity  would  not  permit  an  owner  of  property 
who  had  knowingly  allowed  another  person  to  enter  into  a 
contract  for  its  purchase,  or  for  the  advance  of  money  upon 

V.  North  Vancouver  Land  and  Improvement  Co.,  [1910]  A.  C.  317,  P.  C.  But  in  order 
that  a  person  may  be  precluded  by  acquiescence  frqm  asserting  his  legal  rights 
against  another,  it  is  necessary  that  he  should  be  fully  aware  of  the  course 
which  the  latter  is  pursuing  [Lynch  v.  Commissioners  of  Sewers  of  City  of  London 
(1885),  32  Oh.  D.  72,  0.  A.).  In  considering  whether  silence  or  inaction  is  such 
as  to  give  rise  to  an  estoppel,  it  must  be  remembered  that  there  is  a  distinction 
between  executed  and  executory  interests ;  where  the  assistance  of  a  court  of 
equity  is  invoked  by  a  person  for  the  purpose  of  giving  effect  to  the  latter  the 
court  will  refuse  relief  if  there  is  anything  that  amounts  to  laches  on  his  part. 
It  is  far  otherwise  where  executed  interests  are  concerned  [Clarke  and  Chapman 
V.  Hart  (1858),  6  H.  L.  Cas.  633,  per  Lord  Chelmsfoed,  L.C.,  at  pp.  655,  656, 
citing  with  approval  the  limitations  laid  down  in  Freeman  v.  Cooke  (1848),  2 
Exch.  654,  664). 

(g)  Btrmid  v.  Stroud  (1844)  7  Man.  &  G.  417. 

\h)  MKenzie  v.  British  Linen  Co.  (1881),  6  App.  Cas.  82,  109  (but  he  may 
excuse  himself  for  delay  by  showing  that  the  other  is  in  no  worse  position  in 
consequence  of  it  [ibid.)) ;  and  see  Ogilvie  v.  West  Australian  Mortgage  and  Agency 
Corporation,  [1896]  A.  C.  257,  P.  C.  ;  Ewing  [William)  &  Co.  v.  Dominion  Bank, 
[1904]  A.  0.  806,  P.  0. ;  and  title  Bills  of  Exchange  etc.,  Vol.  II.,  p.  512. 

(i)  Cornish  v.  AUngton  (1859),  4  H.  &  N.  549. 

[k)  Skyring  v.  Greenwood  (1825),  4  B.  &  C.  281  (army  agents  erroneously 
crediting  customer  with  money  not  received) ;  compare  Ashhy  v.  Day  (1886),  54 
L.  T.  408,  C.  A.  (duty  of  directors,  guarantors  of  company's  liability,  to 
communicate  change  in  the  identity  of  the  company  ;  so  that  they  were  estopped 
from  insisting  that  the  guarantee  had  been  put  an  end  to  by  the  change). 

[I)  Gregg  v.  Wells  (1839),  10  Ad.  &  EL  90;  Low  v.  McGill  (1864),  10  L.  T. 
495  ;  Richards  v.  Johnston  (1859),  4  H.  &  N.  660  ;  Waller  y.  Drakeford  (1853),  I 
E.  &  B.  749.  The  difficulty  arises  in  applying  the  principle,  and  determining 
what  standing  by  is  culpable.  "Culpably"  is  not  equivalent  to  "  knowingly," 
though  knowingly  to  stand  by  would  be  culpable,  and  in  most  cases  fraudulent. 
It  appears  to  mean  "  under  circumstances  creating  a  duty  in  the  true  owner  to 
guard  against  the  person  in  possession  making  a  dishonest  use  of  his  oppor- 
tunities "  ;  see  note  it),  p.  398,  post.  See  on'  the  one  hand  Henderson  &  Co.  v. 
Williams,  [1895]  1  Q.  B.  521,  C.  A. ;  and  on  the  other  Kingsfordy.  Merry  (1856), 
1  H.  &  N.  503,  Ex.  Ch. ;  and  Farguharson  Brothers  &  Co.  v.  King  dc  Co.,  [1902] 
A.  C.  325. 

(m)  Willmott  v.  Barker  (1880),  15  Ch.  D.  105  ;  and  see  Proctor  v.  Bennis  (1887), 
36  Ch.  D.  740,  C.  A.,  per  Bowen,  L.J.,  at  p.  761,  as  to  the  difference  between 
estoppel  and  the  equitable  doctrine  of  acquiescence ;  and  compare  De  Bussche  v. 
A/t  (1878),  8  Ch.  D.  286,  314,  C.  A.  (acquiescence  must  be  before  the  act  com- 
plained of  is  done,  and  before  a  cause  of  action  accrues). 
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it  (n),  in  ignorance  of  the  former's  title,  afterwards  to  set  up  that     Sect.  2. 
title  to  the  prejudice  of  the  purchaser  ;  and,  because  it  was  founded  Estoppel  by 
on  fraud,  the  rule  applied  equally  when  the  person  guilty  of  it  was  Representa- 
under  the  disability  of  infancy  or  coverture  (o) ;  nor  would  they  ^^Q^- 
allow  one  who  had  stood  by  with  the  knowledge  that  another  was 
expending  money  on  his  land  under  a  mistaken  belief  as  to  his  own 
rights,  and  in  ignorance  of  those  of  the  true  owner,  afterwards  to 
assert  his  title  without  at  least  making  compensation  for  the  money 
so  expended,  or  otherwise  doing  equity  to  him  who  had  laid  it 

out  (j)). 

561.  The  effect  of  silence  or  inaction  in  concluding  a  person  Estoppel  on 
has  been  considered  in  cases  where  there  is  a  right  of  election  glf^^^jQ^ 
between  two  courses.  Here,  again,  mere  silence  does  not  amount 
to  an  election,  but  it  is  the  duty  of  one  who  has  to  make  an  election 
not  to  lie  by  so  long  as  to  lead  some  other  person,  whether  the 
party  against  whom  the  election  is  to  be  made  or  another,  to  alter 
his  position  in  the  belief  that  the  first  named  has  elected  to  let 
things  remain  as  they  are ;  and  by  so  doing  he  will  be  precluded 
from  making  a  different  election  (q). 

In  this  connection  reference  may  be  made  to  marine  insurance 
cases.  Underwriters  on  receiving  notice  of  abandonment  may 
elect  whether  to  accept  or  reject  it.  In  this  case  mere  silence  is 
equivalent  to  rejection,  so  they  need  not  give  notice  of  it ;  but  they 
may  so  conduct  themselves  as  to  be  precluded  from  denying  that 
they  have  accepted  (r). 

Again,  a  person  who  gives  credit  to  an  agent  whom  he  knows  to 
have  a  principal  behind  him  is  entitled,  though  he  does  not  know 
the  latter's  name,  to  rely  on  his  credit,  and,  on  discovering  who  he  is, 
may  elect  whether  to  look  to  the  principal  or  the  agent ;  but  if  he 
has  by  his  conduct  led  the  principal  to  believe  that  he  looked  to  the 
agent  alone  for  payment,  and  has  thereby  induced  him  either  to  pay 

(w)  In  Edmands  v.  Best  (1862),  7  L.  T.  279,  the  contract  was  for  a  mortgage 
of  chattels. 

(o)  Savage  v.  Foster  (17231),  9  Mod.  Eep.  35  ;  Mills  v.  Fox  (1887),  37  Ch.  D. 
153,  167;  notes  to  Burrowes  v.  Locke  (1805),  10  Yes.  470;  1  White  &  Tud. 
L.  0.,  7th  ed.,  at  p.  469  ;  and  note  (s),  p.  380,  ante. 

^  (p)  Oxford's  {Earl)  Case  (1615),  1  Rep.  Ch.  1 ;  1  White  &  Tud.  L.  C,  7th  ed., 
730;  notes  to  Burrowes  v.  Locke,  supra;  Ramsden  v.  Dyson  (1866),  L.  R,  1 
H.  L.  129, 140,  141,  168.  Where  to  the  knowledge  of  the  owner  a  person  builds  « 
on  the  land  in  reliance  upon  an  invalid  lease,  or  a  supposed  right  to  call  for  a 
lease,  the  owner  who  knowingly  allowed  him  to  go  on  in  that  belief  will  be 
compelled  to  make  it  good  {ibid.,  at  p.  142).  See  this  subject  fully  treated 
under  title  Equity,  pp.  166,  167,  ante  ;  also  Mold  v.  Wheatcroft  (1859),  27  Beav. 
510 ;  Sheridan  v.  Barrett  (1879),  4  L.  R.  Ir.  223. 

{q)  Clough  y.  London  and  North  Western  Rail.  Co.  (1871),  L.  R.  7  Exch.  26,  35, 
Ex.  Ch. ;  applied,  Morrisons.  Universal  Marine  Lnsurance  Co.  (1873),  L.  E.  8  Exch. 
197,  204,  Ex.  Ch. ;  Lindsaij  Petroleum  Co.  v.  Hurd  (1874),  L.  R.  5  P.  C.  221 ; 
Aaron's  Reefs  v.  Tioiss,  [1896]  A.  C.  273,  290,  294;  and  see  Chtjnoweth's  Case 
(1880),  15  Ch.  D.  13,  C.  A.  (company  estopped  by  delay  and  acting  on  fraudu- 
lent transfer  from  refusing  to  recognise  it) ;  Brailey  v.  Rhodesia  Consolidated, 
Ltd.,  [1910]  2  Ch.  95  (defective  notice  of  dissent  from  reconstruction  scheme) : 
Fcyrman  &  Co.  Proprietary  v.  Ship  "  LiddesdaU;'  [1900]  A.  C.  190,  P.  C.  ;  Civil 
Service  Musical  Instrument  Association  v.  Whiteman  (1899),  68  L.  J.  (cH.)  484. 

(r)  Provincial  Insurance  Go.  of  Canada  v.  Leduc  (1874),  L.  R.  6  P.  C.  224,  237  ; 
Hudson  V.  Harrison  (1821),  3  Brod.  &  Bing.  97  ;  Marine  Insurance  Act,  1906 
(6  Edw.  7,  0.  41),  s.  62  (5) ;  see  title  Instjuance. 
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Sect.  2.  the  agent  or  to  leave  money  in  his  hands,  he  is  precluded  from  after- 
Estoppel  by  wards  suing  the  principal  (s). 
Representa- 
tion, Sub-Sect.  4. — Estoppel  hy  Negligence, 


Duty  to  use 
due  care 
essential. 


562.  Before  anyone  can  be  estopped  by  a  representation  inferred 
:from  negligent  conduct,  there  must  be  a  duty  to  use  due  care 
towards  the  party  misled,  or  towards  the  general  public  of  which  he 
is  one.  A  person  who  does  not  lock  up  his  goods,  which  are  con- 
sequently stolen,  may  be  said  to  be  negligent  as  regards  himself, 
but  inasmuch  as  he  neglects  no  duty  which  the  law  casts  upon  him, 
he  is  not  in  consequence  estopped  from  denying  the  title  of  those 
who  may  have  purchased  those  goods  from  the  thief,  unless  it  be 
in  market  overt  {t). 

(s)  Macfarlane  v.  GiannacopuJo  (1858),  3  H.  &  N".  860;  Irvine  v.  Watson 
(1880),  0  Q.  B.  D.  102,  414,  C.  A.,  per  BowEN,  J.,  at  p.  105,  following 
Heald  v.  Kenworthy  (1855),  10  Excli.  739,  746,  and  commenting  on  the  dicta  in 
Thomson  v.  Davenport  (1829),  9  B.  &  C.  78  ;  Wyatt  v.  Hertford  {Marquis) 
(1802),  3  East,  147.  Where  the  creditor  contracted  with  the  agent  in  ignorance 
that  he  had  a  principal,  so  that  he  gave  him  exclusive  credit  in  the  first  instance, 
the  principal  is  relieved  of  liability,  without  the  intervention  of  any  misleading 
conduct  on  the  part  of  the  creditor,  if  before  recourse  is  had  to  him  he  has 
settled  in  account  with  his  agent  {Armstrong  v.  Stokes  (1872),  L.  E.  7  Q.  B.  598, 
as  explained  by  Bo  wen,  J.,  in  Irvine  v.  Watson,  supra,  an  authority  which,  how- 
ever, seems  to  be  still  open  to  review  {Irvine  v.  Watson,  supra,  at  pp.  417^ 
421) ) ;  see  title  Agency,  Vol.  L,  pp.  209,  210. 

{t)Swan  V.  North  British  Australasian  Co.  (1863),  2  H.  &  C.  175,  Ex.  Ch., 
per  Blackburn,  J.,  at  p.  181  (the  exception  is  not  a  case  of  estoppel),  quoting 
Parke,  B.,  in  Freeman  v.  Cooke  (1848),  2  Exch.  554,  657  ;  approved,  Arnold  v. 
Cheque  Bank  (1876),  1  0.  P.  D.  578,  587 ;  Johnson  v.  Credit  Lyonnais  Go.  (1877), 
3  0.  P.  D.  32,  42,  0.  A. ;  Bell  v.  Marsh,  [1903]  1  Ch.  528,  541,  0.  A. ;  see  also 
Bank  of  Ireland  {Governor  &  Co.)  v.  Evans'  Charities  in  Ireland  {Trustees)  (1855), 
5H.  L.  Cas.  389,  410;  Scholfield  v.  londeshorough  {Earl),  [1896]  A.  0.  514,  522, 
537  ;  Union  Credit  Bank  v.  Mersey  Docks  and  Harbour  Board,  [1899]  2  Q.  B.  205, 
214 ;  Longman  v.  Bath  Electric  Tramivays,  Ltd.,  [1905]  1  Ch.  646,  735,  C.  A. ; 
Smith  V.  Prosser,  [1907]  2  K.  B.  161,  746,  C.  A. ;  Hall  v.  West-End  Advance 
Co.  (1883),  Cab.  &  El.  161,  165 ;  and  the  judgments  in  Re  North  British 
Australasian  Co.,  Ex  parte  Swan  (1859),  7  C.  B.  (n.  s.)  400,  where  the  court  was 
equally  divided ;  compare  Xe  Xierre  v.  Qould,  [1893]  1  Q.  B.  491,  497,  C.  A.; 
Way  V.  Great  Eastern  Rail.  Co.  (1876),  1  Q.  B.  D.  692,  695. 

Much  of  the  difficulty  in  applying  the  law  of  estoppel  by  negligence  has 
arisen  from  a  too  literal  acceptance  of  the  broad  principle  laid  down  by 
AsHURST,  J.,  in  Licklarroiu  v.  Mason  (1787),  1  Smith,  L.  C,  Uth  ed.,  693,  at  p.  70J  ^ 
Ex.  Ch.  &  H.  L.  ;  2  Term  Eep.  63,  at  p.  70,  '*  that  wherever  one  of  two  innocent 
persons  must  suffer  by  the  acts  of  a  third,  he  who  has  enabled  such  person  to 
occasion  the  loss  must  sustain  it."  That  case  turned  not  upon  estoppel,  but 
upon  the  negotiable  element  of  bills  of  lading,  by  reason  of  which  the  property 
they  represented  (though  not  any  contract)  was  transferable  by  indorsement ; 
but  the  decision  might  be  supported  on  the  ground  of  estoppel  (indeed,. 
AsHURST,  J.,  though  he  does  not  use  the  expression,  treats  the  bill  of  lading 
as  being  "  negotiable  by  estoppel,"  just  as  the  scrip  was,  according  to  the  second 
ground  of  the  decision,  negotiable  in  Goodwin  v.  Roharts  (1876),  1  App.  Cas. 
476),  the  bill  of  lading  having  been  issued  by  the  shipper  with  the  intention 
that  it  should  be  acted  on  by  a  purchaser  from  the  consignee,  and  it  having 
been  acted  on  by  him  in  the  manner  intended  by  the  shipper.  Having  regard 
to  the  facts  before  the  Court,  and  to  the  rest  of  his  judgment,  the  principle  was 
stated  by  Ashurst,  J.,  with  sufficient  accuracy  for  the  purposes  of  that  case; 
and  it  has  been  properly  applied  in  many  cases  (see  e.g.,  Nash  v.  de  Frevilhy 
[1900]  2  Q.  B.  72,  83,  C.  A.;  Rimmer  v.  Wehster,  [1902]  2  Ch.  163,  173;  and 
compare  Bahcock  v.  Lawson  (1879),  4  Q.  B.  D.  394,  401,  and  Burgis  v. 
Constantine,  [1908]  2  K.  B.  484,  C.  A.).    On  the  other  hand,  there  have  been 
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Persons  who  issue  documents  with  a  certain  mercantile  meaning     Sect.  2. 
attached  to  them,  e.g.,  dehvery  orders,  owe  a  duty  to  merchants  Estoppel  by 
and  others  likely  to  deal  with  those  documents  to  use  due  care^  in  Representa- 
their  issue;  and  a  railway  company,  or  warehouseman,  issuing 
duplicate  orders  for  the  same  goods  may  be  estopped  from  denying 
that  they  had  two  parcels,  to  the  prejudice  of  one  who  has  advanced 
money  on  the  faith  of  the  duplicate  (a).    So,  if  in  the  course  of 
business  a  man  volunteers  a  statement  upon  which  in  the  like 
course  another  may  probably  act,  it  is  his  duty  to  take  reasonable 
care  that  the  statement  is  correct  (6). 

563.  But  a  corporation,  which  permits  its  secretary  to  have  the 
custody  of  its  seal,  is  not  guilty  of  such  negligence  as  will  estop  it 
against  persons  who  have  acted  on  unauthorised  transfers  executed 
by  him  under  that  seal  from  denying  that  they  are  forgeries  ;  for 
it  owes  no  duty  to  such  persons  in  that  regard  (c). 


occasions  when  a  too  literal  acceptance  of  its  terms  has  led  to  error  (see 
e.g.,  the  dissentient  judgment  of  Keatixg,  J.,  in  Swan  v.  North  Britisli 
Australasian  Co.  (1863),  2  H.  &  0.  175,  Ex.  Ch.  ;  Farquharson  Brothers  & 
Co.  V.  King  &  Co.,  [1901]  2  K  B.  697,  0.  A. ;  reversed,  [1902]  A.  C.  325),  and 
the  necessity  for  some  qualification  has  been  frequently  -recognised  (see  the 
judgment  of  Farwell,  J.,  in  Rimmer  v.  Webster,  [1902]  2  Ch.  163,  at  p.  169; 
Farquharson  Brothers  &  Co.  v.  Kinq  &  Co.,  supra,  per  Yaughan  Williams,  L.J., 
at  p.  713,  and  [1902]  A.  C.  325,  per  Lord  Lindley,  at  p.  342;  HaJl  v. 
West-End  Advance  Co.  (1883),  Cab.  &  El.  161,  per  Watkin  Williams,  J.,  at 
p.  165).  Lord  Halsbury  (see  Farquharson  Brothers  &  Co.  v.  King  &  Co., 
[1902]  A.  C.  325,  332,  and  Hoiderson  &  Co.  y.  WilHams,  [1895]  1  Q.  B.  521, 
C.  A.,  at  p.  529)  evidently  prefers  the  expression  of  Savage,  C.J.,  in  Root  v. 
French  (1835),  13  Wendell,  570,  at  p.  572  :  "When  one  of  two  innocent  persons 
must  suffer  from  the  fraud  of  a  third,  he  shall  suffer  who,  hy  his  indiscretion ^ 
has  enabled  such  person  to  commit  the  fraud."  The  words  in  italics  add  an 
important  qualification  to  the  proposition  laid  down  by  Ashurst,  J.  But  it  is 
apparent,  having  regard  to  the  principles  stated  in  the  text,  and  the  numerous 
authorities  referred  to  in  the  notes,  that  even  they  do  not  make  it  universally 
true.  Probably  the  various  conditions  necessary  to  establish  a  case  of  estoppel 
by  statement  or  by  conduct  cannot  be  more  succinctly  stated,  having  regard  to 
the  necessity  of  combining  elasticity  with  precision,  than  in  the  judgments  of 
Parke,  B.,  in  Freeman  v.  Coohe  (1848),  2  Exch.  654,  and  Blackburn,  J.,  in 
Swan  V.  North  British  Australasian  Co.,  supra. 

(a)  Coventry  v.  Great  Eastern  Rail.  Co.  (1883),  11  Q.  B.  D.  776,  C.  A. 

h)  Sefon  V.  La/one  (1887),  19  Q.  B.  D.  68,  C.  A.  (erroneous  statement  by 
deiendant  warehousemen  that  goods  which  in  fact  had  been  parted  with  lay  at 
their  warehouse,  and  were  liable  to  be  sold  for  charges.  Plaintiff  thereupon 
bought  the  warrant  for  the  goods,  and  defendants  were  estopped  from  averring 
that  they  had  not  got  them  when  they  made  the  statement). 

(c)  Bank  of  Ireland  {Governor  &  Co.)  v.  Evans'  Charities  in  Ireland  [Trustees) 
(1855),  5  H.  L.  Cas.  389  (explaining,  at  pp.  411,  414,  Coles  v.  Banh  of  England 
(1839),  10  Ad.  &  El.  437,  as  a  case  of  ratification);  followed,  Merchants  of  the 
Staple  of  England  {Mayor  etc.)  v.  Banh  of  England  [Governor  <&  Co.)  (1887),  21 
Q.  B.  D.  160,  0.  A.  ;  compare  Arnold  v.  Cheque  Bank  (1876),  1  C.  P.  D.  578 
(alleged  negligence  in  custody  of  draft,  and  in  not  sending  separate  letter  of 
advice)  ;  Bechuanaland  Exploration  Co.  v.  London  Trading  Banh,  [1898]  2  Q.  B. 
658  (negotiable  instrument  stolen  by  secretary  who  kept  key) ;  Patent  Safety 
Gun  Cotton  Co.  v.  Wilson  (1880),  49  L.  J.  (q.  b.)  713  (no  duty  to  the  public  not 
to  employ  clerk  who  has  been  guilty  of  dishonesty  ;  or  while  doing  so,  to  lock 
up  cheques)  ;  Leiues  Sanitary  Steam  Laundry  Co.  v.  Barclay  <k  Co.  (1906),  95 
L.  T.  444  ;  Kepitigalla  Ruhher  Estates,  Ltd.  v.  Notional  Bank  of  India,  Ltd., 
[1909]  2  K.  B.  1010  (alleged  negligence  in  custody  of  rubber  stamp,  the  pro- 
perty of  one  director,  and  in  not  checking  pass-book). 
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proximate 
cause  of  mis- 
leading. 


So  the  acceptor  of  a  bill  of  exchange  owes  no  duty  to  subsequent 
holders  to  take  precautions  to  prevent  the  amount  from  being 
fraudulently  increased  (c^),  and  though,  having  regard  to  the  con- 
tractual relation  between  them,  there  may  be  a  duty  owing  by  the 
customer  of  a  bank  to  his  banker,  such  that  if  the  former,  by  any 
act  of  his  (e),  or  by  neglect  of  some  act  usual  in  the  course  of  deal- 
ing between  them,  induces  the  banker  to  act  on  a  forged  document, 
he  may  be  prevented  from  setting  up  his  own  act  or  neglect  to  the 
prejudice  of  the  latter  (/),  yet  it  is  not  negligence  for  the  customer 
merely  to  sign  a  cheque  in  such  form  that  somebody  else  can 
tamper  with  it(^).  The  protection  against  forgery  is  not  the 
vigilance  of  parties  excluding  the  possibility  of  committing  it,  but 
the  law  of  the  land  (h). 

564.  A  second  essential  condition  of  estoppel  by  negligence  is 
that  the  negligence  must  be  in  the  transaction  itself,  and  a  third, 
which  is  so  closely  connected  with  the  second  that  it  is  impossible 
to  treat  them  separately,  is  that  the  negligence  must  not  only  be 
calculated  to  have  the  misleading  effect  attributed  to  it,  but  must 
be  the  proximate  or  real  cause  of  that  result  (i), 

{d)  Scholfield  v.  Londeshorough  {Earl),  [1896]  A.  C.  514. 

(e)  E.g.,  by  advising  forged  bills  as  coming  forward  for  payment  {Bank  of 
England  v.  Vagliano  Brothers,  [1891]  A.  0.  107). 

(/)  Scliolfield  V.  Londeshorough  {Earl),  supra,  per  Lord  Halsbtjky,  L.C,  at 
pp.  523,  524,  per  Lord  Watson,  at  p.  537  ;  and  see  Bank  of  England  v.  Vagliano 
Brothers,  supra,  per  Lord  Selborne,  at  pp.  123,  124. 

{g)  Colonial  Bank  of  Australasia,  Ltd.  v.  Marshall,  [1906]  A.  C.  559,  P.  0.; 
and  see  Scholfield  v.  Londeshorough  {Earl),  supra,  at  p.  532.  The  judgments  in 
Young  v.  Orote  (1827),  4  Bing.  253,  and  Halifax  Union  v.  Wheelwright  (1875), 
L.  E.  10  Excb.  183,  so  far  as  they  aflBrmed  the  contrary  of  the  proposition  stated 
in  the  text,  must  now  be  considered  as  overruled ;  see  Smith  v.-  Frosser,  [1907] 
2  K  B.  735,  746,  per  Yaughan-  Williams,  L.J.  Young  v.  Grote,  supra,  can 
only  be  supported  on  the  ground  stated  by  Lord  Halsbury  in  Scholfield  v. 
Londeshorough  {Earl),  supra,  at  p.  523;  Imperial  Bank  of  Canada  v.  Ba7ik  of 
Hamilton,  [1903]  A.  0.  49,  P.  C.  The  same  principle  has  been  applied  to  a 
delivery  order  addressed  to  a  warehouseman  ( Union  Credit  Bank  v.  Mersey  Bocks 
and  Harhour  Board,  [1899]  2  Q.  B.  205  (a  very  instructive  case,  illustrating 
both  aspects  of  Young  v.  Grote,  supra,  and  showing  where  it  may  be  relied  on  as 
authority,  and  where  it  fails) ).  The  judgment  in  Colonial  Bank  of  Australasia, 
Ltd.  V.  Marshall,  supra,  and  some  of  the  dicta  on  which  it  is  founded,  have, 
however,  been  severely  criticised  ;  see  Law  Quarterly  Review  (1907),  Vol. 
XXIIL,  p.  390. 

{h)  Colonial  Bank  of  Australasia,  Ltd.  v.  Marshall,  supra,  at  p.  568,  quoting 
BoviLL,  C.J.,  Societe  Generale  v.  Metropolitan  Bank  (1873),  27  L.  T.  849,  856  ; 
compare  Kepitigalla  Buhher  Estates,  Ltd.  v.  National  Bank  of  India,  Ltd.,  [1909] 
2  K.  B.  1010,  1023. 

{i)  Bank  of  Ireland  {Governor  &  Co.)  v.  Evans*  Charities  in  Ireland  {Trustees) 
(1855),  5  H.  L.  Gas.  389,  per  Parke,  B.,  at  p.  410,  in  delivering  the  opinions 
of  the  judges;  Swan  v.  North  British  Australasian  Co.  (1862),  7  H.  &  N.  603, 
633  (proposition  of  Wilde,  B.,  as  qualified  by  Blackburn,  J.,  S.  0.  (1863),  2 
H.  &  0.  175,  at  p.  182,  Ex.  Oh.);  Carr  v.  London  and-  North  Western  Rail.  Co. 
(1875),  L.  E.  10  0.  P.  307,  318:  Kepitigalla  Buhher  Estates,  Ltd.  v.  National 
Bank  of  India,  Ltd.,  supra.  The  expression  "proximate  cause"  used  in  the 
4th  proposition  in  that  case  was  explained  in  Seton  v.  Lafone  (1887),  19  Q.  B.  D. 
68,  C.  A.,  by  Brett,  M.E.,  at  p.  71,  with  the  approval  of  the  other  members 
of  the  C.  A.,  to  mean  "real  cause."  See  also  note  {t),  p.  398,  ante,  and 
succeeding  notes;  Siuaii  v.  North  British  Australasian  Co.,  supra ;  see  the  effect 
stated,  p.  412,  post,  following  Bank  of  Ireland  {Governor  &  Co.)  v.  Evans' 
Charities  in  Ireland  {Trustees),  supra ;  and  Tayler  y.  Great  Indian  Peninsular 
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On  this  principle,  as  well  as  on  the  grounds  mentioned  in  the     Sect.  2. 
preceding  paragraph,  a  bank  having  certified  (as  drawn  against  Estoppel  by 
sufficient  assets)  a  cheque  with  blank  spaces  in  it  which  enabled  the  Kepresenta- 
drawer  afterwards  to  increase  the  amount  for  which  it  was  drawn,  tio^- 
was  not  estopped  from  denying  to  a  bond  fide  holder  that  it  was 
certified  only  for  the  original  sum  (k).    And  the  appointment  by  a 
company  of  a  secretary  known  to  have  once  committed  forgery,  and 
trusting  him  with  the  company's  books,  who  takes  advantage  of  his 
position  to  forge  a  cheque  on  the  company's  bankers,  is  not 
sufficiently  in  the  transaction  ;  nor  is  it  the  proximate  cause  of  the 
bank's  parting  with  its  money,  so  as  to  give  rise  to  an  estoppel  (Q. 

565.  The  principles  under  consideration  have  been  frequently  Neglect  in 
applied  in  cases  where  there  has  been  want  of  care,  or  of  precaution,  ^^^g^^^^^^^ 
which  in  the  result  turned  out  to  have  been  necessary,  in  the  custody  negotiable  ° 
of  negotiable  instruments.    The  conduct  of  a  person  who  leaves  instruments, 
a  cheque  signed  in  blank  in  an  unlocked  drawer,  from  which  it  is 
stolen  by  a  thief  who  fills  it  up  (?7i),  or  who  when  preparing  a  draft 
for  post  omits,  to  forward  a  separate  letter  of  advice,  which  would 
enable  the  intended  receiver  of  the  draft  to  stop  payment  in  the 
event  of  its  being  abstracted  and  an  indorsement  being  forged  {n), 
is  not  the  proximate  cause  of  the  loss  which  ensues,  and  does  not 
estop  him  from  setting  up  the  facts.     So  giving  a  blank  note 
for  safe  custody   pending   instructions,  and  with  no  present 
authority  to  issue  it,  to  an  agent  who  issues  it  without  having 
received  such  instructions,  does  not  render  the  maker  liable  by 
estoppel  (0).    On  a  fortiori  grounds  a  person  whose  signature  is, 
by  fraudulent  statements  that  he  is  signing  for  some  different  pur- 
pose, obtained  to  a  document  which  is  in  fact  a  promissory  note,  so 
that  he  has  no  idea  of  actually  or  potentially  binding  himself  by 
contract,  is  not  estopped  as  against  a  holder  in  due  course,  either 


Rail.  Co.  (1859),  4  De  Gr.  &  J.  559,  C.  A.  (transfer  signed  with  blanks  is  not,  when 
filled  up,  the  transferor's  deed,  and  he  is  not  estopped  from  saying  so  against 
persons  who  take  it  with  any  of  the  blanks  remaining,  for  they  must  be  taken  to 
know  of  the  invalidity),  disapproving,  at  p.  182,  Coles  v.  Bank  of  England  (1839), 
10  Ad.  &  El.  437;  and  followed  in  Hall\.  West- End  Advance  Co.  (1883),  Cab. 
&  El.  161  (mortgagee  of  life  policy  handed  it  to  mortgagor  for  verbal  altera- 
tions, and  forgot  to  get  it  back  again) ;  Longman  v.  Bath  Electric  Tramways,  Ltd., 
[1905]  1  Ch.  646,  C.  A.  (company  permitting  transferor  of  shares  to  obtain 
possession  of  certificates,  whereby  he  was  enabled  to  make  a  second  and  fraudu- 
lent transfer  of  them). 

ih)  Imperial  Bank  of  Canada  v.  Bank  of  Hamilton,  [1903]  A.  C.  49,  P.  C,  follow- 
ing Scholfield  V.  Londeslorough  {Earl),  [1896]  A.  C.  514;  see  Kepitigalla  Rubber 
Estates,  Ltd.  v.  National  Bank  of  India,  Ltd.,  [1909]  2  K  B.  1010 ;  and  p.  399,  ante. 

{I)  Lewes  Sanitary  Steam  Laundry  Co.  v.  Barclay  &  Co.  (1906),  95  L.  T.  444, 
citing  from  Lord  Halsbuhy's  judgment  in  Bank  of  England  v.  Vagliano 
Brothers,  [1891]  A.  C.  107,  at  p.  115,  "The  carelessness  of  the  customer,  or 
his  neglect  to  take  precautions,  unconnected  with  the  act  itself,  cannot  be  put 
forward  by  the  banker  as  justifying  his  own  default." 

(m)  Baxendale  v.  Bennett  (1878),  3  Q.  B.  D.  525,  C,  A.  It  seems  that  it  would 
be  otherwise  if  the  instrument  had  been  completed  before  it  was  stolen ;  see 
Ingham  v.  Primrose  (1859),  7  0.  B.  (n.  s.)  82,  85. 

(w)  Arnold  v.  Cheque  Bank  (1876),  1  0.  P.  D.  578. 

(o)  Smith  V.  Prosser,  [1907]  2  K.  B.  735,  C.  A.  As  already  pointed  out, 
where  there  is  authority  to  issue  for  any  amount,  the  estoppel  arises  {Lloyd's 
Bank,  Ltd.  v.  Cooke,  [1907]  1  K.  B.  794,  0.  A. ;  see  p..  392,  ante). 


402 


Estoppel. 


Sect.  2.  j^j^g  of  Exchange  Act  or  at  common  law,  from  proving  the 
Estoppel  by  true  circumstances  (p). 

Representa-  Different  considerations  apply  where  the  document  relied  on  as  a 
negotiable  instrument  has  been  completed  (q)  by  the  defendant,  or 
handed  to  an  agent  with  authority  to  fill  it  up  and  issue  it.  In 
these  cases  an  estoppel,  as  has  been  seen,  arises  most  usually  from 
the  authority  which  may  be  presumed  to  have  been  given  (r).  It 
may,  however,  arise  from  negligence.  A  person  who  pays  what  is 
due  on  a  negotiable  instrument,  not  apparently  overdue,  owes  a 
duty  to  the  public  to  obtain  it  from  the  holder,  or  to  see  that  it  is 
cancelled ;  and  if  after  payment  he  leaves  it  in  the  hands  of  the 
holder,  he  will  be  estopped,  as  against  a  subsequent  bond  fide  holder 
for  value,  from  showing  that  it  has  been  paid  is). 

Sect.  3. — Estoi^'pel  between  Particular  Persons. 
Sub-Sect.  1. — Landlord  and  Tenant. 

Estoppel  566.  Generally,  a  tenant  is  estopped  from  disputing  the  title  at 

binds  lessor     the  time  of  the  demise  of  the  landlord  by  whom  he  has  been  let  into 
and  lessee.      possession  (a).    This  estoppel  is  not  confined  to  leases  by  deed  (b), 
and  applies  to  tenancies  from  year  to  year,  at  will,  or  on  sufferance, 
as  well  as  to  leases  for  years  (c)  ;  and  anyone  holding  under  a 


{p)  Lewis  V.  Olaij  (1897),  67  L.  J.  (q.  b.)  224  (defendant  informed  that  he 
•was  witnessing  something  which  he  was  not  allowed  to  see),  following  i^os^er  v. 
Mackinnon  (1867),  L.  E.  4  0.  P.  704. 

{q)  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  21  (2);  Inglmm  v. 
Primrose  (1859),  7  C.  B,  (n.  s.)  82,  85,  but  the  decision  in  this  case  was  dissented 
from  by  Brett,  L.J.,  in  Baxendale  v.  Bennett  (1878),  3  Q.  B.  D.  525,  0.  A. 

(r)  See  p.  392,  ante. 

(s)  Nash  V.  de  Freville,  [1900]  2  Q.  B.  72,  0.  A. ;  "  Estoppel  is  the  foundation  of 
the  rights  arising  upon  the  unauthorised  transfer  of  negotiable  instruments" 
{iUd.,  per  Collins,  L.J.,  at  p.  89,  citing  Bussel  v.  Langstaffe  (1780),  2  Doug. 
(k.  B.)  514 ;  Schultz  v.  Astley  (1836),  2  Bing.  (if.  c.)  544);  Ingham  v.  Primrose, 
supra  (acceptor,  on  bill  being  returned  to  him  after  issue,  having  torn  it  in 
two,  intending  to  cancel  it,  but  in  such  manner  that  it  might  have  been  done 
for  safe  transmission  by  post,  held  liable  to  a  bond  fide  holder ;  aliter,  where  the 
bill  was  torn  in  four  pieces  {Scholey  v.  Bamshotfom  (1810),  2  Camp.  485).  But 
this  was  not  the  view  of  the  Court  of  Exchequer  in  Marston  v.  Allen  (1841), 
8  M.  &W.  494,  504). 

(a)  BaivUn's  Case  (1587),  Jenk.  254;  Syllivan  y.  Stradling  (1764),  2  Wils.  208; 
Friend  y .  Eastahrooh  (1777),  2  Wm.  Bl.  1152  ;  notes  to  Veale  v.  Warner  (1669),  1 
Wms.  Saund.  323,  327  (1871  ed.,  pp.  575,  580);  OooJce  v.  Loxley  (1792),  5  Term 
Eep.  4;  Barwick  d.  Richmond  Corporation  v.  Thompson  (1798),  7  Term  Eep.  488 ; 
Doe  d.  Knight  v.  Smythe  {Lady)  (1815),  4  M.  &  S.  347  ;  Parry  v.  House  (1817), 
Holt  (it.  p.),  489  ;  Alcliorne  v.  Gomme  (1824),  2  Bing,  54  ;  A.-G.y.  Hotham  {Lord) 

(1823)  ,  Turn.  &  E.  209,  219 ;  Fleming  v.  Gooding  (1834),  10  Bing.  549  ;  Cooper  v. 
Blandy  (1834),  1  Bing.  (n.  c.)  45  ;  Doe  d.  Manvers  {Earl)  v.  Mizem  (1837),  2 
Mood.  &  E.  56;  Doe  d.  Tresidder  v.  Tresidder  (1841),  10  L.  J.  (q.  b.)  160; 
Delaney  v.  Fox  (1857),  2  C.  B.  (n.  s.)  768,  774 ;  CuthUrtson  v.  Trving  (1859),  4 
H.  &  N.  742  (affirmed  (1860),  6  H.  &"N.  135,  Ex,  Ch.),  per  Martin,  B.,  at 
p.  757;  Duke  v.  AsUy  (1862),  7  H.  &  N.  600;  Serjeant  v.  Nash,  Field  <Sb  Co., 
[1903]  2  K.  B.  304,  0.  A. 

{h)  Phipps  V.  Scidthorpe  (1817),  1  B.  &  Aid.  50  ;  Doe  d.  Jackson  v.  Wilkinson 

(1824)  ,  3  B.  &  C.  413 ;  Cook  v.  Whellock  (1890),  24  Q.  B.  D.  658,  0.  A. 

(c)  Doe  d.  Bailey  v.  Foster  (1846),  3  C.  B.  215,  per  Cress  well,  J.,  at  p.  229/ 
following  Doe  d.  Johnson  v.  Baytup  (1835),  3  Ad.  &  El.  188.  E.,  who  had 
possession  but  no  title,  let  by  parol  to  defendant  for  two  years.    Within  thai 
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tenant,  or  defending  as  landlord  in  an  action  of  ejectment,  is  bound     Sect.  3. 
by  it  (d).  ^  Estoppel 

Similarly  the  lessor  is  estopped  from  repudiating  a  lease  under  between 
which  possession  has  been  given  or  a  tenancy  which  he  has  acknow-  Particular 
lodged,  and  the  assignee  of  the  lessor's  interest  is  estopped  from  I^ersons. 
denying  anything  which  the  lessor  is  estopped  from  denying  (c). 

But  when  a  lease  is  void  by  statute  a  person  entering  under  such  Except  in  the 
a  lease  enters  without  any  title  whatever,  and  there  is  nothing  by  ^^-^^^^^^^^^ 
way  of  estoppel  to  prevent  the  full  operation  of  the  Statute  of  sta\ute[ 
Limitations  (/)  in  his  favour  (g). 

A  tenant  is  not  estopped  either  before  or  after  the  expiration  of 
the  term  from  showing  that  his  lessor's  title  has  determined  {h), 

pe: 
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period  E.  assigned  by  deed  to  plaintiff.  After  tlie  period  plaintiff  brought  eject- 
ment against  defendant.  It  was  held  that  the  defendant  was  estopped  from, 
denying  title  of  E.  {Ward  v.  Byan  (1S75),  10  I.  E.  C.  L.  17,  Ex.  Ch. ;  see  Doe  d. 
liddle  V.  Abrahams  (1816),  1  Stark  305). 

(d)  Palmer  y.  Eh'ns  (1728),  2  Ld.  Eaym.  1550;  Taylor  v.  Necdham  {1810),  2 
Taunt.  278,  282  ;  Doe  d.  KnigJ^t  v.  Smijthe  {Lady)  (1815),  4  M.  &  S.  347 ;  Doe  d. 
Manton  v.  Austin  (1832),  9  Bing.  41  ;  Dee  d.  Bidlen  v.  Mills  (1834),  2  Ad.  &  El. 
17 ;  Doe  d.  Manvers  {Ea,rl)  v.  Mizera  (1837),  2  Mood.  &  E.  5G  ;  Doe  d.  Willis  v. 
Birchmore  (1839),  9  Ad.  &  EL  662  ;  Doe  d.  5j9e??cer  {Earl)  v.  Beckett  (1843),  4 
Q.  B.  601  ;  Doe  v.  Challis  (1851),  17  Q.  B.  166,  i^er  Coleridge,  J.,  at  p.  168; 
London  and  North  Western  Rail.  Co.  v.  West  (1867),  L.  E.  2  0.  P.  553;  comparo 
Williams  v.  Ileales  (1874),  L.  E.  9  0.  P.  177. 

(e)  This  is  an  example  of  the  dictum  that  estoppels  must  be  mutual  and 
reciprocal  (Co.  Litt.  47  b,  352  a,  and  see  Bac.  Abr.,  tit.  Leases  and  Terms  for 
Years,  0,  ed.  1832,  p.  852,  as  to  whether  a  lease  by  estoppel  can  be  created  by 
deed  poll)  ;  Well  v.  Austin  (1844),  7  Man.  &  G.  701,  724  ;  Outhhertson  v.  Irvi7ig 
(1859),  4  H,  &  N.  742  ;  IVeller  v.  Spiers  (1872),  26  L.  T.  866,  per  Cockbxjrn,  C.J., 
at  p.  867;  and  compare  Darlington  v.  Pritchard  (1842),  4  Man.  &  G.  783,  per 
TiNDAL,  O.J.,  at  p.  793  ;  Green  v.  James  (1840),  6  M.  &  W.  656,  per  Alder- 
soisr,  B.  (in  argument),  at  p.  660  and  (judgment)  p.  662.  Compare,  too,  Doe  d. 
Downe  {Viscount)  v.  Thompson  (1847),  9  Q.  B.  1037,  in  which  it  was  held  that 
where  a  lease  was  granted  by  a  mortgagor  in  such  a  way  as  to  be  good  only  by 
estoppel,  the  assignee  of  the  mortgagee,  though  he  received  rent  from  the 
tenant,  was  not  bound  by  the  estoppel,  "as  he  derived  his  estate  from  persons 
who  were  not  privies  to  nor  in  any  way  estopped  by  the  lease  "  ;  and  Doe  d. 
Prior  v.  Ongley  (1850),  10  0.  B.  25;  see  also  note  (e),  p.  388,  ante,  and  title 
Landlord  and  Tenant. 

(/)  Eeal  Property  Limitation  Act,  1833  (3  &  4  Will.  4,  c.  27),  s.  2;  this 
section,  on  which  Magdalen  Hospital  {President  and  Governors)  v.  ICnotts,  cited 
in  next  note,  was  decided,  was  repealed  by  Eeal  Property  Limitation  Act, 
1874  (37  &  38  Yict.  c.  59),  s.  9,  but  was  re-enacted  by  s.  1  of  that  Act  with  the 
substitution  of  twelve  years  for  twenty  as  the  statutory  limit. 

{g)  Magdalen  Hospital  {President  and  Governors)  v.  I\^notts  (1879),  4  App.  Cas» 
324,  and  according  to  Bac.  Abr.,  tit.  Leases  and  Terms  for  Years,  0,  ed.  1832, 
p.  852,  the  doctrine  of  estoppel  does  not  apply  to  Crown  leases  "because  the 
King  cannot  be  estopped,  for  it  cannot  be  presumed  the  King  would  do  wrong 
to  any  person,  and  therefore  being  deceived  in  his  grant  makes  it  absolutely 
void,"  but  there  seem  to  be  no  cases  on  the  point. 

(A)  Co.  Litt.  47  b;  England  d.  Sylurn  v.  Slade  {Vm),  4  Term  Eep.  682; 
Doe  d.  Lowden  v.  Watson  (1817),  2  Stark.  230  ;  Eennery.  DuplocJc  (1824),  2  Bing. 
10 ;  Hill  V.  Saunders  (1825),  4  B.  &  C.  529  ;  Doe  d.  Jackson  v.  Bamshotham  (1815), 
3  M.  &  S.  516  ;  Doe  d.  Higginlotham  v.  Barton  (1840),  11  Ad.  &  El.  307 ;  Downs  v. 
Cooper  (1841),  2  Q.  B.  256,  where  Lord  Denman,  C.J.,  further  held  that  the  land- 
lord  must  also  be  estopped  from  treating  as  his  tenant  a  person  whom  he  has 
required  to  enter  into  that  relation  with  another  instead  of  himself ;  Langford 
V.  Selmes  (1857),  3  K.  &  J.  220,  229  ;  Gihhins  v.  Buckland  (1863),  1  H.  &  C.  736  ; 
Clark  v.  Adie  (No.  2)  (1877),  2  App.  Cas.  423,  per  Lord  Blackburn,  at  p.  43,3  ; 
Wogan  v.  Dotjle  (1883),  12  L.  E.  Ir.  69';  Serjeant  v.  Nash,  Field  &  Co.,  [1903] 
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But  if  the  tenant  came  into  possession  under  the  lessor,  the  better 
opinion  would  seem  to  be  that  he  must  surrender  possession  before 
he  disputes  the  lessor's  title  (i) ;  it  has,  however,  been  held  that 
it  is  not  necessary  that  he  should  actually  go  out  of  possession  (k) 
unless  he  claims  to  be  entitled  to  the  premises  in  his  own 
right  (I),  and  that  it  is  sufficient  that  he  should  come  to  a  new 
arrangement  with  the  person  who  really  has  the  title  to  hold  under 
him  (m),  or  that  he  should  be  evicted  by  a  person  having  title 
paramount  (n). 

567.  There  is  no  distinction,  so  far  as  concerns  the  law  of 
estoppel,  between  a  licensee  and  a  tenant,  and  a  licensee  who  has 
obtained  possession  by  aid  of  the  licence,  before  he  can  show  that 
his  licensor's  title  has  determined,  must  first  surrender  possession 
of  the  premises  (o).  But  the  mere  fact  of  a  person  bringing 
goods  on  to  demised  premises  by  the  tenant's  licence  does  not 
estop  him  from  disputing  the  validity  of  the  instrument  of  demise 
under  which  the  tenant  holds  (p). 

568.  Where  the  person  claiming  as  landlord  is  not  the 
person  by  whom  the  tenant  was  let  into  possession,  evidence  may 
be  received  to  show  that  the  relation  of  landlord  and  tenant 
does  not  in  fact  exist  (g).    Thus  in  the  case  of  an  assignee  of  the 


2  K.  B.  304,  312,  C.  A.  ;  and,  as  to  the  nature  of  leases  by  estoppel,  see  p.  373, 
ante. 

{i)  Doe  d.  Knight  v.  Smythe  {Lady)  (1815),  4  M.  &  S.  347  ;  BayJey  v.  Bradley 
(1848),  5  C.  B.  396,  per  Wilde,  O.J.  (in  argument),  at  p.  400,  commenting  on  Co. 
Xiitt.  47  b ;  compare  Doe  d.  Johnson  v.  Baytup  (1835),  3  Ad.  &  El.  188  ;  Gibhins 
V.  BucMand  (1863),  1  H.  &  C.  736.  To  the  contrary,  see  England  d.  Syhurn  v. 
Blade  (1792),  4  Term  Eep.  682.  In  Balls  v.  Westwood  (1809),  2  Camp.  11,  Lord 
Ellenborough,  C.  J.,  held  that  a  person  cannot  show  that  his  landlord's  title  has 
expired  without  solemnly  renouncing  possession,  but  subsequently  in  Doe  d. 
Lowden  v.  Watson  (1817),  2  Stark.  230,  he  held  that  the  defendant  in  an  action 
of  ejectment  might  show  an  alteration  in  his  landlord's  title.  See  also  Claridge 
V.  Mackenzie  (1842),  4  Man.  &  G.  143,  152,  and  Anon.  (1505),  Keil.  65  ;  Knight 
V.  Clarke  (1885),  15  Q.  B.  D.  294,  C.  A.,  where  it  was  held  that  a  writ  of  posses- 
sion will  be  granted  to  a  landlord  against  a  tenant  in  an  action  of  ejectment, 
even  though  the  landlord's  title  has  expired  before  the  trial  of  the  action,  unless 
the  defendant  can  show  affirmatively  that  it  will  be  unjust  and  futile  to  issue 
the  writ  (following  Gibhins  v.  Buckland,  supra) ;  and  compare  Doe  d.  Clun  {Bailiff 
etc.)  V.  Clarke  (1809),  Peake,  Add.  Cas.  239. 

{k)  Mountnoy  v.  Collier  (1853),  1  E.  &  B.  630,  per  Coleeidge,  J.,  at  p.  636. 

{I)  Bayley  v.  Bradley,  supra. 

(m)  Mountnoy  v.  Collier,  supra  ;  compare  Gibhins  v.  Buckland,  supra. 

(n)  Doe  d.  Higginhotham  v.  Barton  (1840),  11  Ad.  &  El.  307  ;  Cuthhertson  v. 
Irving  {1859),  4:  B:.  &  N.  742  (affirmed  (1860),  6  H.  &N._135,  Ex.  Ch.),  per 
Martin,  B.,  at  p.  757.  It  has  been  held  that  a  constructive  eviction  is  suf- 
ficient for  this  purpose  {Foole  Corporation  v.  Whitt  (1846),  15  M.  &  W.  571,  per 
Pollock,  C.B.,  at  p.  577) ;  but  doubt  has  been  thrown  on  this  owing  to  the 
risk  of  collusion  between  a  tenant  and  a  third  party  with  the  object  of  depriving 
the  lessor  of  his  rights  {Delaney  v.  Fox  (1875),  2  C.  B.  (n.  s.)  768,  per  Cock- 
BTTRN,  C.J.,  at  p.  775,  distinguishing  Watson  v.  Lane  (1856),  11  Exch.  769,  and 
discussing  Poole  Corporation  v.  Whitt,  supra). 

(o)  Doe  d.  Johnson  v.  Baytup  (1835),  3  Ad.  &  El.  188. 

(p)  Tadman  v.  Henman,  [1893]  2  Q.  B.  168. 

{q)  Cornish  v.  Searell  (1828),  8  B.  &  C.  471  ;  Claridge  v.  Mackenzie  (1842),  4 
Man.  &  a.  143 ;  compare  Ford  v.  Ager  (1863),  2  H.  &  C.  279.  In  Fenner  v. 
Duploch  (1824),  2  Bing.  10,  it  was  held  that  a  tenant  who  on  the  expiration  of 
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lessor,  though  he  is  to  all  intents  and  purposes  in  the  same  situation 
as  the  lessor,  and  takes  the  benefit  of  and  is  bound  by  a  lease  by 
estoppel,  the  lessee  is  not  estopped  from  showing  that  the  lessor 
had  no  such  title  as  he  could  pass  to  the  assignee,  or  that 
the  person  claiming  to  be  the  assignee  is  not  in  fact  the  true 
assignee  (r) . 

Again,  payment  of  rent  to  a  person  by  whom  the  tenant 
was  not  let  into  possession  is  only  prima  facie  evidence  of  a 
tenancy,  and  a  tenant  is  not  estopped  by  such  payment  from  dis- 
puting the  title  of  the  person  to  whom  such  payment  has  been 
made  (s) ;  he  may  show  that  rent  was  paid  de  bene  esse  (a),  or  through 
a  mistake  (b),  or  in  consequence  of  a  misrepresentation  by  the 
person  receiving  the  rent  (c),  but  in  any  case  he  must  show  a  better 
title  in  someone  else,  and  he  is  not  allowed  simply  to  impeach  the 
title  of  the  person  to  whom  he  has  paid  rent  (d). 


Sect.  3. 
Estoppel 
between 
Particular 
Persons. 


Payment  of 
rent  not 
conclusive 
admission 
of  title. 


his  term  entered  into  a  new  tenancy  with  the  original  lessor,  being  ignorant  of 
the  fact  that  in  the  meantime  the  lessor's  title  had  determined,  was  not  estopped 
from  subsequently  disputing  the  lessor's  title  at  the  time  of  the  fresh  demise. 
But  it  is  not  easy  to  understand  the  principle  upon  which  this  decision  was 
based. 

(r)  Bariuick  d.  Richmond  Corporation  v.  Thompson  (1798),  7  Term  Rep.  488  ; 
Parker  v.  Manning  (1798),  7  Term  Rep.  537;  Rennit  v.  Robinson  (1823),  1  Biug. 
147  ;  Carvick  v.  Blagrave  (1820),  4  Moore  (c.  P.),  303 ;  Doe  d.  Colemere  v.  Whitroe 
(1822),  Dow.  &  Ry.  (n.  p.)  1 ;  Seymour  v.  Franco  (1828),  7  L.  J.  (o.  s.)  (k.  b.) 
18;  Jew  V.  Wood  (1841),  Cr.  &  Ph.  185;  Goiddsivarth  v.  Knights  (1843),  11 
M.  &  W.  337,  343  ;  Doe  d.  Marlow  v.  Wiggins  (1843),  4  Q.  B.  367,  375  ;  Sturgeon 
V.  Winqfield  (1846),  15  M.  &  W.  224  ;  Cuthbertson  v.  Diving  (1859),  4  H.  &  N. 
742  (affirmed  (I860),  6  H.  &  N.  135,  Ex.  Oh.),  per  Martin,  B.,  at  p.  757,  a  case 
of  an  assignment  of  a  lease  by  a  mortgagor  in  possession.  After  death  of 
lessor  who  purported  to  demise  as  tenant  in  fee,  held  lessee  not  estopped  from 
showing  that  he  was  only  tenant  for  life  {Wdd  v.  Baxter  (1856),  1  H.  &  N.  568, 
Ex.  Ch.). 

(s)  Williams  v.  Bartholomew  (1798),  1  Bos.  &  P.  326,  /^er  Buller,  J.,  at  p.  328  ; 
Doe  d.  Clun  {Bailif  etc.)  v.  Clarke  (1809),  Peake,  Add.  Gas.  239  ;  Rogers  v. 
Pitcher  (1815),  6  Taunt.  202  ;  Gravenor  v.  Woodhouse  (1822),  1  Bing.  38,  43  ; 
Fenner  v.  Duplock  (1824),  2  Bing.  10,  where  a  new  lease  was  taken  from  the 
original  lessor,  but  the  tenant  was  not  estopped ;  Gregory  v.  Doidge  (1826),  3 
Bing.  474;  Cooper  v.  Blandy  (1834),  1  Bing.  (n.  c.)  45;  Waddilove  v.  Barnet 
(1836),  2  Bing.  (n.  C.)  538;  Brook  v.  Biggs  (1836),  2  Bing.  (n.  c.)  572;  i>oe  d. 
Harvey  v.  Francis  (1837),  2  Mood.  &  R.  57;  Doe  d.  Flevin  v.  Brown  (1837),  7 
Ad.  &  El.  447  ;  Hall  v.  Butler  (1839),  10  Ad.  &  El.  204  ;  Doe  d.  Higginbotham 
V.  Barton  (1840),  11  Ad.  &  El.  307,  _per  Lord  Denman,  C.J.,  at  p.  3i3  ;  Jetu  v. 
Wood  (1841),  Or.  &  Ph.  185,  per  Lord  Oottenham,  L.C.,  at  p.  194  ;  Doe  d.  Marlow 
V.  Wiggins  (1843),  4  Q.  B.  367  ;  Hitchings  v.  Thompson  (1850),  5  Exch.  50,  as 
explained  by  Lord  Oranworth  in  A.-G.  v.  Stephens  (1855),  6  De  G.  M.  &  Gr. 
Ill,  141;  and  see  also  ibid,  at  p.  136;  Knight  v.  Cox  (1856),  18  0.  B.  645  ; 
Carlton  v.  Bowcock  (1884),  51  L.  T.  659  ;  Serjeant  v.  Nash,  Field  &  Co.,  [19031  2 
K  B.  304,  0.  A. 

(a)  Serjeant  v.  Nash,  Field  &  Co.,  supra. 

(b)  Rogers  v.  Pitcher,  supra ;  Fenner  v.  Duplock,  supra ;  Doe  d.  Plevin  v. 
Brown,  supra ;  Gravenor  v.  Woodhouse,  supra;  Hall  v.  Butler,  supra;  Cooper  v. 
Blandy,  supra;  Doe  d.  Higginbotham  v.  Barton,  supra ;  Hitchings  v.  Thompsony 
supra. 

(c)  Hall  V.  Butler,  supra ;  Carlton  v.  Bowcock,  supra. 

(d)  Carlton  v.  Boiucock,  supra ;  compare  Cooper  v.  Blandy,  supra.  In  replevin 
*'  receipt  of  rent  is  title  "  {Johnson  v.  Mason  (1794),  1  Esp.  89,  per  Lord  Kenyon, 
at  p.  91).  But  quc^re  whether  the  dictum  as  reported  goes  beyond  the  facts  of 
that  case. 
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509.  On  the  other  hand,  submission  to  a  distress  constitutes  an 
acknowledgment  of  a  tenancy.  The  landlord  after  distraining  cannot 
bring  an  ejectment  for  a  cause  accruing  before  the  distress,  and 
the  occupier,  if  he  does  not  replevy,  is  precluded  from  denying  the 
title  of  the  landlord  (e).  But  payment  of  rent  under  threat  of  a 
distress  is  not  a  conclusive  admission  of  title  in  the  distrainor  (/). 
Further,  where  a  demise  operates  as  an  assignment  of  the  lessor's 
term,  so  as  to  leave  no  reversion  in  the  lessor,  and  consequently  no 
right  to  distrain,  the  estoppel  by  which  the  lessee  is  precluded  from 
denying  his  lessor's  title  does  not  prevent  him  denying  the  lessor's 
right  to  distrain  (g). 

But  where  in  a  deed,  by  which  the  relation  of  landlord  and 
tenant  is  created,  the  want  of  legal  estate  in  the  lessor  is 
apparent,  the  lessee  is  bound  by  the  ordinary  rule  of  estoppel 
between  lessee  and  lessor,  and  cannot  say  that  a  distress  is  invalid 
on  account  of  the  want  of  the  legal  estate  (h). 

Sub-Sect.  2.— Bailor  and  Bailee. 

570.  An  estoppel  somewhat  similar  to  that  between  landlord  and 
tenant  arises  from  the  relation  of  bailor  and  bailee.  A  bailee,  as  a 
general  rule,  is  estopped  from  denying  the  title  of  the  bailor  (i)  from 
whom  he  received  the  goods,  and  he  is  equally  estopped  from  deny- 
ing the  title  of  one  to  whom  he  has  attorned  as  his  bailee,  under- 
taking to  hold  the  goods  for  him  (k).  But,  as  in  the  case  of  a  tenant, 
the  estoppel  ceases  if  the  bailee  is  evicted  by  title  paramount  (Z), 
for  if  the  true  owner  demands  the  goods,  and  the  bailee  refuses  to 
deliver  them  to  him,  he  is  guilty  of  conversion  (m).  And,  on  the 
same  principle,  a  bailee  who  has  not  actually  had  the  goods  taken 
out  of  his  possession  can  set  up  the  title  of  a  third  party  against  a 
claim  by  his  bailor  (n),  but  only  if  he  defends  upon  the  right  and 


(e)  Panton  v.  Jones  (1813),  3  Camp.  372;  Coojyer  v.  Bland^  (1834),  1 
Bing.  (n.  C.)  45. 

(/)  Knight  V.  Cox  (1856),  18  0.  B.  645. 

(g)  Preece  v.  Corrie  (1828),  5  Bing.  24 ;  Leiuis  v.  Baker,  [1905]  1  Ch.  46,  51. 

(h)  Morton  v.  Woods  (1869),  L.  E.  4  Q.  B.  293,  Ex.  Oh. 

{i)  Biddle  v.  Bond  (1865),  6  B.  &  S.  225,  per  Blackburn,  J .,  at  p.  231,  applying 
Martin,  B.,  in  Cheesman  v.  Exall  (1851),  6  Exch.  341,  346.  As  to  estoppel  of 
a  bailee,  see  title  Bailment,  Yol.  I.,  p.  562;  and  as  to  estoppel  between 
principal  and  agent,  title  Agency,  Yol.  I.,  p.  192. 

{k)  HoU  y.  Griffin  (1833),  10  Bing.  246;  Henderson  &  Co.  v.  Williams,  [1895] 
1  Q.  B.  521,  0.  A.,  per  Lindley  and  Smith,  L.J  J. 

(/)  Biddle  v.  Bond  (1865),  6  B.  &  S.  225,  232 ;  citing  Slielhurij  v.  Scotsford 
(1602),  Yelv.  22  ;  Hardman  v.  Willcoch  (1832),  9  Bing.  382,  n.,  where,  as 
Blackburn,  J.,  points  out,  the  finding  of  fraud  in  the  bailor  was  not  necessary 
to  the  decision;  approved  in  Bogers,  Bons  &  Co.  v,  Lambert  &  Co.,  [1891]  1  Q.  B. 
318,  0.  A., per  Lopes,  L.  J.,  at  p.  328,  and  Boss  v.  Edwards  &  Co.  (1895),  73  L.  T. 
100,  P.  0. ;  Sheridan  v.  Neiu  Quay  Go.  (1858),  4  C.  B.  (n.  s.)  618  (common  carriers 
who  had  been  employed  by  the  purchaser  from  one  who  had  no  title,  delivered 
the  goods  to  the  true  owner  on  his  request,  and  were  allowed  to  set  up  his 
title) ;  see  ibid.,  at  p.  650,  w:here  the  statement  of  the  law  in  Story,  ss.  266,  282, 
is  commented  on. 

(m)  Wilson  v.  Anderton  (1830),  1  B.  &  Ad.  450,  456  (bailee  of  shipmaster, 
holding  for  supposed  lien  for  freight,  liable  to  owner  of  goods). 

(n)  Biddle  v.  Bond,  supra  (auctioneer  intrusted  with  goods  improperly 
seized  under  a  distress,'  having  been  served  with  notice  of  claim  by  the  true 
owner,  but  too  late  to  stop  their  sale,  was  allowed  to  set  up  his  title 
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title  and  by  the  authority  of  the  third  party  (o).  The  act  of  the 
third  party  in  forbidding  the  bailee  to  part  with  the  goods  and 
requiring  them  to  be  retained  for  him  is  sufficient  evidence  of 
authority  for  this  purpose  (p).  But  it  is  not  enough  that  the  bailee 
has  become  aware  of  a  third  person's  title ;  he  cannot  set  up  the 
title  of  a  person  who  has  made  no  claim,  or  has  abandoned  it,  for 
that  would  enable  him  to  retain  the  goods  for  himself  (q).  Nor  is  it 
enough  that  an  adverse  claim  is  made,  so  that  he  may  be  entitled 
to  interplead  (r). 

against  the  bailor  in  an  action  for  the  proceeds),  approved  in  Rogers,  Sous  &  Co. 
V.  Lambert  &  Co.,  cited  in  next  note  ;  compare  Dixon  v.  Yates  (1833),  5  B.  & 
Ad.  313,  340  ;  see  also  Ogle  v.  Athinson  (1814),  5  Taunt.  759,  761 ;  Cheesman  v. 
ExaU  (1851),  6  Exch.  341;  Thome  v.  Tilbury  (1858),  3  H.  &  N.  534;  European 
and  Australian  Eoyal  Mail  Co.  v.  Royal  Mail  Steam  Packet  Co.  (1861),  30  L.  J. 
(c.  P.)  247. 

(o)  Riddle  v.  Rond  (1865),  6  B.  «&  S.  225,  at  p.  234,  approving  the  Judgment  of 
Pollock,  C.B.,  in  Thome  v.  Tilbury,  supra,  at  p.  537,  qualifying  the  head-note 
in  Ogle  v.  Atkiiison,  supra  (in  which  case  the  judgment  of  Gibes,  C.J.,  at  p.  761, 
is  quite  in  accordance  with  the  statement  in  the  text),  and  followed  in  Rogers, 
Sons  &  Go.  V.  Lambert  &  Co.,  [1891]  1  Q.  B.  318,  C.  A.,  where  the  bailee  was 
admittedly  defending  in  his  own  interest  orfly;  compare  Warren  v.  Raring 
Rrothers  c&  Co.,  Ltd.  (1910),  54  Sol.  Jo.  720. 

(p)  This  proposition  is  involved  in  the  decisions  in  Riddle  y.  Rond,  supra; 
Thome  v.  Tilbury,  supra  (appointment  of  administrator  who,  thereby  becoming 
entitled  to  the  goods,  claimed  them);  European  and  Australian  Royal  Mail  Co. 
V.  Royal  Mail  Steam  Packet  Co.,  supra  (bailment  of  ship,  subsequent  mortgage  by 
bailor,  and  demand  of  possession  by  mortgagee).  The  two  last-mentioned  cases 
illustrate  the  proposition  of  Lopes,  L.J.,  that  the  bailee  may,  like  a  tenant,  show 
that  the  bailor's  title  has  expired  since  the  bailment ;  but  qucere  whether  he 
could  do  so  if  the  person  who  acquired  the  title  made  no  claim.    See  next  note. 

{q)  Riddle- Y.  Rond,  supra,  2iX^.  234;  Retteley  y.  Reed  (1813),  4  Q.  B.  511, 
517  ;  Roberts  v.  Ogilby  (1821),  9  Price,  269  (insurance  agent  cannot  deny  his 
principal's  title  to  moneys  received  for  him  on  the  ground  that  other  persons 
are  interested).  The  decision  and  the  language  of  the  judges  in  Cheesman  v. 
Exall  (1851),  6  Exch.  341,  indicate  that  in  case  of  a  pledge  a  greater  latitude 
may  be  allowed  to  the « pledgee.  They  founded  their  decision  on  the  proposition 
that  "a  pledgor  impliedly  undertakes  that  the  property  pledged  is  lus  own, 
and  may  safely  be  returned  to  him,"  see  per  Pollock,  C.B.,  and  Pakke,  B.,  at 
pp.  343,  344  ;  Pollock,  C.B.,  added,  and  if  it  turns  out  not  to  be  so,  the 
pledgee  may  restore  it  to  its  lawful  owner."  In  that  case  the  pledgee  of  pro- 
perty, pledged  with  him  for  the  purpose  of  avoiding  an  execution,  was  allowed 
to  set  up  the  title  of  third  parties,  although,  so  far  as  appears  in  the  report,  no 
claim  had  been  made  by  them.  This  aspect  of  the  case  does  not  appear  to  have 
been  referred  to  in  any  subsequent  case ;  but  in  view  of  the  cases  cited  in  note  (o), 
sup)ra,  it  must  be  regarded  with  caution.  A  mortgagor  of  real  property  is 
never  allowed  to  set  up  the  title  of  a  third  person  against  his  mortgagee,  per 
Lord  Mansfield  in  Doe  d.Rristmu  v.  Pegge  (1785),  1  Term  Eep.  758,  n.,  760,  n. 
As  to  estoppel  against  principal  by  admission  of  agency,  see  title  Agency, 
Vol.  I.,  p.  192. 

(r)  Riddle  t.  Rond,  supra,  at  p.  234.  An  expectation  of  being  sued  by  a 
third  party  is  now  sufficient  to  entitle  the  bailee  to  interplead,  see  R.  S.  C, 
Ord.  57,  r.  1  (a).  But  the  interpleader  will  only  determine  as  between  the 
rival  claimants  which  of  them  is  entitled  to  the  goods  ;  and  where  there  is  an 
estoppel,  the  interpleader  order  will  preserve  the  right  of  the  party  in  whose 
favour  it  exists,  if  the  goods  turn  out  not  to  be  his,  to  recover  damages  for 
conversion  in  an  action  in  which  the  bailee  will  be  estopped  from  denying  the 
bailor's  title  to  the  goods  [Ex  p)arte  Mersey  Docks  and  Harbour  Roard,  [18991 
1  Q.  B.  546,  C.  A.,  following  Attenborough  v.  St.  E^atharine's  Dock  Co.  (1878),  3 
C.  P.D.  450,  455,  459,  C.  A.  ;  Rogers,  Sons  &  Co.  v.  Lambert  &  Co.,  [1891]  1  Q.  B. 
318,  C.  A.,  per  Lindley,  L.J.,  at  p.  327) ;  and  see  Robinson  v.  Jenkins  (1890), 
24  Q.  B.  D.  275,  278,  0.  A. ;  and  title  Inteepleader. 
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571.  But  if  a  warehouseman  in  possession  of  goods  attorns  to 
the  buyer  of  them,  acknowledging  that  he  holds  them  for  him  («), 
and  upon  the  faith  of  that  the  buyer  pays  the  price  or  the  ware- 
houseman's charges,  the  ordinary  principles  of  estoppel  by  repre- 
sentation apply,  and  the  warehouseman  cannot  afterwards  turn 
round  and  say  The  goods  are  not  yours,"  setting  up  the 
jus  tertii  (a).  And  though  it  has  been  ruled  that  the  mere  accept- 
ance by  a  warehouseman  of  an  order  for  the  delivery  to  a  buyer  of 
unappropriated  goods  out  of  bulk  does  not  supply  the  want  of  an 
appropriation  by  the  seller,  so  as  to  pass  the  property  (&),  a  ware- 
houseman who  accepts  without  qualification  from  a  buyer  a  delivery 
order  for  twenty  sacks"  (apparently  specific)  of  flour  may  be 
estopped  from  afterwards  saying  that  he  had  not  got  so  many  sacks 
(or  so  many  sacks  unappropriated  to  other  sales)  belonging  to  the 
seller,  and  from  denying  that  the  property  in  twenty  sacks  in  his 
possession  has  passed  to  the  buyer  (c) .  So  a  seller  of  unappropriated 
goods  who  accepts  a  delivery  order  from  a  pledgee,  and  assures  him 
it  is  in  order,  whereupon  he  advances  money  to  the  buyer,  is  estopped 
as  against  him  from  saying  that  the  property  has  not  passed  {d), 

Sub-Sect.  3. — Companies  and  Holders  of  Certificates. 

572.  A  company,  which  issues  a  certificate  certifying  that  an 
individual  shareholder  named  therein  is  a  registered  shareholder  of 
the  particular  shares  specified,  is  estopped  as  against  transferees  for 
value  who  have  acted  to  their  detriment  on  the  faith  of  such  certifi- 
cates from  denying  the  truth  of  what  is  thus  represented  (e).  But 


(s)  The  mere  issue  of  dock  warrants  is  not  sncli  an  attornment  {Attenhorough 
V.  St.  Katharine's  Dock  Co.  (1878),  3  C.  P.  D.  450,  0.  A.,  as  explained  by 
Smith,  L.J.,  uiHenderson  &  Co.  v.  Williams,  [1895]  1  Q.  B.  521,  0.  A.,  at  p.  534). 

(a)  Biddlev.  Bond  (1865),  6  B.  &  S.  225,  at  pp.  231,  232  (citing  Stonard  v. 
Dunkin  (1810),  2  Camp.  345  ;  followed  in  Gosling  v.  Birnie  (1831),  7  Bing.  339  ; 
applying  Hawes  v.  Watson  (1824),  2  B.  &  0.  540) ;  followed,  Henderson  &  Co.  v. 
Williams,  [1895]  1  Q,.  B.  521,  C.  A.  But  mere  attornment,  where  the  purchaser 
or  pledgee  knows  the  facts,  of  which  the  bailee  is  ignorant,  and  does  not 
advance  his  money  on  the  faith  of  the  attornment,  does  not  in  case  of  eviction 
by  title  paramount  prevent  the  bailee  setting  up  the  jus  tertii  {Boss  v.  Edwards 
&  Co.  (1895),  73  L.  T.  100,  P.  0.). 

(&)  Unwin  v.  Adaras  (1858),  1  F.  &  P.  312  :  the  question  of  estoppel  was  not 
discussed,  nor  was  Gillett  v.  Hill  (1834),  2  Or.  &  M.  530,  cited. 

(c)  Gillett  V.  Hill,  supra  (on  presentation  of  the  order  the  defendant's  foreman 
said  that  "  they  had  not  more  than  five  sacks  to  spare,  but  the  order  was  filed 
in  the  usual  manner,  and  a  subsequent  order  to  deliver  *'5  sacks  ex  20,"  was 
accepted  and  acted  on).  A  seller  who  carries  on  a  separate  business  as  a 
wharfinger  is  not  estopped  by  giving  a  delivery  order,  addressed  to  himself  as 
wharfinger,  but  which  has  not  been  accepted  or  assented  to  by  him  in  that 
capacity,  from  denying  the  title  of  the  holder  of  the  order  {Qillman,  Spencer  & 
Co.  V.  Carhutt  &  Co.  (1889),  61  L.  T.  281,  C.  A.). 

{d)  Woodley  v.  Coventry  (1863),  2  H.  &  0.  164  ;  compare  Sefon  v.  La/one  (1887), 
19  Q.  B.  D.  68,  0.  A. ;  Coventry  v.  Great  Eastern  Bail.  Co.  (1883),  11  Q.  B.  D. 
776,  0.  A.  As  to  estoppel  against  an  auctioneer,  see  title  Auction  and 
Auctioneers,  Yol.  I.,  p.  515. 

(e)  Be  Bahia  and  San  Francisco  Bail.  Co.  (1868),  L.  E.  3  Q.  B.  584  ;  approved 
in  Societe  Generale  de  Faris  v.  Walker  (1885),  11  App.  Gas.  20,  _per  Lord 
Blackburn,  at  p.  36;  Coates  v.  London  and  South  Western  Bail.  Co.  (1880),  41 
L.  T.  553;  Hart  v.  Fronting  etc.  Gold  Mining  Co.  (1870),  L.  E.  5  Exch.  Ill; 
Be  Ottos  Kopje  Diamond  Mines,  Ltd.,  [1893]  1  Ch.  618,  0.  A.    It  is  submitted 
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this  estoppel  gives  no  title  to  that  which  is  the  subject-matter  of     Sect.  3. 
estoppel ;  nor  does  the  certificate  amount  to  an  implied  warranty  Estoppel 
upon  which  a  transferee  can  sue  (/).    The  court  must  look  for  the  between 
cause  of  action  elsewhere  upon  the  assumption  that  the  company  Particular 
cannot  dispute  the  facts  stated  in  the  certificate  ;  thus,  on  an  appli-  Persons, 
cation  by  the  transferee  to  be  registered,  the  company,  if  they  are 
estopped  from  denying  the  title  of  the  transferor,  may  owe  a  duty 
to  the  transferee  to  place  his  name  on  the  register  of  shareholders, 
and  would  therefore  be  liable  in  damages  for  refusing  to  do  so  (g). 
But  if  the  transferee  gave  value  for  the  transfer  without  seeing  the 
certificate  or  relying  upon  its  contents,  the  mere  subsequent  posses- 
sion of  the  certificate  would  not  give  him  a  title  to  the  shares  or 
impose  upon  the  company  the  duty  of  entering  his  name  on  the 
register,  if  at  the  time  of  th^  presentation  of  the  transfer  for 
registration  the  transferor  had  ceased  to  be  a  shareholder  (/z).  It 
is,  however,  still  uncertain  whether  and  to  what  extent  a  company 
is  bound  to  the  transferee  of  shares  by  a  statement  on  the  certificate 
that  no  transfer  will  be  registered  without  the  production  of  the 
certificate  (i),  and  in  consequence  the  duty  of  the  company  to  get  in 
expired  certificates  also  remains  undefined. 


that  the  obiter  dictum  of  EoMER,  L.J,,  in  Rainford  v.  James  Keith  and  Blachman 
Co.,  Ltd.,  [1905]  2  Ch.  147,  C.  A.,  quoted  at  p.  154,  "The  only  representation 
[contained  in  a  certificate]  is  that  at  the  date  of  the  certificate  the  person  named 
therein  was  the  owner  of  the  shares,"  is  not  in  accordance  with  the  above 
mentioned  decisions,  which  clearly  indicate  that  the  representation  is  continuous  ; 
see  also  title  Companies,  Vol.  V.,  pp.  182,  183,  691. 

( /)  Simm  V.  Anglo-American  Telegraph  Co.  (1879),  5  Q.  B.  D.  188,  C.  A.,  per 
Beett,  L.J.,  at  pp.  206,  207.  In  this  case  certificates  were  issued  on  the 
presentation  of  a  forged  transfer.  The  transferee  himself  had  no  claim  against 
the  company  by  estoppel  (see  p.  410,  post),  but  the  certificates  were  pledged  as 
security  for  a  loan,  whereby  the  pledgees  acquired  a  right  of  action  by  estoppel. 
The  loan  was  subsequently  paid  off  and  the  certificate  surrendered  to  the 
pledgor.  It  was  held  in  the  Court  of  Appeal  that  as  the  pledgees  had  acquired 
no  title  to  the  shares  by  estoppel  (overruling  Lindley,  J.),  this  right  of  action 
ceased  when  the  loan  was  paid  off,  and  that  consequently  no  right  of  action  was 
transmitted  to  the  pledgor  by  the  surrender  to  him  of  the  certificates  ;  see  title 
Companies,  Yol.  Y.,  p.  698. 

[g)  Be  Ottos  Kopje  Diamond  Mines,  Ltd.,  [1893]  1  Ch.  618,  0.  A.,  per 
BowEN,  L.J.,  at  p.  628;  Balkis  Consolidated  Co.  v.  Tomhinson,  [1893]  A.  C. 
396. 

(A)  Rainford  v.  James  Keith  and  Blachman  Co.,  Ltd.,  [1905]  1  Ch.  296,  per 
Farwell,  J.,  at  p.  302.  His  decision  was  subsequently  reversed,  but  on  other 
grounds,  [1905]  2  Ch.  147,  C.  A. 

[i)  Shropshire  Union  Railways  and  Canal  Co.  v.  R.  (1875),  L.  E.  7  H.  L. 
496,  per  Lord  Cairns,  L.C.,  at  p.  509,  approved  in  Societe  Generale  de  Paris 
V,  Walker  (1885),  11  App.  Cas.  20,  per  Lord  Selborne,  at  p.  29,  seems  to  imply 
that  the  company  are  not  so  bound,  but  Colonial  Banky.  TVhinney  {1SS6),  11 
App.  Cas.  426,  per  Lord  Blackburn,  at  p.  437,  quoted  by  Farwell,  J.,  in 
Rainford  v.  James  Keith  and  Blachman  Co.,  Ltd.,  supra,  is  to  the  contrary 
effect.  The  question  was  specifically  left  undecided  in  the  Court  of  Appeal 
{Rainford  v.  James  Keith  and  Blachman  Co.,  Ltd.,  [1905]  2  Ch.  147,  160,  C.  A.), 
but  Channell,  J.,  in  Ouy  v.  Waterlcm  Brothers  and  Layton,  Ltd.  (1909),  25 
T.  L.  E.  515,  followed  Farwell,  J.  The  matter  is  one  of  contract,  but  the 
consequential  duty  (if  any)  might  raise  an  estoppel;  compare  the  dictum  of 
Eomer,  L.J.,  note  (e),  p.  408,  ante.  A  person  is  not  estopped  by  failing  to 
answer  a  letter  from  the  company  informing  him  of  the  proposed  transference 
of  his  shares  (Barton  v.  London  and  North  Western  Rail.  Co,  (1889),  24  Q.  B.  D. 
77,  C.  A.). 
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573.  A  person  who  produces  a  forged  transfer  to  the  company, 
and  by  so  doing  gets  himself  registered  and  a  certificate  issued  to 
him,  but  does  not  further  alter  his  position  in  reliance  on  those 
facts,  cannot  on  discovery  of  the  fraud  make  the  company  liable  to 
him  by  estoppel,  both  because  he  has  not  acted  to  his  prejudice  on 
the  faith  of  any  representation  by  the  company,  and  because  in 
producing  the  forged  transfer  he  himself  induced  the  company  to 
do  the  things  he  complains  of  (/{•).  A  further  reason  is  that,  though 
it  is  usual  for  companies  to  make  inquiry  of  persons  purporting  to 
transfer  their  shares,  such  inquiry  is  for  their  own  protection  against 
liability  to  the  real  stockholder,  and  is  not  a  duty  which  they  owe 
to  the  transferee  (l).  The  duty  of  a  company  to  one  who  presents 
a  transfer  for  registration  does  not  seem  to  extend  beyond  a  refer- 
ence to  its  own  register  (m),  thoygh  even  when  such  a  reference 
would  have  shown  that  an  alleged  transferor  was  not  in  fact  on 
the  register  the  company  is  not  liable  by  estoppel  to  the  transferee 
unless  he  has  changed  his  position  in  reliance  on  the  certificate  (?^). 

574.  In  the  case  of  shares  stated  on  the  certificate  to  be  fully 
paid  up,  an  estoppel  is  created  against  the  company  in  favour  of  a 
transferee  for  value  without  notice,  so  that  he  is  not  liable  to  be 
placed  on  the  list  of  contributories  when  less  than  the  full  amount 
has  been  paid  on  such  shares  (o). 


{k)  Simm  v.  Anglo- American  Telegraph  Co.  (1879),  5  Q.  B.  D.  188,  C.  A., 
distinguisliing  Be  Bahia  and  San  Francisco  Bail.  Co.  (1868),  L.  E.  3  Q,.  B. 
584;  Hart  v.  Frontino  etc.  Gold  Mining  Co.  (1870),  L.  E.  5  Exch.  Ill,  as 
explained  in  Balkis  Consolidated  Co.  v.  Tomkinson,  [1893]  A.  0.  396,  by  Lord 
Herschell,  L.O.,  at  p.  404;  compare  Starkeij  v.  Barik  of  England,  [1903]  A.  C. 
114;  Sheffield  Corporation  v.  Barclay,  [1905]  A.  G.  392;  A.-C.  v.  Udell,  [1906] 
2  Ch.  47,  0.  A. ;  Flatt  v.  Botve  (1909),  26  T.  L.  E.  49,  wbere  the  first  reason 
given  in  the  text  was  applied  to  a  case  where  a  supposed  transferee  obtained 
a  certificate  for  shares  to  which  the  transferor  had  no  title  and  of  which  third 
persons  were  the  registered  owners. 

{I)  Simm  V.  Anglo-American  Telegraph  Co.  supra,  at  pp.  203,  209,  214.  This 
proposition  appears  to  be  good  law  notwithstanding  the  observations  of 
Earwell,  J.,  in  Dixrni  v.  Kennaioay  &  Co.,  [1900]  1  Ch.  833,  at  p.  841 ; 
see  Sheffield  Corporation  v.  Barclay,  [1905]  A.  C.  392,  per  Lord  jDavey, 
at  p.  403. 

(m)  Balkis  Consolidated  Co.  v.  Tomkinson,  [1893]  A.  C.  396,  per  Lord  Field, 
at  pp.  412,  413;  Dixon  v.  Kennaivay  &  Co.,  supjva ;  compare  Foster  v.  Tyne 
Fontoon  and  Dry  Docks  Co.  (1893),  63  L.  J.  (Q.  b.)  50,  where  it  was  held  that 
the  fact  that  the  fraudulent  person  had  been  insolvent  from  the  first  precluded 
the  plaintiff  in  any  event  from  getting  damages  from  the  company. 

[n)  Balkis  Consolidated  Co.  v.  Tomkinson,  supra;  Dixon  v.  Kennaway  &  Co., 
supra,  following  Knights  v.  Wiffen  (1870),  L.  E.  5  Q.  B.  660,  discussed  by 
Beett,  L.J.,  in  Simm  v.  Anglo-American  Telegraph  Co.,  supra,  at  p.  212  ; 
Flatt  V.  Bowe,  supra. 

(o)  Bloomenthal  v.  Ford,  [1897]  A.  0.  156.  S.  25  of  the  Companies  Act,  1867 
(30  &  31  Yict.  c.  131),  by  which  vendor's  shares  could  be  issued  .as  fully  paid  up 
on  registration  of  the  contract,  has  been  repealed  by  s.  33  of  the  Companies  Act, 
1900  (63  &  64  Yict.  c.  48),  and  remains  repealed  under  the  Companies  (ConsoH- 
dation)  Act,  1908  (8  Edw.  7,  c.  69).  As  disputes  may  arise  on  certificates  issued 
before  the  later  Acts,  it  may  be  well  to  quote  the  principal  cases  where  the 
company  has  been  estopped,  as  against  transferees  for  value  without  notice,  from 
denying  that  the  shares  were  fully  paid  up,  though  no  contract  was  registered  : 
Burkinshaw  y.Nicolls  (1878),  3  App.  Cas.  1004;  Barrow's  Case  (1880),  14  Ch.D. 
432,  C.  A.,  where  it  was  held  that  a  holder  for  value  without  notice  could  give  a 
good  title  to  a  transferee  who  had  notice  that  the  shares  were  not  fully  paid ;  Be 
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575.  The  register  of  members  of  a  company  is  only  prima  facie 
evidence  of  matters  inserted  therein  but  in  the  case  of  Govern- 
ment stock,  the  holders  of  which  are  registered  in  the  books  of  the 
Bank  of  England,  the  bank  is  estopped  from  denying  that  the 
persons  whose  names  are  registered  are  the  holders  of  stock,  even 
if  the  original  transfer  of  such  stock  w^as  a  forgery  {q).  A  person 
whose  name  is  on  the  register  of  a  company,  and  who  exercises  acts 
of  ownership  over  the  shares  standing  in  his  name,  is  estopped  in 
an  action  for  the  amount  of  unpaid  calls  from  denying  that  the 
register  is  correct  (r). 

576.  A  certification  given  in  the  ordinary  way  of  business  by  a 
proper  officer  of  the  company,  amounts  to  no  more  than  a  repre- 
sentation that  the  transferor  has  produced  to  him  such  documents 
as  on  the  face  of  them  show  a  prima  facie  title  in  the  transferor  to 
transfer  the  shares  mentioned  in  the  transfer  (s).  The  ostensible 
authority  of  a  secretary  of  a  company  in  this  respect  does  not  extend 
beyond  giving  a  receipt  or  an  acknowledgment  for  certificates  and 
documents  of  title  which  have  been  actually  lodged  with  him,  and 
the  company  is  not,  at  least  when  the  secretary  acts  fraudulently 
for  his  own  purposes,  estopped  by  his  certification  acknowledging 
the  receipt  of  certificates  which  have  not  been  lodged  (a).    In  any 
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Hall  {A.  W.)  &  Co.  (1887),  37  Ch.  D.  712  ;  Christchurch  Gas  Co.  v.  Kelly  (1887), 
ol  J.  P.  374  (directors'  shares) ;  Farhury's  Case,  [1896]  1  Ch.  100.  But  where 
persons  taking  such  shares  were  fully  aware  that  they  were  vendor's  shares, 
and  in  fact  did  not  rely  on  the  certificate,  they  were  precluded  from  raising  an 
estoppel  {Markham  and  Barter's  Case,  [1899]  1  Ch.  414;  Bloomenthal  \ .  Ford, 
[1897]  A.  C.*lo6,  per  Lord  Herschell,  at  p.  167;  Re  London  Celluloid  Co.  (1888), 
39  Ch.  D.  190,  0.  A. ;  as  to  when  third  parties  are  taken  to  be  allottees,  see 
Carling,  Hespeler,  and  Walsh's  Cases  (1875),  1  Ch.  D.  115,  C.  A.;  lie  Newport 
and  South  Wales  Shipowner's  Co.,  Roidand's  Case,  [1880]  W.  N.  80,  C.  A.  ;  Be 
Vulcan  Iromuarhs  Co.,  [1885]  W.  N.  120. 

{p)  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  33. 

[q)  Bavis  v.  Bank  of  England  (1824),  2  Bing.  393,  407;  Bank  of  England  v. 
■Cutler,  [1908]  2  K.  B.  208,  234,  C.  A.  ;  compare  Hare  v.  London  and  North 
Western  Rail.  Co.  (1^0),  John.  722,  as  an  instfece  of  the  case  of  an  ordinary 
company  where  registration  made  on  account  of  a  forged  transfer  was  held  to 
be  of  no  effect. 

(r)  Crawley's  Case  (1869),  4  Ch.  App.  322  ;  Re  Raihvay  Time  Tahles  PuUishing 
Co.,  Ex  'parte  Sandys  (1889),  42  Ch.  D.  98,  C.  A. ;  compare  Hull  Flax  Co.  v.  Wellesley 
(1860),  6  H.  &  N.  38.  But  a  company  is  not  estopped  by  sending  a  dividend 
warrant  from  denying  the  payee's  title  to  the  shares  {Foster  v.  Tyne  Pontoon 
and  Bry  Bocks  Co.  (1893),  63  L.  J.  (q.  b.)  50). 

(s)  Bishop  V.  Balkis  Consolidated  Co.  (1890),  25  Q.  B.  D.  512,  519,  C.  A.; 
compare  Longman  v.  Bath  Electric  Tramiuays,  Ltd.,  [1905]  1  Ch.  646,  C.  A. 

(a)  Whitechurch  {George),  Ltd.  v.  Cavanagh,  [1902]  A.  C.  117,  125,  126, 
134.  In  Bishop  v.  Balkis  Consolidated  Co.,  supra,  a  certificate  including  the 
shares  purporting  to  have  been  transferred  had  been  lodged  with  the  company 
in  respect,  not  of  the  transfer  in  question,  but  of  an  earlier  transfer  of  the  same 
shares,  and  it  was  said  that  the  company  was  estopped  from  denying  the  truth 
of  the  facts  certified.  This  decision  may  perhaps  be  supported  on  the  ground  of 
the  absence  of  fraud  (see  per  Lord  Beampton  in  Whitechurch  {George),  Ltd.  v. 
Cavanagh,  supra,  at  p.  139),  but  in  view  of  the  judgment  of  Lord  Macnaghten" 
in  the  case  last  cited  it  would  seem  that  this  part  of  the  judgment  cannot  now 
be  regarded  as  correct ;  and  see  Piatt  v.  Rowe  (1909),  26  T.  L.  E.  49  ;  see  also 
the  comments  in  McKay's  Case,  [1896]  2  Ch.  lol,  per  Vaughan  Williams,  J., 
at  p.  761,  where  he  professed  himself  bound  by,  but  unable  to  understand, 
the  decision.    The  remarks  of  Lord  Macnaghten  in  Whitechurch  {George), 
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case,  certification  is  not  a  document  or  warranty  of  title,  and  the 
company  is  not  estopped  by  it  from  showing  that  the  transferor  had 
no  title  or  a  defective  title  to  the  shares  mentioned  in  the  certificate 
stated  to  have  been  lodged  (b). 

577.  A  person  who  signs  a  blank  transfer  in  order  to  enable  his 
broker  to  fill  it  up  with  particular  shares  is  estopped  from  asserting 
that  he  signed  the  transfer  in  blank,  so  as  to  show  that  it  is  void  in 
law  (c),  provided  that  the  broker  carried  out  his  instructions  ;  but 
where  a  broker  has  so  acted  as  to  make  the  whole  transaction  a 
forgery,  filling  up  the  transfer  with  a  description  of  shares  other 
than  those  specified,  and  has  stolen  the  certificate  of  such  shares 
in  order  to  enable  him  to  effect  his  purpose,  the  conduct  of  the 
transferor  in  executing  the  deed  in  blank  is  not  the  real  or  proxi- 
mate cause  of  the  loss  occasioned,  and  he  is  not  estopped  from 
asserting  the  true  facts  in  an  action  against  the  company  for 
wrongfully  removing  his  name  from  the  register  (d). 

So  in  the  absence  of  any  mercantile  usage  creating  an  element 
of  negotiability  there  is  no  estoppel  in  favour  of  a  person  who  takes 
a  transfer  in  blank  and  fills  up  the  blanks  in  his  own  favour  without 
the  consent  or  knowledge  of  the  original  transferor  (e).  . 

In  cases  where  the  certificate  contains  on  the  back  a  blank  form 
of  transfer,  and  the  practice  is  for  such  documents  to  pass  from 
hand  to  hand,  then,  when  the  transfers  are  daly  signed  by  the 
registered  holders  of  the  shares,  each  prior  holder  confers  upon  the 
bond  fide  holder  for  value  of  the  certificates  for  the  time  being  an 
authority  to  fill  in  the  name  of  the  transferee,  and  is  estopped  from 
denying  such  authority  ;  but  a  title  by  unregistered  transfer  is  not 
equivalent  to  what  has  been  termed  the  legal  estate  in  the  shares 
or  to  the  complete  dominion  over  them  (/). 


Ltd.  V.  Gavanagh,  [1902]  A.  C.  117,  at  p.  124,  approved  by  Lord  Bramptoi^ 
at  p.  139,  indicate  that  the  secretary  of  a  company  would  not  now  be  held 
to  have  ostensible  authority  to  represent  as  fully  paid  up  shares  which  were  not 
so,  in  which  case  the  decision  ifi  McKay's  Case,  [1896]  2  Ch.  757,  even  upon  the 
assumption  that  the  certificate  had  been  lodged,  can  only  be  supported  upon  the 
ground  suggested  by  Lord  Beampton. 

(6)  Bishop  V.  Balkis  Consolidated  Go.  (1890),  25  Q,.  B.  D.  512,  0.  A.,  approved 
by  Lord  Brampton  in  Whitechurch  {George),  Ltd.  v.  Gavanagh,  supra,  at  p.  138. 

(c)  As  in  HihUewhite  v.  M'Morine  (1840),  6  M.  &  W.  200  ;  France  v.  Clarh 
(1884),  26  Ch.  D.  257,  263,  0.  A.  As  to  the  duty  of  one  who  signs  a  blank 
transfer  not  to  hinder  registration,  see  Hooper  v.  Herts,  [1906]  1  Ch.  549,  C.  A, 

{d)  Swan  v.  N(yrth  British  Australasian  Co.  (1863),  2  H.  &  C.  175,  Ex.  Ch., 
disapproving,  at  p.  182,  Coles  v.  Bank  of  England  (1839),  10  Ad.  &  El.  437 ; 
explained  by  Sir  G.  Mellish,  L.J.,  in  Hunter  v.  Walters  (1871),  7  Ch.  App.  75,  87  ; 
compare  Sheffield  and  Manchester  Bail.  Go.  v.  WoodcocJc  (1841),  7  M.  &  W.  574, 
583 ;  Tayler  y.  Great  Lndian  Peninsula  Bail.  Go.  (1859),  4  De  G.  &  J.  559,  C.  A. ; 
and  as  to  negligence  being  the  proximate  cause  of  loss,  Merchants  of  Staple 
of  England  [Mayor  etc.)  v.  Bank  of  England  [Governor  &'  (7o.)- (1887),  21  Q.  B.  D. 
160,  C.  A.,  following  ^awA;  q/JreZawcZ  [Governor  &  Co.)  v.  Evans'  Charities  in 
Ireland  (Trustees)  (1855),  5  H.  L.  Cas.  389;  and  p.  400,  ante.  As  to  signature 
of  blank  transfers  by  executors,  see  title  Companies,  Vol.  Y.,  p.  192. 

(e)  France  v.  Clark  (1884),  26  Ch.  D.  257,  262,  C.  A.  ;  followed  in  Fox  v.  Martin, 
[1895]  W.  N.  36;  Montagu  [Samuel)  &  Go.  v.  Weston,  Glevedon  and  Portishead 
Light  Bailways  Go.  (1903),  19  T.  L.  R.  272  ;  compare  Tayler  v.  Great  Indian 
Peninsula  Bail.  Co.,  supra. 

if)  Colonial  Bank  v.  Hepworth  (1887),  36  Ch.  D.  36,  loer  Chitty,  J.,  at  p.  53. 
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Sub-Sect.  4. — Patentee  and  Licensee. 

578.  An  estoppel  which  is  very  closely  analogous  to  that  between 
landlord  and  tenant  exists  between  a  patentee  and  his  licensee.  In 
some  of  the  cases,  as  in  the  case  of  a  lease,  the  estoppel  has  been 
by  deed  {g)  ;  but  apart  from  this,  as  a  tenant  is  estopped  from  dis- 
puting his  landlord's  title,  so  the  licensee  of  a  patent  under  agree- 
ment with  the  patentee,  so  long  as  he  continues  to  act  under  the 
licence  (li),  or  during  the  continuance  of  the  agreement,  is  not  at 
liberty  to  dispute  the  validity  of  the  patent  {i).  The  analogy 
between  a  licensee  and  a  tenant  is  very  exact :  "  So  long  as  the 
lease  remains  in  force,  and  the  tenant  has  not  been  evicted  from 
the  land,  he  is  estopped  from  denying  the  lessor's  title  to  that 
land ;  but  he  is  entitled  to  show  that  a  particular  parcel  was 
never  comprised  in  the  lease.  So  a  licensee  may  show  that  the 
particular  thing  he  has  done  was  not  included  in  the  patent,  and 
that  he  has  done  it  as  one  of  the  public,  and  is  therefore  not  bound 
to  pay  royalty  for  it.  If  he  -has  used  that  which  is  in  the  patent, 
and  which  his  licence  authorises  him  to  use,  then  like  a  tenant 
under  a  lease  he  is  estopped  from  denying  the  patentee's  right, 
and  must  pay  royalty.  Though  a  stranger  can  show  that  the 
patent  was  bad  (k),  the  licensee  must  not  do  so  "(Z). 

On  a  somewhat  different  principle,  a  patentee  after  assignment 
of  the  patent  is,  as  between  himself  and  the  assignee,  and  thoee 
claiming  under  him,  estopped  from  disputing  the  validity  of  the 
patent  {m). 

But  a  bank  taking  such  securities  from  a  professional  money-lender  is  not  such,  a 
hond  fide  holder  for  value  as  to  be  protected  by  estoppel  [Sheffield  [Earl)  v. 
Londmi  Joint  Stock  Bank  (1888),  13  App.  Cas.  333). 

[g)  Smith  Y.  Scott  (1859),  6  0.  B.  (n.  s.)  771  (defendant  estopped  by  his  deed 
from  denying  (a)  that  it  gave  an  exclusive  licence,  and  (b)  that  the  plaintiff 
was  the  true  and  first  inventor),  following  Bowman  v.  Taylor  (1834),  2  Ad.  &  El. 
278,  and  followed  in  Hills  v.  Laming  (1853),  9  Exch.  256,  and  distinguishing 
Hayne  v.  Malthy  (1789),  3  Term  Eep.  438,  which  was  decided  by  all  the  judges 
on  the  ground  that  the  licensee  was  in  the  position  of  a  tenant  who  has  been 
ejected  by  title  paramount,  and  by  Lord  Kenyon,  C.J.,  and  Ashtjest,  J.,  also 
on  the  ground  of  fraud. 

®  (7i)  The  estoppel  does  not  continue  after  the  expiration  of  the  licence  {Goucher 
V.  Clayton  (1865),  34  L.  J.  (CH.)  239  ;  compare  Dangerfidd  v.  Jones  (1865),  13 
L.  T.  142),  nor  does  it  bind  an  equitable  assignee  of  the  licence  who  is  not 
acting  under  it  {Bidding  v.  Franks  (1849),  1  Mac.  &  G.  56 ;  followed,  Baxter  v. 
Comhe  (1850),  1  I.  Ch."  E.  284,  289),  nor  does  it  bind  a  purchaser  from  the 
licensee  {Gillette  Safety  Razor  Co.  v.  Gamage{A.  W.),  Ltd.  (1909),  25  T.  L.  E.  808). 

(v)  Crossley  v.  Dixon  (1863),  10  H.  L.  Cas.  293  ;  compare  Cutler  v.  Bower 
(1848),  11  Q.  B.  973;  Laives  v.  Parser  (1856),  6  E.  &  B.  930;  and  Noton  v. 
Brooks  (1861),  7  H.  &  N.  499,  where  the  question  turned  rather  on  consideration 
than  estoppel. 

{k)  As  actually  occurred  in  Grover  and  Baker  Sewing  Machine  Co.  v.  Millard 
(1862),  8  Jur.  (n.  s.)  713. 

{I)  Clark  V.  Adie  (No.  2)  (1877),  2  App.  Cas,  423,  per  Lord  Blackburn,  at 
p.  433. 

(m)  Walton  Y.  Lavater  (1860),  8  0.  B.  (n.  s.)  162,  180,  186.  This  seems  to 
rest  on  the  ordinary  principle  of  estoppel  by  conduct,  and  on  the  rule  that  a  man 
cannot  derogate  fi'om  his  own  grant.  It  does  not  apply  as  between  a  patentee 
after  bankru])tcy  and  the  assignee  of  his  trustee  in  bankruptcy  {Smith  v. 
Cropper  (1885),  10  App.  Cas.  249);  nor  does  it  bind  a  person  who,  after  the 
assignment,  becomes  a  partner  of  the  assignor  {Heugh  v.  Chamberlain  (1877), 
-25  W.  E.  742) ;  and  see  title  Patents  and  Designs. 
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ESTOVERS. 

See  Commons. 


ESTRAYS. 

See  Animals  ;  Constitutional  Law. 


ESTREAT. 

See  Criminal  Law  and  Procedure. 


EVICTION. 


See  County  Courts;  Landlord  and  Tenant. 
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Part  I. — lntroclucto[7. 

Sect.  1. — Functions  of  the  Law  of  Evidence, 

579.  In  every  system  of  jurisprudence  it  is  recognised  that,  before  Proo£ 
a  fact  is  accepted  and  acted  upon,  it  must  be  proved.  Evidence  is 
the  foundation  of  proof,  with  which  it  must  not  be  confounded.  Proof 
is  that  which  leads  to  a  conclusion  as  to  the  truth  or  falsity  of  alleged 
facts  which  are  the  subject  of  inquiry.  Evidence,  if  accepted  and 
believed,  results  in  proof,  but  it  is  not  necessarily  proof  of  itself. 
The  amount  of  evidence  necessary  to  establish  proof,  the  quality  of 
the  evidence  which  will  be  accepted,  and  the  manner  in  which  it  may 
be  given  vary  according  to  the  usages  of  each  country,  but  all  systems 
recognise  that,  at  least  in  theory,  facts  require  to  be  proved. 

The  rul'es  which  regulate  the  admission  or  rejection  of  evidence 
are  many  and  complex.  They  belong  to  the  realm  of  procedure, 
and  have  been  formulated  in  a  few  Acts  of  Parliament  and  an 
enormous  number  of  judicial  decisions  spreading  over  the  last 
hundred  and  fifty  years. 

580.  The  necessity  of  applying  the  law  of  evidence  presupposes 
two  things — 

(a)  The  existence  of  a  court,  or  of  some  tribunal  in  the  nature 
of  a  court,  whose  duty  it  is  to  ascertain  facts ; 

(b)  An  issue  to  be  determined. 

581.  Given  the  forum  and  given  the  issue  to  be  determined,  the  Law  of 
next  question  which  arises  is  by  what  evidence  is  the  court  to  be  evidence, 
guided.    The  rules  which  govern  the  procedure  of  the  court  with 
reference  to  the  admission  or  rejection  of  evidence  constitute  what 

is  known  as  the  law  of  evidence  (a), 

(a)  Under  tlie  Judicature  Acts  the  Eule  Committee  may  make  rules  for 
regulating  in  the  High  Court  of  Justice  the  means  by  which  particular  facts 
may  be  proved,  and  the  mode  in  which  evidence  thereof  may  be  given  :  (a)  on 
any  application  in  any  matter  or  proceeding  relating  to  the  distribution  of  any 
fund  or  property,  whether  in  court  or  not ;  and  (b)  on  any  application  upon 
summons  for  directions  pursuant  to  such  rules  (Judicature  (Procedure)  Act,  1894 
(57  &  58  Vict.  c.  16),  s.  3).  The  power  to  dispense  with  the  technical  rules  of 
evidence  depends  entirely  upon  that  Act  [Baerlein  v.  Chartered  Mercantile  Bank, 
[1895]  2  Ch.  488,  C.  A.).  Even  when  justices  are  sitting  in  an  administrative 
capacity  they  may  refuse  to  hear  statements  not  made  on  oath  {R.  v.  Sharman, 
Ex  parte  Denton,  [1898]  1  Q.  B.  578).    Arbitrators  are  bound  by  the  same  rules 
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Sect.  1. 

Functions 
of  the  Law 
of  Evidence. 

The  lex  fori. 


The  cardinal 
rules. 


Facts 
relevant  to 
the  issue. 


The  "  res 
gestce'"^ 


582.  The  lex  fori  must  determine  all  questions  relating  to  the 
admission  or  rejection  of  evidence.  The  questions  are  to  be  deter- 
mined "  by  the  law  of  the  country  where  the  question  arises,  where 
the  remedy  is  sought  to  be  enforced,  and  where  the  court  sits  to 
enforce  it "  {V).  It  follows  that  if  it  is  desired  in  an  English  court 
to  prove  a  foreign  document,  then,  although  such  document  may 
be  provable  in  its  country  of  origin  by  the  production  of  a  copy,  it 
cannot  be  so  proved  in  the  English  court  unless  the  circumstances 
are  such  as  to  render  the  copy  admissible  by  English  law  (c). 

583.  There  are  two  cardinal  rules  of  evidence  to  be  remembered — 

(a)  The  facts  of  which  evidence  is  tendered  must  be  relevant  to 
the  issue  to  be  tried  ; 

(b)  The  hest  evidence  procurable — in  other  words,  primary  evidence 
— must  be  given  of  the  facts  sought  to  be  proved  {d) . 

584.  Facts  relevant  to  the  issue  are  those  facts  which,  either 
directly  or  inferentially,  lead,  to  one  of  the  conclusions  necessary 
to  proof  or  disproof  of  that  which  is  affirmed.  The  facts  which 
directly  lead  to  such  a  conclusion  are  thos^e  essential  to  the  issue. 
The  facts  which  inferentially  lead  to  such  a  conclusion  are  those 
which  raise  a  presumption  as  to  the  existence  of  the  facts  essential 
to  the  issue. 

585.  The  facts  necessarily  involved  in  the  determination  of  the 
issue  are  sometimes  defined  as  the  res  gestce,  and  the  rule  as  to  what 
facts  form  part  of  the  res  gestce,  and  are  consequently  provable  as 
facts  relevant  to  the  issue,  has  been  well  stated  as  including  "  acts, 
declarations,  and  incidents  which  constitute,  accompany,  and 
explain  the  facts  or  transaction  in  issue  "  (e).  Facts  inferentially 
relevant  are  usually  those  which  are  either  the  cause  or  the  effect 
of  those  directly  relevant,  and  which  consequently  go,  by  inference, 
to  prove  them,  but,  as  just  stated,  the  inference  may  be  wider  and 
may  be  drawn  from  facts  which  either  accompany  or  explain  the 
transaction  in  issue  (/).  Care  must  of  course  be  taken  that  the 
facts  sought  to  be  proved  as  part  of  the  "  res  gestce  "  are  not  in 
reality  what  is  known  as  "  res  inter  alios  actce "  (g).  Any  fact 
forming  part  of  the  transaction  being  inquired  into  is  sufficiently 
connected  therewith  to  be  provable,  although  it  may  not  itself  be 
in  issue  (h). 

of  evidence  as  courts  of  law  {Be  Enoch  and  Zaretzky,  Bock  &  Co.'s  Arbitration, 
[1910]  1  K.  B.  327,  0.  A. ;  and  see  p.  493,  :post). 

(&)  Bain  V.  Whitehaven  and  Furness  Junction  Bail.  Co.  (1850),  3  H.  L.  Cas.  1  ; 
Eamlyn  &  Co.  v.  TalisJcer  Distillery,  [1894]  A.  C.  203. 

(c)  Broiun  v.  Thornton  (1837),  6  Ad.  &  El.  185  ;  Clark  v.  Midlich  (1840),  3 
Moo.  P.  0.  C.  252.  For  the  circumstances  under  which  a  copy  of  an  original 
docnment  is  admissible  according  to  English  law,  see  ]3p.  518  et  seg.,  'post. 

{d)  As  to  this  rule  in  relation  to  criminal  .cases,  see  title  Criminai.  Law  and 
Procedtjiie,  Vol.  IX.,  pp.  390—393. 

{e)  The  explanations  must  be  themselves  relevant  to  the  issue.  As  to  evidence 
of  similar  acts,  see  p.  450,  post. 

(/)  BouchY.  Oreat  Western  Bail.  Co.  (1841),  1  Q.  B.  51. 

(g)  Hyde  v.  Palmer  (1863),  32  L.  J.  (Q.  B.)  126;  Wright  v.  Tatham  (1838),  5 
01.  &  Fin.  670,  H.  L.  ;  Agassiz  v.  London  Tramway  Co.  (1872),  21  W.  R.  199. 

(h)  B.  V.  Ellis  (1826),  6  B.  &  0.  145;  Carmarthen  and  Cardigan  Bail.  Co.  v. 
Manchester  and  Milford  Bail.  Co.  (1873),  L.  E.  8  C  P.  685. 
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It  is  the  function  of  the  judge  to  determine  what  is  and  what     Sect,  i. 
is  not  relevant  to  the  issue,  and  consequently  to  ascertain  what  Functions 
the  issue  is.    At  one  time  the  issue — i.e.,  the  point  to  be  deter-  of  the  Law 
mined — was  to  be  discovered  in  the  pleadings,  and  those  documents  of  Evidence, 
were  framed  with  much  care  in  order  that  the  litigants  should 
define  in  and  the  court  should  ascertain  from  the  pleadings  the 
nature  of  the  issue.    In  modern  times  some  causes  are  tried  without 
pleadings,  and  even  in  those  where  pleadings  have  survived  they 
are  subject  to  frequent  and  immediate  amendment  at  the  hearing 
"  so  as  to  raise  the  real  issue  to  be  tried  "(i).     The  credibility  of 
» testimony  is  a  question  of  fact  to  be  determined  by  the  jury,  if  the 
case  is  being  tried  before  one,  or  by  the  judge,  as  a  jury,  if  it  is 
not ;  but  the  admissibility  of  evidence  must  be  decided,  as  a  pre- 
liminary question,  by  the  judge  as  such  when  it  is  tendered,  and  it 
is  consequently  for  him  to  discover  what  the  issue  is  :  this  he  must 
do,  in  the  absence  of  pleadings,  from  the  opening  of  the  case,  from 
such  documents  as  are  before  him,  and  from  such  evidence  as  has 
been  given  without  objection  before  any  question  of  admissibility 
arises. 

586.  Having  once  admitted  evidence,  the  duty  of  the  judge  is  Function  of 
confined  to  directing  the  jury  (if  there  be  one  and  the  necessity  ^^^^  3>i<ige. 
for  such  direction  arises)  as  to   the   rules   of  law  regarding 
corroboration  (j) ,  or  the  value  to  be  attached  to  certain  classes  of 
testimony  (/c),  and  to  commenting  in  his  summing  up,  if  he  thinks 

the  case  requires  it,  on  the  volume  and  the  value  of  the  evidence 
given  (l). 

587.  It  having  been  settled  that  the  fact  of  which  proof  is  Best  evidence, 
tendered  is  one  relevant  to  the  inquiry,  the  question  then  arises, 

How  may  it  be  proved  ?  And  this  leads  to  the  second  cardinal 
rule  above  stated,  namely,  that  the  best  evidence  must  always  be 
given ;  in  other  words,  the  evidence  which  affords  the  greatest 
certainty  of  the  fact  in  question.  The  reasons  for  this  rule  are 
sufficiently  obvious.  Why  should  a  litigant  tender  evidence  less 
direct  and  consequently  less  convincing  than  other  existing  and 
attainable  evidence  unless  for  some  reason  which  would  make  it 
improper  for  the  court  to  receive  it  (m)  ?  Thus,  if  a  fact  is  to  be 
proved  by  oral  evidence,  it  is  obvious  that  the  evidence  must  be  that 
of  a  person  who  has  directly  perceived  the  fact  to  which  he  testifies. 
Equally,  if  something  is  alleged  to  have  been  seen,  the  evidence 
must  be  that  of  the  person  who  says  he  saw  it ;  if  heard,  that  of 
the  person  who  says  he  heard  it ;  otherwise  it  would  be  impossible 
to  test  by  cross-examination  the  truth  of  the  testimony,  and  the 


(i)  See  title  Pleading. 

(j)  Corroboration  is  essential  in  cases  of  breach  of  promise  and  of  bastardy, 
and  is  in  practice  generally  required  where  a  claim  is  made  against  the  estate  of 
a  dead  person.    See  p.  603,  post. 

{k)  As  in  cases  where  evidence  has  been  given  by  an  accomplice,  or  by  an 
unsworn  child. 

(l)  See  Heslop  v.  Chapman  (1853),  2  C.  L.  E.  139,  Ex.  Ch. 

(m)  Twyman  v.  Knowles  (1853),  22  L.  J.  (c.  P.)  143  ;  Brewster  v.  SexueU  (1820), 
3  B.  &  Aid.  296;  Strofher  v.  Barr  (1828),  5  Bing.  136. 
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Sect.  1.     law  rejects   evidence  which   cannot  be  adequately  tested  (n). 
Functions    Similarly,  where  the  transaction  sought  to  be  proved  is  primarily 
of  the  Law   evidenced  by  a  writing,  as  in  the  case  of  a  written  contract,  the 
of  Evidence,  writing,  if  it  exists  and  is  obtainable,  must  be  produced  (o).    It  is 
'~       again  obvious  that  it  would  be  improper  for  the  court  to  rely  upon 
a  possibly  imperfect  copy  of  an  original  when  the  original  itself 
can  be  produced,  or  to  accept  the  recollection  of  witnesses  which 
may  be  faulty,  as  to  the  contents  of  a  document,  when  the  document 
can  itself  be  referred  to.    For  the  same  reasons  it  follows  that  when 
a  preliminary  written  agreement  has  been  followed  by  a  deed,  the 
deed,  having  superseded  the  written  agreement,  must  be  itself 
produced  (p);  also  that  in  cases  where  oral  testimony  should  be 
given,  but  the  court  has  allowed  such  testimony  to  be  embodied  in 
depositions,  the  depositions  can  only  be  given  in  evidence  on  proof 
that  the  witnesses  themselves  are  unable  to  attend  the  court  (q). 

The  rule  as  to  the  production  of  the  best  evidence  is  inflexible, 
and  the  mind  of  the  court  is  invariably  alert  to  discover,  when 
evidence  of  an  alleged  fact  is  tendered,  whether  it  is  not  within  the 
power  of  the  persons  tendering  it  to  produce  better  evidence  of  the 
same  fact,  and  if  the  court  is  satisfied  that  better  evidence  can  be 
produced  it  will  insist — although  possibly  an  adjournment  of  the 
case  be  involved — upon  the  production  thereof. 

Secondary  588.  In  the  unavoidable  absence  of  the  best  or  primary  evidence 
evidence.  the  courtwill  accept  what  is  known  as  secondary  evidence.  Secondary 
evidence  is  evidence  which  suggests,  on  the  face  of  it,  that 
other  and  better  evidence  exists.  It  follows  that  it  will  never  be 
received  until  the  party  tendering  it  proves  that  it  is  out  of  his 
power  to  obtain  the  best  evidence.  The  fact  that  secondary 
evidence  is  receivable  is  sometimes  stated  as  forming  an  exception 
to  the  rule  which  provides  that  the  best  evidence  alone  can  be  given. 
This  is  an  error.  So  far  from  forming  an  exception  to  the  rule,  it 
is  the  logical  outcome  of  it,  for,  as  secondary  evidence  may  only  be 
given  when  the  party  tendering  it  has  proved  that  primary  evidence 
is  not  obtainable,  the  secondary  evidence  becomes  the  best  which 
the  court  can  procure  and  consequently  satisfies  the  rule  (r). 

How  secon-  ^89.  When  once  it  has  been  proved  that  a  document  exists,  but 
dary  evidence  that,  for  reasons  which  admit  the  giving  of  secondary  evidence,  it 
ma^  cannot  be  produced,  then  the  contents  may  be  proved  by  other  means, 

may  e  given.  ^^^^^  production  of  a  certified  copy  (s),  an  office  copy,  any  copy 

which  it  can  be  proved  has  been  made  from  the  original  and  is 

(n)  A.-a.  V.  Davison  (1825),  M'Cle.  &  Yo.  160,  Ex.  Ch. ;  Fitzgerald  v.  Fitzgerald 
(1863),  3  Sw.  &  Tr.  397;  Steinkeller  v.  Mwton  (1838),  9  C.  &  P.  313 ;  Ane7i  v. 
Allen,  [1894]  P.  248,  C.  A. 

(o)  See  p.  517,  post. 

Ip)  Williams  v.  Morgan  (1850),  15  Q.  B.  782. 
(q)  E.  S.  C,  Ord.  37,  r.  18. 

(r)  Por  the  occasions  on  wliicli  secondary  evidence  of  a  document  may  be 
given,  see  p.  518,  post. 

(s)  Many  public  documents,  certificates,  certified  copies  of  documents,  and 
of  entries  in  registers  etc.  are  by  statute  made  evidence  in  courts  of  law,  pro- 
vided tbey  are  authenticated  as  the  statute  requires.  Por  a  detailed  list  of  such 
documents  and  of  the  statutes  under  which  they  are  made  evidence,  see  pp.  525 
et  seq.,  post. 
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correct  (a),  a  counterpart,  or  by  oral  evidence  as  to  the  contents  of     Sect.  1. 
the  document  given  by  a  person  who  has  seen  it  and  is  able  to  Functions 
swear  that  he  recollects  the  contents.    The  statements  of  deceased  of  the  Law 
persons  as  to  the  contents  of  a  lost  document,  if  made  under  such  of  Evidence, 
circumstances  as  make  the  statements  receivable  in  evidence,  can 
also  be  given  as  secondary  evidence  {b), 

590.  An  important  example  of  the  rule  which  provides  that  the  Hearsay, 
best  evidence  must  always  be  given  is  found  in  the  fact  that,  subject 

to  exceptions  presently  stated,  hearsay  is  not  admitted..  A  witness 
cannot  be  called,  in  proof  of  a  fact,  to  state  that  he  heard  someone 
else  state  it  to  be  one.  The  reason  lies,  first,  in  the  fallibility  of 
human  nature  and  human  memory,  which  is  found  habitually  to 
affect  the  accuracy  of  a  narrative  that  passes  through  several 
persons;  secondly,  in  the  impossibility  of  testing  the  truthful- 
ness of  a  statement  not  made  by  the  witness  who  is  repeating  it, 
but  by  a  person  not  called  ;  and,  thirdly,  in  the  opportunities 
which  any  other  rule  would  offer  to  fraudulent  persons  wishful 
to  put  into  the  mouths  of  others  statements  which  they  had  never 
made  (c). 

Care  must  be  taken  to  distinguish  between  evidence  which  is 
tendered  to  prove  that  someone  else  has  spoken  certain  words  when 
the  fact  of  which  proof  is  required  is  merely  the  speaking,  and 
evidence  which  is  tendered  to  prove  that  someone  else  has  spoken 
certain  words  as  leading  to  a  conclusion  that  the  words  spoken 
were  true.  The  former  is  admissible  (as  in  cases  where  the  uttering 
of  a  slander  has  to  be  proved) ;  the  latter  is  not. 

591.  Salutary  as  is  the  rule  regarding  the  rejection  of  hearsay,  Exceptions 
it  is  manifest  that  certain  statements  by  the  parties  must  have  an     the  rule 
important  bearing  upon  the  determination  of  the  issue,  although,  i^e^j^gay,^ 
strictly  speaking,  such  statements,  when  not  proved  out  of  the 

mouth  of  the  person  who  made  them,  amount  to  nothing  more  nor 
less  than  hearsay.  The  various  statements  of  which  it  has  been 
found  necessary  to  admit  proof,  although  the  proof  be  not  given  by 
the  person  responsible  for  the  statement,  may  be  either  written  or 
verbal.  They  are  termed  exceptions  to  the  rule  regarding  the 
rejection  of  hearsay. 

592.  The  first  exception,  and  the  one  most  usually  met  with  in  Admissions  of 
practice,  is  that  which  allows  admissions  made  by  one  of  the  ?^ 
parties  to  be  proved.    The  admission  is  evidence  against  the  party  P^^^^^^* 
making  it,  but  not  in  his  favour.    What  a  person  admits  against 

himself  may  reasonably  be  supposed  to  be  true,  although  it  is 
more  than  possible  that  he  might  fabricate  statements  in  his  favour 
or  even  make  them,  when  untrue,  in  the  belief  that  they  were 
true.    Consequently  the  former  statements  are  admissible ;  the 

(a)  A  copy  which  has  merely  been  examined  with  a  draft,  the  draft  itself 
not  having  been  examined  with  the  original,  will  be  rejected  {He  Halifax 
Commercial  Banking  Co.  and  Wood  (1898),  79  L.  T.  183). 

(fe)  See  p.  518,  post. 

(c)  As  to  the  antiquity  of  the  rule  as  to  hearsay,  see  2  Hawk.  P.  C,  c.  46, 
fi.  14  (8th  ed.,  p.  596) ;  Wriyht  v.  Doe  d.  Tatham  (1837),  7  Ad.  &  El.  313, 
Ex.  Ch. 
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Sect.  1.     latter  are  not  (d).    An  admission  may  be  written  or  verbal. 
Functions    Thus,  an  entry  in  a  book  kept  by  a  party  or  by  his  firm  cannot, 
of  the  Law  strictly  speaking,  be  evidence  in  his  favour,  although  it  may  be 
of  Evidence,  evidence  against  him  (e).     In  practice  witnesses  are  frequently 
allowed  to  look  at  their  books  while  giving  evidence  (/),  but  this 
is  justified  only  by  the  rule  which  allows  a  witness  to  refresh 
his  memory  by  looking  at  any  note  which  he  has  made  at  the 
time.    The  fact  that  a  witness  is  allowed  to  look  at  a  document 
when  in  the  box — whether  it  be  a  book  of  account  or  any  other 
document— does  not  make  the  document  evidence  against  his 
opponent  unless  his  opponent  calls  for  it,  asks  questions  upon  it, 
and  thus  does  what  is  called    puts  it  in,"  i.e.,  makes  it  evidence  in 
the  cause. 

Besides  verbal  or  written  admissions,  a  party  may  admit  by 
conduct ;  that  is  to  say,  he  may  so  acquiesce  in  certain  conditions, 
or  in  certain  statements  made  by  others,  that  it  would  be  unjust  to 
allow  him  afterwards  to  deny  the  propriety  of  the  one  or  the  truth 
of  the  other  (^) .  Admissions  may  also  be  made  not  only  by  the  parties, 
but  by  any  person  who  is,  by  his  relation  to  the  party,  in  a  position 
to  bind  him  by  the  admission  (h),  e.g.,  by  a  person  jointly  interested 
with  the  party  against  whom  the  evidence  is  tendered,  or  by  the 
latter 's  predecessor  in  title  {i). 

593.  The  next  exception  to  the  rule  that  hearsay  will  be 
rejected  is  afforded  by  the  fact  that  in  certain  circumstances  the 
statements — or  declarations,  as  they  are  more  usually  called — of 
deceased  persons  are  admissible  in  evidence  (k). 

Declarations  of  deceased  persons  to  be  so  admissible  must  have 
been  inade — 

(a)  Against  the  pecuniary  or  proprietary  interest  of  the  deceased 
when  he  made  it  (l) ; 

(b)  In  the  course  of  business,  or  of  duty  in  the  nature  of 
business  (m) ; 

(c)  As  to  public  rights  (n)  ; 

(d)  As  to  pedigree  and  ancient  possession  (o) ; 


{d)  Darhy  v.  Ouseley  (1856),  1  H.  &  N.  1 ;  i?.  v.  Erdlieim,  [1896]  2  Q.  R 
260,  0.  0.      ;  Heane  v.  Rogers  (1829),  9  B.  &  0.  577,  586. 
(e)  Smyth  v.  Anderson  (1849),  7  G.  B.  21. 
(/)  R.  V.  Worth  {Inhalitants)  (1843),  4  Q.  B.  132,  139. 

(g)  La  Banque  Jacques- Cartier  v.  La  Banque  d'Epargne  de  la  Cite  et  du  District 
Montreal  (1887),  13  App.  Gas.  118  ;  Moriarty  v.  London,  Chatham  and  Dover 
Rail.  Co.  (1870),  L.  E.  5  Q.  B.  314;  and  see  title  Estoppel,  p.  388,  ante. 

{h)  Confessions  are  a  common  form  of  admission.    See  p.  456,  yost ;  Retch 
Lyon  (1846),  9  Q.  B.  147 ;  and  title  Geiminal  Law  and  Procedure,  Yol.  IX., 
pp.  384—400. 

{i)  Great  Western  Rail.  Co.  v.  Willis  (1865),  18  C.  B.  i-^.  s.)  748;  and  see 
title  Agency,  Vol.  I.,  p.  215.  As  to  evidence  of  acts  done  by  an  agent  or 
servant  being  evidence  against  tbe  principal  or  employer,  see  Hid.,  pp.  217> 
218,  and  title  Master  and  Servant. 

(/c)  See  p.  463,  post. 

{l)  See  p.  463,  post. 

(m)  See  p.  464,  post. 

[n)  See  p.  467,  post. 

(o)  See  p.  469,  post. 
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(e)  When  dying,  as  to  the  cause  of  death  {p) ;  or 

(f)  With  reference  to  the  deceased's  testamentary  intentions  in 
the  contents  of  his  will  {q). 

594.  The  two  cardinal  rules  with  reference  to  the  giving  of 
evidence  and  the  exceptions  to  that  which  provides  that  the  best 
evidence  must  always  be  given  having  been  set  out,  it  remains  to 
consider — 

(a)  Circumstances  in  which  facts  must  be  proved  in  a  certain 

(b)  Circumstances  in  which  facts  do  not  require  to  be  proved ; 

(c)  Circumstances  in  which  alleged  facts  may  not  be  proved 
at  all. 

595.  The  circumstances  in  w^hich  facts  have  to  be  proved  in 
a  certain  way  are  those  in  which  the  statute  or  the  common  law 
has  provided  that  no  action  shall  succeed  unless  founded  on  a 
written  document.    They  are : — 

(a)  Actions  brought  on  the  promise  of  an  executor  to  be  person- 
ally liable.  This  is  statutory  and  is  provided  for  by  s.  4  of  the 
Statute  of  Frauds  (r).  The  promise,  or  some  memorandum  thereof, 
must  be  in  writing  and  signed  by  the  party  to  be  charged  or  some 
person  thereunto  by  him  lawfully  authorised.  The  agreement  must 
embody  the  consideration  (s) . 

(b)  Actions  brought  on  the  promise  of  one  to  be  answerable  for 
the  present  or  future  debt  of  another  {t).  The  agreement  need  not 
disclose  a  consideration  on  the  face  of  it  {u)^  but  a  consideration 
must  be  proved  (.c). 

(c)  Actions  brought  on  a  promise  in  consideration  of 
marriage  {y) . 

(d)  Actions  on  contracts  not  to  be  performed  within  a  year  from 
the  making  thereof  {z).  This  is  also  provided  for  by  s.  4  of  the 
Statute  of  Frauds  and  is  subject  to  the  same  provision  regard- 
ing the  necessity  for  a  written  agreement  or  some  memorandum 
thereof.  When  the  contract  sued  on  is  capable  of  being  performed 
within  a  year  from  the  date  when  made  the  statute  has  no 


Sect.  1. 

Functions 
of  the  Law 
of  Evidence. 

When  facts 
must  be 
proved  in  a 
specific  way. 


Cases  in 
which  a 
writing  is 
necessary. 


[p)  See  p.  471,  _pos^,  and  title  Chiminal  Law  and  Pp.oceduee,  "Vol.  IX., 
pp.  393,  589. 

{q)  See  p.  471,  'post. 
(r)  29  Car.  2,  c.  3,  s.  4. 

(s)  Bann  Hughes  (1118),  4:  Bro.  Pari.  Cas.  27;  and  see  title  Executors 
AND  Administrators. 

{t)  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4. 

(?<)  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97),  s.  3. 

(x)  Sempley.  Pink  (184:1),  1  Exch.  74:  Holmes  v.  Mitchell  (1859),  7  0.  B.. 
(n.  s.)  361.    See  titles  Contract,  Yol.  VII.,  p.  362 ;  Guarantee. 

{y)  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4.  The  section  does  not,  it  is  to  be 
observed,  deal  with  promises  to  marry,  but  with  contracts  to  do  something — 
as,  for  example,  to  pay  money — in  consideration  of  marriage ;  and  see  title^ 
Contract,  Vol.  VIL,  p.  364. 

(z)  Ihid.  This  provision  applies  to  an  agreement  for  the  sale  of  goods  which 
is  not  to  be  performed  within  a  year,  notwithstanding  the  repeal  of  s.  16  by  the 
Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71);  Frested  Miners  Co.,  Ltd.  v. 
Garner,  Ltd.,  [1910]  2  K.  B.  776. 
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Sect.  1.  application  {a),  but  on  the  other  hand,  if  the  contract  on  the  face 
Functions  of  it  is  for  longer,  but  may  be  determined  by  a  contingency 
of  the  Law  arising  within  the  year,  the  statute  applies  {h). 
of  Evidence.  (e)  Actions  on  contracts  to  let  or  sell  land.  Sects.  1  and  2  of  the 
Statute  of  Frauds  (c)  provide  that  "  leases,  estates,  interests  of  free- 
hold, or  terms  of  years"  in  land  are  to  be  in  writing,  except  in 
the  case  -of  leases  not  exceeding  the  term  of  three  years  from  the 
making  thereof,  whereupon  the  rent  reserved  to  the  landlord 
during  such  term  shall  amount  unto  two  third  parts  at  the  least 
of  the  full  improved  value  of  the  thing  demised  "  which  may  be 
created  by  parol.  By  s.  4  of  the  statute  no  action  is  to  be  brought 
on  any  contract  to  sell  lands  "  or  any  interest  in  or  concerning 
them"  except  the  contractor  some  note  or  memorandum  thereof 
be  in  writing.  The  terms  of  the  contract,  the  parties  to  it,  and  the 
subject-matter  of  it  must  appear  with  reasonable  clearness  in  the 
agreement  {d) . 

(f)  Actions  on  contracts  for  the  sale  of  goods  of  the  value  of  £10 
:and  upwards.  This  is  provided  for  by  the  Sale  of  Goods  Act,  1893  {e). 
The  rule  is,  however,  only  operative  in  cases  where  the  buyer  has 
neither  accepted  and  received  part  of  the  goods,  nor  given  anything 
in  earnest  to  bind  the  contract  or  in  part  payment  (/).  The 
buyer's  acceptance  may  be  implied  from  his  conduct  in  dealing  with 
the  goods  ig).  Both  acceptance  Qi)  and  receipt  (i)  may  be  con- 
structive, not  actual.  When  a  w^ritten  contract  is  relied  upon  it 
need  not  be  contained  in  one  writing ;  the  statute  will  be  satisfied 
if  it  can  be  deduced  from  several,  but  the  writings  must  be  suffi- 
ciently connected  {j).  The  names  of  the  parties  or  of  their  agents 
must  appear  in  the  writing,  but  if  there  is  doubt  as  to  which  party 
is  seller  and  which  buyer,  parol  evidence  on  the  subject  may  be 
given  (A;); 

(g)  Actions  relating  to  the  sale  of  a  ship  or  of  a  share  therein. 
A  registered  ship  or  a  share  therein,  when  disposed  of  to  a  person 
qualified  to  own  a  British  ship,  is  to  be  transferred  by  bill  of  sale  (Q, 
and  therefore  the  document  must  be  produced  to  prove  the  sale. 


(a)  Cherry  v.  Heming  (1849),  4  Exch.  631 ;  Smith  v.  Neale  (1857),  2  C.  B. 
(n.  s.)  67  ;  and  see  title  Contract,  Yol.  YIL,  p.  365. 

(b)  Davey  v.  Shannon  (1879),  4  Ex.  D.  81;  Beeve  v.  Jennings  (1910),  26 
T.  L.  E.  576. 

(c)  29  Car.  2,  c.  3.  See  further,  as  to  these  provisions  of  the  statute,  titles 
Landloed  and  Tenant  ;  Sale  of  Land  ;  Specific  Peeformance. 

{d)  Williams  v.  Lake  (1859),  2  E.  &  E.  349. 

(e)  56  &  57  Vict.  c.  71,  s.  4  (1).  If  invalid  on  this  ground,  it  will  not  be 
operative  in  other  respects,  e.g.,  to  rescind  another  contract  {Noble  v.  Ward 
(1867),  L.  E.  2  Exch.  135,  Ex.  Ch.).  See,  further,  titles  Contract,  Vol.  VIL, 
p.  361 ;  Sale  of  Goods. 

(/)  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s."4  (1). 

(g)  Ibid.,  s.  4  (3). 

(h)  Elmore  v.  Strnie  (1809),  1  Taunt.  458. 

(i)  Marshall  v.  Green  (1875),  1  C.  P.  1).  35. 

[j)  Taylor  v.  Smith,  [1893]  2  Q.  B.  65,  0.  A.  ;  Oliver  v.  Hunting  (1890),  44 
Ch.  D.  205  ;  Long  v.  Millar  (1879),  4  0.  P.  D.  450. 
{h)  Newell  V.  Badford  (1867),  L.  E.  3  C.  P.  52. 

\l)  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  s.  24 ;  and  see  title 
Shipping  and  Navigation. 
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Functions 
of  the  Law 
of  Evidence. 

Cases  in 
which  facts 
do  not  require 
to  be  proved. 


596.  The  circumstances  in  which  facts  do  not  require  to  be 
proved  arise  where  the  facts  rehed  on  are  those  of  which  the  court 
takes  judicial  notice  without  proof.  They  include  the  practice  of 
the  court  itself  (m),  all  i^ublic  Acts  of  Parliament  and  every  statute 
passed  since  1851  (unless  the  statute  itself  provides  to  the  con- 
trary) {n),  the  proceedings  and  privileges  of  Parliament,  the  mari- 
time law  of  nations  (o),  the  London  Gazette,  the  rules  of  practice 
in  the  Supreme  Court,  all  customs  established  by  a  course  of  judicial 
decision  (p),  the  existence  and  title  of  every  State  and  Sovereign 
recognised  by  His  Majesty,  the  existence  of  a  war  in  which  this 
country  is  engaged,  royal  proclamations,  the  Great  Seal,  the  Privy 
Seal,  all  seals  which  any  court  is  authorised  to  use  by  Act  of  Parlia- 
ment^), the  seals  of  a  notary  public  in  the  King's  dominions  (r), 
and  a  few  other  matters  of  general  notoriety  or  appertaining  to  the 
ordinary  course  of  nature  (s). 

697.  There  are  certain  cases  in  which  persons  are  not  com- 
pelled to  give  evidence  of  fact,  such  as  communications  between 
husband  and  wife  made  during  marriage  (t),  communications  between 
counsel,  solicitors,  and  their  clerks,  made  in  professional  confidence 
(unless  the  client  expressly  authorises  the  evidence  to  be  given  (u)), 
matters  which  are  State  secrets  (and  these  include  communications 
between  public  officials  in  the  discharge  of  their  public  duties  (a)  ), 
information  given  for  the  detection  of  crime  (unless  the  disclosure 
be  necessary  to  show  the  innocence  of  an  accused  (b) ),  judicial 
disclosures — by  which  is  meant  disclosures  by  judges  of  the 
superior  courts  or  by  arbitrators  as  to  matters  which  have  arisen 
before  them  in  their  judicial  capacity  (c),  statements  by  parents 
which  would  bastardise  their  offspring  (d) ,  evidence  which  involves 
the  unnecessary  disclosure  of  indecent  matter  (e). 

598.  Where  a  transaction  has  been  reduced  into   writing.  Exclusion  of 
extrinsic  evidence  is  inadmissible  to  contradict,  vary,  add  to,  or  sub-  evidence  to 
tract  from  the  terms  of  the  document.    Verbal  evidence,  however,  document^**^^ 


Privileged 
communica- 
tions. 


(m)  Pugh  V.  RoUnson  (1786),  1  Term  Rep.  116. 

{n)  Interpretation  Act,  1889  (52  &  53  Yict.  c.  63),  s.  9. 

(o)  Chandler  v.  Grieves  (1792),  2  Hy.  Bl.  606,  n. 

[p]  London  Chartered  Bank  of  Australia  v.  White  (1879),  4  App.  Cas.  413, 
422,  P.  C. ;  Re  Parker,  Ex  parte  Turquand  (1885),  14  Q.  B.  D.  636,  C.  A.         •  , 
(2)  Doe  d.  Duncan  v.  Edwards  (1839),  9  Ad.  &  El.  555. 
(r)  Cole  V.  Sherard  (1855),  11  Exch.  482. 

(s)  See  Stephen,  Digest  of  tlie  Law  of  Evidence,  8th  ed.,  art.  58 ;  Taylor, 
Law  of  Evidence,  10th  ed.,  ss.  4 — 21 ;  and  p.  494,  post. 

it)  By  the  Evidence  Amendment  Act,  1853  (16  &  17  Yict.  c.  83),  s.  3,  neither 
husband  nor  wife  shall  be  compellable  to  disclose  the  communications  made  by 
one  to  the  other  during  marriage. 

{u)  Wilson  v.  Rastall  (1792),  4  Term  Eep.  753,  759 ;  Procter  v.  Smiles  (1886), 
55  L.  J.  (Q.  B.)  527,  C.A. 

(a)  Wyatt  v.  G^ore  (1816),  Holt  (N.  P.),  299;  Hennessy  v.  Wright  (1888),  21 
Q.  B.  D.  509 ;  Wright  ^  Co.  v.  Mills  (1890),  62  L.  T.  558, 

(6)  Marks  v.  Beyfus  (1890),  25  Q.  B.  D.  494,  C.  A. 

(c)  Buccleuch  {Duke)  v.  Metropolitan  Board  of  Works  (1872),  L.  R.  5  H.  L. 
418. 

(d)  The  Aylesford  Peerage  (1885),  11  App.  Cas.  1 ;  The  Poulett  Peerage,  [1903] 
A.  0.  395 ;  Burnahy  v.  Baillie  (1889),  42  Ch.  D.  282. 

(e)  As  to  privilege,  generally,  see  pp.  570  et  seq.,  post. 
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may  be  admitted  to  impeach  the  document  on  the  ground  of  fraud ; 
to  explain  ambiguities  not  appearing  on  the  face  of  the  document 
itself  ;  to  show  the  existence  of  some  condition  precedent  subject  to 
which  the  agreement  was  made ;  and  to  prove  that  there  was  con- 
cluded, at  the  same  time  as  the  written  agreement  or  earlier,  another 
agreement  adding  to  but  not  inconsistent  with  the  former  (/). 

Sect.  2. — Functions  of  Judge  and  Jury. 

599.  In  all  proceedings  tried  by  judge  and  jury  questions  of  law 
are  decided  by  the  judge  and  questions  of  fact  by  the  jury.  It  is 
the  duty  of  the  judge  to  give  the  jury  a  proper  and  complete  direc- 
tion upon  the  law  applicable  to  the  matters  in  dispute  (6/),  and  it  is 
the  duty  of  the  jury  to  accept  and  follow  the  direction  of  the  judge 
upon  the  law. 

Admissibility      600.  Questions  relating  to  the  admissibility  of  evidence  are 
fo/^id^e*^^     questions  of  law  and  must  be  determined  by  the  judge,  and,  if 
^^^^  ^  '       such  questions  depend  upon  the  determination  of  some  preliminary 
question  of  fact,  it  is  the  duty  of  the  judge  to  decide  that  question 
by  himself  after  hearing  the  evidence  upon  it,  when  evidence  is 
necessary  (h),  even  though  the  decision  of  such  preliminary  question 
involves  the  determination  by  the  judge  of  the  same  fact  which  the 
jury  have  ultimately  to  decide  (i).    Upon  this  principle  it  is  for  the 
Examples.      judge  to  decide  whether  deeds  or  documents  more  than  thirty 
years  old  are  produced  from  the  proper  custody  (/c),  whether  a 
witness  can  claim  privilege  (l),  and  whether  documents  required 
to  be  stamped  are  stamped  sufficiently  (in).    Similarly,  where  it  is 
sought,  in  the  absence  of  an  original  document,  to  adduce  secondary 
evidence  of  its  contents  {n),  the  judge  decides  whether  reasonabW 

(/)  Lindley  v.  Lacty  (1864),  17  0.  B.  (n.  s.)  o78  ;  and  see  p.  566,  x>ost. 

(g)  See  Judicature  Act,  1875  (38  &  39  Yict.  c.  77),  s.  22. 

(h)  Boyle  v.  Wiseman  (1855),  11  Exch.  360;  Welstead  v.  Levy  (1831),  1 
Mood.  &  E.  138  ;  Lewis  y.  Marshall  (1844),  7  Man.  &  Gr.  729  ;  Beaufort  {Duke)  v. 
Crawshay  (1866),  L.  E.  1  0.  P.  699 ;  BartJett  v.  Smith  (1843),  11  M.  &  W. 
483,  486.  In  Froude  v.  Ilohhs  (1859),  1  F.  &  F.  612,  the  preliminary  question 
was,  by  consent,  decided  by  the  jury.  Where  evidence  is  prima  facie  admissible 
other  evidence  cannot  be  interposed  for  the  purpose  of  excluding  it  {Jones  v. 
Fort  (1828),  Mood.  &  M.  196). 

{i)  Doe  d.  Jenkins  v.  Davies  (1847),  10  Q.  B.  314 ;  see,  contra,  Stowe  v.  Querner 
(1870),  L.  E.  5  Exch.  155.    In  Hitchins  v.  Eardley  (1871),  L.  E.  2  P.  &  D.  248,. 
as  a  practical  means  of  meeting  the  difficulty.  Lord  Penzance  decided,  when 
a  strong ^rtw(t  facie  case  had  been  made  out,  to  admit  the  evidence  the  admissi- 
bility of  which  was  disputed,  and  leave  the  whole  case  to  the  jury.    In  criminal 
cases  the  rule  that  where  evidence  which  was  not  legal  evidence  had  been  left 
to  the  jury  a  conviction  ought  not  to  stand  {Pi,,  v.  Gibson  (1887),  18  Q.  B.  1). 
537,  0.  0.  E. ;  R.  v.  Saunders,  [1899]  1  Q.  B.  490,  0.  0.  E.)  is  now  subject  to  j 
the  express  powers  vested  in  the  Court  of  Criminal  Appeal  to  dismiss  an  appeal  | 
on  the  giound  that  there  has  been  no  substantial  njiscarriage  of  justice,  see  j 
title  CmMiNAL  Law  and  Proceduee,  Yol.  IX.,  p.  435,  note  {q).  I 

{k)  Bees  v.  Walters  (1838),  3  M.  &  W.  527;  Doe  d.  Shrewsbury  {Earl)  v. 
Keeling  (1848),  11  Q.  B.  884;  Doe  d.  Jacobs  v.  Phillips  (1845),  8  Q.  B.  158  ;  and 
see  as  to  proper  custody  {Meath  {Bishop)  v.  Winchester  {Marquess)  (1836), 
3  Bing.  (n.  c.)  183,  H.  L. ;  and  p.  512,  post. 

{I)  Cleave  v.  Jones  (1852),  7  Exch.  421 ;  Stace  v.  Griffith  (1869),  L.  E.  2  P.  C.  420. 

(m)  Bartlett  v.  Smith  (1843),  11  M.  &  W.  483 ;  Bemiison  v.  Jewison  (1848), 
12  Jur.  485;  Dunsford  v.  Curlewis  (1859),  1  F.  &  E.  702.  . 

{n)  See  p.  518,  post. 
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exertion  or  search  has  been  made  to  procure  the  original  (o),  whether      Sect.  2. 
the  original  is  in  the  possession  of  the  party  to  whom  notice  has  Functions 
been  given  to  produce  it  (p),  whether  a  witness  required  to  produce     of  Judge 
documents  under  a  subpoena  duces  tecum  has  a  reasonable  excuse    and  Jury, 
for  withholding  them  from  production  (q),  and  any  questions  that 
may  be  raised  as  to  the  existence  (r)  or  identity  (s)  of  the  document 
alleged  to  be  the  original. 

In  cases  of  disputed  ownership  of  land,  where  evidence  is  tendered 
of  acts  of  ownership  done  in  places  not  in  dispute,  it  is  for  the  judge 
to  decide  whether  there  is  such  a  unity  of  character  in  the  land  in 
dispute  and  the  places  where  the  acts  of  ownership  were  done  as  to 
render  the  evidence  admissible  (t). 

601.  Although  it  is  the  province  of  the  jury  to  decide  questions  Question 

of  fact,  it  is  for  the  iudf^e  to  decide  whether  there  is  any  evidence  whether  any 

•  6vici6iiC6  tor 

upon  which  they  can  reasonably  find  that  the  party  on  whom  the  judge, 
burden  of  proof  lies  has  established  the  fact  or  facts  which  it  is 
necessary  for  him  to  prove ^a),  and  it  is  for  the  judge  to  determine 
whether  it  is  open  to  the  jury  to  draw  an  inference  from  the  facts 
proved,  leaving  it  to  the  jury  to  say  whether  or  not  such  inference 
shall  be  drawn  (h).  If  the  judge  is  of  opinion  that  there  is  no 
evidence  upon  which  the  jury  can  reasonably  decide  a  question  of 
fact  in  favour  of  the  party  who  has  to  establish  it  affirmatively,  he 
should  withdraw  the  case  from  them  or  direct  them  to  find  in  favour 
of  the  other  party  (c),  but  whenever  there  is  conflicting  evidence 
upon  such  a  question  it  is  entirely  for  the  jury  to  ssij  which  evidence 
they  accept,  and  the  judge  must  leave  the  question  to  them  for 
their  decision  (d). 

602.  The  construction,  meaning,  and  effect  of  all  written  and  Construction 
printed  documents,  including  statutes  {e),  deeds,  wills,  agreements  for^ju^^ge^^*^ 
and  letters,  are  matters  which  fall  within  the  peculiar  province  of 

the  judge,  and  where  the  document  is  or  documents  are  plain  and 
unambiguous  there  is  no  question  for  the  jury  (/),  but  it  may  be 
necessary  for  the  jury  to  assist  the  judge  by  determining  as  facts 


(0)  Quilter  V.  Jorss  (1863),  14  C.  B.  (n.  s.)  747. 
Ip)  Harveij  v.  Mitchell  (1841),  2  Mood.  &  E.  366. 
Iq)  Amey  v.  Long  (1808),  9  East,  473. 

(r)  Froude  v.  HoUs  (1859),  1  E.  &  F.  612 ;  Cox  v.  Couveless  (1860),  2  F.  &  F. 
139. 

(s)  Boijle  V.  Wiseman  (1855),  11  Exch.  360. 

{t)  Doe  d.  Barrett  v.  Kemp  (1831),  7  Bing.  332.  As  to  such  evidence,  see 
p.  452,_posi;  and  title  Bouin^daiiies,  Fences,  aistd  Party  Walls,  Vol.  III., 
pp.  148,  149. 

(a)  Ryder  v.  Womhwell  (1868),  L.  E.  4  Exch.  32,  Ex.  Ch. ;  HiddJe  v.  National 
Fire  and  Marine  Insurance  Co.  of  Neiu  Zealand,  [1896]  A.  C.  372,  P.  C. 

{h)  Metropolitan  Rail.  Co.  v.  Jackson  (1877),  3  App.  Cas.  193 ;  Toal  v.  North 
British  Raihuay,  [1908]  A.  C.  352; 

(c)  Such  other  party  may,  however,  require  that  his  evidence  shall  be  heard 
before  a  decision  is  given  {Re  Fincojfs,  Ex  parte  Jacohson  (1882),  22  Ch.  D.  312, 

{d)  BuUin,  WicJdoiu,  and  Wexford  Rail.  Co.  v.  Slattery  (1878),  3  App.  Cas. 
1155. 

(e)  Blanche  v.  Braham  (1837),  8  C.  &  P.  68;  Elliott  v.  South  Devon  Rail.  Co, 
(1848),  2  Exch.  725. 

(/)  Eitchin  V.  Oroom  (1848),  5  C.  E.  515. 
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any  surrounding  circumstances  which  may  affect  the  proper  con- 
struction or  the  meaning  of  any  words  contained  in  the  document 
which  have  peculiar  meanings  attached  to  them  in  particular 
localities  or  trades  (^).  When  the  jury  have  ascertained  upon  the 
evidence  the  surrounding  circumstances,  if  any,  and  the  meaning 
to  be  attached  to  any  such  trade  or  local  terms,  it  is  for  the  judge 
to  say  what  is  the  meaning  and  effect  of  the  document  in  question  (h). 

"Where,  therefore,  the  terms  of  a  contract  are  contained  in,  or  the 
legal  effect  of  any  transaction  is  to  be  ascertained  from,  a  number 
of  documents  or  a  series  of  letters  between  the  parties,  which  do  not 
involve  the  consideration  of  any  technical  or  mercantile  expressions, 
the  matter  is  entirely  for  the  judge  to  decide  as  a  question  of  con- 
struction (i),  but  where,  in  addition  to  written  documents,  it  is 
necessary,  in  order  to  ascertain  the  rights  of  the  parties,  to  take  into 
consideration  their  conduct,  course  of  business,  and  oral  evidence  of 
communications  made  at  interviews  between  them,  it  is  for  the  jury 
to  judge  of  the  truth  or  falsehood  of  the  oral  evidence  and,  under 
the  direction  of  the  judge,  to  decide,  ujJbn  the  whole  of  the  evidence 
before  them,  what  was  the  real  intention  and  meaning  of  the 
parties  (k). 

Similarly,  in  the  case  of  a  document  in  a  foreign  language,  the 
meaning  of  the  words  must  first  be  determined  as  a  question  of  fact, 
upon  the  evidence  of  persons  competent  to  translate  them,  and  to 
explain  any  technical,  legal,  or  scientific  expressions  which  it  may 
contain.  The  construction  of  the  document  so  translated  then 
becomes  a  question  of  law  {I). 

The  inspection  of  a  record  is  peculiarly  within  the  province  of 
the  court  (m),  and  if  there  is  any  dispute  as  to  what  are  the  actual 
words  written  in  a  document,  it  is  for  the  judge  on  inspection  of 
the  document  to  decide,  and  not  for  the  jury  (n). 

The  rule  that  the  construction  of  documents  is  for  the  judge 
applies  when  the  contents  of  a  document  which  is  lost  are  proved 
by  secondary  evidence.  It  is  for  the  judge  to  say  what  is  its 
proper  meaning  and  effect,  as  it  would  have  been  if  he  had  had 
the  actual  document  before  him  (o). 


{g)  Neilson  v.  Harford  (1841),  8  M.  &  W.  806;  Bcrwes  v.  Sliand  (1877), 
2  App.  Cas.  455 ;  Ashforth  v.  Bedford  (1873),  L.  E.  9  0.  P.  20 ;  Alexander  v. 
Vanderzee  (1872),  L.  E.  7  C.  P.  530,  Ex.  Oh. 

Ui)  Hutchison  v.  Bowher  (1839),  5  M.  &  W.  535. 

[i]  Macbeath  v.  Haldimand  (1786),  1  Term  Eep.  172;  B.  v.  Cotesworth  (1852), 
7  Excli.  595  ;  Ashpitel  v.  Sercombe  (1850),  5  Exch.  147  ;  Furness  v.  Meeh  (1857), 
27  L.  J.  (EX.)  34. 

[h)  Smith  Y.  Thompson  (1849),  8  0.  B.  44;  Moore  v.  Garwood  (1849),  4  Exch. 
681,  Ex.  Ch.  ;  Bolckow  v.  Seymour  (1864),  17  0.  B.  (n.  s.)  107;  Hordern  v. 
Commercial  Union  Insurance  Go.  (1887),  56  L.  T.  240,  P.  C. ;  Mashelyne  v. 
Stollery  (1899),  16  T.  L.  E.  97,  H.  L. ;  Wilkinson  v.  Sioney.  (1839),  1  Jebb  &  S. 
509  ;  Brook  v.  Hook  (1871),  L.  E.  6  Exch.  89.  As  to  the  admissibility  of  such 
oral  evidence,  see  pp.  566  et  seq,,  post. 

(I)  Di  Sora  {Duchess)  v.  PhiUipps  (1863),  10  H.  L.  Cas.  624;  Ohatenay  v. 
Brazilian  Submarine  Telegraph  Co.,  [1891]  1  Q.  B.  79,  C.  A. 

(m)  R.  V.  Hucks  (1816),  1  Stark.  521. 

(n)  Bemon  v.  Hay  ward  (1835),  2  Ad.  &  El.  666. 

(o)  Berwick  v.  Hor sf all  (ISoS),  4  C.  B.  (]sr.  s.)  450;  and  see  Beady.  Price, 
[1909]  2  K.  B.  724,  0.  A. 
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603.  In  certain  matters  the  respective  functions  of  judge  and  ^^ 
jury  are  more  particularly  defined.    In  actions  for  libel  and  slander  Functions 
it  is  the  duty  of  the  judge  to  rule  whether  the  words  complained  of    of  Judge 
are,  in  the  circumstances  in  which  they  were  used,  capable  of    and  Jury, 
bearing  a  defamatory  meaning,  and,  if  not,  to'  withdraw  the  case  Defamation, 
from  the  jury,  but,  if  the  judge  holds  the  words  capable  of  being 
defamatory,  it  is  for  the  jury  to  decide  whether  they  are  defamatory 
or  not  ( y).    If  the  defence  of  privilege  is  raised  in  such  an  action  Privilege, 
the  judge  must  decide  whether  the  document  containing  the  alleged 
libel  is  a  privileged  communication,  whether  the  words  complained 
of  were  published  or  spoken  upon  a  privileged  occasion,  and,  if  so, 
whether  there  is  any  evidence  of  malice  {q).    The  facts,  however, 
upon  which  the  judge's  decision  upon  the  question  of  privilege 
depends,  if  in  dispute,  must  be  found  by  the  jury  (r).    If  the  judge 
holds  in  favour  of  the  privilege  claimed  and  that  there  is  no 
evidence  of  malice,  it  is  his  duty  to  enter  judgment  for  the 
defendant  (s).    If  the  defence  raised  is  that  of  fair  comment  on  a  Fair  corn- 
matter  of  public  interest,  the  judge  decides  whether  the  matter  is  "oiQnt. 
one  of  public  interest,  the  jury  whether  the  comment  is  fair(i). 

In  actions  for  malicious  prosecution  and  false  imprisonment  the  Malicious 
question  whether,  on  the  facts,  the  defendant  acted  without  reason-  prosecution, 
able  and  probable  cause  is  for  the  judge,  but  the  facts  on  which  bis 
decision  depends  must,  if  disputed,  be  found  by  the  jury  (u). 

In  an  action  against  an  infant  for  goods  supplied  {a),  the  question  Necessaries, 
whether  or  not  the  goods  can  be  necessaries  is  a  question  for  the 
judge,  and  the  question  whether  or  not  they  are  necessaries  is  a 


{p)  As  to  libel,  see  Ooldstein  v.  Foss  (1827),  6  B.  &  C.  154  ;  Parmiter  v.  Coupland 
(1840),  6  M.  &  W.  105  ;  Bayhs  v.  Lawrence  (1840),  11  Ad.  &  El.  920  ;  Hearne  v, 
Stoivell  (1840),  12  Ad.  &  El.  719  ;  Sturt  v.  Blagg  (1847),  10  Q.  B,  899,  906,  Ex.  Ch. ; 
Cox  V.  Lee  (1869),  L.  E.  4  Excli.  284  ;  Ilimf  v.  Qoodlalce  (1873),  43  L.  J.  (o.  P.) 
54;  Saxby  v.  Easterlrook  (1878),  3  C.  P.  D.  339,  per  Lord  Coleridge,  O.J.,  at 
p.  342,  and  Lindley,  J.,  at  p.  343 ;  Capital  and  Counties  Bank  v.  Henty  (1882), 
7  App.  Cas.  741 ;  Nevill  v.  Fine  Art  and  General  Insurance  Co.,  [1897]  A.  C.  68  ; 
Linotpye  Co.  v.  British  Empire  Type-setting  Machine  Co.  (1899),  81  L.  T.  331, 
H.  L. ;  as  to  slander,  see  O'Brien  v.  Salisbury  {Marquis)  (1889),  6  T.  L.  E.  133  ; 
and  see  title  Libel  and  Slander. 

{q)  Stace  V.  Griffith  (1869),  L.  E.  2  P.  C.  420 ;  Stuart  v.  Bell,  [1891]  2  Q.  B. 
341,  0.  A.,  per  Lindley,  L.J.,  at  p.  345  ;  and  see  title  Libel  and  Slander. 

(r)  Hehditch  v.  Macllwaine,  [1894]  2  Q.  B.  54,  0.  A. ;  Hope  v.  F Anson  and 
Weatherly  (1901),  18  T.  L.  E.  201,  0.  A. 

(s)  Stuart  Y.  Bell,  supra;  Turner  y.  Boiuley  &  Son  (1896),  12  T.  L.  E.  402, 

(<)  Jenner  v.  A' Beckett  (1871),  L.  E.  7  Q.  B.  11  ;  Cooney  v.  Edeveain  (1897), 
14  T.  L.  E.  34,  0.  A. ;  and  see  title  Libel  and  Slander. 

(w)  As  to  malicious  prosecution,  see  Brown  v.  Hawkes,  [1891]  2  Q.  B.  718, 
0.  A. ;  miliar  v.  Dade  (1898),  14  T.  L.  E.  534  ;  Cox  v.  English,  Scottish,  and 
Australian  Bank,  [1905]  A.  C.  168,  P.  0. ;  Ahrathv.  North- Eastern  Bail  Co.  (1886), 
11  App.  Cas.  247  ;  and  title  Malicious  Prosecution  and  Procedure.  As  to 
false  imprisonment,  see  West  v.  Baxendale  (1850),  9  C.  B.  141  ;  Lister  v.  Perry- 
man  (1870),  L.  E.  4  H.  L.  521 ;  and  title  Trespass.  The  similar  question 
■whether  a  pawnbroker  reasonably  suspects  an  article  offered  to  him  in  pawn  to 
have  been  stolen  or  otherwise  illegally  or  clandestinely  obtained  so  as  to  entitle 
him  to  detain  the  article  and  person  offering  it  to  him  under  the  Pawnbrokers  Act, 
1872  (35  &  36  Yict.  c.  93),  s.  34,  is  a  question  for  the  judge  and  not  for  the  jury 
[Howard  v.  Clarke  (1888),  20  Q.  B.  D.  558)  ;  see  also  title  Pawn  and  Pledges. 

(a)  See  title  Infants  and  Ckldren;  and  Sale  of  Goods  Act,  1893  (56  &  57 
Vict.  c.  71),  s.  2. 
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question  of  fact  for  the  jury,  but  it  is  also  a  question  of  law  whether 
there  is  any  evidence  upon  which  the  jury  can  find  them  to  be 
necessaries,  and  if  the  judge  holds  there  is  no  such  evidence  he 
should  direct  the  jury  to  find  for  the  defendant  or  withdraw  the 
case  from  them  and  direct  judgment  to  be  so  entered  {b). 

In  questions  relating  to  boundaries,  "parcel  or  no  parcel"  is  for 
the  jury.  Although  the  construction  of  title  deeds  and  documents 
is  for  the  judge,  the  identification  of  the  land  intended  to  be 
described  with  the  description  contained  in  the  deed  or  document 
is  always  a  question  for  the  jury(c). 

It  is  in  each  case  a  question  of  law  for  the  judge  to  decide 
whether  a  sum  of  money  stipulated  in  an  agreement  to  be  paid  by 
one  party  to  another,  in  the  event  of  the  agreement  being  broken, 
is  a  penalty  or  liquidated  damages  (d),  whether  a  document  is  a 
sufficient  acknowledgment  to  take  a  case  out  of  the  Statutes  of 
Limitation  (e),  whether  an  agreement  in  restraint  of  trade  is  void 
as  being  unreasonably  wide  (/),  and  whether  a  custom  is  reasonable 
or  unreasonable  (g). 

In  undefended  petitions  for  dissolution  of  marriage,  though  there 
are  no  issues  between  the  parties,  the  judge  must  satisfy  himself, 
so  far  as  he  reasonably  can,  as  to  the  truth  of  the  petitioner's 
allegations  (h).  If  such  a  petition,  defended  by  one  party  but  not 
by  another,  is  tried  with  a  jury,  it  is  for  the  jury  to  decide  the 
matters  of  fact  contested  by  the  party  defending,  but  for  the  judge 
to  be  satisfied  as  to  the  facts  alleged  against  the  party  who  does 
not  defend  (i).  Upon  a  husband's  petition  for  damages  against  any 
person  on  the  ground  of  his  having  committed  adultery  with  the 
petitioner's  wife,  the  damages  must  in  all  cases  be  ascertained  by 
the  verdict  of  a  jury  (k). 

(&)  Maddox  v.  Miller  (1813),  1  M.  &  S.  738;  Harrison  v.  i^ane  (1840),  1 
Man.  &  G-.  550  ;  Brooler  v.  Scott  (1843),  11  M.  &  V\^.  67  ;  Wltarton  v.  Mackenzie, 
Cripps  V.  Hills  (1844),  5  Q.  B.  606  ;  Peters  v.  Fleming  (1840),  6  M.  &  W.  42 ; 
Baroies  v.  Toye  (1884),  13  Q.  B.  D.  410;  Ryder  y.  Womhiuell  (1868),  L.  E.  4 
Exch.  32,  Ex.  Oh. ;  Nash  v.  Inman,  [1908]  2  K  B.  1,  0.  A. ;  and  see  title 
Infants  and  Children. 

(c)  LyleY.  Richards  (1866),  L.  E.  1  H.  L.  222;  and  see  title  Boundaries, 
Fences,  and  Party  Walls,  Yol.  III.,  p.  139. 

{d)  Wallis  V.  Braith  (1882),  21  Ch.  D.  243,  0.  A. ;  Willson  v.  Love,  [1896]  1 
Q.  B.  626,  0.  A. ;  Sainter  v.  Ferguson  (1849),  7  C.  B.  716. 

(e)  Morrell  v.  Frith  (1838),  3  M.  &  W.  402,  overruling  Lloyd  v.  Maund  (1788), 
2  Term  Eep.  760;  Boutledge  v.  Ramsay  (183S),  8  Ad.  &  El.  221 ;  Doe  d.  Curzon 
V.  Edmonds  (1840),  6  M.  &  W.  295.  Linsell  v.  Bonsor  (1835),  2  Bing.  (n.  C.) 
241,  appears  to  have  been  wrongly  decided. 

(/)  Mallan  v.  May  (1843),  11  M.  &  W.  653  ;  Haynes  v.  Doman,  [1899]  2  Ch. 
13,  C.  A. ;  Doivden  and  Pooh,  Ltd.  v.  Pooh,  [1904]  1  K  B.  45,  0.  A.  ;  United 
Bhoe  Machinery  Co.  of  Canada  y.  Brunet,  [1909]  A.  C.  330,  P.O.,  per  Lord 
Atkinson,  at  p.  341. 

{g)  Co.  Litt.  56  b;  Tyson  y.  Smith  (1838),  9  Ad.  &  El.  406,  Ex.  Ch.,  per 
TiNDAL,  C.J.,  at  p.  421;  Bradhurn  y.  Foley  (187&),  3  ■  C.  P.  D.  129,  per 
LiNDLBY,  J.,  at  p.  135  ;  and  see  title  Custom  and  Usages,  Yol.  X.,  pp.  253,  254. 
Similarly  the  reasonableness  of  a  customary  fine  on  the  dropping  of  lives  of 
tenants  of  copyholds  is  for  the  judge  and  not  the  jury  [Wilson  v.  Hoare  (1839), 
10  Ad.  &  El.  236). 

(A)  Matrimonial  Causes  Act,  1857  (20  &  21  Yict.  c.  85),  s.  29 ;  and  see  title 
Husband  and  Wiee. 
(i)  Lhid.,  ss.  28,  29. 
{k)  Ibid.,  s.  33. 
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604.  A  judge  sitting  without  a  jury  decides  the  issues  both  of 
law  and  fact,  and  when  he  is  sitting  with  assessors,  and  differs  from 
them,  he  is  bound  to  decide  in  accordance  with  his  own  opinion  (a). 

Arbitrators  are  bound  by,  and  must  give  effect  to,  the  laws  of 
evidence  (6),  unless  a  relaxation  of  those  laws  is  justified  by  the 
submission  or  by  the  consent,  express  or  implied,  of  the  parties  (c). 

Sect.  8. — Burden  of  Proof. 

605.  In  legal  proceedings  the  general  rule  is  that  he  who  Burden  of 
asserts  must  prove — a  proposition  sometimes  more  technically  proof, 
expressed  by  saying  that  the  burden  of  proof  rests  upon  the  party 

who  substantially  asserts  the  affirmative  of  the  issue. 

This  rule  is  derived  from  the  Koman  law,  and  is  supportable  not 
only  upon  the  ground  of  fairness,  but  also  upon  that  of  the  greater 
practical  difficulty  which  is  involved  in  proving  a  negative  than  in 
proving  an  affirmative. 

In  applying  the  rule,  however,  a  distinction  is  to  be  observed  Distinction 
between  the  burden  of  proof  as  a  matter  of  substantive  law  or  plead-  to  be  drawn 
ing,  and  the  burden  of  proof  as  a  matter  of  adducing  evidence.  The 
former  burden  is  fixed  at  the  commencement  of  the  trial  by  the  state 
of  the  pleadings,  or  their  equivalent,  and  is  one  that  never  changes 
under  any  circumstances  whatever ;  and  if,  after  all  the  evidence 
has  been  given  by  both  sides,  the  party  having  this  burden  on  him 
has  failed  to  discharge  it,  the  case  should  be  decided  against  him  (d). 

606.  In  considering  upon  whom  this  burden  falls,  a  convenient  xhe  test, 
test  is  to  inquire  whether  the  allegation  involved,  be  it  affirmative 

or  negative,  is  or  is  not  essential  to  the  particular  party's  case,  i.e., 
whether  He  would  fail  if  it  were  struck  out  of  the  record.  If  it  be 
essential,  and  he  would  so  fail,  then  the  burden  of  proving  it  is 
upon  him  {e).    Thus,  in  an  action  against  a  tenant  for  not  repairing 

(a)  The  Beryl  (1884),  9  P.  D.  137,  C.  A. ;  The  Owners  of  SS.  Gannet  v.  Owners 
ofSS.  Algoa,  [1900]  A.  C.  234,  236. 

(ft)  Re  Enoch  and  Zaretzkij,  Bock  &  Co. ,[1910]  1  K.  B.  327,  0.  A.  ;  and  see  A.-G. 
V.  Davison  (1825),  1  M'Cle.  &  Yo.  160,  and  East  and  West  India  Dock  Co.  v. 
Kirk  and  Puindall  (1887),  12  App.  Gas.  738. 

(c)  Evidence  which  strictly  is  inadmissible  is  admitted  in  many  references 
where  the  parties  or  arbitrators,  or  both,  are  not  familiar  with  the  law  of  evidence 
or  no  objection  is  taken,  and  in  cases  where  an  arbitrator  admits  that  which 
is  not  evidence  even  if  he  knows  it  to  be  inadmissible  at  law  {Hagger  v.  Baker 
(1845),  14  M.  &  W.  9),  the  court  will,  in  its  discretion,  refuse  to  set  his  award 
aside  if  his  decision  was  not  misconduct  but  mere  mistake  {James  v.  James 
(1889),  23  Q,.  B.  D.  12,  0.  A),  but,  strictly,  that  which  is  not  evidence  can  only 
be  admitted  by  consent,  express  or  implied,  of  the  parties,  e.g.,  where  an 
umpire  is  appointed  in  accordance  with  the  practice  in  a  particular  trade,  and 
it  has  been  customary  in  the  trade  for  umpires  so  appointed  to  apply  their  own 
knowledge  of  the  trade  to  the  particular  case.  The  statements  to  the  contrary 
hy  the  judges  of  the  Court  of  Appeal  in  Re  Keighley,  Maxsted  &  Go.  and  Durant 

Co.,  [1893]  1  Q.  B.  405,  0.  A.,  are  qualified  by  the  express  statement  by 
Kay,  L.J.,  at  p.  415,  that  the  court  was  not  satisfied  that  the  evidence  referred 
to  in  the  judgment  in  that  case  was  inadmissible,  and  are  therefore  only  dicta. 
See  also  as  to  this  case,  Re  Enoch  and  Zaretzky,  Bock  &  Co.,  supra,  jper  Far- 
well,  L. J.,  at  p.  335.  Generally,  as  to  evidence  before  arbitrators,  see  title 
AUBITRATION,  Yol.  I.,  p.  462. 

(d)  R.  v.  Stoddart  (1909),  25  T.  L.  E.  612,  0.  0.  A.;  Pickup  v.  Thames 
Insurance  Co.  (1878),  3  Q.  B.  D.  594,  599,  600,  0.  A. ;  Wakelin  v.  London  and 
South  Western  Rail.  Co.  (1886),  12  App.  Gas.  41. 

(e)  Mills  V.  Burher  (1836),  1  M.  &  W.  425,  427  ;  Abrath  v.North  Eastern  RaiL 
Co.  (1883),  11  Q.  B.  D.  440,  0.  A.,  per  Bowen,  L.J.,  at  p.  457. 
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Sect.  3. 
Burden  of 
Proof. 


Division  of 
burden. 


Burden  of 

adducing 

evidence. 


according  to  covenant,  proof  of  non-repair,  though  a  negative 
averment,  is  upon  the  plaintiff  ( /),  as  also,  in  an  action  for  malicious 
prosecution,  is  the  burden  of  proving  the  absence  of  reasonable 
and  probable  cause  (g).  On  the  other  hand,  in  an  action  for  false 
imprisonment,  proof  of  the  existence  of  reasonable  cause  is  upon 
the  defendant,  since  arrest,  unlike  prosecution,  is  per  se  a  tort,  and 
thus  calls  for  justification  (h). 

Where,  however,  there  are  several  issues  in  a  case  the  burden  is 
sometimes  divided,  each  party  having  the  burden  of  proof  of  one  or 
more  of  the  issues  cast  upon  him,  and  the  above  test  may  conse- 
quently have  to  be  applied  to  each  of  these  in  turn.  But,  in  a 
general  way,  the  incidence  of  the  issues  is  already  pre-determined 
by  law,  so  that,  with  regard  to  this  sense  of  the  term  "  burden  of 
proof,"  little  difficulty  will  usually  arise.  Thus,  in  an  action  for 
damage  to  goods  shipped  under  a  charterparty  containing  the  usual 
exception  as  to  damage  by  perils  of  the  sea,  the  burden  (where 
nothing  is  admitted  by  either  party)  is  upon  the  plaintiff  to  prove 
the  contract  and  damage  or  non-delivery,  upon  the  defendant  to 
prove  that  the  damage  arose  by  the  perils  excepted,  and  upon  the 
plaintiff,  in  reply,  to  prove  negligence  by  the  defendant  disentitling 
him  to  the  benefit  of  the  exception  (^).  Similarly,  in  an  action 
against  an  innkeeper  for  loss  of  his  guest's  luggage,  where  the  loss 
is  admitted,  but  the  defences  are  (1)  contributory  negligence,  and 
(2)  statutory  exemption  beyond  £30 — the  burden  is  upon  the 
defendant  as  to  the  first  plea,  and  upon  the  plaintiff,  in  reply,  to 
show  wilful  act,  default,  or  neglect  of  the  defendant  so  as  to  disentitle 
the  latter  to  the  statutory  exemption  {k). 

607.  The  burden  of  proof,  in  the  sense  of  adducing  evidence, 
on  the  other  hand,  is  a  burden  which  may  shift  continually 
throughout  the  trial,  according  as  the  evidence  in  one  scale  or  the 
other  preponderates  (l) .  This  burden  rests  upon  the  party  who 
would  fail  if  no  evidence  at  all,  or  no  more  evidence,  as  the  case 
may  be,  were  adduced  by  either  side.  In  other  words,  it  rests, 
before  any  evidence  whatever  is  given,  upon  the  party  who  has  the 
burden  of  proof  on  the  pleadings,  i.e.,  who  asserts  the  affirmative 
of  the  issue ;  and  it  rests,  after  evidence  is  gone  into,  upon  the 
party  against  whom,  at  the  time  the  question  arises,  judgment 
would  be  given  if  no  further  evidence  were  adduced  by  either 
side  (m).    The  rule,  in  this  sense,  applies  not  only  to  matters 

(/)  Soward  v.  Leggatt  (1836),  7  C.  &  P.  613. 

Ig)  Ahrath  v.  North  Eastern  Bail  Co.  (1886),  11  App.  Cas.  247. 

{h)  Hicks  V.  Fauljcner  (1878),  8  0.  B.  D.  167,  170. 

(i)  The  Glendarroch,  [1894]  P.  226,  0.  A.  V^here  the  negligence  alleged  is 
criininal  it  is  not  necessary  to  give  such  evidence  as  would  suffice  to  convict 
{Vaughton  v.  London  and  North  Western  Bail.  Co.  (1874),  L.  E.  9  Exch.  93).  See 
title  Shipping  and  Navigation. 

{k)  Medawar  v.  Grand  Hotel  Co.,  [1891]  2  Q.  B.  11,  C.  A.  See  title  Inns  and 
Innkeepers. 

(Z)  Ahrath  v.  North  Eastern  Rail.  Co.,  supra;  Pickup  v.  Thames  Insurance  Co. 
(1878),  3  Q.  B.  D.  594,  599,  600,  C.  A.  ;  Wakelin  v.  London  and  South  Western 
Rail.  Co.  (1886),  12  App.  Cas.  41  ;  R.  v.  Stoddart  (1909),  25  T.  L.  E.  612,  C.  0.  A. 

(m)  Ahrath  v.  North  Eastern  Rail.  Co.,  supra ;  Wakelin  v.  London  and  South 
Western  Rail.  Co.,  supra,  0.  A.,  as  reported  at  [1896]  1  Q.  B.  189,  n.,  196,  n. 
If  in  an  action  for  negligent  driving  of  an  omnibus,  the  plaintiff  proves  that  the 
person  driving  was  the  conductor  and  not  the  regular  driver,  the  burden  is  cast 
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which  are  the  subject  of  express  allegation  in  the  pleadings,  but     Sect.  3. 
also  to  those  that  relate  merely  to  the  admissibility  of  evidence  or    Burden  of 
to  the  construction  of  documents.    Thus,  a  party  desiring  to  adduce  Proof, 
a  hearsay  statement       or  secondary  evidence  of  a  lost  deed  (o), 
must  first  establish  the  conditions  necessary  to  its  reception  ;  and 
if  a  document  be  ambiguous,  the  party  tendering  it  has  the  burden 
of  showing  that  his  interpretation  thereof  is  correct  (jp). 

608.  There  are  two  cases  in  which  the  burden  of  adducing  Exceptions: 
evidence  is  liable  to  be  shifted  from  the  party  on  whom  it  would 
naturally  fall,  and  which,  therefore,  may  be  considered  as  exceptions 
to  the  above  general  rule : — 

(1)  When  there  exists  a  rebuttable  presumption  of  law  in  favour  (i)  Rebut- 
of  a  party,  the  burden  of  rebutting  it  lies  upon  his  opponent.  table  pre- 

Thus,  a  party  suing  upon  a  bill  of  exchange  need  not,  in  the  first  of^a^^J^^^ 
instance,  give  any  evidence  of  consideration,  or  that  he  is  a  holder 
in  due  course,  the  presumption  on  each  of  these  points  being  in 
favour  of  the  plaintiff  (^).  In  the  same  way,  the  burden  of  proving 
the  death  of  any  person  is  upon  the  party  asserting  it ;  but  if  such 
party  gives  evidence  that  the  person  concerned  has  not  been  heard 
of  for  seven  years  by  those  most  likely  to  hear  of  him,  the  presump- 
tion of  death  will  arise,  and  the  burden  of  disproof  be  shifted  to  the 
party's  opponent  (r).  So,  on  a  charge  of  manslaughter  by  negligent 
driving,  proof  of  the  killing  will  throw  upon  the  defendant  the  burden 
of  showing  that  he  exercised  proper  care,  since  the  presumption  is 
that  the  killing  was  unlawful  (s). 

In  many  cases,  however,  the  burden  of  proof  has  been  arbitrarily 
fixed  by  statute,  so  that  no  single  uniform  rule  will  apply. 

(2)  Where  the  truth  of  a  party's  allegation  lies  peculiarly  within  (2)  Facts 
the  knowledge  of  his  opponent,  the  burden  of  disproving  it  lies  upon 

the  latter.  ^  knowledge 

The  principle  of  this  exception  has  frequently  been  recognised,  of  opponent, 
both  by  the  Legislature  {t)  and  in  decided  cases  (a).    On  the  other 

on  him  to  give  evidence  that  the  conductor  was  acting  within  the  scope  of  his 
employment  {Beard  v.  London  General  Omnihus  Co.,  [1900]  2  Q.  B.  530,  C.  A.). 

(n)  R  V.  Thompson,  [1893]  2  Q.  B.  12,  0.  C.  E. 

(o)  Stephen,  Digest  of  the  Law  of  Evidence,  oth  ed.,  art.  97. 

[p]  Falck  v.  Williams,  [1900]  A.  C.  176,  181,  P.  0. 

(q)  Bills  of  Exchange  Act,  1882  (45  &  46  Yict.  c.  61),  s.  30.  As  to  this 
presumption  and  the  shifting  of  the  burden  of  proof,  see  title  Bills  OF 
Exchange  etc.,  Vol.  II.,  p.  499. 

(r)  See  p.  500,  post. 

(s)  E.  v.  Cavendish  (1873),  8  L  E.  C.  L.  178,  C.  0.  E. 

{t)  See,  e.g.,  Foreign  Enlistment  Act,  1870  (33  &  34  Yict.  c.  90),  ss.  8,  9, 
where  the  burden  is  cast  upon  the  builder  of  a  ship  to  prove  that  he  did  not 
know  she  was  to  be  employed  in  contravention  of  the  Act. 

(a)  Apothecaries  Co.  v.  Bentley  (1824),  Ey.  &  M,  159  (action  for  penalties 
against  a  person  for  practising  as  an  apothecary  without  a  certificate,  proof  of  the 
certificate  held  to  lie  on  the  defendant  as  being  peculiarly  within  his  knowledge) ; 
and  see  i>ictoz  v.  Evans  (1794),  6  Term  Eep.  57  ;  R.  v.  Turner  (1816),  5  M.  &  S. 
206;  Hihhs  v.  Ross  (1866),  L.  E.  1  Q.  B.  534,  541 ,  _per  Melloii,  J.,  and  see  iUd., 
p.  543,  where  the  present  doctrine  is  apparently  countenanced  by  Blackburn,  J. ; 
Magdalen  Hospital  [Governors)  v.  Knotts  (1877),  8  Ch.  D.  709,  724,  C.  A. ;  Mahmy 
V.  Waterford,  Limerick,  and  Western  Rail.  Co.,  [1900]  2  1.  E.  273 ;  Poivell  v. 
M'GIynn  and  Bradlaw,  [1902]  2  I.  E.  154,  where  it  is  accepted  by  Boyd,  J.,  at 
p.  175,  and  apparently  by  O'Brien,  L.C.  J.,  at  p.  185,  but  denied  by  Barton,  J.,  at 
p.  169 ;  General  Accident  L'ire  and  Life  Assurance  Corporation  v.  Robertson  {or 
Hunter)  (1909),  25  T.  L.  E.  685,  686,  H.  L. 
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Sect.  3.  hand,  its  validity  has  been  several  times  challenged  by  high  autho- 
Burden  of  rities  (h),  and  having  regard  to  this  conflict  of  opinion,  the  following 
Proof.  statement  of  the  point  is,  perhaps,  the  one  which  is  the  least  open 
to  objection  : — In  considering  the  amount  of  evidence  necessary 
to  shift  the  burden  of  proof,  the  court  has  regard  to  the  oppor- 
tunities of  knowledge  with  respect  to  the  fact  to  be  proved  which 
may  be  possessed  by  the  parties  respectively  "(c). 


Part  11. — Facts  which  may  be  Proved. 

Sect.  1. — Facts  in  Issue. 

609.  The  facts  which,  in  any  particular  case,  are  legally  essential 
to  establish  the  claim  or  defence  of  the  parties  respectively,  and 
which  have  been  alleged  on  the  one  side  and  denied  on  the  other, 
are  technically  termed  facts  in  issue  (cQ.  In  the  vast  majority  of 
cases  these  facts  are  all  pre-determined  by  substantive  law  ;  they 
form  a  class  apart,  with  which  logic  has  nothing  necessarily  to  do, 
and  it  is  these  alone  which  can  be  submitted  for  decision  to  a 
tribunal.  This  is  sometimes  expressed  by  saying  that  an  issue  is 
never  raised  as  to  a  merely  relevant  or  evidential  fact(e).  Having 
got  a  fact  in  issue,  it  becomes  a  question  how  far  it  may  be  con- 
sidered the  subject  of  evidence  (/).  It  seems  natural  enough 
to  say,  "  Evidence  may  be  given  in  any  proceeding  of  any  fact  in 
issue "  (g) ;  but  in  practice  this  is  not  literally  true.  Suppose, 
for  example,  that  A.  is  charged  with  the  murder  of  B.  and  pleads 
not  guilty,  and  that  the  following  facts  are  in  issue :  (1)  The  fact 
that  A.  killed  B. ;  (2)  the  fact  that  A.  was  at  the  time  prevented 
by  disease  from  knowing  right  from  wrong ;  and  (3)  the  fact  that 
A.  had  received  from  B.  such  provocation  as  would  reduce  the 
offence  to  manslaughter  (h).    If  each  of  these  statements  was  turned 

(&)  "  The  proof  may  be  difficult  where  the  matter  is  peculiarly  within  the 
defendant's  knowledge,  but  that  does  not  vary  the  rule  of  law  "  (Doe  d.  Bridger 
V.  Whitehead  (1838),  8  Ad.  &  El.  oil,  per  Lord  Denma^^",  O.J.,  at  p.  575);  **I 
doubt  whether  those  expressions  are  not  too  strong.  They  are  right  as  to  the 
weight  of  the  evidence,  but  there  must  be  some  evidence  to  start  it,  in  order  to 
cast  the  onus  on  the  other  side"  {Elkin  v.  Janson  (1845),  13  M.  &  W.  655,  per 
Alderson,  B.,  at  p.  662);  and,  in  a  leading  and  more  modern  case: — "It  has 
been  said  that  an  exception  exists  in  those  cases  where  the  facts  lie  peculiarly 
within  the  knowledge  of  the  opposite  party.  The  counsel  for  the  plaintiff  has 
not  gone  the  length  of  contending  that  in  all  those  cases  the  onus  shifts.  ...  I 
think  that  a  proposition  of  that  kind  cannot  be  maintained  and  that  the  excep- 
tions supposed  to  be  found  amongst  cases  relating  to  the  game  laws  may  be 
explained  on  special  grounds"  (Ahrath  v.  North  Eastern  Bail.  Co.  (1883),  11 
Q.  B.  D.  440,  C.  A.,  per  Bowen,  Ik  J.,  at  pp.  457,  458). 

(c)  Stephen,  Digest  of  the  Law  of  Evidence,  6th  ed,,  art.  96. 

{d)  Ibid.,  art.  1. 

(e)  Wharton,  Law  of  Evidence  in  Civil  Issues,  s.  26. 

(/)  A  judge  has  no  right  to  nonsuit  the  plaintiff  without  his  consent  on  his 
counsel's  opening  statement  {Fletcher  v.  London  and  North  Western  Rail.  Co., 
[1892]  1  Q.  B.  122,  0.  A.).  Where  defendant  has  admitted  all  the  facts  pleaded, 
the  plaintiff  will  not  be  allowed  to  call  evidence,  except  by  leave  of  the  court 
on  special  grounds  {The  Eardivlck  (1883),  9  P.  D.  32;  The  Rothlury  (1893),  10 
T.  L.  E.  60). 

{g)  Stephen,  Digest  of  the  Law  of  Evidence,  6th  ed,,  art.  2. 
(h)  l&'ioJ.,  illustration  to  art.  2. 
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into  an  interrogatory  and  put  to  a  witness — e.g.,  "  Did  A.  kill  B.  ?  " 
— the  court  would  at  once  disallow  it  as  a  leading  question  (i) ;  but 
even  supposing  the  form  to  be  corrected  to  the  familiar  Tell  us 
what  happened,"  and  the  witness  were  to  reply,  A.  killed  B. ;  A. 
did  not  know  right  from  wrong  ;  A.  received  such  provocation  as 
reduces  his  offence  to  manslaughter,"  the  answers  would  still  be 
excluded,  because  they  involve  inferences  of  law  or  fact  which  it  is 
the  province  of  the  court  or  jury,  and  not  of  the  witness,  to  draw  (/*:). 
In  simple  cases,  involving  no  inference  on  the  part  of  the  witness, 
this  objection  does  not  apply,  e.g.,  in  an  action  of  slander,  where 
a  fact  in  issue  may  be  merely  whether  the  defendant  spoke  the  words 
or  not  (/).  Nor  does  it  apply  where,  as  on  questions  of  identity,  though 
an  inference  or  impression  is  stated,  it  is  not  always  possible  to  give 
the  bases  thereof.  Wherever  the  inference  is  doubtful,  however,  the 
proper  course  is  for  the  witness  to  state  the  incidents  relied  on  as 
constituting  or  amounting  to  the  main  fact,  and  not  the  latter  yer  se. 

There  are  many  incidents,  however,  which,  though  not  strictly  Incidents  not- 
constituting  a  fact  in  issue,  may  yet  be  regarded  as  forming  a  part  facUnL^sue 
of  it,  in  the  sense  that  they  closely  accompany  and  explain  that 
fact.  In  testifying  to  the  matters  in  issue,  therefore,  witnesses 
must  state  them  not  in  their  barest  possible  form,  but  with  a 
reasonable  fulness  of  detail  and  circumstance  (m).  These  con- 
stituent or  accompanying  incidents  are  in  law  said  to  be  admissible 
as  forming  part  of  the  res  gesta  or  main  fact  (n) ;  and,  when  they 
consist  of  declarations  accompanying  an  act,  are  subject  to  three  im- 
portant qualifications :  (1)  They  must  not  be  made  at  such  an  interval 
as  to  allow  of  fabrication,  or  to  reduce  them  to  the  mere  narrative 
of  a  past  event  (o) ;  (2)  they  must  relate  to,  and  can  only  be  used 
to  explain,  the  act  they  accompany,  and  not  independent  facts  prior 


(i)  See  p.  594,  post. 

(k)  Boniield  v.  Smith  (1844),  12  M.  &  W.  405,  wliere  tlie  point  in  issue  wa» 
whether  A.  sold  goods  to  B.  solely,  or  to  B.  and  C.  jointly,  and  it  was  held  that 
A.  could  not  be  asked,  "  With  whom  did  you  deal  ?  "  but  that  he  might  properly 
have  been  asked  questions  as  to  any  particular  acts  that  were  done  by  the 
parties;  Bigg  Y.Manchester,  Sheffield,  and  Lincoln  shwe  Rail.  Co.  (1866),  14  W.  R. 
834,  where  the  question  for  decision  was  whether  a  railway  platform  was 
dangerous,  and  it  was  held  that  the  opinions  of  witnesses  that  it  was,  or  was  not 
so,  were  inadmissible,  though  a  statement  that  it  was  slippery  etc.  was  allowed ; 
Seed  V.  Higgins  (1860),  8  H.  L.  Cas.  550,  per  Lord  Wensleydale,  at  pp.  565, 
566  (question  of  infringement  of  patent :  experts,  though  they  may  give  their 
opinions  on  the  points  of  science  involved,  may  not  testify  that  there  has,  or  has 
not  been,  an  infringement);  Grove  v.  Biduwayo  Estate  and  Trust  Co.  (1898),. 
Times,  30th  March,  C.  A.  (experts  not  allowed  to  be  asked  whether  a  certain 
corporation  was  a  "  gold-mining  company,"  as  it  depended  on  the  construction 
of  the  prospectus  etc.). 

(?)  Clarke  v.  Main  (1904),  Times,  24th  March. 

(m)  Phipson,  Law  of  Evidence,  4th  ed.,  p.  45. 

{n)  The  principle  of  admission  is  that  the  declarations  are  ^ars  m*  ^esfce " 
[Rouch  V.  Oreat  Western  Rail.  Co.  (1841),  1  Q.  B.  51,  per  Lord  Denman,  C.J.,  at 
p.  60).  As  to  what  constitute  the  res  gestae,  in  criminal  cases,  see  title  Criminal 
Law  and  Procedure,  Vol.  IX.,  pp,  379—381. 

[o)  Thompson  v.  Trevanion  (1693),  Skin.  402  (action  by  husband  and  wife  for 
injuries  to  latter  :  statement  of  wife,  "immediate  upon  the  hurt  received  and 
before  she  had  time  to  devise  anything  to  her  own  advantage,"  admitted)  ;  Th& 
Schwalbe  (1859),  Sw.  521  (collision  action  :  statement  by  pilot  after  his  ship  was 
cut  away  and  while  she  was  backing,  "The  damned  helm  is  still  a-starboard," 
received) ;  Agassiz  v.  London  Tramway  Co.  (1872),  21  W.  E.  199  (action 
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or  subsequent  thereto  ;  and  (3)  though  admissible  to  explain,  or 
corroborate,  they  are  not  in  general  to  be  taken  as  any  proof  of 
the  truth  of  the  matters  stated  (q) :  they  are  consequently  not,  in 
any  strict  sense,  to  be  classed  as  exceptions  to  the  hearsay  rule  (r). 

610.  With  regard  to  the  proof  of  mental  and  physical  con- 
ditions, certain  limitations  prevail.  Thus,  although  witnesses 
may  give  evidence  of  their  own  mental  or  physical  condition  at  a 
given  time,  they  may  not  testify  directly  as  to  that  of  others, 
but  should  state  the  facts  from  which  the  condition  may  be 
inferred.  When,  then,  the  bodily  or  mental  feelings  of  another 
person  are  material  to  be  proved,  the  usual  expressions  of  such 
feelings  made  at  the  time  by  such  person  may  be  shown  (s).  If 


against  tramway  company  for  injury  to  passenger  :  remark  by  fellow  passenger 
to  conductor,  a  few  minutes  after  tlie  collision,  The  driver  ought  to  be 
reported,"  and  the  conductor's  reply,  "He  has  already  been  reported,  for  he 
has  been  off  the  line  five  or  six  times  to-day,"  rejected,  the  transaction  being 
over,  and  the  remark  referring  not  to  the  res,  but  to  the  past  acts,  of  the  driver)  ; 
Smith  V.  Blahey  (1867),  L.  E.  2  Q.  B.  326  (question  as  to  terms  on  which  A.'s 
country  agent  bought  goods  from  B. :  letter  to  A.  by  the  agent,  immediately 
after  the  sale,  stating  the  terms,  rejected) ;  R.  v.  Bedingfield  (1879),  14  Cox,  C.  C. 
341  (charge  of  murder  :  exclamation  of  deceased,  while  rushing  with  her  throat 
cut  out  of  a  house  entered  by  prisoner  a  minute  or  two  before,  of  *  *  Oh  aunt,  see 
what  Bedingfield  has  done  to  me,"  rejected,  the  transaction  being  over)  ;  see  also 
B.  V.  Goddard  (1882),  15  Cox,  0.  C.  7  ;  Gilhey  v.  Great  Western  Mil.  Co.  (1910), 
102  L.  T.  202,  C.  A.  In  B.  v.  Bedingfield,  supra,  CocKBURN,  C.J.,  is  generally 
considered  to  have  applied  the  rule  too  strictly  ;  on  the  other  hand,  the  dictum  of 
Lord  Denman,  O.J.,  in  RoiLch  v.  Great  Western  Rail.  Co.  (1841),  1  Q.  B.  51,  that 
**  concurrence  of  time,  though  material,  is  not  essential,  "  seems  to  err  in  the 
opposite  direction,  the  weight  of  authority  favouring  a  substantial,  though  not 
a  literal,  contemporaneousness.  Where,  however,  the  act  is  of  a  continuous 
nature — e.g.,  prolonged  residences  in  cases  of  domicil — declarations  made  at  any 
time  during  its  currency  may  properly  be  received  [Doucet  v.  Geoghegan  (1878), 
9  Oh.  D.  441,  0.  A. ;  Re  Grove,  Vaucher  v.  Treasury  Solicitor  (1888),  40  Oh.  D. 
216,  0.  A.).  For  a  consideration  of  the  cases  decided  under  the  old  bankruptcy 
law,  some  of  which  contain  very  loose  dicta  on  this  point,  see  Law  Quarterly 
Eeview,  Yol.  XIX.,  pp,  445—447. 

{p)  Hyde  v.  Palmer  (1863),  32  L.  J.  (q.  B.)  126  (question  whether  an  article 
patented  by  A.  in  1849  had  been  publicly  sold  by  B.  in  1846  :  evidence  that  B. 
in  selling  the  same  article  in  1850  had  then  remarked,  "  This  is  a  new  article 
which  I  don't  want  fully  known,"  rejected  to  show  that  the  sale  in  1846  was  also 
a  private  one) ;  and  see  Agassiz  v.  London  Tramiuay  Co.  (1872),  21 W.  R  199,  where 
a  stateme5it  accompanying  an  act  was  rejected  because  relating  to  prior  acts. 

{q)  Perkins  v.  Vaughan  (1842),  4  Man.  &  O.  988  (statement  by  acceptor  of  bill, 
when  refusing  to  pay,  that  his  signature  had  been  forged  by  the  drawer, 
admitted  to  show  the  good  faith  of  the  presenter  in  taking  criminal  proceedings 
against  the  drawer,  but  not  to  prove  the  forgery) ;  Milne  v.  Leisler  (1862),  7 
H.  &  N.  786  (question  whether  A.  sold  goods  to  B.  personally,  or  to  B.  as  agent 
for  0.  :  letter  by  A.  to  his  own  agent,  asking  him  to  enquire  as  to  credit  of  0., 
and  also  of  B.,  who  is  making  large  purchases  for  0.,"  admitted  in  A.'s  favour, 
to  corroborate  other  evidence,  though  not  as  any  proof  per  se,  that  B.'s  purchase 
was  for C);  The  Aylesford  Peerage  (1885),  11  App.  Gas,  1  (question  as  to  legiti- 
macy of  child  born  in  wedlock :  letter  from  mother  to  friends  stating  that  an 
adulterer  was  the  father  of  her  child  admitted,  not  as  evidence  of  truth  of  that 
statement,  but  as  part  of  adulterous  conduct,  leading  to  the  conclusion  of 
illegitimacy). 

(r)  See  pp.  455  et  seq.,  post. 

{s)  *'  There  is  nothing  outside  a  man's  mind  which  is  a  certain  indication  of 
what  is  going  on  inside,  yet  you  must  look  into  it  if  you  are  going  to  find  fraud 
against  him,  and  unless  you  think  you  see  what  must  have  been  in  his  mind 
you  cannot  find  him  guilty  of  fraud"  {Angus  v.  Clifford,  [1891]  2  Oh.  449,  per 
BowEN,  L.J.,  at  p.  471). 
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these  were  the  natural  language  oi  the  affection,  whether  of  body 
or  mind,  they  furnish  satisfactory  evidence,  and  often  the  only 
proof,  of  its  existence ;  and  the  question  whether  they  were  real 
or  feigned  is  for  the  jury  to  determine  (t).  Such  declarations  are 
sometimes  considered  to  fall  within  the  re^  gesta  principle,  and 
sometimes  to  form  a  special  category  of  their  own  :  in  either  view, 
however,  they  are  admitted  merely  as  manifestations  from  which 
the  given  condition  may  be  inferred,  and  not  as  assertions  establish- 
ing the  truth  of  the  facts  stated  (a).  So  the  answers  of  patients  to 
inquiries  by  medical  men  and  others,  are  admissible  to  prove  their 
state  of  health,  provided  the  answers  be  confined  to  contemporaneous 
symptoms,  and  are  not  in  the  nature  of  a  narrative  as  to  how  or  by 
whom  the  injuries  were  caused  (Z>).  Again,  where  it  is  material  to 
prove  the  terms  upon  which  two  persons  have  lived,  their  conversa- 
tions and  correspondence  with  each  other,  or  with  third  parties,  are 
admissible  (c) ;  though,  in  the  case  of  letters,  in  order  to  guard' 
against  collusion,  independent  evidence  may  be  required  that  they 
were  written  before  any  suspicion  of  collusion  could  arise  (d). 

Sect.  2— Facts  relevant  to  the  Issue. 
Sub-Sect.  1 — In  General. 

611.  Facts  relevant  to  the  issue  are  facts  which  tend,  directly  Facts  relevant 
or  indirectly,  to  prove  or  disprove  a  fact  in  issue  or  to  prove  directly  to  the  issue, 
some  relevant  fact. 

Strictly  speaking,  legal  and  logical  relevancy  are  not  quite 
conterminous,  law  in  some  cases  rejecting  as  the  basis  of  an 
inference  ■  matters  which  logic  would  accept,  e.g.,  similar  occur- 
rences and  character ;  in  others  prescribing  as  legal  proof  arbi- 
trary requirements  which  have  no  logical  bearing  on  the  issue, 
e.g.,  search  and  similar  incidents  necessary  to  admit  secondary 
evidence  of  documents.  In  the  main,  however,  the  legal  and  logical 
theories  coincide,  and  in  the  vast  majority  of  cases  the  law  will 
accept  as  evidence  those  matters  which  are  indicated  as  such  by  the 
ordinary  course  of  human  experience. 

It  is  not  possible  to  classify  all  the  facts  which  may  be  relevant  in 
a  judicial  inquiry  ;  but  experience  shows  that  in  courts  of  law 
certain  important  classes  of  fact  tend  continually  to  recur  as  the 
bases  of  proof.  These  may,  for  convenience,  be  roughly  grouped 
under  three  main  divisions  :  (1)  facts  probative  of  the  main  fact  ; 

(2)  facts  showing  the  identity  or  connection  of  the  parties ;  and 

(3)  facts  showing  state  of  mind. 

{t)  Taylor,  Law  of  Evidence,  10th  ed.,  s.  580. 

(a)  Phipson,  Law  of  Evidence,  4th  ed.,  p.  50;  and  see  B.  v.  Gunnell  (1886), 
16  Cox,  C.  C.  154,  C.  C.  E. 

(&)  Oonrdner  Peerage  Claim  (1727),  Le  Marchant's  Eeporfc,  pp.  169 — 179  ;  R.  v. 
Blandij  (1752),  18  State  Tr.  1117  ;  Aveson  v.  Kinnaird  {Lord)  (1805),  6  East,  188  ; 
R.  V.  Guttridge  (1840),  9  C.  &  P.  471,  473 ;  R.  y.  Nicholas  (1846),  2  Car.  &  Kir. 
246,  248  ;  R.  v.  Johnson  (1847),  2  Car.  &  Kir.  354  ;  R.  v.  Gloster  (1888),  16  Cox, 
C.  C.  471  ;^  Gilleij  V.  Great  Western  Rail.  Co.  (1910),  102  L.  T.  202,  C.  A.  As  to 
the  exceptional  case  of  complaints  in  charges  of  rape,  see  p.  446,  post. 

(c)  Trelawney  v.  Colman  (1817),  2  Stark.  191, 193 ;  Willis  v.  Bernard  (1832),  1 
L.  J.  (c.  p.)  118  ;  Winter  v.  Wroot  (1834),  1  Mood.  &  E.  404. 

{d)  Edwards  v.  Crock  (1801),  4  Esp.  39  ;  Trelawney  v.  Colman,  supra ;  Houli- 
ston  V.  Smyth  (1825),  2  C.  &  P.  22,  24;  Wilton  v.  Webster  {1835),  7  C.  &P.  198. 
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Sub-Sect.  2. — Facts  Probative  of  the  Main  Fact. 

612.  Facts  which  have  a  natural  and  logical  tendency  to  prove  or 
disprove  the  main  fact,  or  which  experience  ordinarily  shows  to 
have  that  effect,  are,  in  general,  also  legally  admissible.  Thus,  the 
question  being  whether  A.  is  the  child  of  B.,  the  fact  that  in 
appearance  A.  closely  resembles  B.  is  relevant  and  admissible  (e). 
So,  the  question  being  whether  A.  survived  B.  in  a  shipwreck  in 
which  both  lost  their  lives,  the  fact  that  A.  was  stronger,  in  better 
health,  and  a  more  expert  swimmer  than  B.  is  relevant  (/).  On 
the  other  hand,  where  the  question  is  whether  the  pupils  at  a  certain 
school  were  badly  fed  and  lodged,  evidence  that  they  were  badly 
educated  should  be  rejected  as  irrelevant  to  that  issue  {g). 

There  are  other  classes  of  facts,  however,  of  common  occurrence 
in  courts  of  law,  but  whose  probative  bearing  is  much  less  obvious, 
and  which,  to  the  lay  mind,  might  in  many  cases  seem  to  have  a 
"merely  fanciful  and  remote  connection  with  the  issue.  The  law, 
nevertheless,  allows  them  to  be  proved  for  what  they  are  worth, 
leaving  their  weight  to  be  determined  by  the  circumstances  of  each 
individual  case. 

613.  In  many  cases  the  existence  of  the  main  fact  may  be  shown 
by  proving  its  previous  existence  at  a  reasonably  proximate  date,  there 
being  a  probability  that  certain  conditions  or  relations  continue. 
This  was  formerly  regarded  as  a  presumption  of  law,  but  the  better 
opinion  now  is  that  it  is,  in  most  cases,  merely  a  probability, 
or  presumption  of  fact,  which  will  vary  with  the  particular 
circumstances  {h). 

The  most  important  application  of  this  principle  arises  in  the  case 
of  human  life,  as  to  which  an  inference  of  fact  may  legitimately  be 
drawn  that  a  person  alive  and  in  health  at  a  certain  time  was  alive 
a  short  time  (i),  or  even  several  years  (J),  later.  Similar  inferences 
have  also  been  drawn  in  the  case  of  sanity  {k),  insanity  (?),  religious 
opinions        partnership       the  tenure  of  land  (o)  or  office  (|>), 

(e)  Bagot  v.  Bagot  (1878),  1  L.  E.  Ir.  308 ;  Burnahy  v.  Baillie  (1889),  42  Ch.  D, 
282,  290. 

(/)  Sillich  V.  Booth  (1841),  11  L.  J.  (CH.)  41 ;  but  not  the  mere  fact  that  A. 
was  a  male  and  B.  a  female  {Underwood  v.  Wing  (1855),  4  De  Gr.  M.  &  G.  633 ; 
Wing  V.  Angrave  (1860),  8  H.  L.  Cas.  183) ;  see  also  Durrani  v.  Friend  (1851), 
5  De  G.  &  Sm.  343,  and  B.  v.  Eay  (1767),  1  Wm.  Bl.  640. 

(g)  Boldron  v.  Widdows  (1824),  1  C.  &  P.  65. 

{h)  E.g.,  the  fact  that  defendant  was  driving  a  motor  car  when  stopped  i& 
some  evidence  that  he  had  been  driving  it  at  a  recent  stage  of  the  same  journey 
(Beresford  v.  St.  Albans  Justices  (1905),  22  T.  L.  E.  1). 

(i)  Be  Phene's  Trusts  (1870),  5  Oh.  App.  139 ;  B.  v.  Lumley  (1869),  L.  E. 
1  0.  0.  E.  196 ;  Be  Connor  (1892),  29  L.  E.  Ir.  261 ;  Be  Aldersey,  Gibson  v.  Hall, 
[1905]  2  Ch.  181,  185. 

(;■)  B.  V.  Willshire  (1881),  6  Q.  B.  D.  366,  C.  C.  E.  (eleven  years) ;  B.  v.  Jones 
(1883),  15  Cox,  C.  0.  284,  0.  C.  E.  (seventeen  years). 

{k)  Dyce  Sombre  v.  Troup  (1856),  Dea.  &  Sw.  22,  38 ;  Sutton  v.  Sadler  (1857),. 
26  L.  J.  (c.  p.)  284. 

(Z)  Smith  V.  Tebbitt  (1867),  L.  E.  1  P.  &  D.  398. 

(m)  A.-G.  V.  Bradlaugh  (1884),  Cab.  &  El.  467—469  ;  and  see  title. 
Ecclesiastical  Law,  Vol.  XI.,  p.  357,  note  {n). 

(n)  Clark  v.  Alexander  (1844),  8  Scott  (n.  e.),  147,  161  ;  Brown  v.  Wren 
Brothers,  [1895]  1  Q.  B.  390. 

(o)  Bichett  v.  Backham  (1868),  4  Ch.  App.  190. 

(p)  B.  V.  Budd  (1805),  5  Esp.  230. 
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and  the  seitlement  of  paupers  (q).    So,  in  the  absence  of  evidence     Sect.  2. 
to  the  contrary,  a  debt  once  proved  to  exist  is  presumed  to  remain  Facts 
unpaid  (r).    And  where  adultery  has  been  proved,  its  continuance  relevant  to 
will  be  presumed  while  the  parties  live  under  the  same  roof  (s) ;  but   the  Issue, 
if  the  continuance  of  a  condition  is  unlawful  it  will  not  in  general 
be  presumed  (a). 

The  presumi)tion  of  continuance  may  operate  retrospectively,  and 
it  has,  in  fact,  been  so  applied  in  several  instances.  Thus,  the  fact 
that  a  ship  became  unseaworthy,  without  visible  cause,  shortly  after 
sailing  is  evidence  that  she  was  unseaworthy  at  the  time  of 
sailing  And  a  letter  which  was  proved  to  be  unsealed  when 
received  was  presumed  to  have  been  so  when  posted  (c). 

614.  The  doing  of  an  act  may,  in  some  cases,  be  inferred  from  Course  of 
the  existence  of  a  general  course  of  business  according  to  which  it  business, 
would  ordinarily  be  done,  there  being  a  probability  that  the  general 
practice  will  be  followed  in  the  particular  case.    The  most  common 
illustration  under  this  heading  arises  in  the  case  of  letters  which,  if 
proved  to  have  been  addressed  properly  and  posted,  are  presumed  to 

have  been  received  in  due  course  (cZ).  Under  several  statutes  and 
orders,  indeed,  such  proof  is  rendered  conclusive  where  the  letter  has 
been  registered,  and  in  certain  cases  even  where  it  has  not  (c).  The 
same  presumption  has  been  applied  where  the  question  was  whether 
a  licence  to  export  certain  goods  had  been  obtained,  and  proof  was 
given  that  the  goods  had  been  entered  at  the  Custom  House  for 
exportation,  and  a  licence  was  presumed  from  the  fact  that  the  course 
of  office  did  not  permit  exportation  without  one  (/). 

The  principle,  however,  is  not  by  any  means  confined  to  public 
offices,  but  applies  also  to  private  concerns.  Thus,  where  it 
was  necessary  to  prove  that  an  employer  had  paid  certain  wages 
to  his  servant,  evidence  was  received  that  it  was  the  former's 
practice  to  pay  all  his  workmen  regularly  every  Saturday,  that  the 
servant  in  question  had  been  seen  with  the  others  waiting  to  be 
paid,  and  that  he  had  not  afterwards  been  heard  to  complain  {g). 

615.  As  a  general  rule,  title  to  property  may  be  shown  by  the  Acts  of 
exercise  of  acts  of  ownership  in  connection  therewith  {h).    Thus,  ownership, 
possession  is  not  only  j9ri??ia  facie  evidence  of  ownership  (i),  but  is 

{q)  B.  V.  Tu7i7ier  (1795),  1  Esp.  304. 

(r)  Jackson  v.  Irvin  (1809),  2  Camp.  48,  50. 

[s)  Turton  v.  TuHon  (1830),  3  Hag.  Ecc.  338,  350. 

(a)  Prices.  Worwood  (1859),  4  H.  &  N.  512,  514. 

[h]  Pickup  V.  Thames  Insurance  Co.  (1878),  3  Q.  B.  D.  594,  C.  A.  ;  Ajum 
Goolam  Hossen  &  Co.  v.  Union  Marine  Insurance  Co.,  Hajee  Cassim  Joosub  v. 
Afum  Goolam  Hossen  &  Co.,  [1901]  A.  0.  362,  P.  C. 

(c)  R.  V.  Burdett  (1820),  4  B.  &  Aid.  95,  124,  125. 

(d)  Kufh  V.  Weston  (1799),  3  Esp.  54  ;  Warren  v.  Warren  (1834),  1  Cr.  M.  &  R. 
250;  Bunlop  v.  Higgins  (1848),  1  H.  L.  Cas.  381  ;  Household  Fire  Insurance  Go. 
V.  Grant  (1879),  4  Ex.  D.  216,  C.  A. 

(e)  Per  a  list  of  these  statutes  and  orders,  see  Taylor,  Law  of  Evidence, 
lOtli  ed.,  s.  180,  and  note  [d),  p.  556,  post. 

if)  Van  Omeron  v.  Howick  (1809),  2  Camp.  42,  44. 
{g)  Lucas  v.  Novosilieski  (1795),  1  Esp.  296. 

(A)  Barnes  v.  Maivson  (1813),  1  M.  &  S.  77  ;  and  see  title  BOUNDARIES,  Fences, 
AND  Party  Walls,  Yol.  III.,  pp.  148,  149. 

(?■)  WeU  V.  Fox  (1797),  7  Term  Eep.  391,  397.    As  to  this  presumption  in 
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also  evidence  of  the  highest  title  to  the  property  in  question  (A;),  and, 
as  against  mere  wrongdoers,  has  in  cases  of  trespass  to  real  property 
even  been  said  to  be  conclusive  (l).  Moreover,  the  presumption  from 
the  possession  of  land  will,  in  general,  apply  not  only  to  the  surface, 
but  also  to  the  minerals  underneath  (m) ,  though  an  exception  to  this 
exists  in  mining  districts  where  the  two  are  frequently  held  in 
different  rights,  and  even  in  other  cases  the  presumption  may 
always  be  rebutted  by  proof  of  separate  enjoyment  (n).  In  addition 
to  possession,  other  indicia  of  title  are  also  admissible  as  evidence 
of  ownership,  e.g.,  receipt  of  the  rents  and  profits  of  the  property, 
and  the  discharge  of  its  burdens  and  repairs  (o).  On  the  same 
principle,  granting  leases  (p),  planting  and  felling  timber  (q),  cutting 
grass,  and  grazing  cattle  or  turning  off  those  of  strangers  (r),  have 
been  held  evidence  of  a  right  to  the  soil ;  perambulations  by  the 
lord  have  been  held  evidence  of  the  boundaries  of  a  manor  (s)  ;  and 
user  has  been  held  evidence  of  title  to  an  easement,  the  character 
of  the  user  determining  the  extent  of  the  easement  (t). 

In  all  these  cases  it  is  important  to  remember  that  acts  of 
ownership  are  receivable  not  as  admissions,  since  they  operate  in 
favour  of  the  party  exercising  them,  but  as  evidence  of  possession, 
and  thus  as  proof  of  title  (zt). 

When  the  fact  to  be  proved  is  the  ancient  possession  of  property, 
and  the  acts  of  ownership  tendered  consist  of  documents  over 
thirty  years  old,  two  important  qualifications  exist,  and  these  will 
only  be  receivable  (1)  if  they  purport  to  constitute  (wholly  or  in 
part)  the  transactions  which  they  effect,  and  are  not  mere  prior 
directions  to  do,  or  subsequent  narratives  of  having  done,  them  (a)  ; 
and  (2)  if  they  are  produced  from  proper  custody  (5).    To  be  of 

relation  to  a  wife's  separate  property  when  in  the  house  of  her  husband,  see 
B.  V.  Murraij,  [1906]  2  K.  B.  385,  C.  0.  E. ;  compare  Ramsay  v.  Maryrett,  [1894] 

2  a  B.  18,  0.  A. 

{h)  JayneY.  Price  (1814),  5  Taunt.  326;  Doe  d.  Daniel  y.  CouUhred  (1837),  7 
Ad.  &  El.  235  ;  Doe  d.  GraJiamy.  Pen/old  (1838),  8  C.  &  P.  536,  537  :  Daintry  v. 
BrocMeliurst  (1848),  3  Exch.  207  ;  Metiers  y.  Brown  (1863),  1  H.  &  C.  686,  692. 

(I)  Elliott  V.  ^emp  (1840),  10  L.  J.  (ex.)  321. 

(m)  Bowhoiham  v.  Wilson  (1860),  8  H.  L.  Gas.  348. 

(w)  Bowe  V.  Grenfel  (1824),  Ey.  &  M.  396 ;  Bowe  v.  Brenton  (1828),  8  B.  &  0.  737. 

(o)  Stephen,  Digest  of  the  Law  of  Evidence,  art.  5,  n. ;  Ferrand  v.  MilUgan 
(1845),  7  Q.  B.  730.  Declarations  accompanying  acts  of  ownership  may  also 
be  proved  as  indicating  the  nature  of  the  acts  {Bennison  v.  Cartwright  (1864), 
5  B.  &  S.  1).  Notice  to  a  purchaser  that  rents  are  paid  by  tenants  to  some 
person  whose  receipt  is  inconsistent  with  the  title  of  the  vendor,  is  notice  of  that 
person's  rights  {Hunt  v.  Luck,  [1902]  1  Oh.  428,  0.  A.). 

(p)  Doe  d.  Egremont  {Earl)  v.  Pulman  (1842),  3  Q.  B.  622,  623—626,  where 
counterparts  signed  by  the  lessees  were  received;  Magdalen  Hospital  {Governors) 
V.  Knotts  (1878),  8  Ch.  D.  709,  0.  A. ;  Haigh  v.  West,  [1893]  2  Q.  B.  19,  30,  C.  A. 

{q)  St.  Leonards  {Lord)  v.  AsUarner  (1869),  21  L.  T.  595 ;  Doe  d.  Stanslury 
V.  Arhwright  (1833),  5  C.  &  P.  575. 

(r)  Belmore  {Countess)  v.  Kent  Oounty  Council,  [1901]  1  Ch.  873. 

(s)  Wooliuay  v.  Bowe  (1834),  1  Ad.  &  El.  114. 

{t)  Gingell,  Son  and  Foskett,  Ltd.  v.  Stepney  Borough  Council,  [1906]  2  K.  B.  468  ; 
Cowling  V.  Higginson  (1838),  4  M.  &  W.  245  ;  Blackett  v.  Lowes  (1814),  2  M.  &  S. 
494 ;  and  title  Easements  and  Peoeits  a  Peendee,  Yol.  XI.,  pp.  259,  265. 

{u)  Jones  V.  Williams  (1837),  2  M.  &  W.  326,  per  Paeke,  B.,  at  p.  327. 

(a)  Malcolmson  v.  O'Dea  (1862),  10  H.  L.  Cas.  593  ;  Bristow  v.  Cormican  (1878), 

3  App.  Cas.  641,  658  ;  Blandy- Jenkins  v.  Dunraven{Earl),  [1899]  2  Ch.  121,  C.  A. 
{h)  As  to  proper  custody,  see  p.  512,  post. 
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weight,  moreover,  these  paper  dispositions  should  be  corroborated     Sect.  2. 
by  proof  of  modern  enjoyment  thereunder,  since  it  is  conceivable  Facts 
that  unscrupulous  persons  might  have  fabricated  the  deeds  without  relevant  to 
having  any  title  to  the  property  (c).   Strictly  speaking,  however,  the    the  Issue, 
absence  of  modern  enjoyment  goes  merely  to  the  weight,  and  not 
to  the  admissibility,  of  the  evidence.    Documents  tendered  under 
this  head  are  sometimes  considered  to  be  admissible  by  way  of 
exception  to  the  hearsay  rule ;  but  seeing  that  they  are  received 
not  as  proving  the  truth  of  the  matters  stated,  but  merely  as  acts 
raising  the  inference  of  ownership,  they  are  more  properly  classed 
under  the  present  heading. 

616.  Under  the  present  head  may  be  classed  the  rule  that  acting  Public 
in  a  public  capacity,  or  relation,  is  evidence  of  title  so  to  act,  even  capacity  or 
in  favour  of  the  party  so  acting,  and  even  against  third  persons  who  ^ 
have  in  no  way  acquiesced  therein.  Moreover,  acting  in  a  public 
office  is  evidence  of  due  appointment,  although  the  a23pointment  is 
required  to  be  by  deed  (d),  and  is  directly  in  issue  in  the  proceed- 
ings (e),  and  although  the  acting  is  only  shown  to  have  taken  place 
on  a  single  occasion,  and  the  case  is  a  criminal  one  (/).  The 
appointment  of  the  following  officials  has  been  held,  at  common  law, 
to  be  provable  in  this  manner :  Lords  of  the  Treasury  (g) ;  Masters 
in  Chancery,  though  exercising  special  powers  (/i);  deputy  county 
court  judges  (i) ;  commissioners  for  oaths  {k)  ;  surrogates  (1) ;  sheriffs 
and  under-sheriffs  (m) ;  justices  of  the  peace,  constables,  and 
watchmen,  though  the  appointments  were,  in  some  cases,  made 
under  local  Acts  (n) ;  churchwardens  (o) ;  overseers  {p) ;  vestry 
clerks  trustees  for  raising  rates  under  local  Acts  (?•) ;  trustees 
under  a  turnpike  Act  (s)  ;  bank  directors  (t) ;  weigh-masters  of 
market  towns  (a) ;  and  attested  soldiers  in  the  recruiting  service  (6). 
And  this  common  law  rule  has,  in  a  few  cases,  been  extended  by 


(c)  Fort  V.  Clarke  (1826),  1  Euss.  604. 

d)  Doe  d.  James  v.  Braiu7i  (1821),  5  B.  &  Aid.  243. 

e)  Dexter  Y.  Hayes  (1860),  11  1.  0.  L.  E.  106;  affirmed  suh  nom.  Hayes  v. 
Dexter  (1861),  13  I.  0.  L.  E.  22,  Ex.  Ch. ;  Faulkner  v.  Johnson  (1843),  11  M.  &  W. 
581. 

(/)  R.  V.  Roherts  (1878),  14  Cox,  C.  C.  101,  C.  C.  E. ;  R.  v,  Lawson,  [1905] 
1  K.  B.  541,  C  O.  E. 

{g)  R.  V.  Jones  (1809),  2  Camp.  131. 

(/i)  Marshall  v.  Lamb  (1843),  5  Q.  B.  115. 

(i)  R.  V.  Roherts,  supra. 

[k)  R.  V.  Howard  (1832),  1  Mood.  &  E.  187 ;  R.  v.  Neiuton  (1844),  1  Car.  & 
Kir.  469,  480  ;  and  see  R.  v.  Murphy  (1837),  8  C.  &  P.  297. 
{I)  R.  V.  Verelst  (1813),  3  Camp.  432. 

(m)  Bunbury  v.  Mattheivs  (1844),  1  Car.  &  Kir.  380;  Doe  d.  James  v.  Brawn, 
supra;  Plumer  v.  Briscoe  (1847),  17  L.  J.  (q.  b.)  158;  Robinson  v.  Collinqwood 
(1864),  17  C.  B.  (N.  s.)  777. 

{n)  Berryman  v.  Wise  (1791),  4  Term  Eep.  366  ;  Butler  v.  Ford  (1833), 
ICr.  &M.  662. 

(o)  R.  V.  Mitchell  (1818),  cited  2  Story  on  Criminal  Evidence,  307,  n. 

[p)  Doe  d.  Rowley  v.  Barnes  (1846),  8  Q.  B.  1037. 

(?)  MGahey  v.  Alston  (1836),  2  M.  &  W.  206. 

(r)  R.  V.  Murphy,  supra,  at  p.  310. 

(s)  Pritchard  v.  Walker  (1827),  3  C.  &  P.  212. 

(t)  R.  V.  Boaler  (1892),  67  L.  T.  354  ;  and  see  R.  v.  Lawson,  supra. 

(a)  MMahon  v.  Lennard  (1858),  6  H.  L.  Cas.  970 ;  Dexter  v.  Hayes,  supra. 

(b)  Walton  v.  Gavin  (1850),  16  Q.  B.  48. 
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statute,  e.g.,  to  the  proof  of  the  appointment  of  officers  of  excise  (c) 
and  customs  {d). 

On  the  other  hand,  the  fact  that  a  person  has  acted  in  a  private 
capacity,  or  relation,  is  generally,  though  not  always,  excluded  as 
evidence  of  title,  since  the  same  safeguards  do  not  exist  as  in  the 
case  of  public  functionaries.  Evidence  of  the  above  nature  has, 
accordingly,  been  rejected  to  prove  the  authority  of  a  solicitor  to  act 
for  his  client  (e)  ;  that  of  a  collector  of  tithes  for  a  private  owner  (/); 
as  well  as,  it  has  been  said,  that  of  an  executor  or  administrator  (g) ; 
although  it  has  been  allowed  in  order  to  establish  the  relations  of 
master  and  apprentice,  landlord  and  tenant,  and  co-partners  Qi). 
But  mere  cohabitation  is  prima  facie  evidence  of  a  valid  marriage, 
its  weight  varying  with  the  circumstances  (-i) ;  and  the  presumption 
may  prevail  although  evidence  be  offered  of  the  invalidity  of  a 
ceremony  actually  gone  through  by  the  parties  (/c). 

617.  Evidence  of  agricultural,  mercantile,  and  other  established 
usages  is  admissible  to  annex  unexpressed  incidents  to  contracts 
(whether  oral  (Q  or  written  {m)  ),  grants,  wills  (?^),  and  the  like  (o), 
there  being  a  presumption  that  people  dealing  in  a  particular 
market  or  place  intend  to  adopt  its  settled  practices  (p). 


(c)  Inland  Eevenue  Eegulation  Act,  1890  (53  &  54  Vict.  c.  21),  s.  24. 
{d)  Customs  Consolidation  Act,  1876  (39  &  40  Yict.  c.  36),  s.  261. 
(e)  Bright  v.  Legerton  (1861),  2  De  a.  F.  &  J.  606. 
(/)  Short  V.  Lee  (1821),  2  Jac.  &  W.  464,  468. 

[g)  Best,  Law  of  Evidence,  lOth  ed.,  p.  307,  n.  (1),  where  it  is  pointed  out 
that  before  the  Common  Law  Procedure  Act,  1852  (15  &  16  Yict.  c.  76),  s.  55, 
executors  and  administrators  were  bound,  in  pleading,  to  make  profert  of  the 
probate  or  letters  of  administration ;  see  Chitty  on  Pleading,  6th  ed.,  p.  420. 

(7i)  R.  V.  Fordinghridge  (InhaUiants)  (1858),  27  L.  J.  (m.  c.)  290. 

{i)  Doe  d.  Fleming  v.  Fleming  (1827),  4  Bing.  266;  Collins  v.  Bishop  (1878), 
48  L.  J.  (CH.)  31  ;  Fox  v.  BearUock  (1881),  17  Ch.  D.  429  ;  Be  Thomj)son, 
Langham  v.  Thompson  (1904),  91  L.  T.  680. 

(A-)  Re  Shephard,  Oeorge  v.  Thyer,  [1904]  1  Ch.  456,  applying  Sastry  Velaider 
Aronegary  v.  Semhecutty  Vaigalie  (1881),  6  App.  Cas.  364,  P.  C. 

{I)  Sewell  V.  Oorp  (1824).  1  C.  &  P.  392  ;  compare  Loader  v.  London  and  Tndia 
Docks  Joint  Committee  (1891),  65  L.  T.  674. 

(m)  Pike  v.  Ongley  (1887),  18  Q.  B.  D.  708,  C.  A.;  Universo  Lnsurance  Co.  of 
Milan  Y.  Merchants  Marine  Lnsurance  Co.,  [1897]  2  Q.  B.  93,  C.  A. ;  Bechuanaland 
Exploration  Co.  v.  London  Trading  Bunk,  [1898]  2  Q.  B.  658. 

{n)  Dashwood  v.  Magniac,  [1891]  3  Ch.  306,  C.  A.  ^ 

(o)  E.g.,  a  custom  that  horse  dealers  were  intrusted  with  other  people's  horses 
as  negativing  the  operation  of  the  reputed  ownership  clause  in  bankruptcy  {Re 
Florence,  Fx  parte  Wingfield  (1879),  10  Ch.  D.  591,  C.  A.),  but  not  a  habit  of  horse 
dealers  not  to  warrant  a  horse  pronounced  sound  by  a  veterinary  surgeon  as 
negativing  the  giving  of  a  warranty  (Howard  v.  Sheward  (1866),  L.  E.  2  C.  P. 
148).  As  to  evidence  of  custom  to  explain  a  trade  description,  see  Watson  v» 
Jaeger^ s  Sanitary  Woollen  System  Co.  (1897),  13  T.  L.  E.  150  ;  see  also  King  v. 
Spencer  (1904),  20  Cox,  C.  C.  692  (customary  mode  of  weighing) ;  see  also  titles 
Contract,  Yol.  YII.,  pp.  511,  516;  Custom  and  Usages,  Yol.  X.,  pp.  260 
et  seq. ;  Shipping  and  Navigation.  " 

{p)  Hutton  V.  Warren  (1836),  1  M.  &  W.  466  ;  Pike  v.  Ongley,  supra  ;  Parker 
V.  Lhhetson  (1858),  27  L.  J.  (p.  c.)  236  (usage  to  terminate  service  by  month's 
notice  annexed  to  written  hiring);  R.  v.  Stoke-upon- Trent  (Lnhahitants)  (1843), 
13  L.  J.  (m.  c.)  41  (usage  to  have  certain  holidays  and  Sundays  free,  annexed  to 
written  hiring);  Wigglesiuorth  v.  Dallinson  (1779),  1  Doug.  (k.  b.)  201  ;  1  Sm. 
L.  C,  11th.  ed.,  545  (usage  for  tenant  to  have  away-going  crop  annexed  to  lease) ; 
Johnson  v.  Raylton  (1881),  7  Q.  B.  D.  438,  C.  A.  (usage  that  iron  plates  sold  by  a 
manufacturer  under  written  contract  were  to  be  of  his  own  make ;  see  now  Sale 
of  Goods  Act,  1893  (56  &  57  Yict.  c.  71),  ss.  14,  55) ;  Marzetti  v.  Smith  &  Son 
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The  usage  must  not  be  inconsistent  with  the  express  terms  of      Sect.  2. 
the  contract  (q) ;  and  must  be  so  sufficiently  certain,  reasonable,  Facts 
and  generally  acquiesced  in,  that  it  may  be  presumed  to  have  relevant  to 
formed  an  ingredient  of  the  contract  (r),  in  which  case  it  will  bind    the  Issue, 
the  parties  even  though  they  may  be  ignorant  of  it ;  otherwise  a 
mere  practice  (s),  or  a  usage  that  is  unreasonable  (t),  will  only  bind 
those  who  know  of  and  assent  to  it. 

A  local,  or  business,  usage,  as  distinguished  from  a  common  law 
custom  that  is  judicially  noticed  (a),  may  be  proved  by  the  direct 
evidence  of  witnesses  (h),  or  by  a  series  of  particular  instances  in 
which  it  has  been  acted  on  (c),  or  sometimes  by  showing  that  the 
alleged  usage  exists  in  the  same  (d),  or  even  in  similar  (e),  trades  or 
localities  elsewhere. 

618.  The  fact  that  a  person  has  treated  a  certain  state  of  things  Treatment, 
as  existing  is  not  usually  receivable  as  evidence  of  its  existence, 


(1883),  49  L.  T.  580,  C.  A.  (usage  of  port  that  general  cargoes  of  steamships 
should  be  discharged  on  the  quay,  annexed  to,  and  held  not  inconsistent  with, 
bill  of  lading  providing  that  cargoes  were  to  be  discharged  from  the  ship's 
tackles).  See,  further,  as  to  cases  relating  to  the  custom  of  the  port,  title 
SmppiNG  AND  Navigation.  For  examples  of  customs  rejected  because  incon- 
sistent with  written  contracts,  see  Barrow  y.  Dyster  (1884),  13  Q.  B.  D.  635 
(custom  which  made  broker  a  principal,  in  a  certain  event,  inconsistent  with 
written  clause  appointing  him  an  arbitrator) ;  The  Nifa,  [1892]  P.  411  (custom 
of  port  throwing  expense  of  taking  cargo  from  ship's  rail  to  quay  on  shipowner, 
inconsistent  with  contract  that  it  was  to  be  taken  from  alongside  at  merchant's 
expense).  A  less  obvious  application  of  this  objection  is  shown  in  Joynson  v. 
Hunt  &  Son  (1905),  93  L.  T.  470,  C.  A.,  where  a  glove  manufacturer,  after 
agreeing  to  -pay  a  traveller  commission  on  all  business  introduced  by  the  latter 
and  accepted  by  the  former,  terminated  the  agreement  without  notice.  In  an 
action  by  the  traveller,  the  latter  tendered  evidence  of  a  custom  in  the  glove 
trade  to  give  six  months'  notice  on  terminating  an  agency.  The  court,  however, 
rejected  this  on  the  ground  that,  as  the  agreement  excluded  the  idea  of  employ- 
ment, and  the  custom  could  only  apply  thereto,  it  was  inconsistent  and  inadmis- 
sible. See,  further,  us  to  parol  evidence  of  local  or  mercantile  customs  in 
reference  to  written  contracts,  titles  Contract,  Yol.  YII.,  pp.  511,  516 ;  Custom 
AND  Usages,  Yol.  X.,  p.  217. 

{q)  Robinson  v.  Mollett  (1875),  L.  E.  7  H.  L.  802;  Brown  v.  (1854), 

5  E.  &  B.  703  ;  Barrow  v.  Dyster  (1884),  13  Q.  B.  D.  635;  Joynson  v.  Hunt 

6  Son,  supra;  Hayton  v.  Irwin  (1879),  5  C.  P.  D.  130. 

(r)  Plaice  v.  AUcoch  (1866),  4  F.  &  F.  1074;  Ghose  v.  Manichund  (1859), 

7  Moo.  Ind.  App.  282  ;  Devonald  v.  Rosser,  [1906]  2  K.  B.  741—743. 

is)  WamersJey  v.  Dally  (1857),  26  L.  J.  (EX.)  219;  Sweeting  v.  Pearce  (1861), 
^  C.  B.  (n.  s.)  534. 

(<)  BlacUurn  v.  Mason  (1893),  68  L.  T.  510 ;  Perry  v.  Barnett  (1885),  15 
Q.  B.  D.  388. 

(a)  See  p.  484,  post. 

{b)  Lewis  v.  Marshall  (1844),  7  Man.  &  G.  744  (the  evidence  must  be  positive, 
and  not  the  mere  opinion  of  the  witnesses). 

(c)  Johnstone  Y.  Spencer  [1S85),  30  Ch.  D.  581  (particular  instances  of  manorial 
custom  admitted,  though  they  did  not  appear  on  any  of  the  manor  records) ; 
Tucker  v.  Linger  (1882),  21  Ch.  D.  34,  38  (an  agricultural  custom  proved,  not  by 
what  the  tenants  thought  it  was,  but  by  acts  publicly  done  throughout  the  district). 

{d)  Noble  V.  Kennoway  (1780),  2  Doug.  (k.  b.)  510  (evidence  of  a  custom  in 
the  cod  fisheries  of  Labrador  received  to  show  what  was  the  custom  in  those  of 
Newfoundland) ;  Plaice  v.  Allcock,  supra  (a  custom  of  the  bleaching  trade  at 
Nottingham  received  to  show  what  was  the  custom  in  the  same  trade  at 
Loughborough);  Re  Leigh's  Estate  (1877),  6  Ch.  D.  256  (practice  of  other  horse 
dealers  admitted  to  show  that  agreement  in  question  was  reasonable). 

(e)  Fleet  v.  Murton  (1871),  L.  B.  7  Q.  B.  126  (a  custom  in  the  colonial  trade 
in  London  admitted  to  show  what  was  the  custom  in  the  fruit  trade  there). 
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Sect.  2.     unless  it  can  be  regarded  as  an  admission  by  conduct  made  by  a 
Facts      party  to  the  suit,  in  which  case  it  will  operate  as  evidence  against, 
relevant  to  but  not  for,  him  (/).    Thus,  on  a  question  as  to  the  sanity  of  a 
the  Issue,    testator,  the  fact  that  his  physician  permitted  him  to  make  a  will, 
or  that  he  was  elected,  in  his  absence,  to  a  high  and  responsible 
office,  would  be  rejected ;  as  also,  on  a  question  of  seaworthiness, 
the  fact  that  the  captain  showed  his  belief  in  the  vessel  by 
embarking  in  it  with  his  family  (^). 

In  certain  cases,  however,  this  rule  is  relaxed,  and  acts  of  treat- 
ment by  a  party  are  received,  even  in  his  own  favour,  as  well  as 
those  done  by  strangers  to  the  suit.  Thus,  acts  of  ownership 
by  a  party  are  admissible  for  him  to  establish  title  to  property  (h) ; 
and,  on  questions  of  pedigree,  family  conduct  and  treatment  are 
receivable,  even  from  non-parties,  to  show  relationship  (i).  So  a 
marriage  may  be  inferred,  not  only  from  the  cohabitation  of  the 
parties,  but  also  from  the  fact  that  they  were  treated  as  married  by 
their  friends  and  neighbours  (k)  ;  although  where  strict  proof  of 
this  fact  is  required,  e.g.,  in  bigamy  proceedings,  such  evidence, 
while  admissible,  will  not  be  sufficient  (!). 

619.  A  party's  admissions  by  conduct  of  any  material  fact  may 
always  be  proved  against  him;  and  evidence  to  explain  or  disprove 
such  admissions  is  receivable  in  his  favour.  Thus,  payment  of  tithe 
by  A.  to  B.  would  be  an  admission  by  conduct  on  the  part  of  A.  that 
he  owed  B.  the  tithe ;  though  its  receipt  would  not  be  an  admission 
by  B.  of  A.'s  liability  (m).  So,  in  an  action  by  A.  and  her  husband, 
where  the  question  was  whether  A.  had  suffered  injury  by  a 
railway  accident,  evidence  that  A.'s  husband  and  her  solicitor's 
clerk  had  conspired  to  suborn  false  witnesses  at  the  trial  to  support 
their  case  was  held  an  admission  by  conduct  that  A.'s  claim  was 
not  genuine  (n).  In  such  a  case  the  fact  that  A.  had  attributed  her 
injuries  to  a  fall,  and  not  to  the  accident,  would  be  receivable 
under  the  same  head  ;  while,  in  rebuttal,  A.  might  show  that  she 
had  had  no  such  fall  as  suggested  (o). 

620.  On  charges  of  rape,  indecent  assault,  and  similar  offences 
upon  females  (but  on  no  others),  the  fact  and  particulars  of  any  com- 
plaint made  by  the  prosecutrix  shortly  after  the  outrage  are  admis- 
sible as  evidence  for  the  prosecution,  not  to  prove  the  truth  of  the 
matters  stated,  but  as  confirming  her  testimony,  and,  w^here  consent 
is  a  defence,  to  disprove  consent  (p) .  The  complaint  must  have  been 

(/)  Pilot  V.  Craze  (1888),  52  J.  P.  311 ;  Wright  y.  Boed.  Tatham  (1837),  7  Ad. 
&  El.  313,  387,  Ex.  Gh..,  per  Parke,  B.,  at  p.  388;  Be  Anglesey  {MarqiLis)^ 
Willmot  V.  Gardner,  [1901]  2  Ch.  548,  0.  A. 
{g)  Wright  v.  Doe  d.  Tatham,  supra, 
{h)  See  p.  442,  ante. 

{%)  Greaves  v.  Greenwood  (1877),  2  Ex.  D.  289,  0.  A.- 

{h)  Doe  d.  Fleming  v.  Fleming  (1827),  4  Bing.  266  ;  Re  Thompson,  Langham  v. 
Thompson  (1904),  91  L.  T.  680. 

{l)  R.  V.  Simpson  (1883),  15  Cox,  C.  C.  323  ;  R.  v.  Althausen  (1893),  17 
Cox,  C.  C.  630. 

(m)  James  v.  Biou,  Owen  v.  Flack  (1826),  2  Sim.  &  St.  600,  606. 
{n)  Moriarty  v.  London,  Chatham,  and  Dover  Rail.  Co.  (1870),  L.  E.  5  Q,.  B. 
314 ;  R.  V.  Watt  (1906),  70  J.  P.  29. 

(o)  Melhuish  v.  Collier  (1850),  15  Q.  B.  878. 

(p)  R.  V.  Lillyman,  [1896]  2  Q.  B.  167,  C.  C.  E.  ;  R.  v.  Oshorne,  [1905]  1 
K.  B.  551,  C.  C.  E. ;  Beatty  v.  CulUngworth  (1896),  60  J.  P.  740  ;  affirmed  (1897),. 
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made  at  the  first  reasonable  opportunity  that  offered ;  thus  com-      Sect.  2. 
plaints  made  on  the  following  day  {q),  or  three  days  after  the  Facts 
outrage  (7-),  have  been  rejected.    The  complaint  must  have  been  relevant  to 
voluntary,  and  not  induced  by  leading  or  intimidating  questions,    the  Issue. 
Answers  to  such  inquiries  as     Did  A.  assault  you  ?    Did  he  say 
this  and  that  to  you?"  will  be  excluded;  while  answers  to  such 
questions  as  "  What  is  the  matter  ?    Why  are  you  crying  ?  "  will 
be  admissible  (s). 

Stjb-Sect.  3. — Facts  sliowing  the  Identity  or  Connection  of  the  Parties. 

621.  Where  the  question  of  personal  identity  arises,  without  Questions  of 
reference  to  the  doing  of  any  particular  act,  it  may  be  proved  or  identity, 
disproved,  not  only  by  direct  testimony,  but  also  presumptively  by 
evidence  of  similarity  or  dissimilarity  of  personal  characteristics. 
Thus,  if  A.  claims  property  on  the  ground  that  he  is  B.,  it  is 
relevant  to  show  that  A.  possesses  all,  or  any,  of  the  known  attri- 
butes or  peculiarities  of  B.  In  practice,  however,  the  question  of 
identity  usually  occurs  with  respect  to  the  doing  of  some  specific 
act  forming  the  subject-matter  of  the  proceedings,  the  point  being 
whether  A.  is  or  is  not  the  author  of  such  act.  In  civil  cases  this 
act  is  most  commonly  the  signing  of  some  contract  or  instrument, 
and  in  the  absence  of  direct  evidence  of  the  identity  of  the  alleged 
and  the  actual  author,  similarity  of  name  and  handwriting,  and 
sometimes  also  of  residence  and  occupation,  may  have  to  be  proved. 

But  by  far  the  most  important  development  of  this  principle  Criminal 
occurs  in  criminal  cases.  Here,  though  the  evidence  tendered  cases, 
to  prove  the  act  may,  in  some  cases,  also  prove  the  author- 
ship, yet  generally  the  proof  of  the  two  is  separable  (a),  and  con- 
sequently a  much  wider  field  may  have  to  be  explored.  When, 
then,  a  criminal  act  has  been  proved,  and  it  is  desired  to  connect 
the  accused  therewith,  it  is  relevant,  whether  there  is  direct 
evidence  or  not  of  identification,  to  show  that  he  had  or  had  not 
a  motive  for  the  act,  or  means  and  opportunity  of  doing  it,  or  that 
he  had  made  preparations  with  that  end  in  view,  or  had  threatened 
to  do  the  act  (b).  Moreover,  if  the  act  itself,  or  the  mode  of  doing 
it,  revealed  any  special  knowledge,  skill,  or  peculiarity,  the  posses- 
sion, or  non-possession,  by  the  accused  of  this  special  qualification 
may  also  be  shown  (c).  The  subsequent  conduct  of  the  accused 
often  furnishes  still  more  cogent  evidence  of  guilt,  e.g.^  possession 
of  recently  stolen  property,  which,  if  unexplained,  is  evidence  that 

Times,  14th  January;  see  also  title  Criminal  Law  and  Procedure,  YoL  IX., 
p.  394. 

{q)  B.  V.  Rush  (1896),  60  J.  P.  777. 

(?•)  B.  V.  Ingrey  (1900),  64  J.  P.  106. 

(s)  B.  V.  Oslorne,  [1905]  1  K.  B.  551,  0.  0.  E. 

(a)  Wills,  Circumstantial  Evidence,  5tli  ed.,  pp.  318,  319. 

(&)  Stephen,  Digest  of  the  Law  of  Evidence,  art.  7  ;  Best,  Law  of  Evidence, 
10th  ed.,  ss.  453—458;  B.  v.  Glewes  (1830),  4  C.  &  P.  221  (fear  of  discovery 
proved  as  motive  for  murder  of  confederate) ;  B.  v.  BacMey  (1873),  13  Cox, 
C.  C.  293  (depositions  showing  that  deceased  had  given  evidence  against  the 
accused  in  former  proceedings  admitted  to  show  motive). 

(c)  B.  V.  Patch  (1806),  cited  Wills,  Circumstantial  Evidence,  5th  ed.,  p.  165,  n., 
pp.  390— 395,  and  B.  v.  Bichardson  (1787),  ibid.,  pp.  384—389,  in  which  cases  the 
evidence  showed  that  the  crime  must  have  been  committed  by,  and  that  the 
accused  was,  a  left-handed  man. 
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Sect.  2.     the  possessor  is  the  thief,  or  the  receiver,  according  to  the  circum- 
Facts      stances,  and  throws  on  him  the  burden  of  explanation  (d) ;  flight ; 
relevant  to   or  the  fabrication  or  suppression  of  evidence.    On  the  other  hand, 
the  Issue,    a  defence  frequently  raised  by  the  accused  is  that  of  alibi ;  though 
very  little  weight  will  be  attached  to  this  unless  it  be  supported 
by  the  prisoner's  own  evidence  (e). 

Sub-Sect.  4. — Facts  showing  State  of  Mind. 

mate  of  mind.  G22.  When  the  mental  condition  of  a  party  is  in  question,  it 
may  be  proved  either  directly  by  the  party  himself,  or  indirectly 
by  other  witnesses  speaking  to  the  outward  expression  of  the  given 
condition  by  the  party  at  the  time(/). 

In  addition  to  these  sources,  however,  a  third  has  frequently  to  be 
invoked,  namely,  that  supplied  by  purely  circumstantial  evidence. 

Inference  of  623.  A  party's  knowledge  of  a  fact  may  be  inferred  circum- 
knowiedge.  stantially  in  a  variety  of  cases  (^).  Thus,  it  may  be  shown  that  he 
had  prior  knowledge  of  the  fact,  in  which  case  there  will  be  a 
presumption  that  such  knowledge  continued  for  a  more  or  less 
lengthened  period  {h).  In  judicial  proceedings,  however,  knowledge 
is  more  generally  shown  by  documentary  evidence.  In  ordinary 
cases,  the  mere  fact  that  letters,  with  their  seals  broken,  were 
found  in  the  possession  of  a  party  will  imply  a  knowledge  by  him 
of  their  contents  (i).  So,  the  execution  (k),  though  not  the  mere 
attestation  (I),  of  a  written  instrument  will  have  the  same  effect. 
And  access  to  documents  sometimes  affords  presumptive  evidence 
of  knowledge,  e.g.,  in  the  case  of  the  rules  of  a  club,  or  of  books  kept 
between  partners,  or  banker  and  customer  (m).    Knowledge  of  the 

{d)  R.  V.  Partridge  (1836),  7  0.  &  P.  551  ;  R.  v.  Orowhurst  (1844),  1  Car.  & 
Kir.  370  ;  R.  v.  Poolman  (1909),  3  Cr.  App.  Eep.  36 ;  and  see  title  Criminal  Law 
AND  Procedure,  Yol.  IX.,  p.  649. 

(e)  R.  V.  Kirlcham  (1909),  73  J.  P.  406,  0.  0.  A. 

(/)  See  p.  438,  ante. 

(g)  As  to  the  knowledge  of  an  agent  being  imputed  or  not  to  his  principal, 
see  title  Agency,  Yol.  I.,  pp.  215,  216;  as  to  actual  and  constructive  notice  of 
facts  affecting  the  title  to  land,  see  title  Equity,  pp.  84 — 88,  ante;  as  to 
scienter  in  the  case  of  damage  done  by  an  animal,  see  title  Animals,  Yol.  I., 
p.  372.  The  nature  of  the  malady  of  a  lunatic  may  be  proved  to  show  that 
defendant  must  have  known  of  the  lunacy  {Beavan  v.  McDonnell  (1854),  10 
Exch.  184). 

{li)  See  p.  440,  ante. 

{i)  Wright  v.  Doe  d.  Tafham  (1837),  7  Ad.  &  El.  313,  369,  376,  Ex.  Ch.  ;  and 
see  S.  C.  (1838),  4  Bing.  (n.  c.)  531,  H.  L.  This  presumption,  however,  does  not 
arise  where  the  sanity  of  the  recipient  is  in  issue  {ihid.). 

{]c)  Re  Cooper,  Cooper  v.  Veseij  (1882),  20  Ch.  D.  611,  C.  A. 

{I)  Harding  v.  Crethorn  (1793),  1  Esp.  57,  58. 

(m)  As  to  the  imputation  of  knowledge  of  special  terms  printed  on  a  ticket, 
invoice,  bill  of  lading,  or  deposit  note  to  the  person  receiving  it,  see  Henderson 
V.  Stevenson  (1875),  L.  E.  2  Sc.  &  Div.  470 ;  Harris  v.  Great  Western  Rail.  Go. 
(1876),  1  Q.  B.  D.  515;  Parler  v.  South  Eastern  Rail.  Co.,  Gabell  v.  Same  (1877), 
2  C.  P.  D.  416,  C.  A.;  Malpas  v.  London  and  South  Western  Rail.  Co.  (1866), 
L.  E.  1  C.  P.  336  ;  Richardson,  Spence  &  Co.  and  "  Lord  Oough  "  Steamship  Co. 
V.  Rowntree,  [1894]  A.  C.  217  ;  WatJcins  v.  Rymill  (1883),  10  Q.  B.  D.  178  ;  Burke 
v.  Soitth  Eastern  Rail.  Co.  (1879),  5  C.  P.  D.  1  ;  and  titles  Carriers,  Yol.  lY., 
p.  17 ;  Negligence  ;  Shipping  and  Navigation.  As  to  the  effect  of  a  con- 
dition printed  on  a  sold  note,  see  Wallis,  Su7i,  and  Wells  v.  Pratt  and  Haines 
(1910),  26  T,  L.  E.  572,  C.  A. ;  and  title  Sale  of  Goods.  As  to  the  rule  that 
a  lessee  or  purchaser  of  land  has  constructive  notice  of  that  which  he  would 


Part  II. — Facts  which  may  be  Proved. 


449 


books  of  a  company,  however,  will  not  be  imputed  either  to  a      Sect.  2. 
director  or  shareholder  (n),  though  it  will  generally  be  implied  Facts 

where  there  is  a  duty  to  know(o),  as  distinguished  from  a  mere  relevant  to 

right  to  inspect  (p).    Again,  the  notoriety  of  a  fact  in  a  party's  call-  the  Issue, 
ing,  or  neighbourhood,  is  some  evidence  that  it  reached  his  ears  (q), 
while  the  mere  existence  of  a  rumour  of  the  fact  is  none  (r). 

624.  In  cases  of  intention,  the  line  of  demarcation  between  intention, 
substantive  law  and  evidence  is  not  always  very  clearly  observed  (s). 
The  intention  with  which  a  person  did  an  act  which  he  had  a  right 
to  do  cannot  in  general  be  inquired  into  (t),  while  in  some  cases,  as 
where  a  defendant  is  charged  with  obtaining  money  without  dis- 
closing the  fact  of  his  bankruptcy,  the  intent,  however  innocent, 
with  which  he  did  so  is,  under  statute,  wholly  immaterial,  and  any 
evidence  on  the  point  is  consequently  excluded,  not  by  a  rule  of 
evidence,  but  by  one  of  substantive  law  (10) ;  so  with  a  party's  intent 
in  infringing  a  patent  (a) ;   or  inflicting  cruelty  to  animals 
When,  however,  intent  can  be,  and  is,  properly  put  in  issue,  its 
proof  becomes  cognisable  by  the  law  of  evidence,  it  being  recognised 
that  the  state  of  a  man's  mind  is  as  much  a  matter  of  fact,  and  so  state  of  mind 
as  much  the  subject  of  evidence,  as  the  state  of  his  digestion  (c).  ^^^^^^l 
It  may  be  harder  to  prove  than  an  external  fact,  but  whenever  it  is 
material,  litigants  may  prove  it  if  they  can  (d).    Intention,  therefore, 
may  be  proved  by  the  direct  testimony  of  the  party  whose  intention 
is  in  question  ;  as  well  as  by  proof  of  his  declarations  made  out 
of  court  at  the  time  that  such  intention  was  material  {e).  But  it  may 
also,  and  much  more  often,  be  established  circumstantially  by  the 

have  disco veued  by  a  reasonable  inquiry  into  the  title,  see  titles  Equity, 
pp.  86,  87,  aiite ;  Landlord  and  Tenant;  Mortgage;  Sale  oe  Land. 

(n)  Hallmark's  Case  (1878),  9  Ch.  D.  329,  C.  A.  ;  Ee  Denliam  iSc  Co.  (1883),  25 
Ch.  D.  752  ;  Re  Printing,  Telegraph,  and  Construction  Go.  of  the  Agence  Havas, 
Ex  parte  Cammell,  [1894]  1  Ch.  528;  Doveij  y.  Corij,  [1901]  A.  C.  477,  492,  493. 

(0)  Hallmark'' s  Case,  supra. 

(p)  Hill  V.  Manchester  and  Salford  Water  Works  Co.  (1833),  5  B.  &  Ad.  866. 
Iq)  Re  Matthews,  Ex  parte  Powtll  (1875),  1  Ch.  D.  501,  C.  A. 
(r)  Greenslade  v.  Dare  (1855),  20  Beav.  284. 

(s)  As  to  the  distinction  between  representations  of  intention  and  of  fact,  see 
Citizens'  Bank  of  Louisiana  v.  First  National  Bank  of  New  Orleans  (1873),  L.  B,. 
6  H.  L.  352,  and  title  Misrepresentation  and  Fraud. 

{t)  Bradford  Corporation  v.  Pickles,  [1895]  A.  C.  587 ;  Allen  v.  Flood,  [1898] 
A.  C.  1  ;  Quinn  v.  Leathern,  [1901]  A.  C.  495  ;  Fitzroij  v.  Cave,  [1905]  2  K.  B. 
364,  C.  A.  ;  Salt  Union,  Ltd.  v.  Brunner,  Mond  &  Co.,  [1906]  2  K.  B.  822. 

{u)  R.  V.  Dijso7i,  [1894]  2  Q.  B.  176,  C.  C.  E. 

(a)  Oxford  and  Camhridge  Universities  v.  Gill  &  Sons  (1899),  Times,  14th  June. 

(h)  Duncan  v.  Pope  (1899),  80  L.  T.  120.  For  a  statement  of  the  cases  in 
which  mens  rea  is  or  is  not  required  to  be  proved,  see  title  Criminal  Law 
AND  Procedure,  Vol.  IX.,  pp.  233—238.  In  the  case  of  Hohbs  v.  Winchester 
Corporation,  [1910]  2  K.  B.  471,  C.  A.,  the  Court  of  Appeal,  following  Mallinson 
V.  Carr,  [1891]  1  Q.  B.  48,  Blaker  v.  Tillstone,  [1894]  1  Q.  B.  345,  and  Firth 
V.  McPhail,  [1905]  2  K.  B.  300,  and  questioning  Walshaw  v.  Brighouse  Corpora- 
tion, [1899]  2  Q.  B.  286,  held  that  mens  rea  was  not  essential  to  justify  a  con- 
■  viction  for  being  possessed  of  diseased  nieat.    See  also  title  Food  and  Drugs. 

(c)  Edgington  v.  Fitzmaurice  (1885),  29  Ch.  D.  459,  C.  A.,  per  Bowen,  L.J., 
at  p.  483. 

id)  Pollock,  Law  of  Fraud  in  British  India,  p.  61.  As  to  evidence  of  intent 
to  deceive  in  passing  off  cases,  see  Saxlehner  v.  Apollinaris  Co.,  [1897]  1  Ch. 
893 ;  and  title  Trade  Marks. 

(e)  Brodie  v.  Brodie  (1861),  4  L.  T.  307. 
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Distinction 
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party's  previous  or  subsequent  conduct.  Thus,  the  question  being 
with  what  intention  as  to  domicil  A.,  a  Frenchman,  resided  in 
England,  the  facts  that  he  lived  here  for  twent3^-seven  years, 
married  successively  two  English  wives,  was  during  the  greater 
part  of  his  stay  a  partner  in  an  English  business  house,  and  made 
his  will  in  an  English  and  not  a  French  form,  were  received  as 
showing  an  English  domicil ;  while  the  facts  that  he  frequently 
visited  France,  and  refused  to  be  naturalised  in  England,  or  to  take 
a  house  there  for  more  than  three  years,  were  admitted,  though 
allowed  less  weight,  in  favour  of  an  opposite  contention  (/). 

The  opposition,  or  distinction,  between  law  and  evidence  in  this 
connection,  is  well  illustrated  in  cases  where  drunkenness  is  sought 
to  be  proved  by  an  accused  person.  Since,  by  the  substantive  law, 
inebriety  is  no  excuse  for  crime,  its  proof  is  ordinarily  irrelevant. 
Nevertheless,  where  intent  is  material,  the  accused  is  entitled  to  show 
that  he  was  in  such  a  condition  through  drink,  at  the  time  of  the 
act,  that  he  could  not  appreciate  its  probable  effects  (g).  In  judging,, 
however,  of  a  party's  state  of  mind,  it  is  often  important  to  consider 
not  only  his  acts,  but  the  declarations  both  of  himself  and  of  others. 
Declarations  tendered  for  this  purpose  are,  of  course,  not  to  be  used 
as  evidence  of  the  truth  of  the  matters  stated,  but  merely  as 
throwing  light  upon  his  state  of  mind  at  the  time  (h) . 

Sub-Sect.  5 — Similar  Facts. 

Similar  facts.  625.  Evidence  of  similar  facts  may  be  tendered  for  three 
main  purposes :  (1)  To  prove  the  occurrence  of  the  main  fact ; 
(2)  to  prove  that  a  given  party  was  its  author  ;  (3)  to  prove  the 
state  of  mind  of  that  party  with  reference  to  such  fact.  Of  these 
objects,  the  first  and  second  have  given  rise  to  a  general  rule  of 
exclusion,  qualified  by  certain  exceptions;  and  the  third  to  a  general, 
rule  of  admission,  qualified  by  certain  exclusions.  It  is  useful  ta 
bear  in  mind  the  precise  purpose  and  limits  of  each  rule,  since  the 
second  might  be,  and  indeed  sometimes  is,  supposed  to  constitute 
merely  an  additional  exception  to  the  first,  instead  of  forming  an 
independent  rule,  which  stands  wholly  outside  it.  The  rule  of 
exclusion  may  be  stated  as  follows  :— Facts  similar  to,  but  not  part 
of,  the  same  transaction  as  the  main  fact  are  not,  in  general, 
admissible  to  prove  either  the  occurrence  of  the  main  fact  or  the 
identity  of  its  author. 
Origin  of  This  vuh  IS  based,  not  on  the  logical  irrelevancy  of  such  evidence, 

rule.  nor,  as  is  sometimes  said,  on  the  fact  that  it  may  be  res  inter  alios  acta, 

for  it  would  be  equally  inadmissible  if  it  were  inter  partes^  but  merely 


(/)  Boucet  V.  Geoghegan  (1878),  9  Ch.  D.  441,  C.  A.;  Flatt  v.  A.-G.  of  New 
South  Wales  (1878),  3  App.  Cas.  336,  P.  C. ;  Re  Grove,  Vaucher  v.  Treasure/ 
Solicitor  (1888),  40  Ch.  D.  216,  229,  237,  239. 

{g)  R.  V.  Haden  (1909),  2  Cr.  App.  Eep.  148  ;  and  see  title  Oeiminal  Law 
AND  Proce-duke,  Yol.  IX.,  pp.  242,  243. 

(h)  Thus,  in  an  action  for  malicious  prosecution,  the  question  being  whether 
the  defendant  acted  in  good  faith  in  giving  the  plaintiff  into  custody,  the  fact 
that  he  had  obtained  the  opinion  of  counsel  justifying  such  a  course,  together 
with  the  contents  of  the  opinion,  were  received  in  his  favour,  thou  h  they  would 
not  have  been  evidence  of  any  facts  therein  asserted  {Ravenga  v.  Mackintosh 
(1824),  2  B,  <^  a  693)," 
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cases. 


on  the  inconvenience  and  delay  its  admission  might  occasion,  since     Sect.  2. 
it  would  tend  to  confuse  the  jury  by  raising  collateral  issues,  and  pre-  Facts 
judice  the  parties  by  permitting  attacks  to  be  made  without  notice,  relevant  to 
The  law  assumes  that  Ktigants  come  into  court  ready  to  meet  the    the  Issue, 
specific  case  launched  against  them,  but  no  man  can  be  prepared  to 
repel  charges  which  may  extend  over  the  whole  of  his  lifetime  (i). 

In  illustration  of  the  first  branch  of  the  rule,  i.e.,  that  similar  Inadmissible 
facts  are  inadmissible  to  prove  the  occurrence  of  the  main  fact,  may  QciJIr^ence  of 
be  cited  a  case  in  which  the  question  was  whether  a  certain  brewer  main  fact, 
supplied  good  beer  to  a  publican.  The  brewer  sought  to  establish  this 
by  proving,  inter  alia,  that  during  the  period  in  question  he  supplied 
good  beer  to  other  publicans.    The  evidence  was  rejected,  the  court 
remarking  that  a  man  might  deal  well  with  one  and  not  with 
others  (j).    So,  where  the  question  was  whether  a  surgeon  had 
performed  a  certain  operation  negligently,  evidence  that  he  had 
been  negligent  or  skilful  in  performing  similar  operations  on  other 
patients  was  rejected  {k)  ;  but  where  a  practice  to  do  or  omit  a 
particular  act  is  m  issue,  evidence  of  the  act  or  omission  on  several 
occasions  is  admissible  (Q. 

In  neither  of  the  above  cases,  it  may  be  observed,  was  the  identity  Criminal 
of  the  party  doing  the  act  in  any  sense  in  question.    In  criminal 
cases,  however,  it  is  mainly  on  the  latter  point  that  the  evidence  is 
important,  and  has,  in  practice,  been  tendered  and  ruled  upon. 
The  criminal  act  itself,  the  corims  delicti,  is,  xorimCi  facie  at  least, 
assumed  to  have  been  established ;  and  the  question  then  arises, 
Was  the  prisoner  the  doer  thereof?    In  order  to  establish  this^ 
evidence  is  offered  that  acts  of  a  similar  class  were  done  by  him 
which  show  a  disposition,  habit,  or  propensity  on  his  part  to  do 
such  acts,  and  a  consequent  probability  that  he  did  the  act  in 
question.    It  is  to  this  proposition  that  the  second  branch  of  the  Proof  of 
rule  applies;  and  although  in  everyday  life  inferences  of  the  above  " 
kind  are  constantly  drawn  and  acted  upon,  the  law,  nevertheless, 
regards  them  as  unsafe,  and  will,  in  general,  exclude  the  facts 
which  give  rise  to  them  {m).   Thus,  if  A.  was  charged  with  forging 
B.'s  signature  to  a  bill  of  exchange,  and  in  order  to  connect  A.  with: 
the  crime  it  was  proposed  to  show  that  he  had  forged  B.'s  signature 
in  other  instances,  the  evidence  would  be  rejected  {n),  and,  as  here 

(i)  Where  the  charge  is  one  of  being  an  habitual  criminal,  the  grounds  of  the 
charge  must  be  stated  in  the  notice  of  intention  to  raise  it  in  a  general  way, 
and  where  evidence  of  previous  bad  conduct  is  admissible  will  depend  on  the 
circumstances  of  the  case  (if?,  v.  Turner,  [1910]  1  K.  B.  346). 

(y)  Holcomhe  v.  Heiuson  (1810),  2  Camp.  391  ;  Manchester  Breiuery  Co.  v.  Coomhs 
(1900),  82  L.  T.  347  ;  but  compare  Holden  Y.Bostock  &  Co.,  Ltd.  (1902),  50  W.  E. 
323,  C.  A.,  and  Bostock  db  Co.,  Ltd.  v.  Nicholson  &  Co.,  Ltd.,  [1904]  1  K.  B.  725. 

{k)  B.  V.  Whitehead  (1848),  3  Car.  &  Kir.  202  ;  and  see  Broivn  v.  Eastern 
and  Midlands  Bail  Co.  (1889),  22  Q.  B.  D.  391,  393,  C.  A.;  Llales  v.  Kerr, 
[1908]  2  K.  B.  601,  where,  in  an  action  against  a  barber  by  a  customer  who  had 
contracted  a  contagious  disease,  evidence  of  witnesses  who  had  also  contracted! 
the  disease  after  being  shaved  at  the  defendant's  shop  was  admitted;  McAllum 
V.  Beid  (1869),  L.  R.  3  A.  &  E.  57,  n. 

(l)  Hales  V.  Kerr,  supra. 

[m)  See  title  Criminal  Law  and  Procedure,  Vol.  IX.,  pp.  380,  381. 

(n)  Griffits  v.  Fayne  (1839),  11  Ad.  &  El.  131,  133,  per  Lord  Denman,  C.J.; 
Viney  y.  Barss  (1795),  1  Esp.  293;  Balcetti  v.  Serani  (1792),  Peake,  192,  193 
[142,  143] . 
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Sect.  2.     j^^e  parties  would  be  the  same  in  both  cases,  namely,  the  Crown  and  the 
Facts      prisoner,  the  objection  of  res  inter  alios  acta  could  have  no  applica- 
relevant  to  tion,  and  the  true  ground  of  exclusion  must  be  sought  elsewhere. 

tll6  ISSU6a 

—  '  626.  Upon  the  above  rule,  however,  certain  exceptions  have  from 
Exceptions.  j^^jj^Q  ^^^^e  become  engrafted,  and  in  several  instances  similar  facts 
may  be  received  either  to  show  the  existence  of  the  main  fact  (o), 
or  to  identify  its  causative  agency.  Thus,  in  divorce  cases,  both 
ante-nuptial  incontinence  and  post-nuptial  acts,  prior  or  subsequent 
to  those  charged  in  the  petition,  may  be  received  to  prove  a  wife's 
adultery  with  the  co-respondent  {p).  To  prove  agency,  repeated 
acts  thereof  are  admissible  (^),  although  no  multiplication  of  acts 
by  a  special  agent  can  be  received  to  establish  a  general  agency  (r), 
nor  is  evidence  of  this  kind  allowable  in  proof  of  partnership  (s). 
Evidence  of  similar  facts  may,  however,  sometimes  be  resorted  to 
on  questions  of  title.  Thus,  not  only  are  repeated  acts  of  ownership 
with  respect  to  the  same  property  admissible  in  proof  of  this  issue, 
but  in  certain  cases  even  acts  done  with  respect  to  other  places, 
provided  the  latter  are  connected  with  the  locus  in  quo  by  such  a 
common  character  of  locality  as  to  give  rise  to  the  inference  that 
the  owner  of  one  is  likely  to  be  the  ow^ner  of  the  other  "(O*  This 
principle  has  been  applied  to  the  waste  lands  of  a  manor  {u),  to 
roads  {x),  rivers  {a),  inland  lakes  (h),  woods,  hedges  (c),  and  the  like. 
Manorial  and  trade  customs  are  also  similarly  provable  {d). 
When  the  behaviour  of  animals  is  in  question,  it  is  admissible  to 
prove  not  only  the  doings  of  the  same  animal  on  different  occasions, 
but  even  those  of  other  animals  of  the  same  species  {e).  And  the 
operation  of  physical  agencies  may  be  shown  in  the  same  way,  e.g., 
of  poisons  (/),  explosives  {g),  noxious  discharges  from  works  Qi) , 
sparks  from  a  railway  engine  (i),  or  infection  from  a  hospital  {ii). 

(0)  E.g.,  to  show  that  defendant  had  given  orders  for  work  on  a  house  ; 
evidence  that  he  had  given  similar  orders  for  other  work  on  the  same  house 
may  be  admitted  [Woodiuard  v.  Buchanan  (1870),  L.  E.  5  Q.  B.  285). 

[p)  Wales  V.  Wales,  [1900]  P.  63;  Cantello  v.  Cantello  (1896),  Times,  1st 
Feb  ruary;  Hotvard  v.  Howard  (1904),  Times,  14th  July. 

{q)  Blake  v.  Albion  Life  Assurance  Society  (1878),  4  0.  P.  D.  94. 
(r)  Barrett  v.  Irvine,  [1907]  2  I.  E.  462,  C.  A. 
(s)  Kennedy  v.  Dodson,  [1895]  1  Ch.  334,  0.  A. 

(t)  Jones  V.  Williams  (1837),  2  M.  &  W.  326,  per  Parke,  B.,  at  p.  331 ;  Lord 
Advocate  v.  Blantyre  (Lord)  (1879),  4  App.  Cas.  770,  791,  792. 

(u)  Boe  d.  Barrett  v.  Kemp  (1835),  2  Bing.  (n.  c.)  102. 

{x)  R.  V.  Brightside  Bierlovo  (Inhabitants)  (1849),  13  Q.  B.  933. 

(a)  Neill  v.  Devonshire  (Duke)  (1882),  8  App.  Cas.  135  ;  compare  Frost  v. 
Fdchardson  (1910),  103  L.  T.  22  (mill  tail  of  mill  built  across  navigabb  river  nut 
part  of  river). 

(&)  Bristow  V.  Cormican  (1878),  3  App.  Cas.  641,  670. 

(c)  Jones  V.  Williams,  srpra. 

(d)  Anglesey  (Marquis)  v.  Hatherton  (Lord)  (1842),  10  M.  &  W.  218  ;  as  to 
trade  customs,  see  p.  444,  ante. 

e)  Broivn  v.  Eastern  and  Midlands  Rail.  Co.  (1889),  22  Q.  B.  D.  391,  C.  A.  _ 

f)  R.Y.  Geering  (1849),  18  L.  J.  (m.  c.)  215  ;  B.  v.  Flannagan  and  Higgins 
(1884),  15  Cox,  C.  C.  403. 

(g)  R.  V.  Bernard  (1858),  1  F.  &  F.  240 ;  R.  v.  McGrath  and  McKevitt  (1881), 
14  Cox,  C.  C.  598. 

(h)  Tennant  v.  Hamilton  (1839),  7  CI.  &  Fin.  122. 

(1)  Aldridge  v.  Great  Western  Rail.  Co.  (1841),  3  Man.  &  G.  515;  Piggot  v. 
Eastern  Counties  Rail.  Co.  (1846),  3  C.  B.  229. 

(ii)  Metropolitan  Asylum  District  (Managers)  v.  Hill  (1882),  47  L.  T.  29,  H.  L.  ' 
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627.  Evidence  of  similar  facts^  although  in  general  inadmissible  2. 
to  prove  the  main  fact  or  the  connection  of  the  parties  therewith,  Facts 
is  receivable,  after  evidence  aliunde  on  these  points  has  been  given,  relevant  to 
to  show  the  state  of  mind  of  the  parties  with  regard  to  such  fact,  ^he  Issue. 
This  rule,  it  will  be  observed,  is  not  an  exception  to  the  preceding  Admissible  to 
one,  which  forbids  the  proof  of  a  criminal  act  by  such  evidence,  but  P^'o^^  state  of 
operates  independently  of  it,  and  has  a  w^holly  different  aim  and 
scope,  for  it  is  always  supposed  that  the  doing  of  the  act,  as  a  fact 
capable  of  external  observation,  is  first  confessed,  or  that  there  is 
sufficient  independent  testimony  on  the  subject  to  be  laid  before  a 
jury.  Were  the  law  otherwise,  it  is  obvious  that  under  the  pretence 
of  proving  the  prisoner's  state  of  mind  the  external  act  itself  could 
be  proved,  and  that  the  common  law  principle  w^ould  thus  be  wholly 
set  aside  {j).  Under  the  present  rule,  then,  after  the  above  founda- 
tion has  been  laid,  evidence  of  similar  facts  may  be  legitimately 
received  to  prove  a  party's  knowledge  of  the  nature  of  the  main 
fact  or  transaction,  or  his  intent  with  respect  thereto  (k).  The 
same  principle  is  applicable  to  proof  of  fraud  or  malice  (I).  Thus, 
where  A.  was  charged  with  fraudulently  obtaining  credit  for  board 
and  lodging  from  B.,  evidence  that  shortly  before  he  had  left  his 
previous  landlord  without  paying  his  rent,  and  still  owed  this 
money  when  he  went  to  lodge  with  B.,  was  received  to  show  his 
fraudulent  intent  with  regard  to  the  latter  (m).  And  in  libel 
cases,  to  establish  malice,  the  publication  by  the  defendant  of 
other  libels  concerning  the  plaintiff,  both  prior  and  subsequent 
to  that  in  issue,  may  be  shown,  together  with  all  the  circum- 
stances attending  their  publication  {n).  And,  in  general,  wherever 
it  is  necessary  to  rebut  (even  by  anticipation)  the  defence  of  acci- 
dent, mistake,  or  other  innocent  condition  of  mind,  evidence  that 
the  defendant  has  been  concerned  in  a  systematic  course  of  con- 
duct of  the  same  specific  kind  as  that  in  question  may  be  given  (0). 
To  admit  evidence  under  this  head,  how^ever,  the  other  acts  tendered 
must  be  of  the  same  specific  kind  as  that  in  question,  and  not  of  a 


Evidence  relating  to  collateral  facts  is  only  admissible  when  such  facts  will,  if 
established,  afford  a  reasonable  presumption  as  to  the  matter  in  dispute,  and 
when  such  evidence  is  reasonably  conclusive  {ibid.,  per  Lord  Watson,  at  p.  35). 

(;■)  R.  V.  Hall  (1887),  o  New  Zealand  Law  Eeports,  C.  A.,  93. 

m  Thus,  where  the  question  was  whether  A.  had  attempted  to  obtain  money 
from  B.  by  falsely  pretending  that  a  certain  article  was  a  diamond  ring,  the 
fact  that  A.  had  previously  attempted  to  obtain  money  from  other  persons  by 
false  representations  as  to  the  genuineness  of  jewellery  was  admitted  to  show 
his  knowledge  that  the  ring  in  question  was  not  genuine  {B.  v.  Francis  (1874), 
L.  E.  2  0.  0.  E.  128;  B.  v.  OUis,  [1900]  2  Q.  B.  758,  C.  C.  E).  Knowledge 
that  money  was  counterfeit  {R.  v.  Foster  (1855),  24  L.  J.  (m.  c.)  134,  C.  C.  E.), 
or  that  an  agency  was  dangerous  {R.  v.  Cooper  (1849),  3  Cox,  0.  C.  547,  549, 
550),  may  be  similarly  shown;  and  see  title  Criminal  Law  and  Peocedure, 
Vol.  IX.,  pp.  381,  683. 

{I)  Blake  v.  Albion  Life  Assurance  Society  (1878),  4  C.  P.  D.  94 ;  Barnes  v. 
Merritt  &  Co.  (1899),  15  T.  L.  E.  419,  C.  A. 

(w)  B.  v.  Wyatt,  [1904]  1  K.  B.  188,  C.  C.  E.  ;  B.  v.  Walford  (1907),  71 
J.  P.  215,  0.  C.  E. ;  B.  v.  Smith  (1905),  92  L.  T.  208,  C.  C.  E. ;  B.  v.  Bhodes, 
[1899]  1  Q.  B.  77,  C.  C.  E.  ;  and  see  B.  v.  OlUs,  [1900]  2  Q.  B.  758,  0.  C.  E. 

[n)  Barrett  v.  Long  {\%b\),  3  H.  L.  Cas.  '6%b\  Pearson  v.  iewatire  (1843),  5 
Man.  &  a.  700 

(o)  B.  V.  Geering  (1849),  18  L.  J.  (m.  c.)  215;  B.  v.  Garner  (1863),  3  F.  &  F. 
681 ;  B.  V.  Cotton  (1873),  12  Cox,  C.  C.  400,  following  B.  v.  Geering,  supra. 


454  EviDENCS. 

different  character  (^j).  And  the  acts  tendered  must  also  have  been 
proximate  in  point  of  time  to  that  in  question  (q) .  If,  however, 
these  conditions  concur,  it  is  no  objection  that  the  similar  facts  are 
the  subject  of  prior  indictments  on  which  the  defendant  has  already 
been  acquitted  (r),  or  of  separate  indictments  still  to  be  tried  (s). 

Sub-Sect.  6. — Character. 

628.  When  a  party's  character  is  not  directly  in  issue  in  the 
proceedings,  but  is  merely  tendered  in  proof  of  some  other  fact,  it 
is,  as  a  general  rule,  excluded — not  because  it  may  not  in  strictness 
be  logically  relevant,  but  for  reasons  of  policy  and  fairness,  since  no 
litigant  can  be  prepared  to  protect  himself  against  imputations 
made  without  previous  notice,  and  which  may  range  over  the  whole 
of  his  career  (a).  Accordingly,  it  is  not  primarily  permissible  in  a 
criminal  case  to  adduce  evidence  that  the  accused  either  bears  a 
bad  general  reputation  in  the  community,  or  has  a  natural  dis- 
position to  commit  crimes  of  the  class  charged  (b).  And  the 
converse  of  the  rule  has  also  sometimes  been  apjDlied — e.g.,  in  a 
divorce  case,  to  disprove  a  particular  act  of  cruelty,  the  respondent 
has  not  been  allowed  to  call  evidence  that  he  was  of  a  generally 
humane  disposition  (c).  The  above  rule,  however,  is  not  invariable, 
and  in  criminal  cases  it  has  been  relaxed  to  a  certain  extent  in 
favorem  lihertatis  (d). 

629.  In  civil  cases,  evidence  as  to  character,  though  character 
is  not  directly  in  issue,  is  admissible  in  two  classes  of  cases  : 
(1)  To  impeach  the  credit  of  witnesses  (e) ;  and  (2)  in  reduc- 
tion of  damages.  Under  the  latter  head,  the  bad  characte'r  of 
the  plaintiff  in  the  case  of  actions  for  libel  (/)  or  breach  of 


(79)  Thus,  on  a  charge  of  obtaining  a  pony  and  trap  by  false  pretences, 
evidence  that  the  accused  had  afterwards  obtained  a  quantity  of  oats  and  fodder 
from  another  party  was  rejected,  as  the  two  acts  were  dissimilar  {B.  v.  F-isher, 
[1910]  1  K.  B.  149,  C.  C.  A.,  followed  and  approved  in  B.  v.  Mlis,  [1910]  2 
K.  B.  746,  0.  0.  A. ;  Makm  v.  A.-G.  for  New  South  Wales,  [1894]  A.  0. 
57,  P.  0. ;  and  see  title  Criminal  Law  and  Procedure,  Vol.  IX.,  p.  380. 

(q)  JR.  V.  Wyatt,  [1904]  1  K.  B.  188,  C.  C.  E. ;  R.  v.  Smith  (1905),  92  L.  T. 
208,  209,  0.  0.  E.  ;  R.  v.  Wal/ord  (1907),  71  J.  P.  215,  C.  C.  E. 

(r)  R.  V.  OlUs,  [1900]  2  Q.  B.  758,  C.  C.  E. 

(s)  R.  Y.  Jones  and  Hayes  (1877),  14  Cox,  C.  C.  3. 

(a)  R.  V.  Rowton  (1865),  34  L.  J.  (m.  c.)  57,  C.  C.  E,,  but  see  dissenting  judg- 
ments of  Erle,  C.J.,  and  Willes,  J. 

(6)  R.  V.  Rowton,  supra;  R.  v.  Cole  (1810),  cited  1  Phillipps  and  Arnold,  Law 
of  Evidence,  10th  ed. ,  508,  C.  C.  E. 

(c)  Narracott  v.  Narracott  (1864),  33  L.  J.  (p.  m.  &  A.)  61.  _ 

(d)  As  to  evidence  of  character  in  criminal  cases,  see  title  Criminal  Law 
AND  Procedure,  Yol.  IX.,  pp.  ,282  et  seq. 

(e)  See  p.  600,  post. 

If)  Scott  V.  Sampson  (1882),  8  Q.  B.  D.  491.  The  evidence  must  be  confined 
to  the  bad  general  reputation  of  the  plaintiff,  or,  in  cases  where  the  plaintiff  is 
libelled  in  respect  of  his  calling,  to  his  general  reputation  in  that  capacity, /.(/., 
.his  general  reputation  as  a  jockey  when  he  is  libelled  as  a  jockey  {Wood  v.  Cox 
(1888),  4  T.  L.  E.  550,  652,  655;  and  compare  Wood  v.  Durham  {Earl)  (1888),  21 
Q.  B.  D.  501).  Eumours  or  suspicions  to  the  same  effect  as  the  libel,  and  parti- 
cular facts  showing  bad  character  or  disposition,  are  inadmissible  {Scott  v. 
Sampson,  supra).  Moreover,  where  the  truth  of  the  libel  has  not  been  pleaded,  the 
defendant  cannot  give  evidence  in  chief  of  the  circumstances  under  which  the 
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promise  (g),  and  the  bad  character  of  the  woman  betrayed  in  Sect.  2. 

the  case  of  actions  for  seduction  (h)  or  petitions  for  damages  for  Facts 

adultery  (i),  may  be  proved  in  chief  in  reduction  of  damages,  I'elevantto 

irrespective  of  the  right  to  cross-examine  such  person  should  he  ^he  Issue, 
or  she  testify  as  a  witness. 

Sect.  3. — Hearsay, 

Sub-Sect.  1. — General  Rule  and  Exceptions. 

630.  As  a  general  rule,  statements  made  by  persons  not  called  as  Hearsay : 
witnesses  are  inadmissible  to  prove  the  truth  of  the  facts  stated,  general  rule. 
The  term  "  hearsay,"  in  the  present  connection,  imports  a  purpose, 

and  not  a  quality.  A  statement  is  hearsay  if  tendered  to  prove  the 
truth  of  the  facts  asserted ;  it  is  original,  or  circumstantial,  evidence 
if  its  materiality  depends  on  the  fact  that  it  was  made,  and  not 
on  the  fact  that  it  was  true.  This  main  test,  or  distinction,  if 
carefully  borne  in  mind,  will  suffice  to  obviate  many  of  the  difficulties 
occurring  in  the  law  of  evidence ;  but  it  is  not  always  easy  to  apply. 
Thus,  A.  gives  B.  into  custody  for  forging  C.'s  accceptance  to  a  bill 
of  exchange.  The  charge  is  dismissed,  and  B.  sues  A.  for  malicious 
prosecution.  A.  testifies  that  on  presenting  the  bill  to  C,  the 
latter  said:  "It  is  a  forgery;  B.  has  forged  it."  C.'s  statement 
is  hearsay  and  inadmissible  if  tendered  to  prove  the  forgery,  but 
is  relevant  and  admissible  on  the  question  of  A.'s  bona  fides,  in 
order  to  show  the  information  on  which  he  acted  (a).  If  A.  had 
taken  counsel's  opinion  before  acting,  the  contents  of  the  opinion 
would  be.  admissible  for  the  same  purpose  (h). 

631.  The  reasons  usually  advanced  for  the  rejection  of  hearsay  Reasons  for 
•evidence  are  numerous,  chief  among  them  being — the  irresponsi-  rejection, 
bility  of  the  original  declarant,  the  depreciation  of  truth  in  the 
process  of  repetition,  the  opportunities  for  fraud  its  admission 

would  open,  and  the  waste  of  time  involved  in  listening  to  idle 
rumour.     In  strictness,  however,  only  two  objections  appear  to 


libel  was  published,  or  of  the  character  of  the  plaintiff,  in  mitigation  of  damages, 
without  the  leave  of  the  judge,  unless,  seven  days  at  least  before  the  trial,  he 
furnishes  particulars  to  the  plaintiff  of  the  matters  of  which  he  intends  to  give 
evidence  (R.  S.  C,  Ord.  36,  r.  37  ;  and  see  title  Libel  and  Slander). 

[g)  Foulhes  v.  Selhvay  (1800),  3  Esp.  236.  The  evidence  here  may  embrace 
the  plaintiff's  general  character  for,  as  well  as  specific  acts  of,  immorality 
(ihid.). 

(A)  Bamfield  v.  Ilassey  (1808),  1  Camp.  460  ;  Dodd  v.  Norris  (1814),  3  Camp. 
519  (evidence  of  general  immoral  character,  as  well  as  prior,  but  not  subse- 
quent acts  of  immorality). 

{i)  Smith  V.  Allison  (1765),  Bull^,  Nisi  Prius,  27.  The  wife's  general  immoral 
character,  and  previous  but  not  subseqaent  acts  of  adultery  {Winter  v.  Henn 
(1831),  4  C.  &  P.  494)  ;  as  well  as  the  husband's  general  character  for  infidelity, 
and  particular  acts  thereof  {Bromley  v.  Wallace  (1803),  4  Esp.  237). 

(a)  Perkins  v.  Vaughan  (1842),  6  Jur.  1114. 

(6)  Ravenga  v.  Mackintosh  (1824),  2  B.  &  C.  693.  Declarations  which  are  a 
part  of  the  res  gesta,  or  which  amount  to  acts  of  ownership,  as  leases,  licences, 
and  grants,  or  which  constitute  motive,  convey  notice  or  show  good  faith, 
fraud,  negligence,  or  other  states  of  mind,  are  all  relevant,  or  the  reverse, 
irrespective  of  the  truth  or  falsity  of  the  particular  statement. 
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be  essential  and  decisive,  namely,  the  absence  of  an  oath  and  the 
deprivation  of  cross-examination  (c).  It  is  true  that  the  presence 
of  the  witness  is  generally  required  as  an  additional  safeguard  to 
testimony,  but  this  seems  to  be  exacted  primarily  to  ensure  cross- 
examination,  and  only  secondarily  to  observe  demeanour  (d) ;  and, 
provided  that  the  requirements  as  to  oath  and  cross-examination  ' 
have  been  fulfilled,  the  physical  absence  of  the  witness  will  not 
necessarily  entail  the  exclusion  of  his  evidence. 

632.  The  general  rule  against  hearsay  evidence  is  subject  to 
three  important  classes  of  exceptions  :  (1)  Admissions  and  con- 
fessions ;  (2)  statements  by  deceased  persons  ;  and  (3)  statements 
contained  in  public  documents  (e). 

In  interlocutory  proceedings  (/),  and  in  taking  accounts  (^),  similar 
evidence  may  also,  within  certain  limits,  be  received  ;  and  on  the 
hearing  of  a  summons  for  directions  the  judge  may  order  any 
particular  fact  to  be  proved  by  statement  on  oath  of  information 
and  belief  (h) . 

Hearsay,  when  falling  within  any  of  the  above  exceptions,  is 
receivable  notwithstanding  that  direct  evidence  of  the  facts  involved 
may  also  be  available. 

Sub-Sect.  2.— Admissions  and  Confessions. 

Admissions.  633.  In  civil  cases,  statements  made  out  of  court  by  a  party 
to  the  proceedings  are  evidence  of  the  truth  of  the  facts  asserted 
against,  but  not  in  favour  of,  such  party  (i). 

Although  what  a  party  has  said  on  some  former  occasion  may, 
without  injustice,  be  presumed  to  be  true  as  against  himself,  yet 
no  presumption  of  truth  arises  when  such  statements  are  tendered 
as  evidence  in  his  own  favour  ;  otherwise,  every  man,  if  he  were  in 
a  difficulty,  or  in  view  of  one,  might  make  declarations  to  suit  his 
own  case  {k).  This  objection  does  not  apply  when  his  own  statements 
are  tendered  for  some  other  purpose  than  to  prove  their  truth,  and 
they  may  accordingly  always  be  proved  by  him  when  offered  merely 
as  original  or  circumstantial  evidence  (Z). 


(c)  Wigmore,  System  of  Evidence,  s.  1363, 
{d)  Ibid.,  s.  1365. 

(e)  Eor  instances  of  the  exceptions  in  criminal  cases,  see  also  title  CuiMiNAi 
Law  and  Procedure,  Yol.  IX,,  p.  393,  note  (^). 

(/)  R.  S.  C,  Ord.  38,  r.  3  ;  Be  Young  {J.  L.)  Manufacturing  Co.,  Ltd., 
Young  v.  Young  {J.  L.)  Manufacturing  Co.,  Ltd.,  [1900]  2  Cii.  753,  0.  A. ;  Lumley 
V.  Oshorne,  [1901]  1  K  B.  532. 

{g)  E.  S.  C,  Ord.  33,  r.  3. 

(h)  E.  S.  C,  Ord.  30,  r,  7.  _ 

[i)  Even  though  such  party  is  only  trustee  for  another  {Bauerman  v.  Badenius 
(1798),  7  Term  Eep.  663  ;  and  see  note  {p),  p.  460,  post),  but  the  acts  of  one  who 
is  sued  as  a  mere  nominal  defendant  are  not  admissible  in  favour  of  the  plaintiff 
against  the  real  defendant  who  has  been  substituted  for  him  [Armstrong  v. 
Normandy  (1850),  5  Exch.  409). 

(h)  B.  V.  Hardy  (1794),  24  State  Tr.  199,  1093—1094 ;  B.  v.  Petcherini  (1855), 
7  Cox,  0.  0,  79,  82,  83 ;  B.  v,  Haines  (1858),  1  E.  &  E.  86.  On  a  similar  prin- 
ciple, a  married  woman  cannot  by  any  admission  she  can  make  get  rid  of  a 
restraint  on  anticipation  [Bateman  [Lady)  v.  Faher,  [1898]  1  Ch.  144,  0.  A.). 

(Z)  See  pp.  436  et  seq.,  ante. 
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634.  As  the  value  of  an  admission  depends  on  the  circumstances     Sect.  3. 
in  which  it  was  made,  these  are  always  receivable  to'affect  its  weight.  Hearsay. 
Thus,  the  party  against  whom  it  is  tendered  may  show  that  it  was  whencircum- 
made  in  ignorance  of  the  facts,  or  when  his  mind  was  in  an  abnormal  stances 
condition.    Moreover,  the  law  has  always  been  peculiarly  tender  in  receivable, 
its  treatment  of  efforts  made  by  the  parties  to  compromise  their 
disputes,  and  accordingly  it  will  altogether  exclude  proof  of 
negotiations  entered  into  for  that  purpose  either  expressly  or 
impliedly    without  prejudice."    In  order,  however,  to  entitle  com-  Letters 
munications  to  protection  on  this  ground,  it  must  appear  that  there  "^.^^|i^^^„ 
was  a  dispute  or  negotiation  impending  between  them,  and  that  ^^^^^ 

the  letters  were  written,  or  interviews  held,  bond  fide  with  a  view 
to  its  settlement  Thus,  a  letter  marked  "  Without  prejudice," 
but  containing  a  threat  against  the  recipient  should  the  offer  not 
be  accepted,  is  admissible  to  prove  the  threat  (n) ;  so,  where  the 
alternative  to  acceptance  was  that  the  writer  would  commit  an  act 
of  bankruptcy (o)."  Letters  marked  "Without  prejudice  "  protect 
subsequent  correspondence  on  the  same  subject (p)  ;  and  generally 
such  letters  cannot  be  used  even  on  a  question  of  costs  It 
has  also  been  held,  with  perhaps  more  questionable  propriety,  that 
independent  facts  admitted  during  negotiations  for  a  settlement  are 
not  protected.  Thus,  in  an  action  by  A.  against  B.  on  a  bill  of 
exchange,  A.  tendered  evidence  of  certain  proposals  for  payment 
made  by  B.  to  him  at  a  confidential  interview,  as  well  as  the  fact 
that  B.  had,  at  the  same  interview,  admitted  the  signature  of  the 
bill.  The  court  rejected  the  proposals,  but  allowed  B.'s  admission 
to  be  proved  (a). 

W^hen  a  party  sues,  or  is  sued,  personally,  any  admission  which 
he  has  previously  made,  even  in  a  representative  capacity,  is  evidence 
against  him  (b).  But  the  converse  does  not  hold,  and  when  sued 
or  suing  as  a  representative,  admissions  made  by  him  before 
sustaining  that  character,  or  after  it  has  ceased,  are  not  binding  on 
his  principal  (c). 

635.  A  party  against  whom  an  admission  has  been  proved  may  Whole  state- 
(3all  upon  his  adversary,  as  a  part  of  the  latter's  case,  to  prove  so  ^^^^ 
much  of  the  entire  statement,  document,  or  correspondence  con- 

taining  or  referred  to  in  the  admission,  as  is  necessary  to  explain 
it,  even  though  such  additional  part  may  be  unfavourable  to  the 
adversary  proving  the  admission  (<^).    And  the  same  rule  applies 

(7.n)  Be  Daintr  'ty,  Ex  parte  Holt,  [1893]  2  Q.  B.  116. 

(VO  Kurtz  &  Co.  V.  Syence  &  Sons  (1887),  57  L.  J.  (CH.)  238.    See.  further,  as 
to  letters  written  without  prejudice,  p.  657,  post. 
(o)  Be  Daintrey,  Ex  parte  Holt,  suj^ra. 

( p)  Paddock  v.  Forrester  (18411,  3  Scott  (n.  r.),  734  ;  Peacock  v.  Harper  (1877), 
26  W.  E.  109;  Oliver  v.  Nautilus  Steam  Bhipving  Co.,  [1903]  2  K.  B.  639,  0.  A. 

iq)  Walker  v.  Wilslier  (1889),  23  Q.  B.  D.  335,  0.  A.  .  • 

(a)  Waldridge  v.  Kennisoa  (1794),  1  Esp.  143. 
[h)  Stanton  v.  Percival  (1855),  5  H.  L.  Cas.  257. 

(c)  New,  Prance,  and  Garrard's  Trustee  v.  Himting,  [1897]  1  Q.  B.  607,  611  ; 
Legge  v.  Edmonds  (1855),  25  L.  J.  (CH.)  125,  141. 

{d)  Thomson  v.  Austen  (1823),  2  iJow.  &  By.  (k.  b.)  358,  361;  Fletcher  v. 
Froggatt  (1827),  2  C.  &  P.  569;  Cohhett  v.  Greij  (1850),  19  L.  J.  (ex.)  137  ;  but 
the  fact  that  such  additional  part  contradicts  the  admission  does  i)ot  preclude 
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Form  of 

admission 

immaterial. 


to  interrogatories  (e).  The  jury  may,  however,  attach  different 
degrees  of  credit  to  the  different  parts  (/).  Distinct  portions  of  the 
communication,  not  forming  part  of  or  essential  to  explain  the 
admission,  cannot,  however,  be  proved  under  this  head,  however 
material  to  the  case  (g). 

636.  The  particular  form  in  which  an  admission  was  made  is, 
so  far  as  its  admissibility  goes,  generally  immaterial.  Thus,  not 
only  are  solemn  admissions  on  oath,  such  as  those  contained  in  affi- 
davits and  answers  to  interrogatories  in  the  same  or  former  proceed- 
ings (h),  receivable  against  a  party,  but  also  declarations  in  wills  (i), 
recitals  or  descriptions  in  deeds  (k),  receipts  (l),  bankers'  pass- 
books (m),  cases  for  the  opinion  of  counsel  (n),  maps  and  surveys  (o), 
probate  stamps  and  executors'  inventories  (  ),  debtors'  statements 
in  bankruptcy  proceedings  (q),  and  even  statements  contained  in 
cancelled  or  invalid  instruments  (r),  though  not  (in  civil  cases)  in 
:unstamped  ones  (s).  On  the  other  hand,  neither  pleadings,  unless 
upon  oath  (t),  nor  statements  or  depositions  of  witnesses  called  by 
a  litigant  are  evidence  against  him  in  other  proceedings  under  this 
head,  unless  expressly  caused  to  be  made  or  knowingly  used  as 
true  by  him  for  the  purpose  of  proving  some  particular  fact  (a). 
Generally,  however,  any  document  which  a  party  has  signed  or 
otherwise  recognised,  adopted,  or  acted  upon,  may  be  tendered 
against  him  as  an  admission,  and  so  as  evidence  of  the  truth  of  its 
contents  (h),  though  mere  failure  to  answer  a  letter  or  object  to  an 
account  will  not  necessarily  have  this  effect  (c). 


the  statement  being  regarded  as  some  evidence  of  the  admission  {Brawn  v. 
J^^en  Brothers,  [1895]  1  Q.  B.  390). 

(e)  E.  S.  C,  Ord.  31,  r.  24 ;  Lyell  v.  Kennedy  (1884),  27  Ch.  D.  1,  15,  29,  C.  A. 

(/)  Bermon  v.  Woodhridge  (1781),  2  Dong.  (k.  b.)  781,  788  ;  Smith  v.  Blandy 
(1825),  Ey.  &  M.  257. 

(q)  Prince  v.  Samo  (1838),  7  Ad.  &  EL  627. 

hi)  E.  S.  C,  Ord.  31,  r.  24  ;  Fleet  v.  Perrins  (1868),  L.  E.  3  Q.  B.  536. 
[i)  Re  Hoijle,  Hoyle  v.  Hoyle,  [1893]  1  Ch.  84,  0.  A. 
{h)  Carpenter  v.  BuUer  (1841),  8  M.  &  W.  209. 

{I)  Lee  V.  Lancashire  and  Yorkshire  Rail.  Co.  (1871),  6  Ch.  App.  527.  See  also 
title  Contract,  Yol.  VII. ,  p.  446,  note  [g). 

(m)  Gaden  v.  Newfoundland  Savings  Bank,  [1899]  A.  C.  281,  286,  P.  C. ; 
Holland  v.  Manchester  and  Liverpool  District  Banking  Co.,  Ltd.  (1909),  25  T.  L.  E. 
386  ;  Kepitigalla  Rubier  Estates,  Ltd.  v.  National  Bank  of  India,  [1909]  2  K.  B. 
1010 ;  and  see  title  Bankers  and  Banking,  Yol.  I.,  p.  619. 

(n)  Meath  (Bishop)  v.  Winchester  {Marquis)  (1836),  3  Bing.  (n.  C.)  183,  H.  L. 
(o)  Craven  {Earl)  v.  Pridmore  (1902),  18  T.  L.  E.  282,  C.  A. 
{p)  Taylor,  Law  of  Evidence,  10th  ed.,  s.  860. 
(q)  Hart  v.  Neivman  (1811),  3  Camp.  13. 
(V)  Breton  v.  Cope  (1791),  Peake,  43. 


(t)  Boileau  v.  Rutlin  (1S48),  2  Exch.  665. 

(a)  Ihid. ;  Brickell  y.^ Hulse  (1837),  7  Ad.  &E1.  454    Gardner  v.  Moidt  (1839), 

10  Ad.  &  El.  464  ;  Richards  v.  Morgan  (1863),  4  B.  &  S.  641  ;  Simmons  v. 
London  Joint  Stock  Bank  (1890),  62  L.  T.  427  ;  Evans  v.  Merthyr  Tydfil  Urhan 
Council,  [1899]  1  Ch.  241,  C.  A. 

{b)  Evans  v.  Merthyr  Tydfil  Urban  Council,  supra;  Freeman  v.  Cox  (18/8),  8 
Ch.  D.  148  (failure  to  dispute  affidavit  that  money  was  in  defendant's  hands  as 
executor  treated  as  an  admission  by  him)  ;  Hampden  y.  Wallis  (1884),  27  Ch.  D. 
251  (admission  in  recital  of  settlement). 

(c)  Fairlie  v.  Benton  (1828),  3  C.  &  P.  103  ;  Doe  d.  Frankis  v.  Frankis  (1840), 

11  Ad.  &  El.  792  ;  Wiedemann  v.  Walpole,  [1891]  2  Q.  B.  534,  C.  A.,  where,  in 
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637.  Statements  made  in  the  presence  and  hearing  of  a  party     Sect.  3. 
are  also  evidence  against  him  under  the  present  head,  to  the  extent  Hearsay, 
that  his  answers  or  conduct  show  that  he  accepts  the  assertions  gtat^^its  ii 
made  (d).    And  his  mere  silence,  where  he  is  reasonably  called  on  a  party's 

to  reply,  will  have  the  same  effect  (e).  Where,  however,  a  reply  presence, 
cannot  reasonably  be  expected,  silence  will  afford  no  inference  of 
assent,  e.g.,  where  the  party  was  deaf,  ignorant  of  the  language, 
intoxicated,  asleep  (/),  or  in  extremis  (g).  So,  as  to  statements 
made  in  a  party's  presence  in  the  course  of  judicial  inquiries,  for 
here  the  regularity  of  the  proceedings  prevents  free  interposition  (h), 

638.  Not  only  may  a  party's  own  statements  be  thus  given  in  Admissions 
evidence  against  him,  but  those  also  of  other  persons  who  were  at  by  privies, 
the  time  in  privity  with  him.    The  term  "  privity  "  implies  mutual 

or  successive  relationship  to  the  same  interests,  and  the  admissions 
of  privies  are  receivable  because  they  are  identified  in  interest  with 
the  party  against  whom  they  are  tendered  (i).  Privies  are  of  three 
classes:  (1)  Privies  in  blood,:  as  heir  and  ancestor;  (2)  privies 
in  law  or  representation,  as  executor  and  testator ;  and  (3)  privies 
in  estate  or  interest,  as  vendor  and  purchaser,  grantor  and  grantee, 
lessor  and  lessee. 

Admissions  made  by  persons  so  connected  with  a  party  are, 
however,  only  prima  facie  evidence  against  him,  and  maybe  contra- 
dicted or  explained  in  the  same  manner  as  if  made  by  himself. 
The  following  are  the  chief  relationships  of  this  class  : — 
Statements  made  by  a  predecessor  in  title,  when  in  possession  of  Predecessors 
property,  and  affecting  his  rights  thereto,  are  evidence  against,  but  title, 
not  in  favour  of,  a  party  claiming  through  him  by  title  subsequent  to 
the  admission  (j).  But  the  rule  is  only  co-extensive  with  the  identity 

an  action  for  breach  of  promise  by  A.  against  B.,  copies  of  letters  written  both 
by  A.  and  by  the  rector  of  her  parish  to  B.,  in  which  they  alleged  that  B.  had 
jn'omised  to  marry  A.,  but  to  which  B.  had  returned  no  answer,  were  rejected 
both  as  proof  and  as  corroboration  of  the  promise.  Compare  Gaskill  v.  Skene 
(1850),  14  Q.  B.  664. 

{d)  R.  V.  Norton,  [1910]  2  K  B.  496 ;  Child  v.  Grace  (1825),  2  C.  &  P.  193 ; 
Jones  V.  Morrell  (1844),  1  Car.  &  Kir.  266.  In  R.  v.  Smith  (1897),  18  Cox,  C.  C. 
470,  Hawkins,  J.,  held  that  a  party's  denial  of  a  statement  made  in  his  presence 
excluded  it;  but  in  R.  v.  Bromhead  71  J.  P.  103,  C.  C.  E.,  this  pro- 

position was  considered  too  wide,  and  the  court,  while  declining  to  lay  down  any 
general  rule,  said  that  each  case  must  be  decided  on  its  own  circumstances. 

(e)  R.  V.  Norton,  supra ;  Wiedemann  v.  Walpole,  [1891]  2  Q.  B.  534,  539,  C.  A. ; 
Richards  v.  Gellatly  (1872),  L.  E.  7  C.  P.  127,  131;  Ii.  v.  Tate,  [1908]  2  K.  B. 
680,  683,  C.  A.  Thus,  in  a  breach  of  promise  case,  evidence  that  the  plaintiff 
had  said  to  the  defendant,  in  circumstances  which  made  it  reasonable  to  expect 
an  answer,  ' '  You  know  you  have  always  promised  to  marry  me,  and  now  you 
don't  keep  your  word,"  to  which  the  defendant  made  no  reply,  was  received  as 
some  evidence  of  corroboration  of  the  promise  (Besselay.  Stern  (1877),  2  C.  P.  D. 
265,  C.  A.). 

(/)  Wright  V.  Tatham  (1838),  5  CI.  &  Fin.  670,  701,  722,  H.  L. 
((/)  R.  V.  Mitchell  (1892),  17  Cox,  C.  C.  503,  508. 

{h)  R.  V.  Turner  (1832),  1  Mood.  C.  C.  347  ;  R.  v.  Mitchell  (1892),  17  Cox, 
C.  C.  503. 

(t)  The  answers  of  a  bankrupt,  however,  are,  on  special  grounds,  not  admissible 
against  other  parties  even  in  the  same  proceedings  [Re  Brunner  (1887),  19  Q.  B.  D. 
572). 

{j)  Melbourne  Banking  Corporation  y.  Brougham  (1882),  7  App.  Cas.  307,  P.  C. 
Where  A.  sued  B.,  as  administrator  of  C,  an  intestate,  to  recover  a  watch,  a 
declaration  by  C.  that  he  had  given  the  watch  to  A.  is  evidence  against  B. 
(Smith  V.  Smith  (1836),  3  Bing.  (n.  c.)  29).    And  where  A.  sued  B.  for  trespass 
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Hearsay. 


Nominal  and 
real  parties. 


Partners, 
co-contrac- 
tors. 


of  the  interest,  and,  accordingly,  admissions  by  a  subordinate  will 
not  affect  the  estate  of  a  superior  in  title.  Thus,  a  tenant  cannot 
by  his  admissions  restrict  his  landlord's  rights  (k) ;  nor  can  a  tenant 
for  life  the  title  of  the  remainderman  (Z).  In  this  connection,  how- 
ever, a  distinction  exists  between  the  case  of  an  assignee  of  land  and 
that  of  an  assignee  of  a  negotiable  instrument,  the  former  having, 
in  general,  no  title  unless  his  assignor  had,  while  the  latter  may 
have  a  good  title  though  his  assignor  had  none.  Consequently, 
unless  the  plaintiff  suing  on  a  bill  or  note  stands  on  the  title  of 
the  former  owner,  as  by  taking  the  bill  with  notice,  or  without  con- 
sideration, or  when  overdue,  the  declarations  of  the  former  holder 
are  not  receivable  against  him  (m). 

The  admissions  of  a  real  party  who,  though  not  named  on  the 
record,  has  a  substantial  interest  in  the  event  are  evidence  against 
a  nominal  party  to  the  proceedings.  The  admissions  must,  how- 
ever, have  been  made  during  the  subsistence  of  the  interest  of  the 
real  party,  and  are  only  receivable  so  far  as  the  rights  of  the  two 
are  identical.  Thus,  the  admissions  of  a  cestui  que  trust  are  evidence 
against  his  trustee  (n),  as  also  are  those  of  a  shipowner  against 
the  master,  where  the  latter  sues  for  freight  (o).  And,  conversely, 
the  principal  may  be  affected  by  the  admissions  of  his  representa- 
tive, if  made  while  the  latter  filled  that  capacity  (p).  So,  also,  the 
admissions  of  an  executor  are  receivable  against  a  legatee  (g), 
though  not  against  the  heir  or  devisee,  since  here  the  two  interests 
are  distinct  (r).  This  rule,  however,  does  not  apply  to  the  case  of 
a  guardian  or  next  friend  of  an  infant,  these  being  merely  officers 
appointed  for  the  latter's  protection,  and,  accordingly,  admissions 
made  by  either  are  not  evidence  against  the  infant  (s). 

Admissions  or  representations  made  by  a  partner  concerning  the 
partnership  business,  and  in  its  ordinary  course,  are  evidence 
against  the  firm  (t).    And  an  admission  by  one  of  several  joint 


to  land,  and  B.  tendered  evidence  that  C,  a  former  proprietor  of  A.'s  estate, 
had,  while  in  possession  thereof,  stated  that  he  (0.)  had  only  a  right  of  common 
over  the  land,  but  no  right  to  enclose  it,  this  was  admitted  against  A.,  although 
A.  was  alive  and  might  have  been  called  as  a  witness  {Woolway  v.  Rowe  (1834), 
1  Ad.  &  El.  114).  On  the  other  hand,  a  statement  made  by  a  mortgagor,  after 
he  had  assigned  the  equity  of  redemption,  that  he  had  paid  interest  on  the 
mortgage  up  to  a  certain  date  would  be  inadmissible  {Dysart  Peerage  Case  (1881), 
6  App.  Cas.  489,  500).    See  also  Fenwick  v.  Thornton  (1827),  Mood.  .&  M.  51. 

[h)  Papeiidick  y.  Bridgwater  (1855),  5  E.  &  B.  166;  Blandy-Jenhins  v.  Dun- 
raven  {Earl),  [1899]  2  Oh.  121,  0.  A. 

[l)  Howe  V.  Malhin  (1878),  27  W.  E.  340;  unless  the  admission  is  accompanied 
by  some  act  (ih'd.). 

(m)  Barough  v.  White  (1825),  4  B.  &  0.  325  ;  Beauchamp  v.  Barry  (1830),  1 
K  &  Ad.  89  ;  Byles  on  Bills,  16th  ed.,  p.  432. 

(n)  Harrison  v.  Vallance  (1822),  1  Bing.  45  ;  May  v.  Taylor  (1843),  6  Man. 
&  G.  261. 

(o)  Smith  V.  Lyon  (1813),  3  Camp.  465. 

Ip)  Legge  v.  Edmonds  (1855),  25  L.  J.  (CH.)  125,  141;  Neiv,  Prance,  and 
Garrard's  Trustee  v.  Hunting,  [1897]  1  Q.  B.  607,  611. 
{q)  Concha  v.  Concha  (1886),  11  App.  Oas.  541,  553. 
(r)  Fordham  v.  Wallis  (1853),  10  Hare,  217. 

(s)  Ingram  v.  Little  (1883),  11  Q.  B.  D.  251 ;  though  as  to  interrogatories 
and  inspection  or  production  of  documents,  see  now  E.  S.  0.,  Ord.  31,  r.  29, 
and  title  Discovery  etc.,  Vol.  XI.,  p.  35. 

{t)  Partnership  Act,  1890  (53  &54  Vict.  0. 39),  s.  15;  and  see  title  Partnership. 
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contractors  concerning  the  joint  undertaking  is  receivable  against 
the  others,  whether  sued  or  suing  jointly  or  severally  (u). 

The  interest  entitling  such  evidence  to  be  received  must,  however, 
be  of  a  joint,  and  not  merely  of  a  common,  nature.  Thus,  though 
the  admissions  of  joint  tenants  would  be  evidence  against  each 
other,  the  rule  does  not  extend  to  those  of  tenants  in  common  (a),  nor 
to  mere  co-part-owners  of  a  vessel,  as  distinguished  from  co-partners 
therein  or  in  a  part  thereof  (6).  Moreover,  the  admissions  must 
have  been  made  during  the  continuance  of  the  joint  interest,  and 
not  before  it  commenced  (c),  nor  after  it  had  ceased  (d).  The  same 
rule  applies  to  co-representatives.  Thus,  admissions  made  by  a 
trustee  as  to  the  receipt  of  money  will  bind  his  co-trrL,-t3es  where 
they  are  personally  liable,  though  not  otherwise  (c).  But  it  does 
not  extend  to  co-parties  in  legal  proceedings,  e.g.,  respondent 
and  co-respondent  (/),  nor  a  fortiori  to  the  case  of  principal  and 
surety,  for  here,  as  the  surety  contracts  with  the  creditor,  there  is 
no  privity  between  him  and  the  debtor  (g). 

The  admissions  of  an  agent  are  evidence  against  his  principal,  Agents, 
either  when  expressly  authorised  by  the  latter,  or  when  made  on 
the  principal's  behalf  in  the  ordinary  course  of  some  business  or 
transaction  in  which  the  agent  acted  as  his  representative  (h). 
The  agent's  admissions,  however,  must  have  been  made  to  a  third 
person,  mere  reports  to  his  own  principal  not  being  evidence  against 
the  latter  (i). 

Under  this  head  admissions  made  by  the  directors  (k)  or  Particn]ar 
manager  (I),  but  not  by  the  secretary  (m),  of  a  company,  have  been  agents, 
received  against  it,  when  made  in  the  course  of  transactions 
with  third  persons,  and  not  as  confidential  communications  to  the 
company's  own  shareholders  (n).  So,  admissions  by  a  station- 
master  as  to  the  loss  of  goods  at  his  station  have  been  received 
against  the  railway  company  (o),  while  those  by  a  night  inspector 
have  been  rejected  (p). 

(u)  See  Wood  v.  Bracldick  (1807),  1  Taunt.  104. 

(a)  Taylor,  Law  of  Evidence,  lOth  ed.,  ss.  750,  751 ;  Dan  v.  Brown  (1825), 
4  Cowen,  483,  492  (American  case).  An  acknowledgment  by  one  of  two 
executors  and  devisees  in  trust  of  real  estate  against  the  wish  of  the  other  is  not 
binding  on  the  two  in  their  capacity  of  trustees  [Asthury  v.  Asthury,  [1898]  2 
Ch.  Ill)  ;  nor  if  it  does  not  relate  to  the  affairs  of  the  executorship  [Fox  v. 
Waters  (1840),  12  Ad.  &  El.  43). 

h)  Jaggers  v.  Binnings  (1815),  1  Stark.  64. 

c)  Catt  V.  Hoivard  (1820),  3  Stark.  3  ;  Tunhy  v.  Evans  (1845),  2  Dow.  &  L.  747. 
{d)  Parker  v.  Morrell  (1848),  2  Ph.  453. 

(e)  Skaife  v.  Jackson  {1^2^),  3  B.  &  C.  421  ;  Jago  v.  Jago  (1893),  68  L.  T.  654. 
/)  Crawford  v.  Craioford  (1886),  11  P.  D.  150. 

g)  Bain  v.  Coo-per  (1842),  9  M.  &  W.  701 ;  Re  KitcUn,  Ex  parte  Young  (1881), 
17  Ch.  D.  668,  0.  A. 
{h)  See  title  Agency,  Vol.  I.,  p.  215. 

(t)  Re  Devala  Provident  Oold  Mining  Co.  (1883),  22  Ch.  D.  593;  Cooper  y. 
Metropolitan  Board  of  Works  (1883),  25  Ch.  D.  472,  C.  A. 
{k)  Ihid. 

(l)  Simmons  v.  London  Joint  Stock  Bank  (1890),  62  L.  T.  427. 
(m)  Bruff  V.  Great  Northern  Rail.  Co.  (1858),  1  F.  &  F.  344;  Burnside  v. 
Dayrell  (1849),  3  Exch.  224.    See  title  Companies,  Yol.  Y.,  p.  244. 

{n)  Re  Devala  Provident  Gold  Mining  Co.,  supra. 

(o)  Kirkstall  Breiuery  Co.  v.  Furness  Rail.  Co.  (1874),  L.  11.  9  Q.  B.  46S. 
ip)  Great  Western  Rail.  Co.  v.'  Willis  (1865),  34  L,  J.  (c.  P.)  195. 
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Sect.  3.        Similarly,  the  admissions  of  the  captain  of  a  ship  are  evidence 
Hearsay,    against  the  owners,  but  not  generally  those  of  the  officers  or  crew  (2), 
unless  made  in  the  ship's  log  (r),  nor  those  of  the  pilot  (s). 
Husband  and     The  admissions  of  a  wife  are  not,  in  general,  receivable  against 
wife.  jier  husband.    Where,  however,  he  has  either  expressly  appointed 

her  his  agent  in  that  behalf,  or  has  impliedly  done  so,  as  by 
allowing  her  to  conduct  his  business  in  his  absence,  her  admissions 
made  in  the  ordinary  course  thereof  are  evidence  against  him. 
Thus,  her  admissions  as  to  the  receipt  of  goods  have  been  held 
to  bind  her  husband  (t)  ;  though  not  those  relating  to  matters 
outside  the  conduct  of  the  business — e.g.,  the  terms  of  his  tenancy 
of  the  premises  {u). 

Solicitor  and  In  civil  cases,  the  admissions  of  a  solicitor,  or  of  his  managing 
counsel.  clerk  or  agent,  if  made  during  the  actual  progress  of  litigation,  are 
evidence  against  his  client  in  the  same  proceeding  (a).  Indeed,  if 
made  for  the  express  purpose  of  dispensing  with  proof  at  the  trial, 
they  will  generally  be  conclusive  against  the  client  (b)  ;  otherwise 
they  amount  merely  to  prima  facie  evidence  of  the  facts  involved  (c) . 
Admissions  made  before  litigation  commenced  (d),  or  casually  in 
mere  conversation  (e),  or  to  persons  other  than  the  opposite 
party  (/),  will,  not,  however,  bind  the  client.  The  rule  is  some- 
what narrower  in  the  case  of  counsel ;  for  whereas  the  admissions 
of  a  solicitor  bind  the  client  if  made  at  any  time  during  the 
proceedings  for  which  he  is  retained,  those  of  counsel  only 
bind  when  made  on  the  particular  occasion  for  which  he  is 
instructed  (g). 

Referees.  On  similar  principles,  when  a  party  refers  to  a  third  person  for 

information  or  an  opinion  on  a  given  subject,  the  latter' s  reply  is, 
at  all  events,  prima  facie  evidence  against  the  former  (/i) ;  and  if 
the  reference  has  been  made  under  an  agreement  in  that  behalf,  it 
will  probably  be  conclusive  (i). 


(2)  The  Adaeon  (1853),  1  Ecc.  &  Ad.  176. 

(r)  The  Solway  (1885),  10  P.  D.  137  ;  The  Earl  of  Dumfries  (1885),  10  P.  D.  3L 
(5)  The  Schwalbe  (1859),  Sw.  521. 

{t)  Clifford  V.  Burton  (1823),  1  Bing.  199;  Meredith  v.  Footner  (1843),  11 
M.  &  W.  202. 
{u)  Ibid. 

{a)  Elton  V.  Larhins  (1832),  5  0.  &  P.  385  ;  Doe  d.  Wetherell  v.  Bird  (1835), 
7  0.  &  P.  6 ;  Blackstone  v.  Wilson  (1857),  26  L.  J.  (ex.)  229  ;  and  see  title 
Solicitors.  An  admission  by  a  solicitor  made  fraudulently  is  not  binding  on 
the  client  {Williams  y.  Preston  (1882),  20  Oh.  D.  672,  Q.  A.). 

(b)  Elton  V.  Larhins,  supra;  Langley  v.  Oxford  [Earl)  (1836),  5  L.  J.  (ex.) 
166. 

(c)  Holt  V.  Squire  (1825),  Ey.  &  M.  282. 

{d)  WagstaffY.  Wilson  (1832),  4  B.  &  Ad.  339. 

(e)  Fetch  Y.  Lyon  (1846),  15  L.  J.  (q.  b.)  393  ;  Watson  v.  King  (1846),  3  C.  B. 
608. 

( /)  Wilson  Y.  Turner  (1808),  1  Taunt.  398. 

Ig)  Bichardson  v.  Feto  (1840),  1  Man.  &  G.  896 ;  B.  v.  Greenwich  County 
Court  {Begistrar)  (1885),  15  Q.  B.  D.  54,  0.  A. ;  and  see  title  Barristehs,  Vol.  II., 
p.  401. 

(h)  Williams  v.  Innes  (1808),  1  Camp.  364;  Daniel  v.  Pitt  (1808),  1  Camp. 
366,  n. ;  Lloyd  v.  Willan  (1794),  1  Esp.  178. 

{i)  Price  v.  Eollis  (1813),  1  M.  &  S.  105.  But  an  admission  by  an  arbitrator 
that  bis  award  was  improperly  made  is  not  admissible  in  an  application  to  set 
it  aside  {Be  Whitley  and  Boberts'  Arbitration,  [1891}  1  Oh.  558). 
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Sub-Sect.  3. — Statements  hj  Deceased  Persons.  Sect.  3. 

639.  The  second  group  of  exceptions  to  the  hearsay  rule  consists  Hearsay, 
of  statements  made  by  persons  since  deceased,  which  are  admitted  statements 
in  proof  of  the  facts  asserted  if  made  under  certain  specified  by  persons 
conditions  considered  to  afford  a  i>ri??ia  facie  guarantee  of  their  ^^^^^^^^^^ 

accuracy.  .    _    ,      .  .  , 

The  declarations  so  admissible  are :— (i.)  Declarations  agamst 
Interest,  (ii.)  Declarations  in  the  course  of  Duty,  (iii.)  Declara- 
tions as  to  Public  Eights.  (iv.)  Declarations  as  to  Pedigree, 
(v.)  Dying  Declarations  in  cases  of  Homicide,  (vi.)  Declarations 
by  Testators  as  to  their  Wills. 

Declarations  falling  under  the  first  two  headings  are  admissible 
upon  any  issue ;  the  others  are  only  admissible  to  prove  the 
particular  issue  specified. 

(i.)  Dedaraiions  against  Interest. 

640.  Oral  or  written  declarations  made  by  deceased  persons  Declarations 
against  their  pecuniary  or  proprietary  interests  are  admissible  to  ^^^gj^^^g^. 
prove  the  facts  stated.  ^^^^ " 

Declarations  which  acknowledge  the  payment  of  money  due  to  the  Require- 
declarant,  or  charge  him  with  the  receipt  of  sums  for  which  he  is  n^ents. 
accountable  to  another,  will  satisfy  the  first-named  requirement  {h)  ; 
and  declarations  which  have  been  made  when  the  declarant  was  in 
actual  possession  of  property,  and  have  operated  in  disparagement 
of  his  title  thereto,  will  satisfy  the  second  requirement  {I). 

On  the  other  hand,  if  the  statement,  though  against  interest  in 
other  respects,  does  not  afiect  the  pecuniary  or  proprietary  rights  of 
the  declarant,  it  will  be  rejected.  Thus,  where  it  was  sought  to 
prove  the  marriage  of  A.  and  B.  by  the  statement  of  a  deceased 
clergyman  that  he  had  married  them — the  circumstances  being 
such  that  to  have  done  so  would  render  him  liable  to  a  criminal 
prosecution — the  evidence  was  rejected  on  the  ground  that  the 
detriment  involved  was  not  one  of  a  pecuniary  or  proprietary 
nature  (m). 

{k)  Foster  v.  M'Maiion  (1847),  11  I.  Eq.  E.  287,  299  ;  In  the  Goods  of  Thomas 
(1871),  41  L.  J.  (p.  &  M.)  32  ;  Wills  y.  Palmer  (1904),  53  W.  E.  169.  An  entry 
made  by  a  deceased  accoucheur,  in  his  own  account-book,  of  the  payment  of  his 
charges  for  attending  a  confinement  on  a  certain  date  was  received,  as  being 
against  pecuniary  interest,  to  prove  the  date  of  the  child's  birth  [Higham  v. 
Bidgiuay  (1808),  10  East,  109  ;  2  Smith,  L.  C,  11th  ed.,  327).  But  the  books  of 
a  firm  in  which  entries  against  interest  have  been  made  by  a  deceased  partner 
are  not  on  that  account  admissible  {Re  Fou7itaine,  Re  Doider,  Fountaine  v. 
Amherst  {Lord),  [1909]  2  Ch.  382,  C.  A.);  see  also  Vivian  y.  Moat,  Vivian  v. 
Walk&r  (1881),  44  L.  T.  210. 

(/)  PeaceaUey.  Watson  {ISll),  4  Taunt.  16;  Came  v.  McoU  (1835),  1  Bing. 
(n.  c.)  430 ;  Doe  d.  Welsh  v.  Langfield  (1847),  16  M.  &  W.  497  ;  R.  v.  Exeter 
Giiardians  (1869),  L.  E.  4  Q.  B.  341.  A  statement  made  by  a  person,  while 
engaged  in  felling  timber  on  certain  land,  that  the  land  belonged  to  a  third 
person,  was  received,  after  proof  of  the  declarant's  death,  as  evidence  of  the 
facts  asserted.  In  this  case  the  mere  felling  of  timber  was  held  to  be  a  sufficient 
act  of  ownership  to  imply  seisin  in  the  declarant,  so  as  to  let  in  his  statement 
in  derogation  of  that  prima  facie  title  {Doe  d.  Stanshury  v.  Arhwright  (1833),  5 
C.  &  P.  575  ;  see  also  Gery  v.  Redman  (1875),  1  Q.  B.  D.  161). 

(w)  The  Sussex  Peerage  (1844),  11  01.  &  Fin.  85,  108,  H.  L. ;  R.  v.  Birmingham 
Overseers  (1861),  1  B.  &  S.  763. 


464 


Evidence. 


Sect.  3. 
Hearsay. 


Knowledge 
unnecessary 
in  declarant. 


Declarations 
in  the  course 
of  duty. 


The  declarations  must  have  been  against  interest  at  'the  time 
they  were  made ;  it  is  not  sufficient  that  they  might  possibly  turn 
out  to  be  so  afterwards  (n).  Thus,  where,  in  order  to  prove  that 
A.,  a  deceased  bankrupt,  owed  money  to  B.,  an  admission  of  that 
fact  in  the  bankrupt's  statement  was  tendered  as  being  a  declaration 
against  interest,  since  there  might  be  a  surplus,  after  payment  of 
debts,  which  would  be  diminished  by  the  debt  to  B.,  the  court 
rejected  the  evidence  on  the  ground  that  the  statement  was  not 
one  which  was,  when  made,  adverse  to  the  bankrupt  (o).  So,  a 
statement  of  the  terms  of  a  contract  will  not  be  presumed  to  be 
against  the  interest  of  eithsr  party  (j?).  But  an  acknowledgment 
by  a  deceased  creditor  of  money  received  by  him  on  account  oi  a 
debt  is  receivable  as  a  declaration  against  interest  if  made  before, 
though  not  after,  the  debt  has  become  statute-barred  (q). 

641.  Declarations  against  interest  are  admissible  although  the 
declarant  had  no  personal  knowledge  of  the  facts  stated,  but  spoke 
or  wrote  merely  from  hearsay  (?-)  ;  and  although  he  might  even 
have  had  an  interest  to  misstate  the  facts.  These  circumstances 
affect  the  weight,  not  the  admissibility,  of  the  evidence.  Moreover, 
the  declarations  are  receivable  to  prove  not  only  the  precise  fact 
which  is  against  interest,  but  any  other  connected  facts  which  are 
necessary  to  explain  the  former,  even  though  these  may  operate  in 
the  declarant's  favour  (s).  On  this  principle,  accounts  have  been 
admitted,  some  items  of  which  charge  the  declarant,  although  other 
connected  items  discharge  him,  or  even  show  a  balance  in  his 
favour,  since  it  is  not  to  be  presumed  that  a  man  will  charge 
himself  falsely  for  the  mere  purpose  of  getting  a  discharge ;  and, 
in  the  latter  case,  the  debit  items  would  still  be  against  interest, 
since  they  diminish  the  balance  in  his  favour  (i).  On  the  other 
hand,  disconnected  items,  although  contained  in  the  same  document 
or  statement,  will  be  excluded  {a), 

(ii.)  Declarations  in  the  course  of  Duty, 

642.  Statements  made  by  a  deceased  person  in  the  course  of  his 
duty  and  in  the  ordinary  routine  of  his  business  are  admissible  in 
certain  circumstances  to  prove  the  facts  alleged  in  the  pleading. 

To  be  admissible  upon  this  ground  the  statement  must  (a)  relate 
to  some  act  or  transaction  performed  by  the  person  making  it  in 
the  ordinary  course  of  his  business  and  duty ;  (b)  be  made  in  the 


{n)  Massey  v.  Allen  (1879),  13  Ch.  D.  558. 

(o)  Re  Tollemache,  Ex  parte  Ediuards  (1884),  14  Q.  B.  D.  415. 

Ip)  R.  V.  Worth  {InhaUtants)  (1843),  4  Q.  B.  132. 

Iq)  Briggs  v.  Wilso7i  (1854),  5  De  G-.  M.  &  a.  12,  C.  A. 

(r)  Taylor  v.  Witham,  Witham  v.  Taijlor  (1876),  3  Ch.  D.  605  ;  Percival  v. 
Nanson  (1851),  7  Exch.  1. 

(s)  Taylor  v.  Witham,  Witham  v.  Taylor,  supra ;  Hudson  v.  The  Bwiftsure 
{Owners),  The  Siuiftsure  (1900),  82  L.  T.  389. 

{t)  RoweY.  Brenton  (1828),  3  Man.  &  Ey.  (k.  b.)  133,  269;  Williams  y.  Geaves 
(1838),  8  C.  &  P.  592;  Clarh  v.  Wilmot  (1841),  1  Y.  &  0.  Ch.  Cas.  53;  R.  v. 
Worth  [Inhabitants)  (1843),  12  L.  J.  (m.  c.)47. 

(a)  Doed.  KinglaheY.  Beviss  (1849),  7  C.  B.  456;  Knight  y.  Waterford  {Marquis) 
(1841),  4  Y.  &  0.  (ex.)  283,  293—295. 
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ordinary  course  of  his  business  under  a  duty  to  make  it ;  and  (c)  be  ^^ect.  3. 
made  at  or  near  the  time  at  which  the  act  or  transaction  to  which  Hearsay, 
it  relates  was  performed  {b). 

(a)  The  entries  made  in  business  books  by  clerks  and  servants  Book  entries, 
recording  the  transactions  performed  by  them  in  their  employers' 
business  form  the  earliest  and  most  frequent  illustrations  of  the 

first  of  the  above  rules  (c).  Such  entries  have  been  admitted,  for 
instance,  after  the  death  of  the  persons  who  made  them,  to  prove 
the  delivery  of  goods  (f^),  the  delivery  of  a  solicitor's  bill(e),  the 
posting  of  letters  (/),  the  payment  of  rates  ((/),  the  service  of  an 
order  of  the  Court  of  Aldermen  (/i),  and  the  presentment  (i")  and 
dishonour  (k)  of  a  bill  of  exchange.  It  is  not  necessary  that  the 
actual  entry  should  be  made  by  the  hand  of  the  deceased  person 
who  himself  carried  out  the  transaction  recorded.  It  is  sufficient  if 
he  sign  the  entry  (l),  or  do  any  act  by  which  he  adopts  it  as  his 
own,  or  if  it  be  made  by  someone  employed  or  authorised  to  make 
it  for  him.  In  such  cases  it  is  not  required,  to  make  the  entry 
admissible,  that  the  person  who  actually  wrote  it  should  be  called 
as  a  witness,  although  he  may  be  still  alive  (m). 

(b)  The  statement  must  not  only  relate  to  some  act  done  by  the  Duty  to  make 
person  making  it,  but  must  be  made  by  him  in  performance  of  a  f^eciaration. 
duty  to  make  it  (u).    Such  duty  may  be  imposed  by  or  implied 


(&)  See  Mercer  v.  Denne,  [1905]  2  Ch.  538,  C.  A.,  'per  Vaughan  Williams,  L.J., 
at  p.  558. 

(c)  See  this  rule  stated  in  Smith  v.  Blalceij  (1867),  L.  E.  2  Q.  B.  326,  per 
Blackburn,  J.;  The  Henry  Coxon  (1878),  3  P.  D.  156;  and  Hyun  v.  Hing 
(1889),  25  L.  E.^Ir.  184. 

(d)  Pitman  v.  Maddox  (1699),  2  Salk.  690  ;  Price  v.  Torrington  {Earl)  (1703), 
1  Salk.  285  ;  2  Smith,  L.  C,  11th  ed.,  320;  Rowcroft  v.  Basset  (1802),  Peake, 
Add.  Cas.  199. 

(e)  Champneys  v.  Pech  (1816),  1  Stark.  404. 

(/)  Pritt  V.  Fairclough  (1812),  3  Camp.  305  ;  Hagedorn  v.  7?e?VZ  (1813),  3  Camp. 
377.  An  entry,  however,  of  letters  to  be  posted  is  not  sufficient  by  itself  to 
prove  the  postage  {PowJands  v.  Pe  Vecchi  (1882),  Cab.  &  EL  10). 

{g)  R.  v.  St.  Mary,  Warwick  {InhaUtants)  (1853),  1  E.  &  B.  816. 

{h)  R.  V.  Cope  (1835),  7  C.     P.  720,  726. 
.  {i)  Sutton  V.  Gregm-y  (1797),  Peake,  Add.  Cas.  150. 

(k)  Poole  V.  Picas  (1835),  1  Bing.  (n.  C.)  649. 

{I)  This  was  done  in  Price  v.  Torrington  {Earl),  supra.  In  Brain  v.  Preece 
(1843),  11  M.  &  W.  773,  it  was  the  duty  of  a  workman  at  a  coal  mine  to  give 
notice  to  the  foreman  of  sales.  The  foreman,  being  unable  to  write,  employed 
another  man  to  enter  the  sales  for  him  in  his  books.  The  entries  were  read  over 
to  the  foreman  every  evening.  In  an  action  for  coal  sold,  after  the  death  of  both 
the  workman  and  the  foreman,  the  person  who  made  the  entries  was  called,  and 
produced  the  book  containing  them.  The  entries  were  held  to  be  inadmis- 
sible, apparently  upon  the  ground  that  they  were  merely  the  entries  of  the 
foreman,  who  had  no  personal  knowledge  of  the  sales,  which  were  merely 
reported  to  him.  He  could  not  have  proved  them  had  he  been  alive.  In  Fox 
V.  Bearhlock  (1881),  17  Ch.  D.  429,  an  entry  in  a  minute  book  of  King's  College, 
Cambridge,  relating  to  proceedings  of  the  college  in  1803,  in  the  handwriting 
of  the  person  who  usually  made  the  entries,  but  not  authenticated  by  the 
signature  of  the  registrar,  as  was  the  general  practice  in  connection  with  such 
entries,  was  rejected  owing  to  this  irregularity ;  see  also  Bradshaiu  v. 
Widdrington,  [1902 J  2  Ch.  430,  C.  A.,  as  to  entries  in  a  solicitor's  books  ; 
compare  Re  Fountaine,  Re  Poivler,  Fountaine  v.  Amherst  {Lord),  [19091  2  Ch. 
382,  396,  C.  A. 

fm)  Compare  Doed.  Graham  v.  Hawkins  (1841),  2  Q.  B.  212. 

(n)  Smith   v.  Blakey,   supra;    Massey  v.   Allen  /1879),    13   Ch.  D.  558; 
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poraneous 
with  act. 


from  the  terms,  rules,  or  ordinary  practice  of  the  business  in  which 
he  is  employed,  as  in  the  case  of  clerks  and  servants,  or  may  arise 
from  a  statutory  obligation  (o) . 

Professional  men  may  also,  for  the  due  performance  of  the 
work  they  are  employed  to  do,  be  under  an  obligation  to  their 
clients  to  ascertain  and  record  facts,  so  as  to  render  their  records  as 
to  such  facts  admissible  after  their  death  as  having  been  made  in 
the  course  of  dutj(p).  The  existence  of  such  a  duty  in  any 
particular  case  must  depend  largely  upon  the  particular  facts  as  to 
the  nature  and  terms  of  the  employment,  but  in  general  there  is  no 
such  duty  upon  a  solicitor  to  record  transactions  carried  out  by  him 
for  his  clients  (q),  nor  upon  a  medical  man  to  inform  his  patients  of 
the  nature  of  their  illness  (r),  as  to  render  such  statements  by  them 
admissible  upon  the  principle  in  question. 

(c)  In  the  case  of  a  statement  made  in  the  course  of  duty  it  is, 
lastly,  essential  that  it  be  contemporaneous — that  is,  it  must  be 
shown  to  have  been  made  at  or  near  the  time  when  the  transaction 
which  it  records  was  performed  (s).    In  this  respect  the  rule  as  to 


Trotter  v.  Maclean  (1879),  13  Ch.  D.  574;  B.  v.  DuMnfield  [InhaUtants]  (1848), 
11  Q.  B.  678,  per  Erle,  J.,  at  p.  686;   Doe  d.  Padwick  v.  Skinner  (1848), 

3  Exch.  84,  per  Parke,  B.,  at  p.  88.    In  R.  v.  Worth  [InhaUtants]  (1843), 

4  Q.  B.  132,  entries  in  a  book  made  by  a  master  of  the  terms  upon  which  his 
servants  were  hired  were  rejected  upon  the  ground  that  he  was  under  no  duty 
to  make  them. 

(o)  See  Evans  v.  Merthyr  Tydfil  Urlan  Council,  [1899]  1  Ch.  241,  C.  A.,  per 
LiNDLEY,  M.R.,  at  p.  250,  where  a  survey  of  Crown  lands,  made  by  a  survej^or 
in  performance  of  a  duty  cast  upon  him  by  statute,  was  held  admissible  on  this 
ground,  and  North  Staffordshire  Rail.  Co.  v.  Hanley  Corporation  (1909),  73  J.  P. 
477,  C.  A. 

(p)  See  Mellor  v.  Walmesley,  [1905]  2  Ch.  164,  C.  A.,  where  entries  of 
.measurements  made  by  a  deceased  surveyor  in  a  field  book  for  the  purpose  of 
making  a  report  in  the  exercise  of  his  profession  were  admitted  on  the  ground 
that  it  was  his  duty  to  make  and  record  the  measurements,  without  which  he 
could  not  arrive  at  his  ultimate  conclusion  ;  see  also  Doe  d.  Patteshall  v.  Turford 
(1832),  3  B.  &  Ad.  890. 

(5)  Hope  V.  Hope,  [1893]  W.  N.  20,  C.  A.  Such  statements  have,  however, 
been  admitted.  In  Doe  d.  Patteshall  v.  Turford,  supra,  an  entry  of  service 
of  a  notice  to  quit  made  by  a  deceased  solicitor  upon  a  duj)licate  of  the  notice 
kept  in  his  office  was  admitted  as  evidence  of  the  service.  It  was  there 
shown  to  be  the  practice  and  duty  of  the  clerks  to  make  such  entries,  and 
the  court  assumed  that  the  solicitor  would  himself  do  what  he  required  of  his 
clerks.  Similarly,  in  Rawlins  v.  Rickards  (1860),  28  Beav.  370,  entries  made  by 
a  deceased  solicitor  in  his  diary  relating  to  a  deed  prepared  by  him  and  executed 
by  his  client,  also  deceased,  were  admitted  as  made  in  the  ordinary  course  of 
business  and  duty.  The  rule  as  stated  in  the  earlier  cases  is  that  the  entry 
must  be  made  not  so  much  in  the  ordinary  course  of  duty  as  in  the  ordinary 
course  of  business ;  see,  e.g.,  Doe  d.  Patteshall  v.  Turford,  swpm,  per  Taunton,  J., 
at  p.  898.  The  general  result  seems  to  be  that  while  a  solicitor's  clerk  owes 
a  duty  to  his  employer  to  make  such  entries,  the  solicitor  himself  owes  none 
to  his  client. 

(r)  Dawson  v.  Dawson  (1905),  22  T.  L.  E.  52. 

(s)  Champneys  v.  Peck  (1816),  1  Stark.  404;  Doe  d.  Patteshall  y.  Turford, 
supra,  per  Park,  J.,  at  p.  898  ;  Doe  d.  Padwick  v.  Skinner,  supra;  Eastern 
Union  Rail.  Co.  v.  Symonds  (1850),  5  Exch.  237;  Turner  v.  Hutchinson  (1861), 
3  L.  T.  815.  In  Pritt  v.  Eairclough  (1812),  3  Camp.  305,  the  court  was 
satisfied  on  this  point  by  evidence  that  the  clerk  making  entries  in  a  copy 
letter-book  was  punctual  in  performing  his  duties.  In  The  Henry  Coxon 
(1878),  3  P.  D.  156,  one  of  the  grounds  upon  which  entries  in  a  ship's 
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statements  made  in  the  course  of  duty  differs  from  that  regulating  Sect.  3. 
the  admissibility  of  statements  against  interest.  Hearsay 

Such  statements  are  also  to  be  distinguished  from  statements 
against  interest  made  by  persons  since  dead,  in  that  they  are 
admitted  as  evidence  only  of  the  particular  fact  or  facts  which  the 
person  making  them  was  under  a  duty  to  state  or  record,  and  their 
admission  does  not  extend  to  any  other  facts  stated  or  recorded, 
however  closely  such  facts  may  be  connected  with  the  admissible 
portion  of  the  statement  (0- 

If  the  above  conditions  are  fulfilled,  it  is  immaterial  whether  writing 
the  statements  sought  to  be  proved  were  made  orally  or.  in  immateriaL 
writing.    Oral  statements  made  by  deceased  persons  in  the  course 
of  duty  are  admissible  upon  the  s^^me  principles  as  written  state- 
ments, though  obviously  different  considerations  arise  in  measuring 
the  weight  and  effect  to  be  attributed  to  them  (a). 

Oral  statements,  however;  made  by  a  deceased  person  subsequently  orai  coutra- 
to  and  in  contradiction  of  an  admissible  written  statement  made  by  diction  of 
him  in  the  course  of  his  duty  are  inadmissible  (b),  and  statements  ^tat^^ent 
made  by  an  attesting  witness  to  a  deed  are  similarly  inadmissible 
after  his  death  for  the  purpose  of  showing  that  the  deed  was  a 
forgery  (c). 

(iii.)   Declarations  as  to  Public  Bights. 

643.  Declarations  by  deceased  persons  of  competent  knowledge.  Ancient 
made  ante  litem  motam,  are  receivable  to  prove  ancient  rights  of  a  Public  rights, 
public  or  general  nature. 

This  exception  to  the  hearsay  rule  is  allowed  partly  on  the  ground 
of  necessity,  since  without  such  evidence  ancient  rights  could  rarely 
be  established ;  and  partly  on  the  ground  that  the  public  nature  of 
the  rights  minimises  the  risks  of  misstatement. 

The  term  public  right  "  imports  a  right  exercisable  by  every 
member  of  the  State,  e.g.,  a  right  of  highway  {cl),  or  of  fishery 
in  tidal  rivers  (e)  ;  a  "  general  right  "  is  one  which  affects  some 


log  by  a  deceased  mate  were  rejected  was  that  they  were  not  contemporaneous, 
the  collision  to  which  they  referred  having  happened  on  a  Saturday,  and  the 
entries  not  having  been  made  until  the  following  Monday. 

it)  Chambers  v.  Bernasconi  (1831),  1  Tyr.  335;  (1834)  4  Tyr.  531,  Ex.  Ch., 
■where,  it  being  the  duty  of  a  sheriff's  officer  to  record  the  execution  by  him  of 
a  warrant  of  arrest,  his  memorandum,  stating  the  arrest  at  a  certain  place,  was 
held  inadmissible  as  evidence,  after  his  death,  to  prove  the  place  at  which  the 
arrest  was  effected.  See  also  Davis  v.  Lloyd  (1844),  1  Car.  &  Kir.  275  ;  Smith 
V.  Blaley  (1867),  L.  E.  2  Q.  B.  326,  per  Blackburn,  J.,  at  p.  332 ;  The  Henrij 
Coxon  (1878),  3  P.  D.  158;  and  Starla  v.  Freccia  (1880),  5  App.  Gas.  623,  ])er 
Lord  Selborne,  L.C,  at  p.  633. 

(a)  Stapylton  v.  dough  (1853),  2  E.  &  B.  933,  'per  Lord  Campbell,  O.J.,  at 
p.  937  ;  Turner  v.  Hutchinson  (1861),  3  L.  T.  815,  per  Williams,  J.,  at  p.  816. 
In  Dawson  v.  Daiuson  (1905),  22  T.  L.  E.  52,  an  oral  statement  by  a  deceased 
doctor  to  his  patient  as  to  the  nature  of  her  illness  was  rejected  solely  on  the 
ground  that  he  was  under  no  duty  to  make  it;  see- also  B.  v.  BucJcley  (1873  V 
13  Cox,  C.  C.  293. 

(&)  Stapylton  v.  Clough,  supra,  where  the  oral  statement  was  not  made  in  the 
course  of  business. 

c)  Stobart  v.  Dryden  (1836),  1  M.  &  W.  615. 

d)  Crease  v.  Barrett  (1835),  1  Cr.  M.  &  E.  919. 
(e)  Neill  v.  Devonshire  [Duke)  (1882),  8  App.  Cas.  135. 


468 


Evidence. 


Sect.  3. 
Hearsay. 

Private 
rights. 


Competency. 


Declarations 
must  be  ante 
litem  motam. 


considerable  section  of  the  community,  e.g.^  a  right  of  common  (/), 
or  a  right  to  elect  the  churchwardens  of  a  certain  parish  (g). 

Statements  by  deceased  persons  as  to  private  rights  are  not 
admissible,  since  such  rights  are  less  likely  to  be  commonly  known, 
and  more  likely  to  be  misrepresented  by  interested  persons  (h).  If, 
however,  the  private  right  is  identical  with  a  public  one  (i),  or  the 
question  is  whether  the  particular  right  involved  is  public  or 
private  (k),  the  declarations  will  be  admissible. 

With  regard  to  the  competency  of  the  declarant,  the  rule  is  that, 
in  the  case  of  a  public  right,  all  members  of  the  State  are  presumed 
to  possess  competent  knowledge,  so  that  its  absence  in  any  par- 
ticular instance  affects  merely  the  weight,  and  noo  the  admissibilily, 
of  the  evidence  ;  whereas,  in  the  case  of  a  general  right,  competent 
knowledge  will  not  be  presumed,  but  must  be  specially  proved  (Z), 
e.g.,  by  residence  in,  or  other  connection  with,  the  locality  (m). 

Moreover,  to  obviate  bias,  the  declarations  are  required  to 
have  been  made  ante  litem  motam,  which  means  not  merely  before 
the  commencement  of  legal  proceedings,  but  before  even  the 
existence  of  any  actual  controversy,  concerning  the  subject- 
matter  of  the  declarations  {n).  So  strictly  has  this  requirement 
been  enforced  that  the  fact  that  such  a  dispute  was  unknown  to 
the  declarant  (o),  or  was  fraudulently  begun  with  a  view  to  shut 
out  his  declarations  has  been  held  immaterial.  Where,  how- 
ever, the  declarations  were  made  before  any  dispute  had  arisen, 
though  avowedly  for  the  purpose  of  preventing  future  controversy, 
they  have  been  received  (q) ;  as  also  where  the  right  involved  had 
come  only  collaterally,  but  not  directly,  in  question  in  prior  legal 
proceedings  (r).  Thus,  in  an  action  between  a  lord  of  a  manor  and 
his  tenant,  where  the  question  was  as  to  the  mode  in  which  a 
customary  fine  should  be  assessed,  depositions  showing  this  and 
made  in  an  ancient  suit  between  a  tenant  and  a  former  lord,  but  in 
which  suit  only  the  amount  of  the  fine,  and  not  its  mode  of  assess- 
ment, was  in  question,  were  received  (s).  Declarations  made  in  the 
obvious  interests  of  the  declarant  will,  generally  speaking,  be 
rejected  (t) ;  though,  if  no  dispute  has  arisen,  or  no  claim  has  been 

(/)  Dunraven  [Lord]  v.  Llewellyn  (1850),  15  Q.  B.  791,  Ex.  Ch.  ;  Nicholls  v. 
Parhe/r  (1805),  14  East,  331,  n. 

{g)  Berry  v.  Banner  (1792),  Peake,  212  [156]. 
[h)  Dunraven  [Lord)  v.  LleiceUyn,  supra, 
{i)  Thomas  v.  Jenkins  (1837),  6  Ad.  &  El.  525. 
{Je)  R.  V.  Bliss  (1837),  7  Ad.  &  El.  550. 

(Z)  Bogers  v.  JVood  (1831),  2  B.  &  Ad.  245  ;  Crease  v.  Barrett  (1835),  1  Or.  M. 
&  E.  919,  928,  929  ;  Mercer  v.  Denne,  [1905]  2  Oh.  538,  560,  0.  A. 

(m)  Freeman  v.  Phillipps  (1816),  4  M.  &  S.  486  ;  Newcastle  {Buke)  v.  Broxfowe 
{Hundred)  (1832),  4  B.  &  Ad.  273  ;  Mercer  v.  Benne,  supra. 

{n)  Berkeley  Peerage  Case  (1811),  4  Oamp.  401,  417,  H.  L.  ;  Davies  v.  Lowndes 
(1843),  6  Man.  &  G.  473,  518,  Ex.  Oh.  .  . 

(o)  Berkeley  Peerage  Case,  supra  ;  Shedden  v.  A.-G.  (1860),  30  L.  J.  (p.  m.  &  a.) 
217. 

(p)  Shedden  Y.  A. -C,  supra. 

{q)  Berkeley  Peerage  Case,  supra  ;  Monktony.  A.-G.  (1831),  2  Euss.  &  M.  147  ; 
Shedden  v.  A.-C,  supra. 

(r)  Freeman  v.  Phillipps,  supra;  Devonshire  {Duke)  v.  Neill  (1877),  2  L.  E.  Ir. 
132,  156,  157. 

Freeman  v.  Phillipps,  supra. 

Brockelbank  y.  Thompson,  [1903]  2  Oh.  344,  352,  where  iu  an  action  by  a  | 
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contemplated,  the  mere  fact  that  the  declarations  might  tend  to  Sect.  3. 
support  the  declarant's  own  title  will  not  of  itself  be  sufficient  to  Hears^ay. 
exclude  them  (a). 

Declarations  to  be  admissible  under  this  head  must,  in  general,  Must  be 
directly  assert  or  deny  the  public  right  in  question,  and  not  relate  ^^P^^^^^- 
merely  to  particular  facts  which  may  support  or  negative  it.  The 
omission,  however,  of  all  mention  of  the  right  in  documents  or 
instruments  which  might  be  expected  to  refer  to  it  is  strong,  and 
sometimes  conclusive,  evidence  of  its  non-existence  (5). 

Declarations  as  to  public  rights  may  be  admissible  in  a  variety  Form, 
of  forms.  Those  most  commonly  tendered  are  mere  oral  statements 
by  deceased  persons  of  competent  knowledge  ;  but  greater  weight 
will  naturally  be  attached  to  depositions  taken  on  oath  in  former 
suits,  provided  the  same  right  was  only  incidentally,  and  not 
directly,  involved ;  for  in  the  latter  case  the  objection  post  litem 
motam  will  apply  (c). 

Old  deeds  reciting  the  public  or  general  rights  are  also  often  Old  deeds, 
received  under  this  head  {d),  but  not  copies  or  abstracts  thereof 
(unless  as  secondary  evidence),  since  the  contents  of  a  document 
are  in  the  nature  of  a  particular  fact,  and,  as  such,  inadmis- 
sible {e).  Maps  and  surveys  are  also  receivable,  provided  they  were 
made  by  or  under  the  direction  of  deceased  persons  of  competent 
knowledge  (/),  or  at  least  were  used  by  such  persons  to  define  the 
general  right,  and  not  merely  to  establish  some  particular  fact  {g), 

(iv.)   Declarations  as  to  Pedigree. 

644.  Declarations  by  deceased  relations,  made  ante  litem  Deciamtions 
motam  (h),  are  admissible  to  prove  matters  of  pedigree.  to  pedigree, 

Such  declarations  are  receivable  partly  on  the  ground  of  neces- 
sity, better  evidence  of  the  facts  being  often  unobtainable,  and 
partly  because  the  peculiar  means  of  knowledge  possessed  by  the 


lord  of  a  manor  for  trespass,  to  which  the  defendant  pleaded  a  right  of  church 
way,  and  the  plaintiff,  in  disproof,  tendered  a  memorandum  by  a  former  lord, 
stating  that  only  certain  classes  of  tenants  had  the  right  claimed,  and  the 
evidence  was  rejected  upon  this  as  well  as  upon  other  grounds. 
{a)  Doe  d.  JenUns  v.  Davies  (1847),  10  Q.  B.  314. 

(6)  Angleseij  [Marquis)  v.  Hatlierton  [Lord]  (1842),  10  M.  &  W.  218  ;  Portland 
{Duke)  V.  Hill  (1866),  L.  E.  2  Eq.  765. 

(c)  Freeman  v.  Phillipps  (1816),  4  M.  &  S.  486;  Devonshire  (Duke)  v.  Neill 
(1877),  2  L.  E.  Ir.  132  ;  Crease  v.  Barrett  (1835),  1  Cr.  M.  &  E.  919  ;  Evans  v. 
Merthyr  Tydfil  Urhan  Council,.  [1899^  1  Ch.  241,  C.  A.;  Mercer  y.  Deiine,  119051 
2  Ch.  538,  C.  A. 

{d)  Brett  V.  Beales  (1829),  10  B.  &  C.  508;  Curzon  v.  Lomax  (1803), 
6  Esp.  60. 

(e)  Doe  d.  Padwick  v.  Wittcomb  (1851),  6  Exch.  601. 

(/)  Haynmond  v.  Bradstreet  (1854),  10  Exch.  390;  Smith  v.  Lister  (1895), 
72  L.  T.  20;  Mercer  y.  Denne,  supra;  Assheton- Smith  y.  Otuen  (1906),  75  L.  J. 
(ch.)  181,  188,  192,  C.  A.  ;  see  also  R.  v.  Norfolk  County  Council  (1910),  26 
T.  L.  E.  269. 

[g)  Daniel  v.  WilUn  (1852),  7  Exch.  429  ;  Pipe  v.  Fidcher  (1858),  1  E.  &E.  Ill ; 
Smith  V.  Lister,  supra;  Vyner  v.  Wirrall  Rural  District  Council  (1909),  73  J.  P. 
242. 

{h)  As  to  what  is  the  commencement  of  a  lis  mota,  see  Frederick  v.  A.-G. 
(1874),  L.  E.  3  P.  &  D.  270.  The  declaration  must  be  spontaneous  {Hill  v. 
EihUt  (1870),  19  W.  E.  250). 
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declarant,  and  his  absence  of  interest  to  misrepresent,  clothe  the 
declarations  with    'prima  facie  probability  of  truth. 

To  constitute  a  "  matter  of  pedigree "  there  must  be  a 
genealogical  question  actually  in  issue  in  the  proceedings  (i),  and 
the  declarations  must  relate  either  directly  thereto,  or  at  all  events 
to  some  incident  of  family  history  required  for  the  proof  of  such 
issue  (k). 

645.  Declarations  to  be  admissible  under  this  head  must  have 
been  made  by  blood-relations  of  the  family,  or  by  their  consorts, 
and  not  by  persons  who  are  merely  related  to  the  latter  and  not  to 
the  former  (Z),  nor  a  fortiori  by  friends,  neighbours,  or  servants  of 
the  family  {m)^  or  the  family  solicitor  Declarations  by  illegiti- 
mate relations  are  inadmissible  under  this  rule,  on  the  principle 
that  a  bastard  being  filius  millius  can  have  no  relations  (o) ; 
though  an  admission  by  a  deceased  person  of  his  own  illegitimacy 
would  always  be  evidence  against  his  representatives  as  an  admis- 
sion (2^),  and  a  declaration  by  a  deceased  father  that  the  father 
was  not  married  at  the  date  of  his  son's  birth  is  evidence  of  the 
latter's  illegitimacy  {q). 
Eequirements  No  very  strict  rule  applies  to  the  competency  of  the  declarants, 
for  admissi-  Thus,  it  is  not  essential  that  they  should  have  had  personal  know- 
biiity.  ledge  of  the  facts  stated  ;  it  is  sufficient  if  they  spoke  merely  from 

what  they  had  heard  in  the  family,  though  if  the  hearsay  was 
avowedly  derived  from  strangers  it  will  be  rejected  {r).  Nor  need 
the  declarations  relate  to  contemporaneous  events,  for  if  so  the 
whole  object  of  the  rule  might  be  nullified  (s) ;  accordingly,  they 


{i)  Stephen,  Digest  of  the  Law  of  Evidence,  8tli  ed.,  art.  31. 

\h)  Thus,  in  an  action  of  ejectment,  the  question  whether  A.  is  the  heir-at- 
law  of  B.  [Doe  d.  Banning  v.  Griffin  (1812),  15  East,  293),  or  in  administration 
proceedings,  whether  A.  is  the  next  of  kin  to  B.  {In  the  Goods  of  Thompson 
(1887),  12  P.  D.  100),  would  be  within  the  rule;  and  on  such  an  inquiry  the 
death  of  B.,  or  of  any  of  B.'s  relations  entitled  in  priority  to  A.,  would  be  a 
*' matter  of  pedigree"  provable  by  the  declarations  of  deceased  members  of 
the  family  {Doe  d.  Banning  v.  Griffin,  supra).  Evidence  of  the  same  kind  is  also 
receivable  on  issues  of  legitimacy  {Be  Berton,  Bearson  v.  A.-G.  (1885),  53  L.  T. 
707).  On  the  other  hand,  in  an  action  for  use  and  occupation  against  a  tenant 
pur  autre  vie,  who  had  held  over  after  the  death  of  the  cestui  que  vie,  the  death 
of  the  latter  was  held  not  to  be  a  matter  of  pedigree,"  and  so  not  provable  as 
above  {Whittuck  v.  Waters  (1830),  4  0.  &  P.  375).  And  in  an  action  for  goods 
sold,  to  which  the  defence  was  infancy,  an  affidavit  by  the  infant's  deceased 
father,  made  in  a  former  Chancery  action  to  which  the  present  plaintiff  was  not 
a  party,  was  rejected  to  prove  the  date  of  the  infant's  birth  {Flaines  v.  Guthrie 
(1884),  13  Q.  B.  D.  818,  C.  A.),  the  purpose  for  which  the  evidence  was 
required  not  being  a  genealogical  one. 

{I)  The  Shrewsbury  Beerage  (1858),  7  H.  L.  Gas.  1,  23. 

(m)  Johnson  v.  Lawson  (1824),  2  Bing.  86. 

{n)  Be  Balmes,  Balmes  v.  B.,  [1901]  W.  N.  146. 

(o)  Doe  d.  Bamford  v.  Barton  (1837),  2  Mood.  &  E.  28  ;  Z)oed.  JenJcinsY.  Davies 
(1847),  10  Q.  B.  314. 

{p)  Be  Berton,  Bearson  y.  A.-G.,  supra. 

{q)  Murray  v.  Milner  (1879),  12  Oh.  D.  845 ;  see  also  Be  Turner,  Glenisfer  v. 
Harding  (1885),  29  Ch.  D.  985  ;  The  Aylesford  Beerage  (1885),  11  App.  Cas.  1. 

(r)  Davies  Y.Loiundes  (1843),  6  Man.  &  G.  473,  527,  Ex.  Ch. ;  Shed'denY.  A.-G, 
(1860),  30  L.  J.  (p.  M.  &  A.)  217. 

{s)  MonMon  v.  A.-G.  (1831),  2  Russ.  &  M.  147,  157,  158;  Davies  v.  Lowndes, 
supra. 
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have  been  received  to  prove  matters  occurring  many  generations  ^^ct.  3. 
before  the  birth  of  the  declarant  (t).  Hearsay. 

Declarations  under  this  head  may  be  made  in  any  form,  e.g.,  -^^^^^ 
oral  statements,  family  correspondence,  recitals  in  wills  and  settle-  immaterial, 
ments,  inscriptions  on  tombstones,  coffin-plates,  hatchments,  family 
portraits,  rings,  or  pedigrees  (a)  ;  or  entries  in  family  Bibles  etc. 
With  regard  to  the  last-mentioned,  these  are  receivable  not  on 
the  ground  of  the  sacred  nature  of  the  volumes,  but  because  of  the 
custom  of  using  them  as  family  registers.  Family  acknowledg- 
ment of  the  entries  will,  therefore,  be  implied,  without  requiring 
proof  of  the  identity,  blood-relationship,  or  even,  possibly,  the  death 
of  the  declarants  (6). 

(v.)  Declarations  by  Dying  Persons. 

646.  In  trials  for  homicide,  the  dying  declarations  of  the  deceased  Dying 

are  admissible  to  prove  the   cause   and   circumstances  of  his  ^declarations, 
death.    The  grounds  of  admission  are  necessity,  since  if  the  evi- 
dence of  the  victim  were  excluded  such  crimes  might  often  go 
unpunished,  and  the  sense  of  impending  death,  which  supplies  the 
most  potent  of  all  incentives  to  speak  the  truth  (c). 

(vi.)  Declarations  hy  Testators. 

647.  Declarations  made  by  deceased  testators  as  to  their  wills  Declarations 
are  receivable  in  certain  cases  (<:0,  and  are  sometimes  regarded  as  by  testators, 
constituting  exceptions  to  the  hearsay  rule. 

These  declarations,  however,  will,  in  almost  every  case,  be  found 
to  be  examples,  not  of  hearsay,  but  of  original  evidence,  i.e.,  they 
are  receivable  not  to  prove  the  truth  of  the  facts  stated,  but  merely 
to  show  the  mental  condition  of  the  testator  ;  while,  when  tendered 
for  the  former,  and  not  the  latter  purpose,  they  have,  with  the 
single  exception  presently  mentioned,  been  uniformly  rejected. 

648.  Such   declarations  may,  then,  be  tendered  as  original  When  may 
evidence,  but  not  as  hearsay,  for  three  main  objects  : — (1)  To 
establish      factum  of  the  will;  (2)  to  show  what  are  its  contents; 

and  (3)  to  assist  in  its  interpretation ;  and  when  so  tendered  it  is, 
in  general,  immaterial  whether  they  were  made  before,  at,  or  after 
its  execution. 

Such  declarations  are  not  receivable  as  direct  proof  of  the  execu-  Factuvi  of  the 
tion  or  revocation  of  the  will,  seeing  that  the  effect  of  receiving  ^i^^- 
them  might  be  to  substitute  a  mere  statement  by  the  testator  for  the 
proper  and  regular  evidence  of  the  fact  required  by  the  "Wills  Act(e), 


{t)  Davies  v.  Loivndes,  (1843),  6  Man.  &  G.  473,  527,  Ex.  Ch. ;  Hubback, 
Evidence  of  Succession,  p.  659. 

(a)  Taylor,  Law  of  Evidence,  10th  ed.,  ss.  648—657. 

{b)  Berkeley  Peerage  Case  (1811),  4  Camp.  401,  H.  L.  ;  MonUon  v.  A.-G.  (1831), 
2  Euss.  &  M.  147,  157,  158;  Hubbard  v.  Lees  and  Parden  (1866),  L.  E.  1  Exch. 
255  ;  and  see  Payne  v.  Bennett  (1904),  20  T.  L.  E.  203. 

(c)  R.  V.  Woodcock  (1789),  1  Leach,  500,  per  Eyee,  C.B.,  at  p.  504:  E.  v. 
Perry,  [1909]  2  K.  B.  697,  C.  C.  A.  As  to  dying  declarations,  see  title  Criminal 
Law  and  Peocedtjee,  Yol.  IX.,  pp.  393,  589. 

(cZ)  See  title  Wills. 

(e)  Atkinson  v.  Morris,  [1897]  P.  40,  0.  A. ;  and  see  title  Wills. 
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Sect.  3. 
Hearsay. 


Contents  of 
the  will. 


Interpreta- 
tion of  the 
will. 


Public 
documents. 


but  where  the  required  formalities  are  shown  to  have  been  substan- 
tially complied  with,  post-testamentary  declarations  by  the  testator, 
acknowledging  the  validity  of  the  will,  have  been  received  to 
support  the  presumption  of  due  execution  arising  from  a  partial 
compliance  with  the  statute  (/).  So,  to  show  that  certain  papers 
formed  part  of  the  will,  declarations  by  a  testatrix,  made  before  its 
execution,  that  she  intended  to  leave  her  property  in  a  certain 
manner,  which  corresponded  with  the  provisions  contained  in  those 
papers,  and  declarations,  after  the  execution,  that  she  believed  she 
had  effected  this  intention  in  her  will,  were  received  as  showing 
that  her  mind  continued  in  the  same  state  after  the  will  as  before 
it  ig).  Again,  to  show  whether  an  instrument  has  been  executed  as 
a  deed  or  will  (/i),  or  whether  a  will  has  been  destroyed,  animo 
revocandi,  or  otherwise  (i),  declarations  of  intention  by  the  testator 
are  receivable. 

Declarations  by  a  testator  are  admissible  as  secondary  evidence 
of  the  contents  of  a  lost  will.  Thus,  a  draft  signed  by  him,  oral 
instructions  given  to  his  solicitor,  and  statements  to  third  persons 
as  to  the  provisions  he  was  about  to  make,  were  in  a  well-known  case 
received  as  presumptive  evidence  that  the  testator  probably  made  the 
dispositions  which  his  declarations  foreshadowed  (/(:).  Post-testa- 
mentary declarations  implying  that  he  had  made  such  dispositions, 
w'ere  in  the  same  case  also  received,  as  exceptions  to  the  hearsay 
rule ;  but  this  portion  of  the  decision  has  been  subjected  to  serious 
criticism,  and  it  is  doubtful  whether  it  would  now  be  followed,  even 
in  a  similar  state  of  facts  (a).  Declarations  of  intention  by  the 
testator  are  also  admissible  to  rebut  the  presumption  that  alterations 
in  his  will  were  made  after  its  execution ;  while  his  mere  hearsay 
assertions  as  to  their  date  have  been  rejected  (h). 

Declarations  of  testators  may  also,  in  certain  cases,  be  resorted 
to  in  aid  of  the  interpretation  of  the  will  (c) . 

Sub-Sect.  4. — Statements  in  Public  Documents. 

649.  The  third  group  of  exceptions  to  the  hearsay  rule  comprises 
statements  in  public  documents,  which  are  receivable  to  prove  the 
facts  stated,  on  the  general  grounds  that  they  were  made  by  the 
authorised  agents  of  the  public,  in  the  course  of  official  duty,  and 


(/)  Clarke  v.  Clarice  (1879),  5  L.  E.  Ir.  47,  0.  A. 

[g]  Gould  V.  LaJces  (1880),  6  P.  D.  1.  Although  this  case,  in  terms,  pro- 
fessed to  follow  Sugden  v.  St.  Leonards  {Lord)  (1876),  1  P.  D.  154,  0.  A.,  it  does 
not  in  effect  do  so,  but  lays  down  a  different,  and,  it  is  submitted,  the  correct, 
principle  as  above  stated. 

[h)  In  the  Goods  of  Slinn  (1890),  15  P.  D.  156.  In  this  case  the  testatrix 
had  executed  a  deed-poll  which  disposed  of  all  her  property  and  was  attested 
by  two  witnesses.  A  subsequent  declaration  that  "  I  have  -not  mentioned  it  in 
the  paper,  but  would  like  B.  to  have  £10  after  my  death,"  was  received  to  show 
that  she  intended  the  deed  to  operate  as  a  will,  and  not  inter  vivos. 

{i)  Giles  V.  Warren  (1872),  L.  E.  2  P.  &  D,  401. 
[k)  Sugden  v.  St.  Leonards  {Lord),  supra. 

(a)  Woodward  v.  Goulstone  (1886),  11  App.  Oas.  469;  Atkinson  v.  Morris, 
[1897]  P.  40,  C.  A. 
(&)  Doe  d.  SJiallcross  v.  Palmer  (1851),  16  Q.  B.  747. 
(c)  See  title  Wills. 
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respecting  facts  which  were  of  public  interest,  or  required  to  be  Sect.  3. 
recorded  for  the  benefit  of  the  community  (d).  Hearsay. 

The  following  documents  come  within  this  category  : — (i.)  Public 
Statutes,  Parliamentary  Journals,  and  Government  Gazettes, 
(ii.)  Public  Registers,  (iii.)  Public  Surveys,  Assessments,  and 
Eeports.  (iv.)  Official  Certificates,  (v.)  Corporation,  Company, 
and  Bankers'  Books,  (vi.)  Histories,  Scientific  Works  etc. 

(i.)  Puhlic  Statutes,  Parliamentary  Journals,  and  Government  Gazettes. 

650.  Statements  contained  in  any  public  statute,  Speech  from  Public 
the  Throne  (c),  royal  proclamation  (/),  parliamentary  journal  (pf),  statutes  etc. 
Government  gazette  (h),  or  State  paper,  are  admissible,  even 

against  strangers,  to  prove  facts  of  a  public,  but  not  of  a  private, 
nature. 

Such  statements,  however,  unless  otherwise  provided,  are  only 
prima  facie,  and  not  conclusive,  evidence  of  the  facts  asserted  (i). 
On  the  other  hand,  private  Acts,  even  when  judicially  noticed,  are 
wholly  inadmissible  against  strangers,  not  only  to  prove  the  facts 
recited  (k),  but  even  to  fix  a  person  with  notice  thereof  (Z). 

(ii.)  Public  Registers. 

651.  Entries  in   public  registers  are  evidence  of  the  facts  Public 
recorded,  even  against  strangers,  provided  the  book  was  required  registers, 
by  law  to  be  kept  for  public  reference,  and  the  entries  were  made 
promptly,  and  by  the  proper  officer  {m). 

There  must  be  a  public  duty  to  keep  the  register,  and  the 
information  must  be  required  to  be  preserved  for  the  public  use  and 
benefit ;  registers  kept  under  private  authority,  or  for  the  benefit  or 
information  merely  of  private  individuals,  are  inadmissible  {n). 

Under  the  first-named  head  may  be  classed  parish  registers,  which  Parish 
formerly  were  required  to  be  kept  under  the  authority  of  the  registers  etc. 
common  law  (o),  and  now  are  kept  under  that  of  various  statutes  (p). 


{d)  Taylor,  Law  of  Evidence,  10th  ed.,  s.  1591 ;  Sturla  v.  Freccia  (1880), 
6  App.  Cas.  623. 

(e)  JR.  V.  Franchlin  (1731),  17  State  Tr.  626,  636—638. 

(/)  R.  V.  Sutton  (1816),  4  M.  &  S.  532;  R.  v.  De  Berenger  (1814),  3  M.  &  S. 
67. 

g)  A.-G.  V.  Bradlaugh  (1885),  14  Q.  B.  D.  667,  C.  A. 

h)  B.  V.  Holt  (1793),  5  Term  Eep.  436  ;  A.-G.  v.  Theahstone  (1820),  8  Price, 
89. 

(*■)  R.  V.  Greene  (1837),  6  Ad.  &  El.  548  ;  R.  v.  FrancUin,  supra, 
{k)  Beaufort  {Duke)  v.  Smith  (1849),  4  Exch.  450;  Polini  v.  Gray,  Sturla  v. 
Freccia  (1879),  12  Ch.  D.  411,  C.  A. 
(l)  Ballard  v.  Way  {1836),  1  M.  &  W.  520. 

(m)  Doe  d.  France  v.  Andreivs  (1850),  15  Q.  B.  756  ;  Doe  d.  Warren  v.  Bray 
(1828),  8  B.  &  C.  813  ;  Sturla  v.  Freccia  (1880),  5  App.  Cas.  623,  644. 

{n)  Henry  v.  Leigh  (1813),  3  Camp.  499;  Huntley  v.  Donovan  (1850),  15 
Q.  B.  96  ;  Irish  Society  {Governor  etc.)  v.  Derry  (1846),  12  CI.  &  Ein.  641,  H.  L. ; 
Sturla  V.  i^reccm  (1880),  5  App.  Cas.  623.  As  to  a  statement  in  Lloyd's  List 
being  notice  of  a  state  of  blockade,  see  Bain  v.  Case  (1829),  3  C.  &  P.  496. 

(o)  Doe  d.  Wollaston  v.  Barnes  (1834),  1  Mood.  «&  E.  386. 

(p)  See  the  Parochial  Eegisters  Act,  1812  (52  Geo.  3,  c.  146)  (as  to  baptisms 
and  burials),  and  the  Births  and  Deaths  Eegistration  Act,  1836  (6  &  7  Will.  4, 
c.  86),  s.  31. 
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Sect.  3.  Qn  the  other  hand,  early  Nonconformist  registers  were  not  required 
Hearsay,  to  be  kept  by  any  legal  authority,  and  so  were  inadmissible.  By 
statute,  however,  registers  of  the  latter  class  may  now,  in  many 
cases,  be  received,  upon  proof  of  deposit  with  the  Eegistrar- 
General,  entry  in  his  list,  and  notice  to  the  opponent  of  a  party's 
intention  to  produce  them  (q) ;  while,  with  regard  to  the  births, 
marriages,  and  deaths  of  Nonconformists  since  1836,  registers 
thereof  are  now  admissible  under  General  Eegistration  Acts  (r). 
Bishops'  registers  have,  at  common  law,  been  admitted  on  this 
principle  to  prove  a  right  of  nomination  to  a  curacy  (s),  and 
vestry  books  to  prove  the  due  election  of  a  parish  officer  {t) ;  but  an 
entry  in  an  old  parish  book,  made  by  a  parish  officer,  purporting  to 
relieve  the  parish  from  its  liability  to  support  a  certain  pauper,  has 
been  rejected,  since-  the  entry  concerned  merely  the  rights  of  two 
parishes  inter  se,  and  thus  was  not  of  a  public  nature  (a).  So  a 
register  of  attendances  of  the  medical  officer  of  a  union,  kept  under 
ihe  orders  of  the  Poor  Law  Commissioners,  was  held  inadmissible 
for  the  same  reason  (b). 

Under  various  statutes  a  large  number  of  registers  kept  under 
legal  authority  in  various  public  offices  are  receivable,  usually  as 
prima  facie,  but  in  some  cases  as  conclusive,  evidence  of  the  facts 
recorded  (c). 


{q)  See  the  Non-parocliial  Registers  Act,  1840  (3  &  4  Vict.  c.  92),  and  tho 
Births  and  Deaths  Registration  Act,  1858  (21  &  22  Vict.  c.  25). 

(r)  See  the  Births  and  Deaths  Eegistration  Act,  1836  (6  &  7  Will.  4,  c.  86), 
s.  31,  amended  by  the  Births  and  Deaths  Eegistration  Act,  1874  (37  &  38  Vict, 
c.  88),  and  the  Marriage  Act,  1898  (61  &  62  Vict.  c.  58). 

(5)  Arnold  Y.  Bath  and  Wells  {Bishop)  (1829),  5  Bing.  316. 

{t)  R.  V.  Martin  (1809),  2  Camp.  100. 

(a)  R.  V.  Debenham  {InhaUtants)  (1818),  2  B.  &  Aid.  185. 

h)  Merrick  v.  WaMeij  (1838),  8  Ad.  &  El.  170. 

(c)  The  following  are  some  of  the  chief  registers  rendered  admissible  by 
statute: — Eegisters  kept  at  the  Patent  Office,  under  the  Patents  and  Designs 
Act,  1907  (7  Edw.  7,  c.  29),  ss.  28,  52,  and  the  Trade  Marks  Act,  1905  (5  Edw.  7, 
€.  15),  s.  50 ;  Eegisters  of  Copyright,  kept  under  the  Copyright  Act,  1842  (5  & 
6  Vict.  c.  45),  s.  11,  the  International  Copyright  Acts,  1844  (7  &  8  Vict.  c.  12), 
s.  8,  and  1886  (49  &  50  Vict.  c.  33),  ss.  7,  8,  and  the  Eine  Arts  Copyright  Act, 
1862  (25  &  26  Vict.  c.  68),  ss.  4,  5  ;  Eegisters  of  Newspapers,  kept  under  the 
Newspaper  Libel  and  Eegistration  Act,  1881  (44  &  45  Vict.  c.  60),  s.  15  ; 
Eegisters  of  Deeds,  Wills,  and  Charges  affecting  land  in  Yorkshire,  under  the 
Yorkshire  Eegistries  Act,  1884  (47  &  48  Vict.  c.  54),  ss.  9,  20,  21,  51,  and  in 
Middlesex,  under  the  Middlesex  Eegistry  Act,  1708  (7  Ann.  c.  20),  ss.  6,  12,  19, 
amended  by  the  Middlesex  Eegistry  Act,  1891  (54  &  55  Vict.  c.  10) ;  Eegisters 
of  Voters,  under  the  Ballot  Act,  1872  (35  &  36  Vict.  c.  33)  ;  Eegimental 
Eegisters,  kept  under  the  Army  Act,  1881  (44  &  45  Vict.  c.  08),  s.  163 ;  Eegisters 
of  Merchant  Ships,  kept  under  the  Merchant  Shipping  Act,  1894  (57  &^  58 
Vict.  c.  60),  ss.  64,  695  (evidence  may  be  given  by  the  defendant,  in  an  action, 
for  limitation  of  liability,  that  the  registered  tonnage  is  under-estimated  {The 
Recepta  (1889),  14  P.  D.  131)).  Eegister  of  Convictions  kept  under  the  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s.  22,  to  prove  previous  convictions 
in  the  same  court  (see  Police  Commissioners  v.  Donovan,  [1903]  1  K.  B.  895). 
As  to  office  copies  of  entries  in  the  Eegister  kept  under  the  Land  Transfer  Acts, 
1875  (38  &  39  Vict.  c.  81)  and  1897  (60  &  61  Vict.  c.  65),  see  Land  Transfer 
Eules,  1903,  r.  260,  and  Brickdale's  Land  Transfer  Acts  (ed.  1905),  pp.  455,  464  ; 
and  title  Eeal  Pbopeety  and  Chattels  Eeal.  As  to  the  effect  of  entries 
in  the  register,  see  Capital  and  Counties  Bank,  Ltd,  v.  Rhodus,  [1903]  1  Ch. 
631,  C.  A.,  and^.-G^.  v.  Odell,  [1906]  2  Ch.  47,  0.  A.  .iii  .a  ,\ 
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Sect.  3. 
Hearsay. 

Entries  made 
in  due  course. 

Colonial  and 


The  entries  must  have  been  made  by  the  officer  whose  duty  it  was 
to  make  them,  or  by  his  deputy  (r?),  and  with  reasonable  prompt- 
ness (e).  And  errors,  irregularities,  and  erasures  of  a  trifling 
character  will  not,  in  general,  exclude  the  entries,  but  merely  affect 
their  weight  (/). 

Colonial  and  foreign  registers  are  also  admissible  under  this  -  ^- 
head,  provided  that,  in  the  former  case,  they  are  kept  under  the  ^eaSs 
authority  either  of  Colonial  or  of  English  law  (g),  and  that  in  the 
latter  they  are  kept  under  the  sanction  of  public  authority,  and  are 
recognised  as  authentic  by  the  tribunals  of  their  own  country  (li). 

(iii.)  Public  Surveys,  Assessments,  and  Reports. 

652.  Surveys,    assessments,    inquisitions,    and   reports    are  Public 
evidence  of  the  truth  of  the  matters  stated,  even  against  strangers,  surveys  etc. 
if  made  under  public  authority  and  concerning  matters  of  public 
interest  {%).     To  render  such  documents  admissible  there  must 
have  been  a  judicial,  or  gu^isi-judicial,  duty  to  inquire,  undertaken 
by  a  public  officer,  and  the  matter  must  have  been  required  to 
be  ascertained  for  a  public  purpose  {h).     Inquisitions  made  for 
the  purpose  of  ascertaining  the  rights  of  the   Crown  in  the 
estates  of  deceased  persons  are  within  the  rule(/),  but  not  those 
made  for   some  merely  temporary  object  (?7i),  nor  are  surveys 
admissible  when  made  of  lands  which   only  devolved  on  the 
Crown  after,  and  not  before,  the  survey  {n).    Land-tax  assess-  Land-tax 
ments  are  evidence  of  the  assessment  upon  the  persons  and  for  assessments, 
the  property  named  (o),  though  they  are  not  evidence  as  to  the 
seisin  of  land  {p) ;  and  the  report  of  a  committee  of  the  General 
Medical  Council^  finding  a  dentist  guilty  of  professional  mis- 
conduct, has  been  considered  to  be  a  proceeding  in  rem  affecting 
his  status,  and  to  be  admissible  as  prima,  facie  evidence  of  such 
misconduct  in  an  action  by  a  third  party  against  the  dentist  in 


[d)  Doe  d.  Warren  v.  Braij  (1828),  8  B.  &  C.  813. 

.  [e)  Ibid.  In  this  case  entries  made  more  than  a  year  after  the  occurrence 
were  excluded. 

(/)  Lyell  V.  Kennedy,  Kennedy  v.  Lyell  (1889),  14  App.  Cas.  431,  per  Lord 
Selboiine  at  p  449 

(g)  Evans  v.  Ball  (1878),  83  L.  T.  141 ;  Taylor,  Law  of  Evidence,  10th  ed., 
s.  1593. 

'    (/?)  Lyell  V.  Kennedy,  Kennedy  v.  Lyell,  supra. 

[i)  For  example,  entries  made  by  the  coastguard  as  to  the  wind  and  weather 
{The  Catherina  Maria  (1866),  L.  E.  1  A.  &  E.  53). 

{k)  Sturla  v.  Freccia  (1880),  5  App.  Cas.  623.  Judges'  notes  are  not  evidence 
■  of  the  statements  made  by  a  witness  (Griffin's  Divorce  Bill,  [1896]  A.  C.  133) ; 
but  a  report  made  by  ah  Irish  judge,  for  the  information  of  another  Irish  court, 
is  admissible  evidence  in  a  proceeding  between  the, same  parties  in  England  of 
what  took  place  before  him  and  what  he  decided  [Houstoun  v.  Sligo  (Marquis) 
(1885),  29  Ch.  D.  448,  C.  A.).  When  matters  in  issue  have  formed  the  subject 
of  proceedings  reported  in  the  law  reports,  the  report  is  not  evidence  of  the 
i'acts  stated  therein  (Shepheard  v.  Bray,  [1906]  2  Oh.  235). 

(/)  Beaufort  (Duke)  v.  Smith  (1849),  4  Exch.  450. 

(m)  Mtrcer  v.  Define,  [1905]  2  Ch.  538,  C.  A. 

(n)  Daniel  v.  Wilkin  (1852),  7  Exch.  429. 

(o)  Doe  d.  Strode  y.-Seaton  (1834),  2  Ad.  &  El.  171. 

Ip)  Doe  d.  Stansbury  v.  Arkwright  (1833),  2  Ad.  &  El.  182,  n. 
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question  (^).  On  the  other  hand,  the  confidential  report  of  a 
committee  appointed  by  a  public  department  of  a  foreign  State  to 
ascertain  the  fitness  of  a  candidate  for  a  public  office  in  that  State 
has  been  rejected  as  evidence  of  the  age  and  family  history  of 
such  candidate,  such  authority  not  being  a  legal  one  for  a  public 
purpose,  and  the  facts  stated  not  being  of  a  public  nature  (r). 

(iv.)  Official  Certificates. 

653.  Certificates  by  public  officers,  duly  authorised  by  law  for  the 
purpose,  are  in  certain  cases  receivable  in  proof  of  the  facts 
certified. 

At  common  law,  certificates  of  matters  of  fact  not  coupled  with  \ 
matters  of  law  are  usually  said  to  be  inadmissible,  even  though  ^ 
given  by  the  Sovereign  under  his  Sign  Manual  (s).    If  a  person 
is  bound  to  record  a  fact,  the  proper  evidence  thereof  is,  it  has 
been  considered,  a  copy  of  the  record,  duly  authenticated  ;  but 
as  to  matters  he  is  not  bound  to  record  his  certificate,  being  extra-  \ 
judicial,  is  merely  the  unsworn  statement  of  a  private  person,  and 
as  such  will  be  rejected  {t). 

Certain  important  matters,  however,  were  from  very  early  times 
triable  by  certificate  merely,  the  results  being  received  as  conclusive 
evidence  of  the  facts  found,  e.g.,  that  of  the  King's  Marshal 
as  to  military  service,  that  of  the  Lord  Mayor  and  aldermen  (by 
the  Eecorder)  as  to  the  customs  of  London  (li),  and  that  of  a  bishop 
as  to  marriage,  bastardy,  or  excommunication  (a).  There  were  other 
cases,  however,  in  which  the  certificates  of  high  functionaries, 
though  recognised  as  evidence,  were  allowed  only  a  prima  facie 
effect  e.g.,  heralds'  funeral  certificates,  which  were,  and  even  at 
the  present  day  are,  admitted  to  prove  the  masters  of  pedigree 
therein  contained  (c). 

Certificates  654.  Partly  in  analogy  to  the  above,  and  partly  on  grounds  of 
admissible  by  convenience,  the  certificates  of  public  officers  are  still,  in  a  few 
common  law.  instances,  receivable  at  common  law  by  way  of  exception  to  the 
hearsay  rule,  although  the  cases  establishing  them  are  neither  j 
uniform  nor  very  satisfactory.  Thus,  a  certificate  or  letter  from  a  I 
Secretary  of  State  in  his  official  capacity  has,  in  qualification  of  the 
original  common  law  doctrine  above  stated,  been  held  equivalent  to 
that  of  His  Majesty,  and  conclusive  of  the  matters  certified,  e.g., 
the  independence  of  a  foreign  Sovereign  (d).  In  other  cases, 
however,  the  certificates  of  such  officials  have  been  held  merely 
prima  facie  evidence  (e).    So  an  ambassador's  certificate  has,  with 

Hill  V.  Clifford,  [1907]  2  Ch.  236,  0.  A. ;  affirmed,  on  other  grounds,  suh 
Qwm.  Clifford  v.  Timms,  [1908]  A.  C.  12. 

(r)  Sturla  v.  Freccia  (1880),  5  App.  Cas.  623. 

(s)  Omichund  v.  Barker  (1745),  Willes,  538,  549,  550  ;  but  see  Mighell  v.  Joliore 
(Sultan),  [1894]  1  Q.  B.  149,  0.  A. 

(t)  Taylor,  Law  of  Evidence,  lOth  ed.,  s.  1784. 

(u)  London  Corporation  v.  Cox  (1867),  L.  E.  2  H.  L.  239.  ' 

(a)  See  Gresley,  Law  of  Evidence  in  Equity,  1st  ed.,  pp.  179 — 182. 

lb)  Ibid. 

(c)  Sturla  V.  Freccia,  supra. 

(d)  Migliell  v.  JoJiore  (Sultan),  supra. 

(e)  Ferguson  v.  Benyon  (1867),  16  W.  E.  71  (tlie  certificate  of  a  Secretary  of  , 
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somewhat  questionable  propriety,  been  received  to  prove  foreign     ^^^t.  3. 
law  (/).    And  by  long-established  practice  justices'  certificates  as  Hearsay, 
to  encroachments  on,  or  repairs  to,  highways  are  admissible  as 
evidence  of  those  facts  (g) ;  and  those  of  a  notary  public  to  prove 
the  protest  abroad  of  a  foreign  bill  of  exchange  (h). 

655.  By  statute,  also,  various  matters  are  provable  by  the  Certificates 
certificates  of  public  officers,  such  documents  being  rendered  in  admissible  by- 
some  cases  conclusive,  but  in  general  only  prima  facie,  evidence  of 
the  facts  certified  (i),  and  of  the  necessary  preliminaries  having  been 
performed  (k).  Thus,  the  registrar's  certificate  of  the  incorporation 
of  a  company  is  conclusive  that  all  requisitions  in  respect  of  regis- 
tration, or  matters  precedent  or  incidental  thereto,  have  been  com- 
plied with(Z);  while  a  certificate  under  the  common  seal  of  the 
company  \^  prima  facie  evidence  of  the  title  of  the  holder  to  the  shares 
specified  {jn).  So,  the  registrar's  certificate  of  the  registration  of 
a  British  ship  is  prima  facie  evidence  of  the  matters  contained 
therein  or  indorsed  thereon  (n),  and  the  certificate  of  the  Kegistrar 
of  Building  Societies  that  new  rules  were  duly  passed  is  conclusive 
that  all  preliminary  steps  were  duly  taken  (o).  A  certificate  of 
justices  that  a  charge  of  assault  has  been  dismissed  is  evidence 
of  the  fact  of  such  dismissal  (^j),  and  under  the  Sale  of  Food  and 
Drugs  Act,  1875  (^),  the  analyst's  certificate  is  rendered  sufficient 

State  for  India  admitted  to  prove  the  competency  of  a  local  official  to  administer 
oaths)  ;  Whaley  v.  Carlisle  (ISGH),  17  I.  C.  L.  R.  792  (a  passport  signed  by  a 
Secretary  of  State  admitted  to  prove  that  the  person  described  was  abroad  on  a 
certain  date). 

(/)  In  the. Goods  of  Oldenlmrg  [Prince]  (1884),  9  P.  D.  234  ;  In  the  Goods  of 
Klingeman  (1862),  32  L.  J.'  (p.  M.  &  A.)  16  ;  these  cases  were  doubted  by  the  late 
Mr.  Taylor,  Law  of  Evidence,  8th  ed.,  s.  1784a,  note. 

[g]  K.  V.  Randall  (1662),  1  Keb.  256;  R.  v.  Maivbeij  (Bart.)  (1796),  6  Term 
Eep.  619,  635. 

(h)  Bayley  on  Bills,  490  ;  compare  Geralopulo  v.  Wieler  (1851),  10  C.  B.  690. 
(?)  As  to  the  question  whether  a  certificate  which  a  statute  says  is  to  be 

*' sufficient "  evidence  is  therefore  to  be  regarded  as  conclusive,  see  Board  of 
Trade  v.  Sailing  Ship  "  Glenparh;'  Ltd.,  [1903]  2  K.  B.  324,  affirmed  [1904]  1 
K.  B.  682,  C.  A.,  and  Garhutt  v.  Durham  Joint  Committee,  [1904]  2  K.  B.  514,  C.  A. ; 
and  see  further  as  to  the  distinction  between  sufficient  and  conclusive  evidence, 
Barraclough  v.  Greenhough  (1867),  L.  R.  2  Q.  B.  612,  Ex.  Oh.  An  attestation 
paper  of  a  soldier,  though  evidence  that  the  answers  set  down  were  given,  is  no 
evidence  that  they  were  true  {Chertsey  Union  Guardians  v.  Surrey  [Clerk  of 
Peace)  (1893),  69  L.  T.  384).  As  to  certificates  by  teachers  of  public  elementary 
schools  in  relation  to  attendance  or  standard  of  children,  see  title  Education, 
Vol.  XII.,  p.  66.  A  declaration  which  would  by  itself  be  conclusive  is  not  so 
if  it  goes  on  to  state  facts  which  show  that  it  is  not  true  [Allison  v.  Johnson 
(1902),  46  Sol.  Jo.  686). 

[h]  Waddington  v.  Roberts  (1868),  L.  R.  3  Q.  B.  579. 

[I)  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  ss.  16,  17  ;  and 
see  title  Companies,  Vol.  V.,  p.  67.  Where  the  assistant  registrar  had 
authority  to  sign  in  the  absence  of  the  registrar  the  absence  was  presumed  from 
the  fact  that  the  assistant  signed  (Baker  v.  Cave  (1857),  1  H.  &  N.  674). 

fm)  Companies  (Consolidation)  Act,  1908  (8  Edw,  7,  c.  69),  s.  23. 

In)  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  ss.  64,  695. 

(o)  Deivhurst  v.  Clarkson  (1854),  3  E.  &  B.  194;  followed  Rosenberg  v.  Nm^th- 
umberland  Building  Society  (1889),  22  Q.  B.  D.  373,  C.  A.  • 

[p)  .Offences  against  the  Person  Act,  1861  (24  &  25  Vict.  c.  100), 
ss.  44,  45. 

[q)  38  &  39  Vict.  c.  63,  s.  21.  The  certificate  must  contain  such  particulars 
as  will  enable  the  court  to  decide  whether  the  adultera,tion  charged  is  proved 
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evidence  against  the  defendant  of  the  result  of  the  analysis,  unless 
he  requires  the  analyst  to  be  called  as  a  witness,  or  gives  rebutting 
proof.  Statutory  certificates  admissible  under  this  head  must  be 
distinguished  from  mere  certified  copies  of  documents,  which, 
though  loosely  called  certificates,"  are  receivable  only  as 
secondary  evidence  of  the  originals  (r). 

(v.)  Corporation,  Company,  and  Bankers'  Books. 

656.  At  common  law  the  official  books  of  a  corporation  are 
admissible,  even  in  favour  of  the  corporation  and  against  strangers, 
to  prove  the  public  acts  of  the  corporation,  provided  they  were 
publicly  kept  as  the  corporation  books  (s)  and  the  entries  were  made 
by  the  proper  officer  (t).  Entries  as  to  private  matters,  however, 
are  only  receivable  as  admissions  against  the  corporation,  or 
members  who  have  acquiesced  in  them,  and  are  not  evidence  in  its 
own  favour  (a). 

The  books  of  public  corporations  and  companies  are,  however, 
often  rendered  admissible  by  statute  to  prove  their  contents,  both 
as  to  public  and  private  transactions.  Thus,  under  the  Municipal 
Corporations  Act,  1882  (b)  (incorporated  with  the  Local  Government 
Act,  1888  (c) ),  the  minute  books  of  a  corporation  are  receivable  in 
evidence  without  further  proof,  and  similar  provisions  apply  to 
minute  books  of  education  committees  and  of  managers  of  public 
elementary  schools  (d),  and  to  the  registers  and  minute  books  kept 
under  the  Companies  Clauses  Consolidation  Act,  1845  (e),  and  the 
Companies  (Consolidation)  Act,  1908  (/). 

With  regard  to  bankers'  books,  special  and  important  statutory 
provisions  apply,  and  copies  of  entries  therein  are  now  receivable 
in  all  legal  proceedings  as  prima  facie  evidence  of  the  transactions 
and  accounts  recorded,  upon  proof  that  the  book  was,  at  the  time 
of  the  entry,  one  of  the  ordinary  books  of  the  bank,  that  it  is  in  the 
custody  or  control  of  the  bank,  and  that  the  entries  were  made  in 
the  usual  course  of  business  (g). 

(vi.)  Histories,  Scientific  Works  etc. 

657.  Accredited  public  histories  are  receivable  in  evidence  as 
being  in  the  nature  of  public  documents,  or,  at  all  events,  of 
general  reputation,  to  prove  ancient  facts  of  a  public,  but  not  of 
a  private  or  local,  nature. 

{Newhy  v.  Sims,  [1894]  1  Q.  B.  478 ;  Fortune  v.  Hanson,  [1896]  1  Q.  B.  202) ; 
and  see  title  Eood  and  Drugs. 

(r)  As  to  certified  copies,  see  p.  524,  post. 

(s)  Shrewsbury  Mercers  etc.  {Warden  etc.)  v.  Hart  (1823),  1  0.  &  P.  113. 

(t)  R.  V.  Mothersell  (1718),  18  Stra.  93  ;  see  also  p.  555,  post. 

[a)  Hill  V.  Manchester  and  Salford  Water  Works  Co.  (1833),  5  B.  &  Ad.  866. 
As  to  resolutions  passed  by  the  provisional  committee  of  a  railway,  see  Rennie 
V.  Clarke  (1850),  5  Exch.  292. 

(6)  45  &  46  Vict.  c.  50,  s.  22. 

(c)  51  &  52  Yict.  c.  41,  s.  75. 

(d)  Education  Act,  1902  (2  Edw.  7,  c.  42),  Sched.  I.,  A.  (4)  and  B.  (9). 

(e)  8  &  9  Yict.  c.  16,  ss.  9,  98. 
(/)  8  Edw.  7,  c.  69,  ss.  33,  71. 

[g)  Bankers'  Books  Evidence  Act,  1879  (42  &  43  Yict.  c.  11),  ss.  3,4  ;  and  seo 
further,  p.  554,  post,  and  title  Bankers  and  Banking,  Yol.  I.,  pp.  643—647. 
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Thus,  "  Speed's  Chronicle  "  has  been  admitted  to  prove  the  date  Sect.  3. 
of  decease  of  an  EngKsh  queen (/i),  and  "Collier's  Ecclesiastical  Hearsay. 
History,"  "  Hooker's  Polity,"  and  other  authoritative  historical  and 
theological  works,  to  prove  matters  of  Church  doctrine  and  usage  (i), 
while  the  Chronicles  of  Stowe  and  Dugdale  have  been  rejected  in 
proof  of  the  creation  of  a  peerage  (j),  and  "  Camden's  Britannia  " 
in  proof  of  a  local  custom  to  sink  salt  pits  (k). 

Scientific  books  and  records  are  also  receivable  on  the  same  Scientific 
ground  (/).   Thus,  the  "  Carlisle  Tables  "  have  been  admitted  to  show  ^^rks  etc. 
the  average  duration  of  life  at  a  particular  age,  proof  having  been 
given  that  they  were  generally  accepted  as  authoritative  by  insurance 
companies  {m) ;  the  British  Pharmacopoeia,  as  evidence  of  the  recog- 
nised standard  for  drugs  {n) ;  and  the  Almanack  annexed  to  the 
Book  of  Common  Prayer,  as  evidence  of  the  matters  contained  in 
it  (o).    So,  also,  public  maps,  generally  offered  for  public  sale,  have  Public  maps 
been  admitted  to  show  matters  of  general  geographical  notoriety, 
such  as  the  relative  situations  of  towns  or  counties  (j;),  and  for 
some  purposes  specifications  of  patents  from  the  records  of  the 
Patent  Office  have  been  admitted  (q). 

Sect.  4. — Opinions. 

658.  Opinions,  whether  of  the  community  (reputation)  or  of  Opinions, 
individuals,  are,  in  general,  inadmissible  in  proof  of  material  facts. 

The  ground  of  exclusion  of  such  evidence  is  that  opinions,  in  so 
far  as  they  may  be  founded  on  no  evidence,  or  evidence  not  recog- 
nised by  law,  are  worthless,  and  in  so  far  as  they  may  be  founded 
on  legal  eyidence,  tend  to  usurp  the  functions  of  the  court  and  jury, 
whose  province  alone  it  is  to  draw  conclusions  of  law  or  fact  (r). 

The  above  rule  is,  however,  relaxed  in  the  following  instances, 
mainly  on  the  ground  of  necessity,  since  better  evidence  is,  in  such 
cases,  often  either  difficult  or  impossible  to  obtain. 

Sub-Sect.  1. — General  Reputation. 

659.  General  reputation  is  receivable  in  proof  of  public  rights  (s).  Reputation, 
and  family  repute  in  proof  of  matters  of  pedigree,  on  the  same 
grounds, -and  subject  to  the  same  limitations,  as  declarations  by 


[h)  Brouiiker  [Lord)  v.  AtJcyns  (1682),  Skin.  14 ;  and  see  Bridgwater^s  {Lord) 
Case  (undated),  cited  ibid.,  15,  H.  L. 

{i)  Bead  v.  Lincoln  (Bishop),  [1892]  A.  C.  644,  653,  P.  C.  ;  Ridsdale  v.  Clifton 
(1877),  2  P.  D.  276,  P.  C. 

(./)  The  Vaux  Peerage  (1837),  5  CI.  &  Fin.  526,  H.  L. 

{k)  Stainer  v.  Droitwich  Cmpoi^ation  (1695),  1  Salk.  281. 

(l)  E.g.,  maps  and  surveys  made  by  persons  of  repute  in  that  connection  on 
questions  of  public  rights  {R.  v.  Norfolk  County  Council  (1910),  26  T.  L.  E.  269. 

(w)  Roivley  v.  London  and  North  Western  Rail.  Co.  (1873),  L.  R.  8  Exch.  221, 
Ex.  Ch. 

{n)  Dickins  v.  Randerson,  [1901]  1  K.  B.  437. 
(o)  Tutton  V.  Barke  (1860),  5  H.  «&  N.  647. 

(p)  R.  V.  Orton  (1873),  and  R.  v.  Jameson  (1896),  cited  Stephen,  Digest  of  the 
Law  of  Evidence,  art.  35;  see  also  North  Staffordshire  Rail.  Co.  v.  Hanley 
Corporation  (1910),  73  J.  P.  477,  C.  A. 
{q)  Clark  v.  Adie  (No.  2)  (1877),  2  App.  Cas.  423,  431. 
r)  Best,  Law  of  Evidence,  10th  ed.,  s.  511. 
s)  Barraclough  v.  Johnson  (1838),  8  Ad.  &  El.  99. 
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Sect.  4.  deceased  persons  concerning  those  facts  (t)  ;  indeed,  the  generic 
Opinions,  term  "  reputation  "  is  often  applied  indiscriminately  to  both  species 
of  evidence.  Where,  however,  the  existence  of  a  marriage  is  in 
question,  whether  as  a  matter  of  pedigree  or  not,  evidence  of  repute 
is  receivable,  not  merely  from  members  of  the  family  in  question, 
but  also  from  friends  and  neighbours  (it).  And  it  will  not  affect 
the  admissibility  of  the  evidence,  though  it  may  its  weight,  that 
such  repute  is  divided  or  discontinuous  (a),  provided  always  that  it 
is  general  in  its  nature,  and  not  founded  merely  on  the  assertions 
of  some  particular  person,  for  then  it  will  cease  to  be  admissible  as 
reputation,  and  can  only  be  received  from  deceased  members  of  the 
family,  and  in  a  case  which  is  strictly  one  of  pedigree  (b). 
Eeputation  of  General  reputation  is  also  sometimes  admitted  in  proof  of 
identity.  identification.  Thus,  the  general  repute  existing  in  a  testator's 
family  or  neighbourhood  has  been  received  to  identify  a  legatee  (c), 
or  the  subject-matter  of  a  devise  (d) ;  and  to  show  that  a  libel 
referred  to  the  plaintiff,  evidence  may  be  given  that  he  was  publicly 
jeered  at  in  consequence  of  the  libel  (e). 

Sub-Sect.  2. — Opinions  of  Experts. 

660.  The  opinions  of  experts  are,  in  general,  admissible  whenever 
the  subject  is  one  a  knowledge  of  which  can  only  be  acquired  by 
special  training  or  experience.  When,  however,  it  is  one  upon 
which  the  jury  are  as  competent  to  form  an  opinion  as  the  witness, 
or  when  the  court  is  assisted  by  assessors  (/),  such  evidence  will 
be  rejected. 

Under  the  first  head  are  included  matters  of  science,  art,  and 
trade,  the  genuineness  of  handwriting,  and  foreign  law.  Thus,  the 
opinions  of  medical  men  have  been  received  as  to  the  existence  of 
insanity  ((7),  or  the  cause  of  disease  or  death  (/i)  ;  those  of  a  keeper 
of  public  records  as  to  alterations  in  a  will  (i) ;  those  of  actuaries 
as  to  the  average  duration  of  life  in  calculating  annuities  (k)  ;  those 
of  engineers  as  to  the  cause  of  obstruction  to  a  harbour  (Z) ;  those 
of  shipbuilders  and  marine  surveyors  as  to  the  construction  of  a 
ship  (m) ;  and  (provided  the  court  is  not  sitting  with  assessors) 


[t)  See  pp.  463  et  seq.,  ante. 

(u)  Elliott  Y.  Totnes  Union  (1892),  57  J.  P.  151. 

(a)  Andrewes  v.  Uthwatt  (1886),  2  T.  L.  E.  895;  Re  Haynes,  Haynes  v.  Carter 
(1906),  94  L.  T.  431. 

(&)  SJiedden  v.  A.-G.  (1860),  30  L.  J.  (p.  M.  &  A.)  217. 

(c)  Be  Gregory's  Settlement  and  Will  (1865),  34  Beav.  600. 

(d)  Anstee  v.  Nelms  (1856),  1  H.  &  N.  225;  compare  Be  Steel,  Wappett  v. 
Bohinson,  [1903]  1  Gh.  135. 

(e)  Cook  V.  Ward  (1830),  4  Moo.  &  P.  99  ;  Du  Bost  v.  Beresford  (1810),  2 
Camp.  511. 

(/)  The  Kestrel  (1881),  6  P.  D.  182  ;  The  Assyrian  (1890),  63  L.  T.  91,  C.  A. 

[g)  Taylor,  Law  of  Evidence,  10th  ed.,  s.  1417  ;  B.  v.  Wright  (1821), 
Euss.  &  Ey.  456. 

[h)  Ibid. 

(*)  Ffinch  Y.  Combe,  [1894]  P.  191. 

[k)  Rowley  v.  London  and  North  Western  Rail.  Co.  (1873),  L.  E.  8  Exch.  221, 
Ex.  Ch. 

[1)  Folkes  V.  Chadd  (1782),  3  Doug.  (k.  b.)  157. 
(m)  The  Robin,  [1892]  P.  95. 
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those  of  nautical  witnesses  as  to  the  proper  navigation  of  a  ship  (n).  ^ect.  4. 
The  opinions  of  shopkeepers  are  admissible  to  show  the  average  Opinions, 
waste  resulting  from  retail  sales  (o)  ;  those  of  accountants  to 
discriminate  between  losses  chargeable  to  capital  and  income  (p)  ; 
and  now  (according  to  the  great  weight  of  authority)  those  of 
underwriters  as  to  the  materiality  "  of  facts  connected  with  marine 
insurance  (q). 

On  the  other  hand,  experts  will  not  be  allowed  to  give  their  When  not 
opinions  upon  the  construction  of  documents,  for  this,  being  a  admitted, 
matter  of  law,  belongs  solely  to  the  court  (?•) ;  nor  upon  matters  of 
legal  or  moral  obligation  (s) ;  nor  upon  what  would  probably  have 
happened  had  the  parties  acted  in  one  way  rather  than  another  (a). 
And,  where  the  question  is  as  to  the  probable  cause  of  an  injury 
which  occurred  to  cattle  while  in  a  railway  truck,  the  opinion  of 
cattle  drovers  may  be  rejected  (6). 

661.  An  expert,  in  order  to  be  competent  as  a  witness,  need  not  Competency 
have  acquired  his  knoAvledge  professionally  ;  it  is  sufficient,  so  far  as  expert, 
the  admissibility  of  the  evidence  goes,  if  he  has  made  a  special 
study  of  the  subject,  or  acquired  a  special  experience  therein  (c). 
Thus,  hospital  students,  dressers,  and  unqualified  practitioners 
may  be  permitted  to  testify  as  medical  experts  ((Q;  and  accountants 
who  are  conversant  with  the  business  of  life  insurance  as 
actuaries  (e).  So  foreign  law  has  frequently  been  proved  by 
witnesses  who,  though  not  professional  lawyers,  followed  some 
occupation  which  gave  them  peculiar  means  of  knowing  the  law  in 
question  (/). 

In  every  case  in  which  the  opinions  of  experts  are  admissible,  Examination 
the  grounds  of  such  opinions  may  be  inquired  into,  either  in  chief  experts, 
or,  as  is  more   usual,   in   cross-examination.     And   facts  and 
experiments,  even  though  not  themselves  relevant  to  the  issue,  are 
also  receivable  in  corroboration  or  rebuttal  of  the  opinion  (g). 


(n)  Sills  V.  Brown  (1840),  9  C.  &  P.  601  ;  Fenwich  v.  Bell  (1844),  1  Car.  &  Kir. 
312 ;  and  see  M'Naghten's  Case  (1843),  10  CL  &  Fin.  200,  H.  L.,  jper  Tindal, 
€.J.,  at  p.  212. 

(o)  M'Fadden  v.  Murdoch  (1867),  1  I.  R.  C.  L.  211. 

Xp)  Bond  V.  Barrow  Ecematite  Steel  Co.,  [1902]  1  Ch.  353. 

{q)  See  1  Arnould,  Marine  Insurance,  Sth  ed.,  s.  626,  where  the  cases  are 
collected  and  considered ;  and  title  Insueance. 

(r)  Grove  v.  Buluwayo  Estate  and  Trust  Co.  (1898),  Times,  30tli  March;  Boiues 
V.  Shand  (1877),  2  App.  Gas.  455 ;  Betts  v.  Menzies  (1862),  10  H.  L.  Gas.  117. 

(s)  Camphell  v.  Bickards  (1833),  5  B.  &  Ad.  840,  per  Lord  Denman,  C.J., 
at  p.  846. 

(tt)  Ihid. 

(&)  Smith  V.  Midland  Ball.  Co.  (1887),  57  L.  T.  813. 
(c)  R.  V.  Silverlock,  {1894]  2  Q.  B.  766,  C.  G.  E. 
U)  Best,  Law  of  Evidence,  10th  ed.,  s.  516. 

(e)  Rowley  v.  London  and  North  Western  Bail.  Co.  (1873),  L.  E.  8  Exch. 
221,  Ex.  Gh. 

(/)  Vander  DoncJct  v.  Thellusson  (1849),  8  G.  B.  812,  where  a  Belgian  merchant 
and  commissioner  of  stocks  and  bills  of  exchange  was  permitted  to  prove  the 
Belgian  law  affecting  bills;  Be  Whitelegg,  [1899]  P.  267  ;  see  pp.  487  et  seq., 
post. 

{g)  Birrell  v.  Dryer  (1884),  9  App.  Gas.  345  ;  R.  v.  Heseltine  (1873),  12  Gox, 
C.  C.  404  ;  also  the  fact  that  the  witness  acted  on  the  opinion  which  he  formed 
{Stephenson  v.  Biver  Tyne  Improvement  Commissioners  (1869),  17  W,  E.  590). 

H.L. — XIII.  R 


482 


Evidence. 


Sect.  4. 
Opinions^ 


Opinions  of 
ordinary 
witnesses. 
Identity, 


Handwriting. 


Age, 


Moreover,  experts  may  refresh  their  memories  by  reference  to 
accredited  works  on  their  special  topics — e.g.,  a  lawyer  to  codes  and 
reports,  a  valuer  to  price  lists,  a  doctor  to  medical  treatises (/i),  or  a 
skilled  mechanician  to  former  patents  and  specifications©. 

Sub-Sect.  3. —  Opinions  of  Ordinary  Witnesses. 

662.  The  opinions  of  ordinary  witnesses  are  admissible  as  to 
identity,  handwriting,  age,  and  certain  other  miscellaneous  matters. 

Thus,  they  may  testify  to  their  belief  that  the  prisoner  in  the 
dock  is  the  person  they  saw  comniitting  a  crime  ;  or  that  a 
photograph,  which  is  produced,  is  the  likeness  of  some  absent 
party  {k) ;  or,  in  a  case  of  infringement,  that  an  engraving  in  court 
resembles  an  unproduced  picture  So,  in  cases  of  libel,  the 
friends  and  neighbours  of  the  plaintiff  may  say  that,  on  reading  the 
libel,  they  considered  it  referred  to  him  (m).  And  the  same  rule 
has  been  applied  to  the  case  of  a  written  threat  (?^). 

In  affidavits  used  in  interlocutory  proceedings  deponents  are 
allowed  to  testify  to  their  information  and  belief,  provided  that  the 
grounds  thereof  are  set  out,  otherwise  not  (o). 

663.  A  party's  handwriting  may,  amongst  other  means,  be  proved 
by  the  opinion  of  witnesses  who  are  acquainted  with  it.  The  know- 
ledge requisite  for  this  purpose  may  have  been  acquired  by  the 
witness  having,  at  any  time,  either  (1)  seen  the  party  write ;  or  (2) 
received  communications  purporting  to  come  from  him  in  answer 
to  those  addressed  to  him  by  the  witness  ;  or  (3)  observed,  in  the 
ordinary  course  of  business,  documents  purporting  to  be  in  the 
party's  handwriting  {p).  .  On  the  other  hand,  knowledge  acquired 
by  a  non-expert  witness  for  the  express  purpose  of  qualifying 
him  to  prove  the  party's  handwriting  at  the  trial  will  not  suffice 
to  admit  the  evidence  {q).  Testimony  thus  admitted  is  considered 
to  be  primary,  and  not  secondary,  in  its  nature,  and  so  will  not 
be  excluded,  even  though  better  evidence  of  the  handwriting  in 
question  could  be  obtained  (r). 

664.  The  opinions  of  ordinary  witnesses  are  receivable  on 
questions  of  age.    Thus,  on  a  charge  of  ill-treating  certain  children 

{h)  The  Sussex  Peerage  (1844),  11  01.  &  Tin.  85,  114,  115,  H.  L. ;  Collier  v. 
Simpson  (1831),  5  0.  &  P.  73. 

{i)  Clarh  V.  Adie  (No  2)  (1877),  2  App.  Gas.  423,  431,  437. 

{h)  Frith  v.  Frith,  [1896]  P.  74.  In  matrimonial  cases,  however,  the  court 
will  not  act  upon  identification  by  photograph  alone  (ibid.). 

{I)  Lucas  V.  Williams  &  Sons,  [1892]  2  Q.  B.  113,  116,  0.  A. 

(m)  B.  V.  Barnard,  Fx  parte  Gower  {Lord  B.)  (1879),  43  J.  P.  127;  HuUort 
{E.)  (b  Go.  Y.  Jones,  [1910]  A.  0.  20  ;  and  see  title  Libel  and  Slander. 

{n)  B.  V.  Hendy  (1850),  4  Cox,  C.  0.  243. 

(o)  E.  S.  C,  Ord.  38,  r.  3  ;  Be  Anthony,  Birrell,  Pearce  &  Co.,  Doig  v.  Anthony, 
Birrell,  Pearce  &  Co.,  Be  Same,  Groos  v.  Same,  [1899]  2  Oh.  50  ;  Be  Young  {J.  L.) 
Manufacturing  Co.,  Young  v.  Young  [J.  L .)  Manufacturing  Co.,  [1900]  2  Oh,  753. 

{p)  Doe  d.  Mudd  v.  Suckermore  (1836),  5  Ad.  &  El.  703,  730,  731 ;  Be  Clarence 
Hotel,  Jlfracomhe,  Ltd.  (1909),  54  Sol.  Jo.  117.  The  third  heading  appKes  also  to 
the  proof  of  ancient  handwriting  {The  Fitzwalter  Peerage  (1843),  10  01.  &  Fin. 
193,  H.  L.). 

(q)  B.  Y.  Crouch  {1S50),  4  Oox,  0.  0.  163;  Stranger  y.  Searle  (1793)  1  Esp. 
14. 

(r)  Lucas  v.  Williams  &  Sons,  supra. 
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under  sixteen  years  old,  the  testimony  of  the  mistress  of  an     Sect.  4. 

elementary  school  at  which  they  attended,  that  she  believed  they  Opinions, 
were  under  that  age,  may  be  received ;  as  also  similar  evidence  by 
policemen  and  others  who  have  seen  the  children  (s). 

665.  In  cases  of  libel  and  slander,  opinions  are  sometimes  Libel  actions, 
received  as  to  the  meaning  of  the  words.    Thus,  though  such 
evidence  cannot  be  admitted  to  show  that  ordinary  words  were 

used  in  their  ordinary  sense,  yet  it  is  otherwise  where  a  slanderous 
meaning  is  imputed  to  apparently  innocent  words.  In  such  cases, 
however,  a  foundation  must  always  be  laid  by  first  asking  the 
witness  whether  there  was  anything  in  the  circumstances  of  the 
case,  or  the  conduct  or  tone  of  the  speaker,  to  prevent  the  words 
from  conveying  their  ordinary  meaning.  The  question  may  then 
be  asked  ;  "  What  did  you  understand  by  the  words  ?  "  {a). 

666.  In  practice,  although"  not  perhaps  in  strictness,  witnesses  Evidence  as 
called  to  prove  a  prisoner's  character  are  allowed  to  speak  to  their  to  character, 
individual  opinion  thereof,  and  not  merely  to  his  general  reputation 

in  the  community  (6). 

Sect.  5. — Judgments  (c). 

667.  A  judgment  is  not  evidence  of  any  fact  which  was  neither  Judgments, 
directly  decided,  nor  a  necessary  ground  of  the  decision.  Thus,  it  is 

never  evidence  of  matters  which  merely  came  collaterally  in 
question,  or  were  incidentally  cognisable,  or  which  can  only  be 
inferred  by  argument  from  the  decision  (d).  Still  less  is  it  evidence 
of  the  truth  of  any  obiter  dictum  of  the  court  (e). 

It  should  be  noticed,  too,  that  judgments  may  have  a  different 
evidential  effect  according  as  they  are  pronounced  for  or  against  a 
party.  Thus,  a  conviction  against  a  parish  for  non-repair  of  a  road 
is  conclusive  of  its  liability  to  repair ;  but  an  acquittal,  which  does 
not,  like  a  conviction,  ascertain  any  specific  fact,  is  no  evidence  for 
the  parish  of  its  non-liability  to  repair  (/). 

Moreover,  in  general,  all  judgments  when  tendered  as  evidence 
are  impeachable  on  the  grounds  that  they  are  not  final  (g),  or  not 
on  the  merits  (h),  or  were  rendered  without  jurisdiction  (i),  or  were 
obtained  by  fraud  (k). 

(s)  B.  V.  Cox,  [1898]  1  a  B.  179,  C.  C.  R. 

(a)  Dairies  v.  Hartley  (1848),  3  Exch.  200  ;  Brunswick  {Duke)Y.  Harmer  (1850), 
3  Car.  &  Kir.  10. 
(&)  See  p.  479,  ante. 

(c)  As  to  judgments  and  their  operation,  see  titles  Estoppel,  pp.  326  et  seq., 
ante;  Judgments  and  Orders. 

(d)  Kingston's  {Duchm)  Case  (1776),  20  State  Tr.  537 ;  2  Smith,  L.  C,  10th  ed.  731. 

(e)  Be  Vitoria,  Ex  parte  Vitoria,  [1894]  2  Q.  B.  387,  C.  A.  ;  King  v.  Bender- 
son,  [1898]  A.  0.  720,  P.  0.  ;  Re  AUsop  and  Joy's  Contract  (1889),  61  L.  T.  213, 
per  Ohitty,  J. 

(/)  R.  V.  Wich  St.  Lawrence  {Inhabitants)  (1833),  5  B.  &  Ad.  526;  R.  v.  St, 
Fancras  [InhaUtants)  (1794),  Peake,  286  [220]. 


(A)  Re  Orrell  Colliery  and  Fire  Brick  Co.  (1879),  12  Oh.  D.  681. 
[i)  Taylor,  Law  of  Evidence,  10th  ed.,  ss.  1714 — 8.    A  foreign  judgment 
may  be  impeached  for  a  substantial  defect,  but  not  on  the  ground  of  irregularity 
of  procedure  {Pemherton  v.  Hughes,  [1899]  1  Oh.  781,  0.  A.). 

(/c)  Birch  v.  Birch,  [1902]  P.  130,  0.  A. ;  Ahoulof  v.  Oppenheimer  (1882),  10 
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668.  Every  judgment  is  conclusive  evidence  against  all  the  world 
of  its  own  existence,  date,  and  legal  effect.  The  reason  is  that, 
being  a  public  transaction  of  a  solemn  nature,  it  is  conclusively 
presumed  to  have  been  truly  recorded.  But  this  presumption  only 
extends  to  what  has  been  called  the  substantive  as  distinguished 
from  the  judicial  portions  of  the  record  (I). 

669.  Judgments,  and  especially  convictions,  are  also  sometimes 
admitted  in  this  connection  to  contradict  a  witness  who  has  denied 
or  sworn  to  facts  inconsistent  with  them  ;  or  to  explain  the  character 
in  which  a  party  has  sued  in  or  defended  a  former  action.  In  such 
cases,  however,  the  record  is  not  relied  on  as  showing  the  truth  of 
the  facts  found,  but  merely  as  evidence  for  the  collateral  purposes 
specified. 


Part  III.— Modes  of  Proof. 

Sect.  1. — Admissions  for  Purposes  of  Trial. 

Admissions        670.  Admissions  for  the  purposes  of  trial  may  be  made  on  the 
of^rial^^^^^    record  by  actual  or  implied  admissions  on  the  pleadings  (m),  or  by 
express  admissions  (n),  or  in  answer  to  interrogatories  (o),  or  may  be 
made  by  agreement  between  the  parties  or  on  notice  (p). 

Sect.  2. — Judicial  Notice. 
Sub-Sect.  1. — English  Law,  Customs,  and  Practice. 

Equity.  671.  The  judges  are  bound  to  recognise  and  take  notice  of  all 

equitable  estates,  titles,  and  rights,  and  all  equitable  duties  and 
liabilities  appearing  incidentally  in  the  course  of  any  cause  or 
matter,  and,  subject  thereto,  to  recognise  and  give  effect  to  all  legal 
claims  and  demands,  and  all  estates,  titles,  rights,  duties,  obligations. 

Common  law.  and  liabilities  existing  by  the  common  law  or  by  any  custom  (g). 


Q.  B.  D.  295,  C.  A.  As  to  setting  aside  a  consent  order  on  the  ground  of  mis- 
take, see  Huddersfield  Banking  Co.,  Ltd.  v.  Lister  [Henry)  &  Son,  Ltd.,  [1895] 
2  Ch.  273,  0.  A. 

(/)  Best,  Law  of  Evidence,  lOth  ed.,  s.  590  ;  and  see  title  Estoppel,  pp.  323, 
33i  et  seq.,  339  et  seq.,  ante.  Thus,  if  A.  is  charged  with  larceny  of  B.'s  goods 
and  is  acquitted,  and  afterwards  sues  B.  for  malicious  prosecution,  the  record 
of  A.'s  acquittal  is  conclusive  proof  of  that  fact  against  B. ;  but  it  is  neither 
conclusive,  nor  even  admissible,  evidence  to  show  that  A.  was  innocent,  or  that 

B.  was  the  prosecutor,  or  was  actuated  by  malice  {Legatt  v.  Tollervey  (1811), 
14  East,  302).    And,  similarly,  if  A.  obtains  judgment  against  B.  as  surety  for 

C,  this  judgment  is  conclusive  evidence  in  an  action  by  B.  against  C.  of  the 
amount  paid  by  B. ;  but  it  is  neither  conclusive  nor  admissible  evidence  of 
B.'s  liability  to  pay  it  {King  v.  Norman  (1847),  4  0.  B.  884 ;  and  compare  Re 
Kiichin,  Ex  parte  Young  (1881),  17  Ch.  D.  668,  C.  A.). 

(m)  See  title  Pleading. 
[n)  See  p.  456,  ante. 

(o)  As  to  answers  to  interrogatories,  see  title  Discovery,  Inspection,  and 
Inteerogatories,  Vol.  XI.,  pp.  108—113. 
(p)  See  title  Practice  and  Procedure. 

{q)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  24  (4),  (6),  as  to  judges  of 
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They  are  also  bound  to  take  notice  of  all  public  Acts  of  Parlia-  Sect.  2. 

ment  (a),  and  of  all  Acts  of  Parliament  whatever  passed  since  the  Judicial 

year  1850,  unless  the  contrary  is  expressly  provided  by  the  Notice, 

particular  Act  in  question  (b).  Statutes" 

672.  The  English  courts  take  notice  of  the  prevalence  in  Ireland  Scotch  law 
of  the  common  law  of  England  (c),  but  questions  of  Scottish  law  not  noticed, 
must  be  decided  as  questions  of  fact  upon  evidence  in  all  English 

courts  except  the  House  of  Lords,  which,  as  the  "  commune  forum  of 
the  three  countries  "  (d),  takes  judicial  notice  of  the  law  of  each  so  far 
as  it  is  material  to  the  issues  raised  by  the  record  in  all  cases  that 
come  before  it  (e). 

In  accordance  with  these  principles,  the  court  takes  notice 
of  every  branch  of  English  law,  including  the  principles  of 
international  law,  ecclesiastical  law,  marine  law(/),  the  emana- 
tions from  the  Crown  pursuant  to  statute,  such  as  the  articles  of 
war  and  rules  made  under  the  Army  Act  as  distinguished  from 
rules  not  so  made((7),  the  law  and  customs  of  Parliament,  the 
existence  and  extent  of  the  privileges  of  each  House  of  Parlia- 
ment (h),  and  the  order  and  course  of  the  proceedings  therein  (i), 
and  the  privileges  of  the  Crown,  e.g.,  the  privileges  with  respect  to 
the  royal  palaces  (k). 

673.  The  court  will  take  judicial  notice  of  usages  which  are  Usages  of  law 
embodied  in  the  law  merchant  (I),  and  of  commercial  or  other  merchant, 
usages  which  have  been  proved  sufficiently  often  in  the  courts  of 

law  (m),  and  the  court  is  bound  to  know  and  recognise  such 
usages  without  proof  (n).  For  example,  the  custom  of  merchants  by 
which  bills  of  lading  are  drawn  in  sets  of  three  or  more,  and  their 


the  High  Court  and  Court  of  Appeal,  and  ss.  89,  91,  as  to  judges  of  inferior 
courts.  The  common  law  courts  took  judicial  notice  of  the  rules  of  equity 
before  the  Judicature  Act  {Sims  v.  Marryat  (1851),  17  Q.  B.  281  ;  Neeves  v. 
Burr  age  (1849),  14  Q.  B.  504. 

(a)  R.  V.  Sutton  (1816),  4  M.  &  S.  532. 

{h)  Interpretation  Act,  1889  (52  &  53  Yict.  c.  63),  s.  9;  and  see  p.  525, 
'post. 

(c)  Re  NesUtt  (1844),  14  L.  J.  (m.  c.)  30. 

{d)  Cooper  v.  Cooper  (1888),  13  App.  Cas.  88,  per  Lord  Watsoi^,  at  p.  104. 

(e)  Cooper  v.  Cooper,  supra;  Lyell  v.  Kennedy,  Kennedy  v.  Lyell  (1889),  14 
App.  Cas.  437.  Similarly  in  a  colony  or  dependency  the  court  takes  judicial 
notice  of  the  law  there  prevalent  {Secretary  of  State  for  Foreign  Affairs  v. 
Charlesworth,  Pilling  &  Co.  (1901),  17  T.  L.  E.  265,  P.  C). 

(/)  Chandler  v.  Grieves  (1792),  2  Hy.  Bl.  606,  note  a. 

[g)  Bradley  v.  Arthur  (1825),  4  B.  &  C.  292,  304. 

[h)  Stockdale  v.  Hansard  (1839),  9  Ad.  &  El.  1,  112;  Middlesex  Sheriffs 
Case  (1840),  11  Ad.  &  El.  273 ;  Burdett  v.  AUot  (1811),  14  East,  1,  148;  (1817), 
5  Dow,  165,  199,  H.  L. ;  Wason  v.  Walter  (1868),  L.  R.  4  Q.  B.  73  ;  Bradlaugh 
V.  Oossett  (1884),  12  Q.  B.  D.  271;  Shaftsbury's  {Earl)  Case  (1677),  1  Mod.  Rep. 
144 ;  and  see  title  Parliament. 

{i)  Lake  v.  Ki^ig  (1668),  1  Wms.  Saund.  120,  131  b. 

(k)  JElderton's  Case  (1703),  2  Ld.  Raym.  978  ;  Winter  v.  Miks  (1809),  10  East, 
578;  A.-G.  v.  Donaldson  (1842),  10  M.  &  W.  117;  A.-G.  v.  Dakin  (1870),  L.  R. 
4  H.  L.  338 ;  and  see  title  Constitutional  Law,  Yol.  VI.,  p.  409. 

{I)  See  title  Custom  and  Usages,  Yol.  X.,  pp.  256,  273. 

(m)  Ihid.,  p.  272;  and  Jones  v.  Peppercorne  (1858),  28  L.  J.  (CH.)  158. 

(w)  For  list  of  usages  of  which  judicial  notice  is  taken,  see  title  Custom 
AND  Usages,  Yol.  X.,  pp.  256,  272—299. 
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effect  when  so  drawn,  are  now  part  of  the  law  of  which  the  court 
wiil  take  notice  without  proof  (o),  and  the  court  will  take  judicial 
notice  of  the  customs  which  govern  the  descent  of  land  in  certain 
parts  of  England  (^9),  as  opposed  to  manorial  customs  in  contravention 
of  the  common  law,  which  must  be  proved. 

674.  The  customs  of  the  City  of  London  were  always  noticed  by 
the  City  court,  and,  after  being  certified  by  the  Eecorder,  by  the 
court  to  which  the  certificate  was  given  (q).  The  following  customs 
have  been  certified  by  the  Eecorder  and  acted  upon  by  the  court, 
namely,  the  custom  of  foreign  attachment  (r),  the  custom  that  a 
shop  in  the  City  of  London  in  which  goods  are  publicly  exposed  for 
sale  is  market  overt  for  goods  professedly  dealt  in  there  (s),  the 
custom  that  a  married  woman  carrying  on  a  trade  apart  from  her 
husband  within  the  City  is  to  be  charged  with  liability  as  a  feme 
sole  (t),  the  nature  of  the  office  of  a  liveryman  (u),  and  the  customary 
distribution  of  a  freeman's  estate  upon  his  death  intestate  (a). 
Since  the  Judicature  Act,  1873,  all  courts  will  take  notice  of  the 
customs  so  certified  (b).  A  custom  (c)  of  general  application,  which 
has  been  judicially  noticed  and  acted  upon,  and  is  in  effect  part  of 
the  common  law  in  the  locality  where  it  exists,  can  only  be  abolished 
or  extinguished  by  Act  of  Parliament  {d),  while  usage,  being  based 
purely  upon  habitual  practice,  may  by  disuse  lose  its  notoriety  and 
disappear  (e). 

675.  From  the  earliest  times  the  superior  courts  took  notice  of 
the  ''customs  and  courses  of  every  of  the  King'^s  Courts  "(/). 
The  High  Court  of  Justice,  being  now  one  court  (g),  takes  judicial 
notice  of  the  jurisdiction  of  the  several  branches  into  which  it 
is  divided  by  the  statutes  under  which  it  is  constituted,  and  of  the 
rules  made  thereunder,  which  govern  its  practice  and  procedure, 


(o)  Glyn  Mills  &  Co.  v.  East  and  West  India  Dock  Co.  (1882),  7  App.  Oas.  591 ; 
Banders  v.  Maclean  (1883),  11  Q.  B.  D.  327,  0.  A. 

{p)  See  title  Custom  and  Usages,  Vol.  X.,  p.  237. 

Iq)  Hid.,  p.  237  ;  and  Piper  v.  Chappell  (1845),  14  M.  &  W.  624. 

(V)  Croshy  v.  Hetherington  (1842),  4  Man.  &  G.  933  ;  Westoby  v.  Day  (1853),  2 
E.  &  B.  605  ;  Levy  v.  Lovell  (1880),  14  Ch.  D.  234,  0.  A. ;  London  Corporation 
V.  London  Joint  Stock  Bank  (1881),  6  App.  Oas.  393. 

(s)  Market-Overt  Case  (1596),  5  Co.  Eep.  83  b  ;  Lyons  v.  De  Pass  (1840),  11 
Ad.  &  El.  326  ;  Crane  v.  London  Dock  Co.  (1864),  5  B.  &  S.  313  ;  Eargreave  v. 
Spink,  [1892]  1  Q.  B.  25. 

{t)  Lavie  v.  Phillips  (1765),  3  Burr.  1776;  see  Married  Women's  Property 
Act,  1882  (45  &  46  Yict.  c.  75),  s.  1. 

(u)  King  v.  Clerk  (1697),  1  Salk.  349. 

(a)  Bruin  v.  Knott  (1842),  12  Sim.  436;  Blunt  v.  Lack  (1856),  26  L.  J.  (cH.) 
148,  C.  A.    This  custom  was  abolished  by  stat.  (1856)  19  &  20  Yict.  c.  94,  s.  1. 
(6)  36  &  37  Yict.  c.  66,  ss.  24  (6),  89,  91. 

(c)  As  to  the  distinction  between  a  custom  and  a  J)articular  trade  or  local 
•usage,  see  title  Custom  and  Usages,  Yol.  X.,  p.  221. 
{d)  I  hid.,  p.  246. 
(e)  1  bid.,  p.  251. 

(/)  Lane's  Case  (1586),  2  Co.  Eep.  16  b  ;  compare  Dobson  v.  Bell  (1676),  2  Lev. 
176;  Pngh  v.  Bobinson  {1186),  1  Term  Eep.  116.  In  Dance  v.  Bohson  (1829), 
Mood.  &  M.  294,  printed  copies  of  the  rules  circulated  among  the  court's  officers 
for  their  guidance  were  accepted  as  evidence  of  the  rules. 

{g)  See  title  Courts,  Yol.  IX.,  p.  51. 
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and  have  themselves  the  force  of  an  enactment  (/i).     The  rules      Sect.  2. 
governing  the  practice  and  procedure  of  inferior  courts,  if  made  Judicial 
under  statutory  authority,  are  judicially  noticed  by  all  courts  (i).  Notice. 
The  court  is  entitled  to  look  at  its  own  records  and  proceedings  in  RecordTof 
any  matter  (A:),  and  takes  judicial  notice  of  any  illegality  appearing  the  court, 
therein  on  the  part  of  any  party  by  reason  of  which  it  considers 
that  its  assistance  should  be  refused  to  such  party,  although  the 
illegality  is  not  pleaded  or  relied  upon  by  the  opposite  party  (l).  It 
has  also  taken  notice  of  the  privileges  and  obligations  of  solicitors  as 
officers  of  the  court  (??i),  of  the  practice  of  the  taxing  masters  and 
of  the  fact  that  the  assizes  may  continue  for  longer  than  one  day  (0). 

Sub-Sect.  2. — Colonial  and  Foreign  Laws. 

676.  The  English  courts  cannot  take  judicial  notice  of  foreign  Colonial  laws 
laws,  and  in  this  connection  the  laws  of  any  British  colony  or  any  ^^^^^^^ 

(7i)  Longman  v.  East  (1877),  3  0.  P.  R  142,  C.  A.,  per  Beett,  L.  J.,  at  p.  156  ; 
and  see  Schneider  v.  Butt  &  Co.  (1881),  8  Q.  B.  D.  701,  0.  A.  ;  Be  Mills'  Estate, 
Ex  parte  Commissioners  of  Works  and  Buhlic  Buildings  (1886),  34  Ch.  D.  24,  C.  A. ; 
Be  Fisher,  [1894]  1  Ch.  450,  C.  A. 

{i)  See  pp.  542 — 553,  post. 

[k)  Craven  v.  Smith  (1869),  L.  E.  4  Exch.  146. 

{I)  See  Evans  v.  Bichardson  (1817),  3  Mer.  469  ;  and  Griffiths  v.  Fleming, 
[1909]  1  K.  B.  805,  C.  A.,  'per  Parwell  and  Kennedy,  L.  JJ.",  at  p.  820.  The 
rule  ex  turyi  causa  non  oritur  actio  applies  in  actions  for  recovery  of  property 
as  well  as  in  actions  arising  out  of  contract,  but  the  illegality  must  be  dii'ectly 
connected  with  the  action  [Gordon  v.  Metropolitan  Bolice  {Chief  Commissioner) 
(1910),  26  T.  L.  K.  645,  C.  A.,  and  must  not  be  merely  collateral  {Feret  v.  Hill  (1854), 
15  C.  B.  207).  In  Scott  v.  Brown,  Doering,  McNah  &  Co.,  Slaughter  and  May  y. 
Brown,  Ddering,  McNah  &  Co.,  [1892]  2  Q.  B.  724,  0.  A.,  the  court  refused  to 
entertain  an  action  to  recover  the  price  of  shares,  the  facts  of  the  plaintiff's 
case  disclosing  a  criminal  conspiracy  to  which  he  was  a  party  ;  and  in  Gedge  v. 
Boyal  Exchange  Assurance  Corporation,  [1900]  2  Q.  B.  214,  the  court  took  notice 
of  the  invalidity  of  an  "  honour  ' '  policy  of  marine  insurance  under  the  Marine 
Insurance  Act,  1745  (19  Geo.  2,  c.  37),  s.  1  (which  Act  is  now  repealed  and  re- 
enacted  by  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41 ;  see  also  Marine  Insur- 
ance (Gambling  Policies)  Act,  1909  (9  Edw.  7,  c.  12) ),  and  refused  to  entertain  an 
action  upon  it,  although  in  neither  case  was  the  illegality  pleaded  or  relied  upon 
by  the  defendants.  See,  however,  Buchanan  &  Co.  v.  Faber  (1899),  4  Com.  Gas. 
223,  227,  n.,  where  Bigham,  J.,  at  the  request  of  the  parties  heard  an  action 
upon  a  similar  policy  as  if  it  did  not  contain  the  clause  which  rendered  it  null 
and  void,  and  Connolly  v.  Consumers'  Cordage  Co.  (1903),  89  L.  T.  347,  P.  0.  ;  see 
also  Boyal  Exchange  Assurance  Corporation  v.  Sjoforsakrinqs  Aktiebologet  Vega, 
[1902]  2  K.  B.  384,  C.  A. ;  Luckett  v.  Wood  (1908),  24  T.  L.  E.  617  ;  and  Chatterton  v. 
Secretary  of  State  for  Lndia  in  Council,  [1895]  2  Q.  B.  189,  191,  C.  A.  (judge  at 
the  trial  bound  to  refuse  to  allow  an  action  for  libel  based  upon  an  official 
state  communication  to  proceed,  whether  objection  were  taken  by  the  parties 
or  not).  In  Willis  v.  Lovick,  [1901]  2  K.  B.  195,  it  was  held  that  the  Gaming 
Act,  1892  (55  &  56  Yict.  c.  9),  if  relied  on  in  a  county  court,  must  be  pleaded, 
but  now  the  plaintiff  is  not  entitled  to  maintain  an  action  contrary  to  the  pro- 
visions of  this  Act  or  of  the  Gaming  Act,  1845  (8  &  9  Yict.  c.  109),  by  reason  of 
•8uch  Acts  not  having  been  pleaded  as  a  defence  (County  Court  Eules,  Ord.  10, 
r.  18,  as  amended  1909). 

(m)  Stokes  v.  Mason  (iSOS),  9  East,  424,  426;  Walford  v.  Fleetwood  (1845),  14 
M.  &  W.  449;  Bay  v.  Ward  (1886),  17  Q.  B.  D.  703  ;  Be  A  Solicitor,  Ex  parte 
Hales,  [1907]  2  K.  B.  539  ;  and  see  Judicature  Act,  1873  (36  &  37  Yict.  c.  66), 
fi.  87,  and,  as  to  the  privileges  and  obligations  of  solicitors  as  officers  of  the 
court,  title  Solicitors. 

(n)  Cohhett  v.  Wood,  [1908]  2  K.  B.  420,  C.  A. 

(o)  Whitaker  v.  Wishey  (1852),  12  C.  B.  44,  56. 
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part  of  the  British  dominions  are  treated  as  foreign  (p).  Such 
laws  must  be  pleaded  and  proved  as  facts  by  properly  qualified 
witnesses  (q),  or  ascertained  by  the  machinery  provided,  in  the  case 
of  the  law  of  any  part  of  the  British  dominions,  by  the  British  Law 
Ascertainment  Act,  1859(7^). 

The  court  requires  the  foreign  law  to  be  proved  in  each  case  in 
which  it  is  material  that  it  should  be  ascertained,  and  will  not  act 
upon  the  authority  of  a  previous  decision  upon  it  in  a  similar  case 
in  this  country  (s). 

"Where  reliance  is  placed  by  any  party  upon  a  difference  between 
the  law  of  England  and  any  foreign  law,  the  burden  of  proving  such 
a  difference  lies  upon  the  party  who  asserts  its  existence  (t). 

A  witness  is  not  accepted  as  competent  to  prove  foreign  law 
unless  he  possesses  special  knowledge  of  the  subject  in  question 
derived  from  practical  experience.  Knowledge  acquired  by  study 
alone  is  not  a  sufficient  qualification  (a),  but  it  is  required  that  the 
witness  should  have  had  experience  as  judge  or  practising  advocate 
in  a  court  in  which  the  foreign  law  to  be  proved  is  administered, 
or  have  held  some  office  or  position  in  which  he  has  become  familiar 
with  it  (b). 


( p)  But  as  to  colonial  statutes,  see  Evidence  (Colonial  Statutes)  Act,  1907 
(7  Edw.  7,  c.  16). 

{q)  Fremoult  v.  Dedire  (1718),  1  P.  Wms.  429,  431  ;  Mostyn  v.  Fabrigas  (1774),. 
1  Cowp.  161,  174 ;  Ganer  v.  Laneshorough  (1790),  1  Peake,  18  ;  B.  v.  Brenan  (1847), 
16  L.  J.  (q.  b.)  289,_per  Patteson,  J.,  at  p.  290  ;  B.  v.  Povey  (1852),  22  L.  J. 
(m.  c.)  19,  0.  0.  E. ;  Nelson  {Earl)  v.  Bridport  (Lord)  (1845),  8  Beav.  527,  per 
Lord  Langdale,  M.R.,  at  p.  536  ;  B.  v.  Brixton  Frison  {Governor),  Fx  parte 
Ferdval  (1907),  71  J.  P.  14:8,  p)er  Lord  Alverstone,  C.J.,  at  p.  150;  Brailey  v. 
Bhodesia  Consolidated,  Ltd.,  [1910]  2  Oh.  95,  per  Warrington,  J.,  at  p.  102. 
It  seems  formerly  to  liave  been  the  practice  to  refer  questions  of  foreign  law  to 
a  master  to  report.  Questions  of  Scotch  law  were  so  referred  in  Glover  v. 
Strothoff  (1786),  2  Bro.  C.  C.  33  ;  Anstruther  v.  Adair  (1834),  2  My.  &  K.  513  ; 
Williams  V.  Williams  (1841),  3  Beav.  547  ;  and  M'Call  v.  M'Call  (1843),  2  Con. 
&  Law.  184,  but  as  to  evidence  of  the  law  of  Scotland  by  affidavit,  see  Be 
Fitzgerald,  Surman  v.  Fitzgerald,  [1904]  1  Ch.  573,  0.  A. 

(r)  22  &  23  Yict.  c.  63  ;  and  see  p.  490,  post. 

{s)  M'Cormick  v.  Garnett  (1854),  5  De  O.  M.  &  G.  278,  0.  A. 

(t)  Spain  {King)  v.  Machado  (1827),  4  Euss.  225  ;  Smith  v.  Gould,  The  Prince 
George  (1842),  4  Moo.  P.  C.  0.  21 ;  Pickering  v.  Stephe?ison  (1872),  L.  E.  14  Eq. 
322;  Male  v.  Boherts  (1800),  3  Esp.  163. 

(a)  Bristow  v.  Sequeville  (1850),  5  Exch.  275  ;  In  the  Goods  of  BonelU  (1875)^ 
1  P.  D.  69;  and  Be  Turner,  Meyding  v.  Hinchdiff,  [1906]  W.  N.  27,  per 
Kbkewich,  J. 

(&)  Be  Todd,  Shand  v.  Kidd  (1854),  19  Beav.  582  (evidence  as  to  Scotch  law 
given  by  a  solicitor  practising  in  Scotland  rejected,  and  evidence  required  to  be 
given  by  an  advocate) ;  Gartiuright  v.  Cartwright  (1878),  26  W.  E.  684  (evidence 
of  English  barrister  practising  in  Canadian  appeals  before  the  Privy  Council  held 
inadmissible  to  prove  Canadian  law) ;  R.  v.  Savage  (1876),  13  Cox,  C.  C.  178 
(Eoman  Catholic  priest,  who  had  on  many  occasions  performed  the  marriage 
ceremony  in  Scotland,  held  incompetent  to  prove  Scotch  marriage  law).  On 
the  other  hand,  in  The  Sussex  Peerage  (1844),  11  CI.  &  Ein.  85,  134,  H.  L.,  a 
Eoman  Catholic  bishop,  who  was  bound  in  order  to  discharge  his  duties  to  make 
himself  acquainted  with  the  matrimonial  law  of  Eome,  was  held  competent  to 
give  evidence  upon  it  as  being  peritus  virtute  officii ;  and  see  Vander  Donckt  v. 
Thellusson  (1849),  8  C.  B.  812  (merchant  and  stockbroker  at  Brussels,  held 
capable  of  proving  the  Belgian  law  of  negotiable  instruments) ;  In  the  Goods  of 
Dost  Aly  Khan  (1880),  6  P.  D.  6  (Persian  law  proved  by  a  secretary  to  the 
Persian  embassy  in  London  and  the  Persian  minister  at  Vienna,  it  being  showa 
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In  giving  evidence  as  to  foreign  law  the  witness  may  refer  to 
authorities,  laws,  and  treatises  thereon,  for  the  purpose  of  refreshing 
his  memory  and  as  part  of  the  materials  on  which  he  bases  his 
opinion  (c),  and  is  entitled  to  refer  to  and  state  the  effect  of  any 
written  law  without  being  bound  to  produce  a  copy  of  it  (d). 

If,  however,  the  witness  produces  any  text-book,  decision,  code, 
or  other  legal  document,  as  stating  or  representing  the  foreign  law, 
the  court  is  entitled  to  deal  with  it  and  give  the  same  effect  to  it  as 
to  any  other  portion  of  the  evidence  (e),  and,  in  the  event  of  con- 
flicting oral  evidence  being  given,  may  itself  examine  the  documents 
referred  to,  or  construe  the  written  law,  and  form  its  own  conclusion 
thereon  (/). 

677.  The  construction  of  a  foreign  document  by  the  application  Construction 
to  it  of  the  foreign  law  when  ascertained  is  for  the  judge,  and  not  foreign 
for  the  witness.  Where  a  written  contract  is  made  in  a  foreign 
country,  and  in  a  foreign  language,  the  court,  in  order  to  interpret 
it,  must  first  obtain  a  translation  of  the  instrument ;  secondly,  an 
explanation  of  the  terms  of  art  (if  it  contains  any)  ;  thirdly,  evidence 
of  any  foreign  law  applicable  to  the  case  ;  and  fourthly,  evidence  of 


documents. 


tliat  all  persons  in  the  Persian  diplomatic  service  were  required  to  be  thoroughly 
versed  in  Persian  law) ;  In  the  Goods  of  Whitelegg,  [1899]  P.  267  (evidence  of 
notary  public,  acquainted  with  the  law  of  Chili,  though  not  a  Chilian  lawyer  nor 
practising  in  Chili,  accepted  with  hesitation,  to  prove  Chilian  law) ;  Cooper-King 
v.  Cooper-King,  [1900]  P.  65  (ex-governor  of  Hong-Kong  permitted  to  prove  the 
law  of  that  colony);  and  Wilson  v.  Wilson,  [1903]  P.  157  (English  barrister 
admitted  to.prove  the  Maltese  marriage  laws,  of  which  he  had  in  the  exercise  of 
his  profession  made  a  special  study).  In  Laconv.  Iliggins  (1822),  3  Stark.  178, 
French  law  was  proved  by  a  French  vice-consul  in  London,  but  no  question  as 
to  his  qualification  or  competence  appears  from  the  report  to  have  been  raised. 
See  also  pp.  480,  481,  ante. 

(c)  The  Sussex  Peerage  (1844),  11  CI.  &Fin.  85,  114—117,  H.  L.  ;  Nelson  {Earl) 
V.  Bridport  {Lord)  (1845),  8  Beav.  527,  per  Lord  Laxgdale,  M.E.,  at  p.  538. 

{d)  DeBode's  {Baron)  Case  (1845),  8  Q.  33.  208,  251,  where  the  earlier  cases 
are  discussed. 

(e)  See  Concha  v.  Murrietta,  De  Mora  v.  Cojicha  (1889),  40  Ch.  D.  543,  C.  A., 
per  Lopes,  L.J.,  at  p.  554. 

(/)  Craster  v.  Thomas,  [1909]  2  Ch.  348,  357.  In  Lindo  v.  Belisario  (1795),  1 
Hag.  Con.  216,  and  Dalrymple  v.  Dalrymple  (1811),  2  Hag.  Con.  54,  Lord 
Stowell  followed  this  course.  In  Lacon  v.  Higgins  (1822),  3  Stark.  178, 
Abbott,  C.J.,  construing  the  French  marriage  code,  expressed  the  opinion  that 
the  formalities  prescribed  were  merely  directory,  but,  after  hearing  further 
oral  evidence,  held  the  contrary ;  in  Trimley  v.  Vignier  (1834),  1  Bing.  (n.  c.) 
151,  after  hearing  contiicting  opinions  from  French  advocates  upon  the  French 
code,  the  court  construed  the  code  itself ;  in  Bremer  v.  Freeman  (1857),  10  Moo. 
P.  C.  C.  306,  the  Judicial  Committee  decided  between  the  opposite  opinions  of 
French,  advocates  by  examining  the  decisions  of  French  courts  and  the  works 
of  text-writers  referred  to  in  the  argument ;  in  Browse  v.  European  and  American 
Steam  Shipping  Co.  (1860),  13  Moo.  P.  C.  C.  484,  an  Act  of  the  Legislative  Council 
of  India  and  rules  as  to  navigation  and  compulsory  pilotage  being  admitted,  the 
court  decided  their  proper  effect  and  construction;  see  also  United  States  of 
America  v.  McBae  (1867),  3  Ch.  App.  79  (construction  of  an  American  Act  of 
Congress) ;  Crasler  v.  Thomas,  supra  (construction  of  Indian  Succession  Act, 
1865  (Act  X.  of  1865)  )  ■  Macdonald  v.  Macdonald  (1872),  L.  E.  14  Eq.  60  (infer- 
ence from  written  opinion  of  a  Scotch  advocate  on  point  of  Scotch  law  not 
expressly  stated  in  the  opinion).  See,  however,  Cochs  v.  Burday  (1846),  2  Car. 
&  Eir.  269,  270 ;  The  Sussex  Beerage,  supra ;  and  Nelson  {Earl)  v.  Bridport  {Lord), 
supra,  at  pp.  534 — 539. 
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British  Law 
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Practice, 


any  peculiar  rules  of  construction,  if  any  such  rules  exist,  by  the 
foreign  law.  With  this  assistance  the  court  must  interpret  the 
contract  itself  on  ordinary  principles  of  construction  (g). 

678.  In  considering  a  question  of  foreign  law,  the  court  follows 
its  own  rules  of  evidence  and  procedure,  and  not  those  of  the  foreign 
country  (h),  and  all  questions  which  relate  to  the  enforceability,  as 
opposed  to  the  vaHdity,  of  a  contract  are  matters  of  procedure,  and 
therefore  governed  by  the  law  of  the  tribunal  in  which  the  remedy 
is  sought  (i).  In  this  connection  it  is  to  be  observed  that  the  pro- 
visions of  the  English  Statutes  of  Limitation  and  of  the  Statute  of 
Frauds  are  regarded  as  matters  of  procedure  and  evidence,  and  are 
applied,  as  part  of  the  lex  fori,  to  cases  otherwise  determined  in 
accordance  with  the  appropriate  foreign  law  (k). 

679.  Instead  of  deciding  a  question  of  the  law  of  any  part  of  the 
British  dominions  as  a  question  of  fact  upon  the  evidence  of 
witnesses,  the  court  may  have  recourse  to  the  provisions  of  the 
British  Law  Ascertainment  Act,  1859  (/).  Under  this  Act  the  court 
may,  if  of  opinion  that  it  is  necessary  or  expedient  for  the  proper 
disposal  of  any  action  (in)  pending  before  it  to  ascertain  such  law, 
remit  a  case  stating  the  facts  to  one  of  the  superior  courts  in  such 
part  of  the  British  dominions  for  its  opinion  upon  the  law  (n).  The 
facts  to  be  stated  in  the  case  may  be  ascertained  by  the  verdict  of  a 
jury  or  other  competent  mode,  or  may  be  agreed  by  the  parties,  or 
settled  by  such  person  or  persons  as  may  have  been  appointed  by 
the  court  for  the  purpose  in  the  event  of  the  parties  not  agreeing  (o). 
When  the  case  has  been  prepared,  the  court  or  a  judge  thereof  must 
approve  it  and  settle  the  questions  of  law  arising  upon  the  facts 
stated,  and  the  questions  of  law,  together  with  the  case,  are  then 
remitted  to  the  court  whose  opinion  is  desired 

The  court  has  a  discretion  whether  it  will  send  a  case  for  the 


(g)  Di  Bora  v.  FhilUpps  (1863),  10  H.  L.  Cas.  624,  per  Lord  Oeanworth, 
at  p.  633.  Compare  Stearine  Kaarsen  Fahrich  Oonda  Co.  v.  Heintzmann  (1864), 
17  C.  B.  (n.  s.)  56;  and  Ghatenay  v.  Brazilian  Submarine  Telegraph  Co.,  [1891] 
1  Q.  B.  79,  C.  A.  The  report  in  Williams  v.  Williams  (1841),  3  Beav.  547,  that 
the  construction  of  a  Scotch,  settlement  according  to  Scotch  law  was  referred 
to  a  master  for  report  is  inaccurate  {Di  Sara  v.  Phillipps,  supra,  per  Lord 
Chelmseoed,  at  p.  641). 

(h)  Appleion  v.  Brayhrooh  {Lord)  (1817),  6  M.  &  S.  34;  Yates  v.  Thomson 
(1835),  3  CI.  &  Fin.  544,  H.  L. ;  Clarhy.  MullicJc  (1840),  3  Moo.  P.  C.  252,  268  ; 
Fergusson  v.  Fyffe  (1841),  8  CI.  &  Fin.  121 ;  and  see  title  Conelict  of  Laws, 
Yol.  YL,  pp.  302—308. 

U)  See  title  Conelict  oe  Laws,  Yol.  YL,  p.  302. 
h)  Hid.,  pp.  306,  307. 

{I)  22  &  23  Yict.  c.  63 ;  and  see  title  Practice  and  Procedure. 
(w)  "Action"  here  includes  every  judicial  proceeding  instituted  in  any 
court,  civil,  criminal,  or  ecclesiastical  {ilid.,  s.  5). 
{n)  Ibid.,  s.  1. 
(o)  Ibid. 

(p)  Ibid.;  see  Lord  v.  Colvin  (1860),  1  Drew.  &  Sm.  24  (case  for  opinion 
of  Scotch  court) ;  Login  y.  Coorg  {Princess)  (1862),  30  Beav.  632  (case  for  opinion 
of  court  in  India) ;  Topham  v.  Portland  {BuJce)  (1863),  1  De  Gr.  J.  &  Sm.  517, 
C.  A.;  Wilson  v.  Moore  (1864),  12  W..  E.  1137;  and  Eglinton  {Earl)  v.  Lamb 
(1867),  16  L.  T.  657  (cases  ordered  to  be  sent  for  the  opinion  of  the  Court  of 
Session  in  Scotland) ;  and  Re  Moses,  Moses  v.  Valentine,  [1908]  2  Oh.  235  (case 
for  the  opinion  of  the  Transvaal  court  suggested  but  not  sent). 
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opinion  of  another  court  or  itself  decide  the  question  raised  upon 
evidence  (q). 

The  court  whose  opinion  is  desired  may  hear  the  parties  or 
counsel  on  the  case,  or  may  pronounce  its  opinion  without  so  doing, 
and  may  take  such  further  procedure  as  it  thinks  proper  for  pro- 
nouncing its  opinion  (?•).  Upon  the  opinion  being  pronounced  a 
copy,  certified  by  an  officer  of  the  court  pronouncing  it,  is  given  to 
each  of  the  parties  to  the  action  requiring  it  (s),  and  any  of  the 
parties  may  lodge  the  copy  of  the  opinion  with  the  court  in  which 
the  action  is  pending,  and  move  it  to  apply  the  opinion  to  the  facts 
stated  in  the  case  (t). 

The  oj)inion  may  be  applied  as  a  statement  of  the  foreign  law  to 
the  facts  of  the  case,  or  be  submitted  to  the  jury  W'ith  the  other 
facts  of  the  case  as  evidence,  or  conclusive  evidence,  as  the  court 
trying  the  action  may  think  fit,  of  the  foreign  law  therein  stated  (a). 
The  House  of  Lords  and  the  Privy  Council,  in  the  event  of  an 
appeal  thereto  in  the  action,  may  review,  adopt,  or  reject  any  such 
opinion  pronounced  by  any  court  whose  judgments  are  respectively 
reviewable  by  them  (h). 

Similar  provisions  are  made  by  the  Foreign  Law  Ascertainment  Foreign  Law 
Act,  1861  (c),  for  ascertaining  the  law  of  any  foreign  country  or  Ascertain- 
State  with  the  Government  of  which  this  country  may  enter  into  a  J^q^^^^*^' 
convention  for  the  purpose,  but,  as  up  to  the  present  no  such 
convention  has  been  made  with  any  foreign  Government,  the  Act 
cannot  be  applied. 

680.  All  proclamations,  treaties,  and  other  acts  of  state  of  any  Colonial  acts 
foreign  State  or  of  any  British  colony  may  be  proved  in  any  court  of  state, 
of  justice,  or  before  any  person  having  by  law  or  by  consent  of 
parties  authority  to  hear,  receive,  and  examine  evidence,  by  produc- 
tion of  a  copy  purporting  to  be  sealed  with  the  seal  of  the  foreign 
State  or  British  colony  to  w^hich  the  original  document  belongs  (d). 

By  the  Colonial  Laws  Validity  Act,  1865  (e),  the  certificate  of  the  Colonial 
clerk  or  other  proper  officer  of  a  legislative  body  in  any  colony,  to  statutes, 
the  effect  that  the  document  to  w^hich  it  is  attached  is  a  true  copy 
of  any  colonial  law  assented  to  by  the  governor  of  such  colony,  or 
of  any  bill  reserved  for  the  signification  of  the  pleasure  of  the  Crown 
by  the  governor,  is  mQ,de  2^^' imd  facie  evidence  that  the  document  so 
certified  is  a  true  copy  of  the  law  or  bill,  and,  as  the  case  may  be, 
that  the  law  has  been  duly  and  properly  passed  and  assented  to,  or 
that  the  bill  has  been  duly  and  properly  passed  and  presented  to 
the  governor  ;  and  any  proclamation  purporting  to  be  published  by 
authority  of  the  governor  in  any  newspaper  in  the  colony  signifying 


Sect.  2. 
Judicial 
Notice. 


{q)  Lordy.  Colvin  (1860),  1  Drew.  &  Sm.  24,  per  Kindersley,  V.-O. 
(r)  British  Law  Ascertainment  Act,  1859  (22  &  23  Yict.  c.  63),  s.  1. 
(s)  Ibid.,  s.  2. 
(t)  Ihid.,  s.  3. 
<a)  Ihid. 
h)  Ihid.,  s.  4. 

c)  24  &  25  Vict.  c.  11. 

d)  Evidence  Act,  1851  (14  &  15  Yict.  c.  99),  s.  7. 

e)  28  &  29  Vict.  c.  63,  s.  6. 
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the  Crown's  disallowance  of  such  law  or  assent  to  such  bill  is  made^ 
prima  facie  evidence  of  such  disallowance  or  assent. 

Copies  of  Acts,  ordinances,  and  statutes  passed  by  the  Legislature 
of  any  British  possession,  and  of  orders,  regulations,  and  other 
instruments  issued  or  made  thereunder,  are  admissible  in  evidence 
in  all  courts  of  justice  in  the  United  Kingdom,  if  purporting  to  be 
printed  by  the  Government  printer  (/). 

Sub-Sect.  3. —Time. 

681.  The  almanack  is  part  of  the  common  law  and  established 

by  statute  (g),  and  the  court  takes  judicial  notice  of  the  succession  of 
years,  months,  and  days(/0,  of  the  years  of  each  sovereign's  reign 
and  the  years  in  the  calendar  to  which  they  correspond  (^),  and 
of  the  days  of  the  week  upon  which  the  days  in  the  calendar 

Any  expression  of  time  in  Acts  of  Parliament,  deeds,  and  other 
legal  instruments  means,  in  the  case  of  Great  Britain,  Greenwich 
mean  time,  and  in  the  case  of  Ireland,  Dublin  mean  time,  unless 
otherwise  specifically  stated  (I),  but  judicial  notice  is  taken,  if 
necessary,  of  the  fact  that  a  place  lies  east  or  west  of  Greenwich,  and 
therefore  has  a  different  time  from  Greenwich  time  (m),  though  not 
of  the  times  at  which  the  sun  rises  and  sets  (n). 

Sub-Sect.  4. — A  fairs  of  State,  States  of  War  and  Peace,  Foreign  Rulers, 

Officers  of  State. 

Home  682.  The  courts  take  judicial  cognisance  of  the  Government  of 

Government,   the  country  and  the  great  officers  of  state  by  whom  it  is  carried 
on  (o),  of  the  order  and  course  of  proceedings  in  Parliament  {jf}^ 


(/)  Evidence  (Colonial  Statutes)  Act,  1907  (7  Edw.  7,  c.  16),  s.  1  (1).  The 
Act  applies  to  all  sucli  documents  both  prior  and  subsequent  to  the  date  on 
which  it  came  into  force  {ihid.),  and  obviates  the  difficulty  which  arose  in  B.  v. 
Brixton  Prison  (Governor),  Ex  parte  Percival  (1907),  71  J.  P.  148.  This  case,  in 
so  far  as  it  decided  that  a  colonial  statute  must  be  proved,  is  rendered  obsolete 
by  the  Act. 

(y)  R.  V.  Dyer  (1703),  6  Mod.  Eep.  41;  Brough  y.  Parkings  (1704),  2  Ld. 
Baym.  992 ;  Calendar  (New  Style)  Act,  1750  (24  Geo.  2,  c.  23) ;  Calendar  Act, 
1751  (25  Geo.  2,  c.  30) ;  see  also  title  Time. 

{h)  R.  V.  Broion{l^2d,),  Mood.  &  M.  163  ;  Harvy  v.  Brodd  (1704),  2  Salk.  626. 

(i)  Holman  v.  Burrow  (1702),  2  Ld.  Eaym.  794;  R.  v.  Smith  (1838),  2 
Mood.  &  E.  109 ;  R.  v.  Pringle  (1840),  2  Mood.  &  E.  276 ;  Henry  v.  Cole  (1702), 
2  Ld.  Eaym.  811. 

{h)  HoyleY.  Gornwallis  (Lord)  (1720),  1  Stra.  387;  Hanson  y.  ShacMeton  (1835), 
4  Dowl.  48 ;  Pearson  v.  Shaw  (1844),  7  L  L.  E.  1. 

(Z)  Statutes  (Definition  of  Time)  Act,  1880  (43  &  44  Yict.  c.  9).  The  words 
"sunset"  and  "sunrise"  in  the  Local  Grovernment  Act,  1888  (51  &  52  Yict. 
c.  41),  s.  85  (1),  are  not  expressions  of  time  within  the  meaning  of  the  Definition 
of  Time  Act,  but  mean  the  actual  time  of  sunset  and  sunrise  according  to  local 
and  not  Greenwich  mean  time  {Gordon  v.  Cann  (1899);  63  J,  P.  324).  See  also 
title  Time. 

(m)  Curtis  V.  March  (1858),  3  H.  &  N.  866. 

(n)  Collier  v.  Nokes  (1849),  2  Car.  &  Ejt.  1012 ;  Tutton  v.  Darke,  Nixon  v. 
Freeman  (I860),  5  H.  &  N.  647.  .      ^  ^ 

(o)  In  Whaley  v.  Carlisle  (1866),  17  I.  C.  L.  E.  792,  the  court  took  notice  that 
Lord  Hawkesbury  was  foreign  minister  in  1803 ;  and  see  B.  v.  Jones  (1809),  2 
Camp.  131. 

(p)  Lake  v.  Kinq  (1668),  1  Wms.  Sauud.  131  b. 
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and  of  the  commencements,  prorogations,  and  sessions  of  Parlia-  Sect.  2. 
ments(^).  Judicial 

They  also  take  notice  of  the  existence  and  titles  of  foreign  States  Notice, 
recognised  by  the  British  Government  as  independent  (r),  and  of  Foreign 
the  territorial  limits  of  their  dominions  (s).     ^  ^  States. 

The  status  of  a  foreign  ruler  will  be  noticed  by  the  court  in 
accordance  with  the  recognition  afforded  to  him  by  the  British 
Government  (t).  In  order  to  inform  itself  upon  such  points  the 
court  will,  if  necessary,  communicate  with  the  proper  Government 
authority  in  this  country  (a). 

Judicial  notice  will  be  taken  of  the  fact  that  this  country  is  at  Existence  of 
war  with  any  other,  when  such  is  the  case  (6),  and  of  the  existence  ^^^^^eof  war. 
of  a  state  of  war  between  other  countries,  when  that  fact  is  officially 
recognised  by  the  Government  of  this  country  (c). 

Sub-Sect.  5. — Geography, 

683.  The  court  takes  judicial  notice  of  the  existence,  extent,  and  Geography, 
geographical  position  of  the  British  dominions  and  of  the  territory 
of  foreign  States  (cQ. 


(2)  R.  V.  Wilde  (1670),  1  Lev.  296 ;  Birt  v.  Rothwell  (1697),  1  Ld.  Raym.  210, 
343. 

(r)  Taylor  v.  Barclay  (1828),  2  Sim.  213;  United  States  of  America  v.  Wagner 
(1867),  2  Ch.  App.  582.  The  existence  and  status  of  foreign  States  not  so 
recognised  are  not  noticed  by  the  judges  {Berne  {City)  v.  Bank  of  England  (1804), 
9  Yes.  347),  but  must  be  proved  by  evidence  {Yrisarri  v.  Clement  (1826),  3  Biug. 
432). 

(s)  Foster  v.  Glohe  Venture  Syndicate,  Ltd.,  [1900]  1  Ch.  811. 
(t)  Mighell  V.  Johore  {Sultan),  [1894]  1  Q.  B.  149,  C.  A. 

{a)  In  Foster  v.  Glohe  Venture  Syndicate,  Ltd.,  supra,  the  court  applied 
for  information  to  the  Foreign  Office  ;  in  Mighell  v.  Johore  {Sultan),  supra, 
to  the  Colonial  Office.  In  The  Gharkieh  (1873),  L.  R.  4  A.  &  E.  59,  in  addition  to 
^communicating  with  the  Foreign  Office,  the  court  had  recourse  to  other  sources 
of  information  for  the  purpose  of  determining  the  status  of  the  Khedive  of 
Egypt.  Such  a  course,  however,  is  incorrect,  the  answer  of  the  appropriate 
Government  Office  alone  being  conclusive  {Mighell  v.  Johore  {Sultan),  supra,  per 
Lord  EsHER,  M.E.,  at  p.  158). 

(6)  E.  V.  Be  Berenger  (1814),  3  M.  &  S.  67;  Alcinous  v.  Nigreu  (1854), 
4E.  &B.  217. 

(c)  It  being  the  duty  of  the  court  to  take  notice  of  such  facts  as  affecting  the 
Government  of  the  country,  it  is  submitted  that  the  law  is  as  stated  in  the  text, 
although  in  Bolder  v.  Huntingfield  {Lord)  (1805),  11  Ves.  2S3,  Lord  Eldon  said 
during  argument,  **You  would  be  obliged  upon  an  indictment  for  a  libel  to 
prove  that  France  is  now  at  war  with  Austria,  not  as  to  the  war  with  this 
country,  the  courts  taking  judicial  notice  of  that  with  reference  to  our  own 
xjountry;  "  see  also  Thelluson  v.  Gosling  (1803),  4  Esp.  266. 

{d)  In  Cooke  v.  Wilson  (1856),  1  C.  B.  (N.  s.)  153,  Crowder,  J.,  at  p.  164, 
lield  that  the  court  was  bound  to  take  notice  of  the  existence  of  the  colony  of 
Yictoria,  and  Cresswell,  J.,  at  p.  163,  that  it  must  recognise  that  that  colony 
was  out  of  England.  In  Birrell  v.  Bryer  (1884),  9  App.  Cas.  345,  where  the 
question  was  whether  the  words  "  St.  Lawrence  "  in  a  policy  of  marine  insurance 
included  the  Gulf  of  St.  Lawrence,  or  were  confined  to  the  river  of  that  name, 
Lord  Blackburn  said,  at  p.  352  :  "I  think  that  the  court  should  take  judicial 
notice  of  the  geographical  position  and  general  names  applied  to  such  districts 
as  this,  in  short,  of  all  that  we  see  on  the  Admiralty  chart  of  this  part  of 
the  sea."  In  Foster  v.  Glole  Venture  Syndicate,  Ltd.,  supra,  Farwell,  J., 
lield  himself  bound  to  take  judicial  notice  whether  a  tract  of  land  between  the 
Atlas  Mountains  and  the  river  Nun  was  the  territory  of  the  tribes  of  Suss  or 
of  the  Sultan  of  Morocco,  and  applied  to  the  Foreign  Office  for  information 
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County  etc. 
divisions. 


Judicial  notice  is  taken  of  the  counties  into  which  England  and 
Wales  are  divided,  and  of  those  which  are  maritime  counties,  but 
not  of  the  distance  of  one  county  from  another,  nor  of  the  parti- 
cular places  situated  within  each  county  {e),  unless  such  situation 
is  recognised  by  statute  (/),  nor  of  the  particular  diocese  within 
which  any  town  is  situated  {g). 

A  court  of  quarter  sessions  for  a  county  takes  judicial  notice  of 
the  petty  sessional  divisions  into  which  the  county  is  divided  (/i). 


Notorious 
facts 


Sub-Sect.  6. — Notorious  Fads. 


684.  Judicial  notice  is  taken  of  various  facts  the  universal 
notoriety  or  regular  recurrence  of  which  in  the  ordinary  course  of 
nature  or  business  has  made  them  familiar  to  the  judges  (i). 


upon  the  question.  The  Foreign  Jurisdiction  Act,  1890  (53  &  54  Yict.  c.  37)^ 
s.  4,  provides  that  any  question  as  to  the  existence  or  extent  of  any  jurisdiction 
of  the  Crown  in  a  foreign  country,  arising  in  proceedings  in  a  court  in  the 
British  dominions  or  held  under  British  authority,  is  to  be  submitted  to  the 
Secretary  of  State,  whose  decision  for  the  purpose  of  the  proceedings  is  finaL 
It  is  to  be  observed  that  the  provisions  under  which  service  of  a  writ  of  summons, 
or  notice  of  a  writ  of  summons,  issuing  out  of  the  High  Court  may  be  allowed 
out  of  the  jurisdiction  assume  a  knowledge  of  geography  in  the  court.  See, 
e.g.,  R.  S.  C,  Ord.  11,  r.  5,  under  which,  in  such  cases,  the  court  is  required  to 
■  limit  a  time  for  appearance,  such  time  to  depend  on  the  place  or  country  where 
or  within  which  the  writ  is  to  be  served  or  the  notice  given.  It  is  submitted, 
however,  that  the  court,  in  accordance  with  the  authorities  as  to  English, 
geography,  will  not,  in  general,  take  judicial  notice  of  the  exact  position 
of  particular  places  abroad,  or  of  their  relative  distances  from  one  another  or 
from  places  in  this  country.  In  Kearney  v.  King  (1819),  2  B.  &  Aid.  301,  the 
court  declined  to  take  judicial  notice  that  there  was  only  one  place  named 
Dublin  in  the  world,  and  therefore  refused  to  construe  an  allegation  in  the 
declaration  that  a  bill  was  drawn  in  Dublin  as  meaning  drawn  in  Dublin  in 
Ireland. 

(e)  DeyleVs  Case  (1S21),  4  B.  &  Aid.  243,  per  Bayley,  J.,  and  Best,  J.  The 
court  refused  to  take  notice  that  Ivelchester  was  in  the  county  of  Somerset  {R. 
V.  Burridge  (1735),  3  P.  Wms.  439,  496) ;  that  the  Tower  of  London  was  in  the 
city  of  London  {Brune  v.  Thompson  (1842),  2  Q.  B.  789)  ;  that  Bedford  Eow  was 
in  the  county  of  Middlesex  {Thome  v.  Jackson  (1846),  3  C.  B.  661) ;  that  the  board 
room  of  the  Holborn  Union  Workhouse  was  in  Middlesex  [R.  v.  St  George,  Blooms- 
hury  {Tnhahitants)  (1855),  4  E.  &  B.  520) ;  that  Holborn  might  not  be  in  Surrey 
{Humphreys  v.  Budd  (1841),  9  Dowl.  1000).  In  R.  v.  Sharpe  (1838),  8  C.  &  P. 
436,  the  court  took  notice  that  the  county  of  Stafford  was  in  England  ;  in  R.  v. 
St.  Maurice  {Inhabitants)  (1851),  16  Q.  B.  908,  that  the  city  of  York  was  the 
county  of  a  city,  having,  by  statute,  the  same  limits ;  and  in  R.  v.  Isle  of  My 
{Inhabitants)  (1850),  15  Q.  B.  827,  that  by  statute  the  Isle  of  Ely  was  a  division  of 
a  county.  In  every  statute  passed  after  the  year  1850  and  before  January  1st;, 
1890,  "county"  is  to  be  construed,  unless  the  contrary  intention  appears,  as 
including  a  county  of  a  city  and  a  county  of  a  town  (Interpretation  Act,  1889 
(52  &  53  Yict.  c.  63),  s.  4). 

(/)  R.  V.  Holborn  Union  Guardians  (1856),  6  E.  «&  B.  715. 

{g)  R.  V.  Sympson  (1724),  2  Ld.  Eaym.  1379. 

{h)  R.  V.  Whittles  (1849),  13  Q.  B.  248,  per  Lord  Denman,  O.J.,  at^p.  253. 

{i)  Thus,  notice  has  been  taken  of  the  impossibility  of  predicting  fortunes  by 
reference  to  the  aspect  of  the  stars  {Penny  v.  Hanson  (1887),  18  Q,.  B.  D.478)  ;  of 
the  great  difference  in  the  value  of  money  in  the  years  1 189  and  1868  {Bryant  v. 
Foot  (1868),  L._R.  3  Q.  B.  497,  Ex.  Ch.);  of  the  position  of  the  University  of 
Oxford  as  a  national  institution  created  for  the  advancement  of  religion  and 
learning  (Oxford  Boor  Rate  Case  (1857),  8E.  &  B.  184) :  and  of  the  position  of  an 
undergraduate  at  college  rendering  it,  prima  facie,  not  unreasonable  that  he 
should  require  a  watch  {Peters  v.  Fleming  (1840),  6  M.  «fe  W.  42). 


Part  III. — Modes  of  Proof. 
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The  court  takes  notice  of  the  usual  period  of  gestation,  so  that 
proof  of  non-access  by  a  husband  to  his  wife  during  the  time 
within  which  a  child  of  which  she  is  delivered  must,  in  the  ordinary 
course  of  nature,  have  been  conceived,  is  sufficient  to  establish  the 
fact  that  he  was  not  the  child's  father  (A;). 

The  ordinary  nature  of  young  children,  their  tendency  to  do 
mischievous  acts,  and  their  propensity  to  meddle  with  anything 
which  comes  in  their  way,  have  on  several  occasions  formed  the 
subject  of  judicial  notice  {I),  and  it  has  been  held  reasonable  and 
natural  to  expect  that  a  horse  should  bite  and  kick  one  of  his  own 
kind  (m),  but  not  that  he  should  so  act  towards  a  child 

With  regard  to  matters  of  business,  the  judges  will  take  notice 
of  the  usual  hours  during  which  the  business  of  banking  is  carried 
on  (o),  and  of  the  nature  and  incidents  of  the  employment  of  a 
broker  on  the  London  Stock  Exchange  (p).  So,  too,  in  questions 
relating  to  the  publication  of  a  libel,  the  court  takes  notice  of  the 
ordinary  course  of  the  business  of  the  post  office  and  of  the  stamps 
of  the  post  office  upon  letters,  and  recognises  that  the  contents 
of  a  telegram  are  necessarily  communicated  to  all  the  clerks 
through  whose  hands  it  passes  (q),  and  that  a  post-card  is  an 
unclosed  document  capable  of  being  read  by  the  servants  both  of 
the  post  office  and  of  the  place  at  which  it  is  delivered  (?•). 


Sect.  2. 

Judicial 
Notice. 

Period  of 
gestation. 

Mischievous 
nature  of 
children. 


Ordinary 
course  of 
business. 


Sub-Sect.  7. — Ojfficial  Seals  and  Signatures. 

685.  Courts  will  take  judicial  notice  of  the  following  seals : —      Seals  of 
The  Great  Seals  of  the  United  Kingdom,  and  of  England,  Ireland,  public  offices, 
and  Scotland  (s) ;  the  Privy  Seal  (a) ;  the  Wafer  Seals  (Great  and 


(A;)  B.  V.  Zi(/e  (1807),  8  East,  193;  Heathcote's  Divorce  Bill  (1851),  1  Macq. 
277,  II.  L.,  where  non-access  until  within  a  fortnight,  and  six  lunar  months  and 
one  week  of  the  birth,  respectively,  were  proved;  Bosvile  v.  A.-G.  (1887),  12 
P.  D.  177,  178;  and  see  title  Husband  and  Wiee. 

(l)  See  L7jnch  v.  Nurdin  (1841),  1  Q.  B.  29;  Williams  v.  Eadij  (1893),  10 
T.  L.  E.  41,  C.  A.,  per  Brett,  M.R.  ;  Sullivan  v.  Creed,  [1904]  2  I.  E.  317, 
C.  A.  ;  Cooke  v.  Midland  Great  Western  Ruilipay  of  Ireland,  [1909]  A.  0.  229, 
per  Lord  Atkinson,  at  p.  237. 

(m)  Lee  v.  Rile^J  (1865),  18  0.  B.  (n.  s.)  722  ;  Ellis  v.  Loftus  Iron  Co.  (1874), 
L.  E.  10  C.  P.  10. 

(n)  Cox  V.  BurUdge  (1863),  13  C.  B.  (n.  s.)  430. 

(o)  See  Barker  v.  Gordon  (1806),  7  East,  385  ;  Elford  v.  Teed  (1813),  1  M.  &  S. 
28;  Jameson  v.  Swinton  (1810),  2  Taunt.  224;  Wilkins  v.  Jadis  (1831),  2 
B.  &  Ad.  188. 

[p)  Johnson  v.  Kearleij,  [1908]  2  K  B.  514,  0.  A.,  per  Fletcher  Moulton, 
L.J.,  at  p.  528. 

[q)  Williamson  v.  Freer  (1874),  L.  E.  9  C.  P.  393. 

(r)  Bohinson  v.  Jones  (1879),  4  L.  E.  Ir.  391,  approving  and  following 
Williamson  v.  Freer,  supra;  Sadgrove  v.  Hole,  [1901]  2  K.  B.  1,  0.  A.  In 
practice  the  judges,  no  doubt,  make  use  of  their  own  private  knowledge  and 
experience  of  many  matters  of  which,  if  in  issue  in  an  action,  they  would  not 
take  judicial  notice.  Thus,  in  speaking  of  the  evidence  given  to  support  an 
alleged  custom  governing  dealings  between  brewers  and  distillers,  in  the  course 
of  which  Messrs.  Meux  &  Co.  were  referred  to,  James,  Y.-C,  is  reported  to 
have  said  that  he  might  take  judicial  notice  that  they  were  very  large  brewers 
in  London  {Daun  v.  City  of  London  Brewery  Co.  (1869),  L.  E.  8  Eq.  155,  164). 

(s)  Melville's  (Lord)  Case  (1806),  29  State  Tr.  550. 

(a)  Lane's  Case  (1586),  2  Co.  Eep.  16  b,  17  b. 
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Sect.  2. 

Judicial 
Notice. 


Seals  of 
persons 
authorised  to 
administer 
oaths. 


Corporate 
bodies. 


Privy)  (6) ;  the  Seals  (Great  and  iPrivy)  of  the  Duchies  of  Corn- 
wall (c)  and  Lancaster  {d) ;  the  Seal  of  the  Corporation  of  London  {e) ; 
the  Seals  of  the  old  Superior  Courts  of  Justice,  the  old  Admiralty 
Court  (/),  and  any  other  court  authorised  by  statute  to  use  a  seal  {g), 
e.g.,  the  Probate  (h),  Divorce  (i),  and  Bankruptcy  Courts,  and  those 
of  the  judge  and  registrars  of  the  last-named  [k) ;  the  seals  of  the 
Central  Office  of  the  Eoyal  Courts  of  Justice,  and  its  various 
departments  (Z) ;  those  of  the  various  District  Registries  {m),  the 
Enrolment  Office  in  Chancery  (n),  the  County  Courts  (o),  and  the 
Court  of  the  Yice-Warden  of  the  Stannaries  (p).  Moreover,  many 
public  offices  and  bodies  are  authorised  by  statute  to  use  distinc- 
tive seals,  which  are  directed  either  to  be  noticed  judicially,  or 
to  be  received  in  evidence  without  proof  of  genuineness,  e.g.,  the 
seals  of  the  Patent  {q)  and  Eecord  (r)  Offices,  and  of  the  Local 
Government  Board  (s)  and  the  Board  of  Education  {t). 

With  regard  to  affidavits  and  similar  documents  required  for  the 
purpose  of  any  court  or  matter  in  England,  but  sworn  in  any  place  out 
of  England,  judicial  notice  will  be  taken  of  the  seals  of  any  person 
authorised  (otherwise  than  by  the  law  of  any  foreign  country)  to 
administer  oaths  therein.  Such  persons  are,  in  Scotland  and 
Ireland,  the  Channel  Islands,  or  His  Majesty's  dominions,  whether 
colonial  or  foreign,  any  court,  judge,  notary  public,  or  other  duly 
authorised  official;  and  in  foreign  countries  the  various  British 
diplomatic  and  consular  agents  {u). 

On  the  other  hand  courts  will  not  take  judicial  notice  of  the  seals 
of  the  Bank  of  England  {x),  nor  of  corporations  {y)  (other  than  that 
of  London  {z) ) ;  nor,  perhaps,  of  county  councils,  unless  expressly 
so  provided  {a). 


(h)  Crown  Office  Act,  1877  (40  &  41  Yict.  c.  41),  s.  4. 

(c)  Duchy  of  Cornwall  Management  Act,  1863  (26  &  27  Yict.  c.  49),  s.  2. 

(d)  Taylor,  Law  of  Evidence,  10th  ed.,  s.  6. 

(e)  Doe  d.  Woodmass  v.  Mason  (1793),  1  Esp.  53. 

(/)  Tooker  v.  Beaufort  (1756),  Say.  297  ;  0-reen  v.  Waller  (1703),  2  Ld.  Eaym. 
891,  893. 

(g)  Doe  d.  Duncan  v.  Edwards  (1839),  9  Ad.  &  El.  554. 

(h)  Court  of  Probate 'Act,  1857  (20  &  21  Vict.  c.  77),  s.  22. 
(^)  Matrimonial  Causes  Act,  1857  (20  &  21  Yict.  c.  85),  s.  13. 
(k)  Bankruptcy  Act,  1883  (46  &  47  Yict.  c.  52),  s.  137. 

(Z)  E.  S.  C,  Ord.  61,  rr.  6,  7. 

m)  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  61. 
n)  Petty  Bag  Act,  1849  (12  &  13  Yict.  c.  109). 
(o)  County  Courts  Act,  1888  (51  &  52  Yict.  c.  43),  s.  180. 
Ip)  Stannaries  Act,  1836  (6  &  7  Will.  4,  c.  106),  s.  19. 
Iq)  Patents  and  Designs  Act,  1907  (7  Edw.  7,  c.  29),  s.  64. 
(V)  Public  Eecord  Office  Act,  1838  (1  &  2  Yict.  c.  94),  s.  11. 
(s)  Local  Grovernment  Board  Act,  1871  (34  &  35  Yict.  c.  70),  s.  5. 
(0  Board  of  Education  Act,  1899  (62  &  63  Yict.  c.  33),  s.  7. 
(u)  E.  S.  C,  Ord.  38,  r.  6;   Commissioners  for  Oaths  Act,  1889  (52  &'  53 
Yict.  c.  10),  ss.  3,  6,  extended  by  the  Commissioners  for  Oaths  Act,  1891 
(54  &  55  Yict.  c.  50),  s.  2.    The  court  does  not  recognise  the  consular  agent  of 
another  country  {Tn  the  Goods  of  Be  Salazar  (1873),  21  W.  E.  776). 
(cc)  Doe  d.  Bank  of  England  v.  Chambers  (1836),  4  Ad.  &  El.  410. 
{y)  Ibid, 

(z)  See  p.  486,  ante. 

[a)  Taylor,  Law  of  Evidence,  10th  ed.,  s.  14.    As  to  a  document  which  ought 
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686.  Courts  will  take  judicial  notice  of  the  following  signa-  Sect.  2. 
tures : —  Judicial 

The  Eoyal  Sign  Manual,  and  the  signatures  of  the  principal  Notice. 
Secretaries  of  State  (c);  those  of  the  judges  of  the  superior  courts  sign^!tures. 
to  any  judicial  or  official  document  (d),  of  the  judges  and  registrars 
in  bankruptcy  (e),  of  the  examiners  (/),  and,  with  respect  to  company 
matters,  of  any  officer  of  the  Courts  of  Chancery  and  Bankruptcy  in 
England  and  Ireland,  or  of  Session  in  Scotland,  or  of  the  Eegistrar 
of  the  Stannaries  {g).  So,  also,  the  signatures  to  affidavits  etc.  of 
the  various  persons  mentioned  as  authorised  to  administer  oaths 
in  places  out  of  England  (Ji),  as  well  as  those  of  a  colonial 
notary  (i),  or  of  a  foreign  notary  to  a  protest  abroad  of  a  foreign 
bill  (k),  though  not  to  an  affidavit  (/). 

It  has  been  said,  however,  that  the  signatures  of  the  Lords  of  the  Lords  of  the 
Treasury  (m)  will  not  be  judicially  noticed,  nor,  apparently,  will  those  Treasury  and 
of  the  Attorney-General,  or  Public  Prosecutor  (^).  ^^^^ 

Sect.  3. — Presumptions. 
StJB-SECT.  l.—In  General. 

687.  Where  facts  are  not  proved  directly,  but  are  inferred  with  Presumptions, 
more  or  less  probability  from  facts  that  have  been  so  proved,  the 
inference  is  called  a  presumption  of  fact,  or  prcesiimptio  hominis. 

The  practical  necessities  of  a  trial,  however,  often  oblige  the 
court  to  treat  as  established  some  fact  of  which  there  has  been 
given  either  no  evidence  at  all,  or  evidence  whose  probative  force 
depends,  not  on  its  own  power  to  carry  conviction  to  the  mind 
of  a  jury*  but  on  a  rule  of  law  giving  it  such  force.  Such  rules 
are  called  presumptions  of  law.  Of  these,  some  do  not  permit 
evidence  of  a  contrary  tendency  to  be  given,  and  are,  therefore, 
called  irrebuttable,  conclusive,  or  absolute  presumptions,  or  prce- 
sumptiones  juris  et  de  jure.  Others  take  effect  prima  facie,  but  may  Distinctions, 
be  displaced  by  evidence,  and  are  called  rebuttable,  conditional, 
inconclusive,  or  disputable  presumptions,  or  prcssumptiones  juris. 

In  some  cases  the  same  rule  has,  at  different  periods  of  its 
history,  been  treated  as  a  presumption  of  fact,  a  rebuttable 
presumption  of  law,  an  irrebuttable  presumption,  or  a  rule  of 
substantive  law(o)  ;  and  the  remedy,  if  any,  open  to  a  party  to 


to  have  been  sealed  but  could  not  be  owing  to  there  being  no  official  seal,  see 
Re  Court  Bureau,  Ltd.,  [1891]  W.  N.  9. 

(c)  Mighell  V.  Johore  {Sultan),  [1894]  1  Q.  B.  149,  C.  A. 

Id)  Evidence  Act,  1845  (8  &  9  Vict.  c.  113),  s.  2  [Blades  v.  Laivrence  (1874), 
L.  R.  9  Q.  B.  374. 

(c)  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  137. 
/)  R.  S.  C,  Ord.  37,  r.  18. 

{g)  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  225. 
\h)  See  p.  496,  ante. 

{%)  Brooke  v.  BrooJce  (1881),  17  Ch.  D.  833  {Nye  v.  Macdonald  (1870),  L.  R.  3 
P.  C.  331,  343 ;  Re  Davies,  Bavies  v.  Atkinson,  [1909]  W.  N.  212. 
{h)  Chesmer  v.  Noyes  (1815),  4  Camp.  129. 
(0  Re  EarVs  Trust  (1858),  4  K.  &  J.  300,  C.  A. 
m)  R.  V.  Jones  (1809),  2  Camp.  131. 
n)  R.  V.  Turner,  [1910]  1  K.  B.  346,  C.  C.  A. 

(o)  See  Thayer  on  Evidence,  1898,  pp.  323,  324,  **We  find  the  rule  about 
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whose  detriment  the  rule   has    been  disregarded  has  varied 
accordingly. 

688.  A  presumption  of  fact  is  an  inference  which  a  jury,  or  a 
judge  when  an  action  is  being  tried  without  a  jury,  in  their  discre- 
tion, may  or  may  not  draw ;  a  rebuttable  presumption  of  law  is  a 
legal  rule  to  be  applied  by  the  court,  in  the  absence  of  conflicting 
evidence  ;  while  between  an  irrebuttable  presumption  and  a  rule  of 
substantive  law  the  difference  is  often  a  mere  matter  of  terms  ( p). 

The  nature  of  a  presumption  of  law  is  that  the  court  treats  as 
established  some  fact  of  which  no  evidence  has  been  given,  and 
when  rebuttable,  it  can  have  no  weight  capable  of  being  put  in  the 
balance  against  opposing  evidence  which  is  believed.  It  does  not 
follow  that  such  a  presumption  may  be  rebutted  in  every  case  by 
any  evidence,  however  slight.  The  rebutting  evidence  is  to  be 
considered  on  its  merits  :  its  credibility  is  neither  increased  nor 
diminished  by  the  existence  of  the  presumption ;  but,  if  it  is 
believed,  the  presumption  is  displaced.  Where,  however,  two 
rebuttable  presumptions  of  inconsistent  character  arise,  they 
neutralise  each  other,  and  the  matter  must  be  decided  on  the 
evidence  actually  adduced  (a).  The  chief  effects  of  rebuttable  pre- 
sumptions of  law  are  to  determine  the  incidence  of  the  burden  of 
proof,  and  to  prove  negative  assertions,  which  very  often  can  be  / 
established  in  no  other  way  (b). 

Sub-Sect.  2. — Conclusive. 

Conclusive         689.  Irrebuttable  presumptions  of  law  are  a  small  and  unsatis- 
presmnptions.  factory  class,  and  almost  all  the  rules  which  have  at  various  times 
been  regarded  as  such  are  now  treated  either  as  rebuttable  (c)  or  as 
belonging,  not  to  the  domain  of  evidence,  but  to  that  of  substantive 


a  seven  years'  absence  (i.)  coming  into  existence  in  the  form  of  a  judicial 
declaration  about  whsit  may  or  may  not  fairly  be  inferred  by  a  jury  in  the 
exercise  of  their  logical  faculty  "  (presumption  of  fact)  ..."  (ii.)  passing 
into  the  form  of  an  affirmative  rule  of  law  requiring  that  death  be  assumed 
under  the  given  circumstances"  (rebuttable  presumption  of  law) ;  and  at  p.  317 
it  is  shown  that  *'  The  familiar  doctrine  about  prescription  used  to  be  put  as  an 
ordinary  rule  of  presumption  ;  in  twenty  years  there  arose  a  prima  facie  case  of 
a  lost  grant  or  of  some  other  legal  origin.  The  judges  at  first  laid  it  down  that, 
if  unanswered,  twenty  years  of  adverse  possession  justified  the  inference,  then 
that  it  'required  the  inference,'  i.e.,  it  was  the  jury's  duty  to  do  what  they 
themselves  would  do  in  settling  the  same  question,  namely,  to  find  the  fact  of 
the  lost  grant ;  and  at  last  this  conclusion  was  announced  as  a  rule  of  the  law 
of  property,  to  be  applied  absolutely." 

( p)  E.g. ,  the  rule  that  a  child  under  seven  cannot  commit  a  crime  may  be 
classed  indifferently  under  either  head.  As  to  this  presumption  and  the  rebut- 
table presumption  that  a  child  between  seven  and  fourteen  has  no  animus  malus, 
see  title  CEiMiNAii  Law  and  Procedure,  Yol.  IX.,  p.  239. 

(a)  B.  V.  Willshire  (1881),  6  Q.  B.  D.  366,  0.  0.  E.  .  In  J^ayne  v.  Price  (1814), 
5  Taunt.  326,  it  was  said  by  Heath,  J.,  that  "  a  presumption  may  be  rebutted 
by  a  contrary  and  stronger  presumption  "  ;  but  this,  apparently,  refers  to  pre- 
sumptions of  fact,  as  in  that  case  it  had  been  left  to  the  jury  to  draw  the  proper 
inference  from  the  evidence. 

(&)  Over  V.  Harwood,  [1900]  1  Q.  B.  803,  per  Channell,  J. 

(c)  E.g. ,  the  presumption  that  a  child  born  of  a  married  woman  is  legitimate 
used  to  be  regaidedas  mdi^jputable  (Co.  Litt.  244  a),  but  it  may  now  be  rebutted 
(see  p.  504,  post). 
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law  (<^).    Thus,  the  rule  that  ignorance  of  the  law  does  not  excuse,  Sect.  3. 

or  relieve  from  the  consequences  of,  a  crime,  or  from  liability  under  Presump- 

a  contract,  has  sometimes  been  expressed  as  an  irrebuttable  pre-  tions. 
sumption  that  every  person  who  is  subject  to  the  law  is  acquainted 
with  it  (e). 

Sub-Sect.  3. — Behuitahle. 

690.  The  most  important  of  the  rebuttable  presumptions  of  Rebuttable 
law  are  those  relating  to  innocence,  intention,  death,  marriage,  presumptions, 
legitimacy,  and  the  regularity  and  validity  of  official  acts  and 
documents. 

691.  There  is  a  general  presumption  that  all  acts  and  conduct  are  in  Presumption 
accordance  with  law  and  morality.  A  party,  therefore,  who  charges  innocence, 
another  with  any  description  of  wrong-doing  must  always  give  at 

least  primd  facie  evidence  of  guilt  before  the  part}'  accused  can  be 
called  on  for  an  answer  (/).  The  sufficiency  of  the  evidence  of 
guilt  is,  of  course,  a  further  question ;  and,  in  general,  the  more 
serious  the  charge,  the  more  clearly  must  it  be  proved  (^f).  Thus, 
to  justify  a  conviction  for  crime,  the  jury  must  be  satisfied  of  the 
guilt  of  the  accused  beyond  any  reasonable  doubt  (fi) ;  while,  in 
civil  cases,  they  may  act  on  a  mere  preponderance  of  probability  (i). 
Persons  between  the  ages  of  seven  and  fourteen  are  presumed 
innocent  of  criminal  intent,  but  if  such  intent  be  proved,  then 
malitia  supplet  cetatem{k).  Homicide,  however,  will  be  presumed 
to  be  felonious,  unless  the  contrary  appears  {I). 

Where  intention  is  material,  it  is  usually,  though  not  invariably,  intention, 
presumed  that  a  man  intended  the  natural  and  probable  conse- 
quences 'of  his  acts  {m). 

[d)  E.g.,  as  to  the  rebuttable  presumption  of  valid  delivery  of  a  bill  in  favour 
of  a  holder  in  due  course,  see  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61), 
s.  21  (2) ;  as  to  the  so-called  iiTebwttable  presumptions  that  a  child  under 
seven  cannot  be  guilty  of  crime,  and  that  a  boy  under  fourteen  cannot  commit 
rape,  see  title  Criminal  Law  and  Procedure,  Vol.  IX.,  pp.  239,  389,  note  {q). 

(e)  Brett  v.  JRigden  (1568),  1  Plowd.  340,  343  ;  Mildmmfs  Case  (1584),  1  Co.  Eep. 
175  a,  177  b  ;  Bilbie  v.  Lumley  (1802),  2  East,  469  ;  Stevens  v.  Li/nch  (1810),  12 
East,  38  ;  E.  v.  Esop  (1836),  7  C.  &  P.  456  ;  Martindale  v.  Falhner  (1846),  2 
C.  B.  706  ;  R.  v.  Tewheslury  Corporation  (1868),  L.  E.  3  Q.  B.  629  ;  R.  v.  Coote 
(1873),  9  Moo.  P.  C.  C.  (n.  s.)  463. 

(/)  R.  V.  Burdett  (1820),  4  B.  &  Aid.  95;  Williams  v.  East  India  Co.  (1802), 
3  East,  192  (where  omission  to  give  a  certain  notice  amounts  to  a  crime,  there  is 
a  presumption  that  the  notice  was  given,  so  as  to  put  the  burden  of  proof  on  the 
party  denying  the  notice).  But  see  Hiiggins  v.  Ward  (1873),  L.  E.  8  Q.  B.  521 ; 
Over^  V.  Hariuood,  [1900]  1  Q.  B.  803  (iDreach  of  the  duty  to  notify  a  child's 
vaccination  will  not  be  presumed,  therefore  absence  of  such  notification  is 
yrima  facie  evidence  of  non-vaccination) ;  Lord  v.  Lord,  [1900]  P.  297  (co- 
respondent to  a  divorce  petition  presumed  not  to  know  that  the  respondent  was 
married).  As  to  evidence  of  a  breach  of  covenant  involving  forfeiture  of  a 
lease,  see  Toleman  v.  Porthury  (1870),  L.  E.  5  Q.  B.  288,  Ex.  Ch.,  and  title 
Landlord  and  Tenant. 

(g)  R.  V.  Hohson  (1823),  1  Lew.  C.  C.  261,  per  HoLROYD,  J. 

{h)  R.  V.  White  (1865),  4  F.  &  F.  383. 

{i)  Cooper  v.  Slade  (1858),  6  H.  L.  Cas.  746,  per  Willes,  J.,  at  p.  772. 

[k)  See  title  Criminal  Law  and  Procedure,  Vol.  IX.,  pp.  239,  240. 

{I)  R.  V.  Cavendish  (1873),  8  I.  E.  C.  L.  178,  C.  C.  E. ;  and  see  title  Criminai. 
Law  and  Procedure,  Vol.  IX.,  p.  570. 

(m)  See  title  Criminal  Law  and  Procedure,  Vol.  IX.,  pp.  236,  389,  note  {q) ; 
R.  V.  Burdett,  supra. 
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Sect.  3.        692.  With  regard  to  human  life,  there  is  no  presumption  of  law 
Presump-    by  which  the  fact  that  a  particular  person  was  alive  on  a  given  date 
tions.      can  be  established,  it  being  in  every  case  a  question  of  fact  for  the 
Life  and"       j^^J'     j^^^g^  sitting  as  such  (n).    As  to  death,  on  the  other  hand, 
death.  there  exists  an  important  presumption,  for  if  it  is  proved  that  for  a 

period  of  seven  years  no  news  of  a  person  has  been  received  by 
those  who  would  naturally  hear  of  him  if  he  were  alive  (o),  and 
that  such  inquiries  and  searches  as  the  circumstances  naturally 
suggest  have  been  made,  there  arises  a  legal  presumption  that  he 
is  dead(p).  There  is  no  legal  presumption,  however,  either  that 
he  was  alive  up  to  the  end  of  that  period  (q),  or  that  he  died  at  any 
particular  point  of  time  during  the  seven  years  (r).  And  if  it  be 
necessary  to  establish  that  a  person,  who,  after  the  lapse  of  seven 
years,  is  presumed  to  be  dead,  died  at  any  particular  date  within 
that  period,  this  must  be  proved  as  a  fact  by  evidence  raising  that 
inference,  e.g.,  that  when  last  heard  of  he  was  in  bad  health,  or 
exposed  to  unusual  perils,  or  had  failed  to  apply  for  a  periodical 


{n)  Re  Phene's  Trusts  (1870),  o  Oh.  App.  139;  Be  Jldersey,  Oihson  v.  Hall, 
[1905]  2  Ch.  181  ;  Benson  v.  Olive  (1731),  2  Stra.  920  (even  after  sixty  years) ; 
M.  V.  WillsMre  (1881),  6  Q.  B.  D.  366,  0.  C.  E.  (after  twelve  years)  ;  It.  v.  Jones 
(1883),  15  Cox,  0.  C.  284,  C.  0.  E.  (after  seventeen  years). 

(o)  As  to  what  constitutes  news  of  a  person,  see  Prudential  Assurance  Co.  v. 
Edmonds  (1877),  2  App.  Cas.  487,  where  the  House  of  Lords  was  equally  divided. 

(p)  Wills  v.  Palmer  (1904),  53  W.  E.  169;  Re  Bowden  (1904),  , 21  T.  L.  E. 
13  ;  Re  CallicoU,  [1899]  P.  189.  A  person  who  marries  again,  whose  wife  or 
husband  has  been  absent  for  seven  years  and  has  not  been  known  by  such 
person  to  be  living,  cannot  be  convicted  of  bigamy ;  see  title  Criminal  Law 
AND  Procedtjee,  Yol.  IX.,  p.  533. 

[q)  Nepean  v.  Doe  d.  Knight  (1837),  2  M.  &  W.  894,  Ex.  Ch.,  see  especially 
per  Lord  Denman,  C.J.,  at  p.  913;  Re  Phenfs  Trusts,  supra;  Re  Alder sey, 
Gibson  v.  Hall,  supra ;  Re  Benham's  Trusts  (1867),  37  L.  J.  (CH.)  265 
(discharging  the  order  made  in  S.  C,  L.  E.  4  Eq.  4i6,  upon  a  presumption 
that  life  continues  for  seven  years  from  last  news  of  a  person) ;  R.  v. 
Lumley  (1869),  L.  E.  1  C.  C.  E.  196  (a  question  of  fact  for  the  jury  whether 
a  person  was  alive  four  years  after  he  was  last  heard  of)  ;  Be  Rhodes,  Rhodes 
V.  Rhodes  (1887),  36  Ch.  D.  586  (disapproving  Re  Westbrooh's  Trusts,  [1873] 
W.  N.  167) ;  In  the  Goods  of  Matthews,  [1898]  P.  17.  The  following  state- 
ment of  the  rule,  therefore,  cannot  now  be  accepted:  "The  presumption 
of  the  duration  of  life,  with  respect  to  persons  of  whom  no  account  can  be  given, 
ends  at  the  expiration  of  seven  years  from  the  time  when  they  were  last  known 
to  be  living"  {Hoe  d.  George  v.  Jesson  (1805),  6  East,  SO,  per  Lord  Ellen- 
BOROITGH,  O.J.,  at  p.  85) ;  nor  can  the  case  {Hopewell  v.  He  Pinna  (1809),  2 
Camp.  113)  decided  in  accordance  with  such  statement. 

(r)  Nepean  v.  Hoe  d.  Knight,  supra ;  Re  Phene^s  Trusts,  supra  ;  In  the  Goods 
of  How  (1858),  1  Sw.  &  Tr.  53;  In  the  Goods  of  Peck  (1860),  29  L.  J.  (p.  m. 
&  A.)  95;  In  the  Goods  of  Smith  (1861),  2  Sw.  &  Tr.  508;  Dunn  v.  Snowden 
(1862),  2  Drew.  &  Sm.  201  (the  marginal  note  is  inaccurate  in  saying  that 
a  person  presumed  dead  under  the  rule  as  to  seven  years'  absence  "must  be 
taken  to  have  lived  to  the  end  of  the  seven  years"  {Thomas  v.  Thomas  (1864),  2 
Drew.  &  Sm.  298,  per  Kindersley,  Y.-C,  at  p.  302)  )•;  In  the  Goods  of  Turner 
(1864),  3  Sw.  &  Tr.  476;  Be  Lewes'  Trusts  (1871),  6  Ch.  App.  356;  Be  Rhodes, 
Rhodes  v.  Rhodes,  supra;  Re  Alder  sey,  Gibson  v.  Hall,  supra;  In  the  Goods  of 
Winstone,  [1898]  P.  143  (grant  of  letters  of  administration  to  remain  in  registry 
to  end  of  the  seven  years).  Re  TindalVs  Trust  (1861),  30  Beav.  151,  seems  not 
to  have  been  seriously  argued,  and  to  be  inconsistent  with  the  leading  cases. 
On  an  application  for  leave  to  presume  death  it  is  essential  that  the  applicant 
should  state  a  belief  that  the  death  occurred  on  or  after  the  alleged  date  {In  the 
Goods  ofllurlston,  [1898]  P.  27  ;  Re  Jackson  (1903),  87  L.  T.  747). 
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payment  upon  which  he  was  dependent  for  support  (s).    While,      Sect.  3. 
where  a  party's  case  depends  on  establishing  that  a  given  person,  Presump- 
who  is  presumed  to  be  dead,  was  alive  or  dead  at  a  particular  time  tions. 
within  the  seven-years  period,  and  there  is  no  evidence  at  all  on  the 
subject,  success  or  failure  will  depend  on  the  incidence  of  the 
burden  of  proof  (0-    A  legatee,  for  example,  now  presumed  to  be 
dead,  may  have  disappeared  less  than  seven  years  before  the  death 
of  the  testator,  and  no  evidence  may  be  forthcoming  as  to  the  date 
of  his  death.    The  party,  then,  on  whom  lies  the  burden  of  proving  Life  and 
either  that  the  legatee  died  before,  or  that  he  survived,  the  testator  death, 
will  fail  to  make  out  his  case  (a).    It  seems,  however,  that  where  a 
settlement  contains  a  trust  for  a  person  named,  that  person  must, 
in  proceedings  based  on  the  trust,  be  taken,  until  the  contrary  is 
shown,  to  have  been  in  existence  at  the  date  of  the  settlement  (/;). 

The  presumption  of  death,  it  is  to  be  observed,  will  not  arise  in 
the  mere  absence  of  evidence  with  regard  to  the  person  whose  life 
is  in  question,  for,  when  it  has  been  shown  that  he  was  alive  at 
some  particular  date,  it  is  open  to  the  jury  to  find  that  he  continued 
alive  (c),  unless  there  is  sufficient  reason  for  the  presumption 


(s)  Webster  v.  Birclimore  (1807),  13  Ves.  362  (J.  H.  not  heard  of  for  twenty- 
three  years.  When  he  last  appeared  he  was  in  a  very  bad  state  of  health,  and 
was  to  have  returned  in  six  months.  Death  within  six  years  from  last  news 
was  presumed) ;  Dowley  v.  Wivfield  (1844),  14  Sim.  277  ;  Lakin  v.  Lahin  (1865), 
34  Beav.  443,  per  Eomilly,  M.E.,  at  p.  450  ;  Re  Beasney's  Trusts  (1869),  L.  E.  7 
Eq.  498;  Be  Henderson's  Trusts  (1868),  cited  in  L.  E.  7  Eq.  500 ;  Hickman  v.  Upsall 
(1875),  L.  E.  20  Eq.  136  (a  person  dependent  on  quarterly  payments  made  his 
last  application  for  such  payment  in  March ;  he  was  presumed  to  have  died  soon 
after  the  June  payment  became  due);  Patterson  v.  Black  (1780),  1  Park 
on  Insurance,  8th  ed.,  920  (7th  ed.,  644) ;  Watson  v.  Kiny  (1815),  1  Stark.  121  ; 
B.  V.  Twyning,  Gloucestershire  {Inhabitants)  (1819),  2  B.  &  Aid.  386  (a  soldier  on 
active  service)  ;  Sillick  v.  Booth  (1841),  1  Y.  &  C.  Ch.  Cas.  117  ;  Ommaney  v. 
Btilwell  (1856),  23  Beav.  328  (decision  on  probabilities  as  to  a  member  of  Sir 
John  Eranklin's  expedition).  A  ship  left  port,  and  was  ne^er  heard  of  again. 
She  encountered  a  violent  storm  the  day  after  she  sailed.  A  man  on  board  was 
held  to  have  died  within  two  days  of  sailing  {Be  Bhodes,  Bhodes  v.  Bhodes  (1887), 
36  Ch.  D.  586,  ex  rel.  North,  J.,  citing  a  case,  in  which  he  was  counsel,  decided 
by  James,  V.-C,  at  p.  591);  In  the  Goods  of  Connor  (1892),  29  L.  E.  Ir.  261 
(child,  born  in  1868,  who  was  motherless  in  Paris  during  the  siege,  presumed  as 
a  fact  to  have  died  before  1872). 

{t)  Lambe  v.  Orton  (1859),  8  W.  E.'  Ill  ;  Be  Green's  Settlement  (1865),  L.  E.  1 
Eq.  288;  Be  Lewes'  Trusts  (1871),  6  Ch.  App.  356;  Be  Walker  (1871),  7  Ch.  App. 
120,  followed  in  Be  Benjamin,  Neville  v.  Benjamin^  [1902]  1  Ch.  723. 

(a)  The  case  given  by  way  of  illustration  in  the  text  arose  in  Thomas  v. 
Th(mas  (1864),  2  Drew.  &  Sm.  298 ;  aud  in  Be  Fhene's  Trusts  (1870),  5  Ch.  App. 
139.  In  the  former,  the  onus  lay  on  the  next  of  kin,  who  failed  in  the  action 
through  inability  to  prove  the  pre -decease  of  the  legatee  ;  in  the  latter, 
the  onus  lay  on  the  representatives  of  the  legatee,  whose  survival  they 
were  unable  to  prove,  and  therefore  failed,  although  the  two  cases,  therefore, 
seem  to  be  governed  by  the  same  principle  the  head-note  in  Be  Fhene's  Trusts^ 
supra,  states  that  that  case  overruled  Thomas  v.  Thomas,  supra.  See,  further,  In 
the  Goods  of  Nicholls  (1872),  L.  E.  2  P.  &  D.  461 ;  ElHott  v.  Smith  (1882),  22 
Ch.  D.  236  (testator  and  a  legatee  both  drowned  in  the  Princess  Alice). 

ib)  Be  Carbishletfs  Trusts  (1880),  14  Ch.  D.  846.  ' 

(c)  B.  V.  Willshire  (1881),  6  Q.  B.  D.  366,  C.  C.  E.  (W.  was  convicted  of  bigamy 
in  1868.  There  was  no  evidence  other  than  the  conviction  to  show  that  W.'s 
then  wife  was  alive  in  1868,  and  no  evidence  that  she  continued  alive  thereafter ; 
nevertheless  it  was  a  question  for  the  jury  whether  she  was  still  alive  in  1880)  ; 
B.  V.  Joyies  (1883),  15  Cox,  C.  C.  284,  C.  C.E.  (J.  married  in  1865,  and  lived  with  his 
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Sect.  3.     of  death  coming  into  force  (d).    Once,  however,  this  does  come  into 
Presump-    force,  then,  although  the  presumption  does  not  fix  the  date  of  death, 
tions,      yet  it  raises  a  legal  inference  that  such  person  died  at  some  date 
within  that  period,  and  so  displaces  any  presumption  of  fact  that 
life  continued  for  the  whole  of  the  seven  years  (e). 

The  presumption  of  death,  however,  even  where  it  arises,  is 
not  always  applied  in  a  uniform  manner.    Thus,  in  an  action  by 
a  lessor,  or  reversioner,  to  recover  an  estate  dependent  on  a  life,  the 
presumption  of  the  death  of  the  cestui  que  vie  will  arise  on  the  mere 
Life  and        proof  of  his  absence  for  seven  years  (/).    While,  where  an  applica- 
death.  tion  for  the  payment  of  funds  out  of  court  is  made  upon  presumption 

of  death,  advertisements  for  the  missing  person  must  have  been 
issued,  in  addition  to  the  making  of  proper  inquiries  {g).  On  the 
other  hand,  as  against  the  Commissioners  for  the  Eeduction  of  the 
National  Debt,  death  will  not  be  presumed  at  all,  but  must  be  proved 
by  evidence  Qi) . 

The  presumption  of  death  has  been  thought  to  be  confined  to 
cases  where  there  are  in  evidence'  no  circumstances  which  afford 
ground  for  a  different  conclusion  ;  and  it  has  accordingly  been 
held  to  have  no  application  to  the  case  of  a  person  who  would  have 
been  unlikely  to  communicate  with  his  friends  {i).  More  recent 
decisions,  however,  appear  to  throw  doubt  on  this  restriction  (A;). 


wife ;  but  how  long,  or  when  they  separated,  or  whether  she  was  still  alive,  or 
what  he  knew  as  to  her  continued  existence,  were  not  shown.  He  was  con- 
victed of  bigamy  in  1882);  B.y.  Haroorne  {Inhabitants)  {1835),  2  Ad.  &  El. 
540  (the  writer  of  a  letter,  dated  17th  March,  taken  to  be  alive  on  the  following 
11th  April).  But  the  presumption  is  of  fact,  not  of  law  {R.  v.  Twyning,  Gloucester- 
shire {Inhabitants)  (1819),  2  B.  &  Aid.  386  (W.  enlisted  for  a  soldier,  went  abroad  on 
active  service,  and  was  never  again  heard  of.  His  wife,  about  a  year  after  his 
departure,  married  again.  The  second  marriage  held  to  be  valid),  explained  in 
Lapsley  v.  Grierson  (1848),  1  H.  L.  Cas.  498,  505).  In  Wilson  v.  Hodges  (1802), 
2  East,  312,  Lord  Ellenbouough,  C.J.,  following  the  old  case  of  Throgmorton 
v.  Walton  (1624),  2  EoU.  Eep.  461,  held  that  "where  the  issue  is, upon  the  life 
or  death  of  a  person  once  shown  to  be  living,  the  proof  of  the  fact  lies  on  the 
party  who  asserts  the  death."  But  as  he  based  that  proposition  upon  the 
principle  "that  the  presumption  is  that  the  party  continues  alive  until  the 
contrary  be  shown,"  it  must  be  received  subject  to  the  later  decisions. 

{d)  Doe  d.  Frances  v.  Andrews  (1850),  15  Q.  B.  756  (the  mere  fact  that  no 
witness  called  has  heard  of  the  person  in  qilestion  is  not  sufficient  to  raise  the 
presumption) ;  Doe  d.  Lloyd  v.  DeaJcin  (1821),  4  B.  &  Aid.  433  (unanswered 
evidence  that  a  tenant  for  life  had  not  been  seen  for  fourteen  years  by  a  person 
who  was  not  related  to  him,  but  resided  in  the  neighbourhood,  raised  the  pre- 
sumption of  death);  Be  Creed  (1852),  1  Drew.  235  (effective  inquiry  must  be 
made  before  the  presumption  will  arise) ;  M'Mahon  v.  M'Elroy  (1869),  5  I.  E. 
Eq.  1. 

(e)  Pennefather  v.  Pennefather  (1872),  6  I.  E.  Eq.  171,  is,  perhaps,  incon- 
sistent with  the  text.  A  son  went  abroad,  and  a  month  later  his  father  died. 
The  son  was  never  again  heard  of,  but  the  Yice- Chancellor  presumed,  as  a  fact, 
that  he  survived  his  father. 

/)  Stat.  (1666)  18  &  19  Car.  2,  c.  11. 
g)  Re  Allin's  Legacy  (1867),  17  L.  T.  60. 
{h)  Woodhouselee  {Lord)  v.  Dalrymple  (1861),  4  L.  T.  455,  C.  A. 
(i)  Watson  v.  England  (1844),  14  Sim.  28  (a  girl  of  seventeen  ran  away  from 
home ;  four  years  later  she  wrote  to  her  sister  that  she  was  going  abroad. 
Nothing  more  was  heard  of  her.    No  ground  for  the  presumption  of  death  after 
BGven  years);  Bowden  v.  Henderson  (1854),  2  Sm.  &  360. 

{k)  Willyams  v.  Scottish  Widows  Fund  Life  Assurance  Society  (1888),  62  J.  P. 
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Where  several  persons  perish  in  the  same  disaster,  there  is,  in     Sect.  3. 
the  absence  of  evidence  on  the  point  (/),'"  no  presumption  as  to  the  Presump- 
order  in  which  they  died,  or  that  they  died  at  the  same  time  (m).  tions. 
The  onus  prohandi  lies  on  the  party  who  asserts  survival,  or 
concurrent  decease,  or  pre-decease  (n). 

Where  legal  rights,  dependent  on  the  fact,  or  date,  of  the  Life  and 
death  of  a  person  have  to  be  adjudicated,  and  such  fact  or  date  ^^ath. 
cannot  be  determined    on  evidence  or  presumption,   and  the 
question  cannot  be  solved  by  the  incidence  of  the  burden  of 
proof,  the  court  will  make  the  best  order  that  it  can  in  the 
circumstances  (o). 

With  regard  to  trustees,  it  has  been  held  that  they  must  guide 
themselves  by  the  presumption  of  death,  in  the  same  manner  as  a 
court  of  law  would  do 


471 ;  Wills  V.  Palmer  (1904),  53  W.  R.  169  (in  each  of  which  cases  the  death 
was  presumed  after  seven  years'  absence  of  a  man  who,  under  the  circumstances, 
was  not  likely  to  communicate  with  friends). 

(/)  BroughtonY.  Bandall  [1596),  Cro.  Eliz.  502  (of  two  men  who  were  ''hanged 
in  one  cart,"  one  was  found  to  have  survived  the  other,  from  movements  of  the 
hmbs,  etc). 

(m)  Wing  v.  Angrave  (1860),  8  H.  L.  Gas.  183  ;  Underwood  v.  Wing  (1855),  4 
De  G.  M.  &  G.  633;  Hitchcock  v.  Beardsley  (1738),  West  temp.  Hard.  445  (husband 
and  wife) ;  Mason  v.  Mason  (1816),  1  Mer.  308  (father  and  son) ;  In  the  Goods  of 
Wainwright  (1858),  1  Sw.  &  Tr.  257  ;  In  the  Goods  of  Ewart  (1859),  1  Sw.  &  Tr. 
258  (husband  and  wife) ;  Wollaston  y .  Berkeleij  (1876),  2  Ch.  D.  213  (husband 
and  wife) ;  In  the  Goods  of  Alston,  [1892]  P.  142 ;  In  the  Goods  of  Johnson  (1897), 
78  L.  T.  85  ;  In  the  Estates  of  Bruce  (1909),  26  T.  L.  R.  381 ;  In  the  Goods  of  Beynon, 
[1901]  P.  141.  In  the  following  cases,  presumptions  as  to  commorientes  were 
adopted,  but  it  is  to  be  observed  that  they  were  decided  in  the  ecclesiastical 
courts,  and  under  the  influence  of  the  civil  law  (as  to  the  extensive  use  of  pre- 
sumptions in  that  system,  see  Thayer  on  Evidence  (ed.  1898),  pp.  341 — 345) : — 
Presumption  that  the  parties  died  at  the  same  moment  {Wright  v.  Nethenuood 
(1793),  2  Salk.  593,  n.  (6th  ed.  by  Evans)  ;  Taylor  v.  BipJock  (1815),  2  Phillim. 
261  ;  Satterthivaite  v.  Poiuell  (1838),  1  Curt.  705).  Presumption  that  husband 
survived  wife  [Colvin  v.  Procurator-General  (1827),  1  Hag.  Ecc.  192 ;  In  the  Goods 
of  Selwyn  (1831),  3  Hag.  Ecc.  748;  In  the  Goods  of  Murray  (1837),  1  Curt. 
596). 

(n)  Wing  v.  Angrave,  supra  ;  Barnett  v.  Tugwell  (1862),  31  Beav.  232. 

(o)  Bailey  v.  Hammond  (1802),  7  Yes.  590  (payment  ordered  on  a  recognisance 
to  refund  in  the  event  of  a  claim) ;  Cuthhert  v.  Purrier  (1847),  2  Ph.  199  (succes- 
sive orders  in  respect  of  a  fund  in  court  to  answer  an  annuity  to  a  person  who 
had  been  heard  of  since  1815);  Re  Mileham's  Trust  (1852),  15  Beav.  507  (M. 
transported  for  seven  years  in  1838.  He  fulfilled  the  period  of  his  sentence, 
but  no  more  was  known  of  him.  His  children  claimed  a  fund  to  which  they 
were  entitled  on  his  death.  No  order  as  to  capital :  future  dividends  to  be  paid 
to  the  applicants  on  their  undertaking  to  refund  if  M.  should  prove  to  bo 
alive) ;  Danhy  v.  Banhy  (1859),  5  Jur.  (n.  s.)  54  (a  young  man,  who  was  likely 
to  correspond  with  his  friends,  went  abroad  in  delicate  health,  'and  had  not 
been  heard  of  for  some  years.  A  fund  was  ordered  into  court  on  a  prima  facie 
presumption  that  he  had  pre-deceased  his  father,  who  died  within  two  years  of 
his  going  abroad);  Re  Rhodes,  Fraser  v.  Renton  (1873),  28  L.  T.  392  (uncertain 
whether  legatee  had  or  had  not  survived  testator)  ;  Wollaston  v.  Berkeley 
(1876),  2  Ch.  D.  213  (husband  and  wife  perished  in  same  disaster.  Failure  of 
trusts  of  their  marriage  settlement,  in  the  absence  of  evidence  or  presumption 
of  survivorship) ;  In  the  Estate  of  Walker,  [1909]  P.  115  (modification  of  the  usual 
form  of  administrator's  oath  in  case  of  presumption  of  death). 

{p)  Dohson  V.  Pattinson  (1857),  3  Jur.  (n.  s.)  1202.  But  the  Bank  of  England 
is  not  obliged  to  act  on  evidence  of  death  which  a  court  would  accept  as 
sufficient  {Prosser  v.  Bank  of  England  (1872),  L.  E.  13  Eq.  611). 
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693.  There  is  no  presumption  of  law  as  to  whether  a  deceased 
person  had  issue  or  not  {qf,  nor  as  to  whether  a  woman  is  or  is  not 
past  child-bearing  at  any  particular  age  (r). 

If  it  is  proved  that  two  persons  lived  together  as  man  and  wife, 
and  were  esteemed  and  reputed  as  such  by  those  who  knew  them, 
it  will  be  presumed,  until  the  contrary  is  shown,  that  they  had  been 
lawfully  and  validly  married  (s). 

But  in  proceedings  of  a  penal  nature,  such  as  bigamy  or  adultery, 
the  presumption,  if  it  were  set  up,  would  *be  neutralised  by  that  of 
the  innocence  of  the  jDarfcy  charged,  and  therefore  in  such  cases  the 
marriage  must  be  proved  by  evidence  (t). 

694.  A  child  born  of  a  married  woman,  during  the  continuance  of 
the  marriage,  or  within  the  period  of  gestation  (u)  after  its  termina- 
tion, is  presumed  to  be  legitimate.  This  presumption  may  only  be 
rebutted  by  proof  that  the  husband  was  impotent  at  the  time  when 
the  child  might  have  been  begotten,  or  had  no  opportunity  at  such 
time  for  sexual  intercourse  with  his  wife,  or  by  cogent  evidence 
that,  though  such  opportunity  existed,  nevertheless  the  child  was 
not  the  offspring  of  the  husband  (a) ;  but  from  the  moment  when 

(q)  Bicliards  v.  Richards  (1731),  15  East,  294,  n. ;  Doe  d.  Banning  v.  Griffin 
(1812),  15  East,  293 ;  Be  Jacksm,  Jackson  v.  Ward,  [1907]  2  Ch.  354. 

(r)  Be  White,  White  v.  Edmond,  [1901]  1  Ch.  570 ;  Be  Hocking,  Michell  v.  Loe 
(1898),  67  L.  J.  (cH.)  662,  0.  A. ;  and  compare  Be  Thornhill,  Thornhill  v.  Nixon, 
[1904]  W.  N.  112,  0.  A.,  and  Be  Summers's  Trusts  (1874),  22  W.  E.  639. 

(s)  Fiers  v.  Fiers  (1849),  2  H.  L.  Cas.  331  (validity  of  a  ceremony  of  marriage 
impugned  on  slight  evidence  that  a  special  licence,  which  was  necessary,  had 
not  been  obtained.  The  evidence  distrusted,  on  a  balance  of  probabilities) ; 
Dot  d.  Fleming  v.  Fleming  (1827),  4  Bing,  266  ;  Fatrickson  v.  Fatrickson  (1865), 
L.  E.  1  P.  &  D.  86  ;  Sastry  Velaider  Aronegary  v.  Semhecutty  Vaigalie  (1881),  6 
App.  Cas.  364,  P.  C. ;  Fox  v.  BearUock  (1881),  44  L.  T.  508  ;  Be  Thom]Jsou,  Langham 
V.  Thompson  (1904),  91  L.  T.  680 ;  Be  Shephard,  George  v.  Thyer,  [1904]  1  Ch. 
456  ;  Be  Haynes,  Haynts  v.  Carter  (1906),  94  L.  T.  431  (divided  repute). 

{t)  See  title  Oeiminai.  Law  and  Procedure,  Vol.  IX.,  pp.  389,  note  {q),  393^ 
note  {i),  534;  and  Birt  v.  Barloio  (1779),  1  Doug.  (k.  b.)  171  (crim.  con.);  Evans- 
V.  Evans  and  Bohinson  (1859),  28  L.  J.  (P.  &  M.)  137,  n.  (divorce). 

{il)  As  to  which  see  Bosvile  v.  A.-G.  (1887),  12  P.  D.  177,  and  p.  495,  ante. 
(a)  Morris  v.  Davies  (1837),  5  CI.  &  Pin.  163,  H.  L.  (the  mother  was  living 
in  adultery  at  the  time  when  the  child  was  begotten,  she  concealed  the  child's 
birth  from  her  husband  and  denied  it  to  him  ;  the  husband  ignored  the  child ; 
and  the  wife's  paramour  treated  it  as  his  own.  These  facts  were  held  to  rebut 
the  presumption  of  legitimacy,  although  the  husband  was  not  impotent  and  had 
opportunities  of  intercourse  with  his  wife) ;  Banhury  Feerage  Case  (181 1),  1  Sim. 
&  St.  153,  H.  L. ;  Read  v.  Head  (1823),  1  Sim.  &  St.  150;  Cope  v.  Cope  (1833),  1 
Mood.  &  E.  269 ;  B  v.  Mansfield  {Inhahitants)  (1841),  1  Q.  B.  444  (refusal  tc 
infer  illegitimacy  from  the  fact  that  the  wife  was  living  in  adultery  at  all  materia", 
times) ;  Bargrave  v.  Hargrave  (1846),  9  Beav.  552  ;  Floives  v.  Bossey  (1862),  2 
Drew.  &  Sm.  145  (this  report  is  free  from  a  misapprehension  which  occurs  in 
others  :  per  Kuhdeesley,  V.-C,  in  Atchley  v.  Sprigg  (1864),  10  L.  T,  16);  Be 
Farsons'  Trust  (1868),  18  L.  T.  704  (presumption  of  legitimacy  of  child  born 
three  weeks  after  his  parents'  marriage) ;  Gardner  v.  Gardner  (1877),  2  App. 
Cas.  723;  Hawes  v.  Draeger  (1883),  23  Ch,  D.  173  ;  Bosvile  v.  A.-G.  (1887),  11 
P.  D.  177  ;  Gordon  v.  Gordon,  [1903]  P.  141.  Declarations  or  testimony  of 
husband  or  wife  cannot  be  accepted  as  evidence  of  illegitimacy  of  wife's  child  ( Cope 
V  Cope,  supra;  B.  v.  Sourton  (Inhahitants)  (1836),  5  Ad.  &  El.  180  ;  B.  v.  Mansfield 
(Inhahitants),  supra  ;  Be  Walker  and  Be  Jackson  (1885),  53  L.  T.  660).  But  if  non- 
access  [i.e.,  absence  of  opportunity  for  intercourse)  is  established  by  admissible 
evidence,  the  mother's  declarations  or  testimony  as  to  paternity  may  be  received 
{B.  V.  Lafe  (1807),  8  East,  193;  Legge  v.  Edmonds  (1855),  25  L.  J.  (CH.)  125). 
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Ancient 
documents. 


an  order  is  made  authorising  the  parties  to  live  apart  the  presumption     Sect.  3. 
as  to  access  and  legitimacy  of  children  is  reversed  (6).  Presump- 
tions. 

695.  Written  documents,  as  to  which  more  than  thirty  years 
have  elapsed  between  their  signature  or  execution  and  their  produc- 
tion in  court,  and  which  are  produced  from  proper  custody,  i.e., 
from  the  keeping  of  some  person  who,  on  the  supposition  of  their 
authenticity,  would  reasonably  be  expected  to  have  them,  are  pre- 
sumed, in  the  absence  of  circumstances  of  suspicion,  to  be  what 
they  purport  to  be,  and  to  have  been  duly  signed,  sealed,  attested, 
delivered,  or  published,  according  to  their  purport  (c). 

There  is  a  general  presumption  in  favour  of  the  regularity  and  Presumption 
validity  of  such  documents.    No  evidence  need  be  given  prima  facie  ^q^^Jj^^^^^^ 
that  they  were  made  on  the  date  they  bear  (d).    Upon  proof  of  the 
signature  of  a  deed,  sealing  and  delivery  are  presumed  ;  and  so 
delivery,  on  proof  of  sealing  and  signature  (e). 

And  acts  and  conduct  (including  therein  words  written  or  spoken)  of  husband, 
wife  or  paramour,  tending  indirectly  to  throw  light  upon  the  question  of  the 
legitimacy  of  the  child,  may  be  proved  {The  Aylesford  Feerage  (1885),  11  App. 
Cas.  1  ;  Burnahij  v.  Baillie  (1889),  42  Ch.  D.  282). 

[h)  Hethtrington  v.  Hetherivgton  (1887),  12  P.  D.  112  ;  compare  Ee  B.^s  Trusts 
(1870),  39  L.  J.  (CH.)  192. 

(c)  i?.  V.  Farringdon  [Inhahitants)  (1788),  2  Term  Eep.  466  (certificate  over 
fifty  years  old,  signed  by  overseers,  churchwardens,  and  justices  of  the  peace, 
presumed  valid) ;  Marsh  v.  Colliutt  (1798),  2  Esp.  665,  per  Lord  Kenyon,  C.J., 
at  p.  666  (no  need  to  call  attesting  witness  to  deed  of  thirty  years'  standing, 
though  he  be  actually  in  court)  ;  Wynne  v.  Tyrwhitt  (1821),  4  B.  &  Aid.  376; 
Doe  d.  Oldham  v.  Wolley  (1828),  8  B.  &  C.  22  (the  thirty  years  are  computed  from 
date,  whether  of  will  or  other  instrument) ;  Doe  d.  Spilshury  v.  Burdett  (Sir 
Francis)  (1*835),  4  Ad.  &  El.  1  ;  Man  v.  Bicketts  (1844),  7  Beav.  93  ;  Doe  d.  Jenkins 
T.  Ddvies  (1847),  10  Q.  B.  314  (curate's  signature  to  copy  of  marriage  certificate) ; 
Foster  v.  Phimhers'  Co.  (1900),  44  Sol.  Jo.  211  (accounts);  B.  y.  Bathwick 
[Inhabitants)  (1831),  2  B.  &  Ad.  639  (doubted  whether  the  rule  applies  to  the  seal 
of  a  court  or  corporation).  Pedigrees  appear  to  be  exceptional ;  their  hand- 
writing must  be  proved,  even  if  they  purport  to  be  ninety  years  old  ;  and  if  they 
are  admitted,  they  are  not  proof  that  all  the  statements  contained  in  them  are  true ; 
"  pedigrees  are  sometimes  ruade  to  deceive,  being  for  the  most  part  true,  except 
a  link  or  two,  the  most  material  of  all  "  {The  Fitzwalter  Peerage  (1843),  10  CI.  & 
Fin.  193,  199,  H.  L.).  Where  a  deed  over  thirty  years  old  comes  from  an  unsus- 
pected repository  and  purports  to  be  executed  by  one  person  on  behalf  of  another, 
it  will  be  presumed  that  it  was  so  executed  ;  but  if  the  execution  was  discre- 
tionary, and  not  merely  ministerial  (in  which  case  the  question  is  open),  it  will 
not  be  presumed  that  the  person  executing  was  duly  authorised  so  to  do  {Be  Airey, 
Airey  v.  Stapleton,  [1897]  1  Ch.  164).  When  the  party  tendering  a  document  is 
himself  a  proper  custodian  of  it,  no  evidence  of  custody  is  required  {B.  v.  Byton 
{Inhabitants)  (1793),  5  Term  Eep.  259  ;  B.  v.  Netherthong  {Inhabitants)  (1814), 

2  M.  &  S.  337  ;  Brett  v.  Beales  (1829),  Mood.  &  M.  416  ;  Evans  v.  Bees  (1839), 
10  Ad.  &  El.  151 ;  Doe  d.  Jacobs  v.  Phillips  (1845),  8  Q.  B.  158  ;  Doe  d. 
Shrewsbury  {Earl)  v.  Keeliiig)  (1848),  11  Q.  B.  884).  But  otherwise,  "prima  facie 
evidence  must  be  given,  showing  whence  the  document  has  been  obtained 
{Bidder  v.  Bridges  (No.  2)  (1885),  34  W.  E.  514  ;  Doe  d.  Jacobs  v.  Phillips, 
supra,  per  Lord  Denman,  C.J.).  A  grant  of  property  is  not  in  proper  custody 
for  this  purpose  if  in  the  keeping  of  a  person  who  has  no  interest  in  the  property 
{LygonN.  Striitt  (1795),  2  Anst.  601  ;  Swinnerton  y.  Stafford  {Marquis)  (1810), 

3  Taunt.  91 ;  Bidder  v.  Bridges  (No.  2),  supra).    See  also  p.  512,  post. 

{d)  In  the  Goods  of  Adam  son  (1875),  L.  E.  3  P.  &  D.  253,  256  (a  date  attached 
to  an  alteration  is  not,  in  itself,  sufficient  to  establish  that  the  alteration  was 
made  at  that  time). 

(e)  Hall  v.  Bainbridge  (1848),  12  Q.  B.  699 ;  Be  Sandilands  (1871),  L.  E.  6  C.  P. 
411. 
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Where  a  document  which  needs  a  stamp  has  been  lost,  or  is  not 
produced  after  notice  to  produce,  it  is  presumed  to  have  been 
properly  stamped  (/). 

Erasures  or  interlineations  in  a  deed  are  presumed  to  have  been 
made  before,  but  in  a  will  after,  the  execution  of  the  instrument  {g). 

There  is  no  presumption  as  to  the  period  when  an  apparent 
alteration  was  made  in  a  bill  of  exchange  (/i). 

696.  A  lawful  origin  will  be  presumed  for  proprietary  rights 
that  have  been  exercised  for  a  long  time,  and  whose  exercise  might 
have  been  interrupted  or  prevented  by  the  person  against  whom  the 
right  is  claimed  {i). 

Formal  requisites  to  judicial,  official,  or  public  acts,  or  to  titles  to 
property  which  are  good  in  substance,  will  be  presumed  (/c). 


(/)  GlosmadeuG  v.  Carrel  (1856),  18  C.  B.  36  (chartei'party,  when  last  seen, 
was  unstamped.  This  might  have  justified  a  presumption  of  fact  that  it  con- 
tinued unstamped.  But  the  party  relying  on  the  charterparty  proved  that  he 
had  taken  steps  to  get  the  instrument  stamped,  but  that  it  had  been  lost.  This 
rebutted  the  inference  of  non-stamping,  and  restored  the  presumption  of 
law) ;  Marine  Investment  Co.  v.  Haviside  (1872),  L.  E.  5  H.  L.  624  (where  it 
is  proved  that  an  instrument  was  unstamped  when  executed,  and  continued 
unstamped  for  a  considerable  time  thereafter,  the  presumption  of  stamping  is 
rebutted). 

{g)  Cooper  v.  Boclcett  (1846),  4  Moo.  P.  0.  C.  419  (will) ;  Doe  d.  Tatum  v. 
Catomore  (1851),  16  Q,.  B.  745,  A  deed  cannot  be  altered,  after  execution, 
without  fraud  or  wrong,  which  will  not  be  presumed.  A  testator  may  alter  his 
will  after  execution,  without  fraud  or  wrong,  and  therefore  there  is  no  ground 
for  any  presumption  that  the  alteration  was  made  before  execution  ( per  Lord 
Campbell,  C.J.,  at  p.  747),  but  this  reason  for  the  rule  does  not  explain  why 
the  same  presumption  is  not  applied  to  bills  of  exchange  as  well  as  to  deeds ; 
see  cases  cited  in  note  (A),  infra;  Doe  d.  Shallcross  v.  Palmer  (1851),  16  Q.  B. 
747.  But  alterations  in  a  will,  to  be  valid,  must  be  executed  substantially  in 
the  same  way  as  thewiU  itself  (Wills  Act,  1837  (7  Will.  4  &  1  Yict.  c.  26),  s.  21). 
Declarations  of  intention  by  testator,  made  before  (not  if  after)  execution  of  his 
will,  can  be  received  as  evidence  on  the  question  whether  alterations  were  made 
before  or  after  execution. 

{h)  Knight  v.  Clements  (1838),  8  Ad.  &  El.  215';  CUford  v.  Parker  (1841), 
2  Man.  &  a.  909. 

{i)  Dalton  v.  Angus  (1881),  6  App.  Cas.  740 ;  Ooodtitle  d.  Parker  v.  Baldwin 
(1809),  11  East,  488 ;  Doe  d.  Devine  v.  Wilson  (1855).  10  Moo.  P.  0.  0.  502 ; 
Chasemore  v.  Richards  (1859),  7  H.  L.  Cas.  349;  Well  v.  Bird  (1863),  13 
C.  B.  (n.  s.)  841 ;  Leconfield  v.  Lonsdale  (1870),  L.  E.  5  0.  P.  657  ;  Whitmores 
{Edenlridge)  Ltd.  v.  Stanford,  [1909]  1  Ch.  427,  following  Baily  &  Co.  v. 
Clark,  Son  and  Morland,  [1902]  1  Ch.  649,  C.  A.,  and  distinguishing  BurroiusY. 
Lang,  [1901]  2  Ch.  502.  There  is  no  corresponding  presumption  of  obligations 
{Simpson  v.  A.-G.,  [1904]  A.  C.  476).  There  will  not  be  presumed  any  right 
that  could  not  have  had  a  legal  origin  {Chesterfield  {Lord)  v.  Harris,  [1908]  2 
Ch.  397,  C.  A.). 

{k)  Monke  v.  Butler  (1614),  1  Eoll.  Eep.  83;  Doe  d.  Hammond  v.  Cooke  (1829), 
6  Bing.  174  ;  Macdougall  v.  Purrier  (1830),  2  Dow  &  CI.  135,  H.  L. ;  Harrison  v. 
Southampton  Corporation  (1853),  4  De  G.  M.  &  G.  137,' C.  A.  (father's  consent  to 
his  child's  marriage  presumed) ;  P.  v.  Cresswell  (1876),  1  Q.  B.  D.  446,  C.  C.  E. 
Where  a  will  appears  to  have  been  executed  in  due  form  it  will  be  presumed  to 
have  been  duly  attested  if  the  witnesses  recognise  their  signatures,  although 
they  do  not  remember  the  circumstances  ( Woodhouse  v.  Balfour  (1887),  13  P.  D.  2  ; 
and  see  further  as  to  wills  under  title  Wills).  A  certificate  that  a  bill  of 
sale  has  been  registered  is  no  evidence  that  an  affidavit  complying  with  the 
Act  was  filed  with  it  {Mason  v.  Wood  (1875),  1  C.  P.  D.  63) ;  and  see  title 
Criminal  Law  and  Procedure,  Yol.  IX.,  p.  389,  note  {q). 
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As  between  an  innocent  and  a  guilty  party,  unexplained  circum-  Sect.  3. 

stances  are  to  be  presumed  unfavourably  to  the  wrong-doer  {I).  Presump- 

Many  statutes  establish  particular  presumptions,  in  order  to  tions. 

facilitate  proof  of  material  facts  (m).  Omuia" 

697.  Many  presumptions   are  dealt  with  elsewhere,  such  as  ^Jontra^^^^^ 
the  presumption  that  if  property  is  conveyed  to  a  child,  it  is  a  gift,  spoUatorem. 
but  if  to  a  stranger,  it  is  subject  to  a  resulting  trust  in  favour  of  the  Equitable 
donor  (n),  presumptions  as  to  the  boundaries  of  property  (o),  as  to  presumptions, 
satisfaction  of  portion  by  legacy  or  of  legacy  by  portion       or  of  debt 

by  legacy  {q),  or  of  performance  of  covenants  to  purchase  and 
settle  lands  by  a  purchase  of  suitable  land  (r),  or  as  to  payment 
being  made  by  way  of  advancement  (s),  or  presumptions  in  favour 
of  or  against  merger  (a),  presumptions  as  to  title  to  land  (6),  or  as 
to  rights  of  riparian  owners  (c),  or  as  to  easements  (c?). 

Sub-Sect.  4.-0/  Fact. 

698.  Presumptions  of  fact  are  merely  logical  inferences  of  the  presumptions 
existence  of  one  fact  from  the  proved  existence  of  other  facts.  They  of  fact. 

are  the  inferences,  or  presumptions,  which  render  circumstantial 
evidence  admissible,  and  have  already  been  considered  (c). 

Sect.  4. — Inspection. 

699.  Information  as  to  the  facts  of  a  case  may  be  gained  by  the  inspection, 
court  or  jury,  not  only  from  the  spoken  words  of  witnesses,  or  the 
written  words  of  documents  (/),  but  also  by  means  of  their  own 
observation  of  persons,  places,  or  things  (g) :  or  of  verified  pictures, 


(0  Armory  v.  Ddamirie  (1722),  1  Stra.  505  ;  1  Smith,  L.  C,  11th  ed.,  356  j 
Williamson  v.  Bover  Cycle  Co.,  [1901]  2  I.  R  615,  0.  A.). 

{m)  E.g.,  any  person  who  sends  a  circular  containing  an  invitation  to  make 
bets  to  a  person  under  age  at  a  university  is  deemed  to  have  known  that  such 
erson  was  an  infant,  unless  he  proves  that  he  had  reasonable  ground  for 
elieving  him  to  be  of  full  age  (Betting  and  Loans  (Infants)  Act,  1892  (55  &  56 
Yict.  c.  4),  s.  3 ;  Milton  v.  Studd,  [1910]  2  K  B.  118).  There  is  a  rebuttable 
presumption  that  a  bill  has  been  validly  dehvered  by  all  parties  (Bills  of 
Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  21  (3) ). 

(n)  See  title  Trusts  and  Trustees. 

(o)  As  to  boundaries,  see  title  Boundaries,  Vol.  III.,  pp.  118—125. 
Ip)  See  title  Equity,  p.  129,  ante, 
{q)  I  hid.,  p.  136,  ante, 
(r)  Ibid.,  p.  139,  ante. 

s)  See  title  Descent  and  Distribution,  Vol.  XI.,  p.  20. 
a)  See  title  Equity,  p.  147,  ante. 

(b)  See  title  Eeal  Property  and  Chattels  Eeal. 

(c)  Ecroyd  v.  Coulthard,  [1897]  2  Ch.  554;  affirmed  [1898]  2  Ch.  358,  C.  A.; 
and  see  title  Waters  and  Watercourses. 

(d)  See  title  Easements  and  Profits  a  Prendre,  Vol.  XI.,  pp.  259,  265. 
(c)  See  pp.  439—455,  ante. 

(/)  As  to  inspection  of  documents,  see  title  Discovery,  Inspection,  and 
Interrogatories,  Vol.  XI.,  pp.  88—92;  and  as  to  inspection  of  privileged 
documents  by  the  court,  see  ihid.,  p.  64. 

{g)  In  an  action  in  respect  of  a  dog's  bite,  the  dog  itself  may  be  brought  into 
the  presence  of  the  jury,  in  order  that  its  temper  may  be  judged  by  its 
demeanour  {Line  v.  Taylor  (1862),  3  E.  &  F.  731).  In  this  case  the  plaintiff  had 
given  the  defendant  notice  to  produce  the  dog,  but  failing  consent  except  in 
the  case  of  documents,  if  a  party  desires  inspection,  by  himself  or  agent,  or  the 
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Evidence. 


Sect.  4. 
Inspection. 

Witness's 
demeanour. 


Health. 


Handwriting. 


photographs,  plans,  or  models ;  or  of  experiments  made  in  the 
presence  of  the  court  (/i). 

The  commonest  instance  of  this  mode  of  proof  is  supplied 
by  the  demeanour  and  manner  of  a  witness  under  examination. 
These  constitute  material  elements  in  the  consideration  of  the 
truthfulness  of  his  statements  (i). 

The  appearance  of  a  person  is,  in  some  copses,  pri7nd  facie  evidence 
as  to  his  age  (j). 

With  regard  to  health,  there  is,  in  certain  cases,  power  to  compel 
a  person  to  submit  himself  to  inspection  (k),  while  in  others 
refusal  so  to  do  may  be  evidence  against  him  {I). 

Disputed  handwriting  may  be  compared  in  court  by  judge,  jury, 
or  a  witness,  with  a  specimen  which  is  proved  to  be  genuine  (m). 

jury,  of  anything  which  is  under  the  control  of  the  opposite  party,  he  must 
apply  to  the  court  or  judge  for  an  order  (see  note  {q),  p.  509,  post). 

[h)  Bigshy  v.  Dickinson  (1876),  4  Ch.  D.  24,  0.  A. ;  Twentyman  v.  Barnes, 
(1848),  2  De  G.  &  Sm.  225. 

U)  Bigshy  v.  Dickinson,  supra. 

(j)  R.  y.  Turner  (1909),  3  Or.  App.  Bep.  103  ;  R.  v.  Viasani  (1866),  30  J.  P. 
758.  This  applies  to  cases  under  the  Employment  of  Children  Act,  1903 
(3  Edw.  7,  c.  45),  and  the  Prevention  of  Cruelty  to  Children  Act,  1904 
(4  Edw.  7,  c.  15),  s.  17.  See  also  R.  v.  Cox,  [1898]  1  Q.  B.  179,  C.  C.  E.  (on 
a  similar  provision  in  the  repealed  Prevention  of  Cruelty  to  Children  Act,  1894 
(57  &  58  Vict.  c.  41),  and  the  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  123). 

{k)  The  writ  de  ventre  inspiciendo  (see  Re  Blakemore  (1845),  14  L.  J.  (cH.)  336, 
and  Ex  parte  Aiscougli  (1731),  2  P.  Wms.  591)  seems  practically  ohsolete.  As 
to  inspection  by  a  jury  of  matrons  of  a  defendant  who  alleges  that  she  is  quick 
with  child,  see  title  Criminal  Law  and  Procedure,  Vol.  IX.,  p.  375.  By 
the  Eegulation  of  Eailways  Act,  1868  (31  &  32  Yict.  c.  119),  s.  26,  when  a 
person  injured  in  a  railway  accident  is  claiming  compensation,  the  court  may 
order  him  to  submit  to  examination.  Agnewy.  Johson  (1877),  13  Cox,  C,  C.  625 
(medical  examination  of  female  charged  with  concealment  of  birth  is  illegal, 
unless  by  consent)  ;  Re  Betts,  Ex  parte  Board  of  Trade  (1887),  19  Q.  B.  D. 
39,  C.  A. ;  affirmed  suh  nom.  Board  of  Trade  v.  Block  (1888),  13  App.  Cas.  570 
(bankrupt  not  compellable  to  submit  to  medical  examination  for  the  purpose  of 
having  an  insurance  on  his  life  effected). 

(l)^  S.  V.  B.  (falsely  called  S.)  (1905),  21  T.  L.  E.  219  (refusal  to  submit  to 
medical  examination  is  evidence  against  a  party  in  nullity  suits).  The 
"Workmen's  Compensation  Act,  1906  (6  Edw.  7,  c.  58),  Sched.  I.  (4)  (refusal  or 
obstruction  of  medical  examination  suspends  proceedings  for,  and  right  to, 
compensation).  R.  v.  Gray  (1904),  68  J.  P.  327,  C.  C.  E.  (refusal  of  a  man  to  be 
examined  as  to  his  state  of  health  is  no  evidence  against  him  on  a  charge  of 
indecent  assault). 

(m)  Criminal  Procedure  Act,  1865  (28  &  29  Yict.  c.  18),  s.  8,  which  applies  to 
both  civil  and  criminal  procedure  (s.  1),  extends  s.  27  of  the  Common  Law 
Procedure  Act,  1854  (17  &  18  Yict.  c.  125),  which  is  repealed  by  the  Statute 
Law  Eevision  Act,  1892  (55  &  56  Yict.  c.  19).  Both  the  writings  that  are 
compared  must  be  in  court  (Arhon  v.  Eussell  (1862),  3  E.  &  E.  152)  ;  writings 
used  for  this  purpose  need  not  be  in  evidence  for  any  other  [Birch  v.  Ridgway 
(1858),  IE.  &  E.  270);  Cresswell  v.  Jackson  (1860),  2  E.  &  E.  24  (witness 
denied  that  the  document  in  question  was  in  his  handwriting.  Other  writings, 
admittedly  his,  were  put  before  the  jury  for  comparison  with  the  one  in 
dispute).  As  to  the  evidence  required  on  a  charge  of  forgery  to  show  that 
the  part  of  a  document  which  is  forged  is  in  the  handwriting  of  the  accused, 
see  title  Criminal  Law  and  Procedure,  Yol.  IX.,  p.  764.  A  police  officer 
is  not,  as  such,  an  expert  in  handwriting  {R.  v.  Wilbain  and  Ryan  (1863), 
9  Cox,  0.  C.  44«).  Where  the  person  whose  handwriting  is  in  question  is  in 
court,  he  may  be  required  to  write  then  and  there,  and  such  writing  is  genuine 
for  the  purpose  of  the  comparison  {Doe  d.  Devine  v.  Wilson  (1855),  10  Moo.  P.  C. 
502,  530  ;  Co'bbett  v.  Kilminster  (1865),  4  E.  &  E.  490).    The  recurrence,  in 
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Where  a  party  complains  that  his  exclusive  right  to  a  picture,     Sect.  4. 
design,  mark,  or  name  has  been  infringed,  or  where  the  question  Inspection, 
is  whether  a  picture,  design,  mark,  or  name  is  so  like  another  as  . 
to  be  calculated  to  deceive  the  public,  the  most  satisfactory  test  is  trademark; 
an  appeal  to  the  ej^esight  or  hearing  of  the  judge  (71).    No  witness,  design, 
indeed,  should  be  asked  whether  the  thing  complained  of  is  likely 
to  deceive,  inasmuch  as  that  is  the  very  question  that  the  court  has 
to  decide  (0).    But  an  action  for  deceit,  based  on  the  resemblance  Passing  ojBE. 
between  the  defendant's  article  and  the  plaintifiE's,  cannot  be  decided 
merely  by  the  judge's  inspection 

Not  only  may  a  judge  himself  inspect  any  property  or  thing  in  inspection  by 
question,  but  he  has  wide  powers  of  ordering  inspection  by  the  jury,  3*^^^* 
a  party,  or  other  person  (q). 

A  view  by  the  jury  of  anyplace,  if  necessary  to  the  understanding  View  by  jury, 
of  the  evidence,  may  be  ordered  by  the  court  or  a  judge,  whether  in 
a  civil  or  criminal  case  (r). 


different  writings,  of  an  identical  mis-spelling,  tends  to  prove  the  identity  of 
the  writers  {Brookes  v.  Tichbome  (1850),  5  Exch.  929). 

{n)  Holdsworth  v.  ^VCrea  (1867),  L.  E.  2  H.  L.  380;  EecJa  Foundry  Co.  v. 
Walker,  Hunter  &  Co.  (1889),  14  App.  Cas.  550;  Be  Bourne's  Trade-marks,  Bourne 
V.  Swan  and  Edgar,  Ltd.,  [1903]  1  Oh.  211. 

(0)  North  Cheshire  and  Mancliester  Brewery  Co.  v.  Manchester  Brewery  Co., 
[1899]  A.  C.  83,  jper  Lord  Halsbttey,  L.C.,  at  p.  85  ;  Payton  &  Go.  v. 
SneUing,  Lampard  &  Co.,  [1901]  A.  C.  308,  per  Lord  Macnaghten,  at  p.  311; 
Edelsten  v.  Edelsten  (1863),  1  De  G.  J.  &  Sm.  185,  per  Lord  Westbury,  L.C, 
at  p.  200.  Li  an  action  for  infringement  of  copyright  in  a  picture,  it  is  not 
necessary  to  produce  the  original  picture.  It  is  enough  if  a  witness  says  that 
he  knows  tHe  original,  and  that  the  work  complained  of  is  in  his  opinion  an 
exact  copy  [Lucas  v.  Williams  &  Sons,  [1892]  2  Q.  B.  113,  C.  A.).  But  where  the 
question  is  as  to  resemblance,  not  of  appearance  (shape,  design,  title),  but  in 
respect  of  musical  or  literary  composition  expressed  in  written  signs,  the  alleged 
infringement  or  anticipation  must  itself  be  produced,  or  its  absence  accounted 
for  before  other  evidence  of  its  contents  will  be  received  [Boosey  v.  Davidson 
(1849),  13  Q.  B.  257  ;  this  decision,  however,  appears  to  have  been  doubted, 
Geralopulo  v.  Wieler  (1851),  10  C.  B.  690,  per  Jervis,  O.J.,  at  p.  696). 

(p)  London  General  Omnibus  Co.,  Ltd.  v.  Lavell,  [1901J  1  Ch.  135,  C.  A.  (as 
explained  by  Farvtell,  J.,  in  Re  Bourne's  Trade-marks,  Bourne  v.  Swan  and 
Edgar,  Ltd.,  supra) ;  Mitchell  v.  Henry  (1880),  15  Ch.  D.  181  ;  London  General 
Omnibus  Co.  v.  Felton  (1896),  12  T.  L.  E.  213. 

[q)  East  Lndia  Co.  v.  Kijnaston  (1821),  3  Bli.  153,  H.  L.  ;  Lonsdale  {Earl)  v. 
Curwen  (1799),  3  Bli.  168,  n. ;  Walker  v.  Fletcher  (1801),  3  Bli.  172,  n.  ;  Broiune 
V.  Moore  (1816),  3  Bli.  178,  n.  ;  Bennitt  v.  Whitehouse  (1860),  8  W.  E.  251  ; 
Ennar  v.  Barwell  (1860),  8  W.  E.  300 ;  Whaley  v.  Brancker  (1864),  12  W.  E. 
570,  595;  Lumb  v.  Beaumont  (1884),  27  Ch.  D.  356;  The  Dake  of  Buccleuch 
(1889),  15  P.  D.  86,  C.  A.  (inspection  by  Elder  Brethren) ;  E.  S.  C,  Ord.  50, 
rr.  3,  4,  5,  and  see  title  Practice;  Sidebottom  v.  Fielden  (1891),  8  E.  P.  C. 
266  (limits  to  right  to  inspect  the  working  of  patents).  County  courts  have 
similar  powers  under  County  Court  Eules,  1903  and  1904,  Ord.  12,  r.  3; 
Mitchell  V.  Stephens  (1894),  29  L.  J.  N.  C.  389  (refusal  to  order  inspection  of 
patient's  mouth,  on  application  of  dentist  suing  for  professional  charges). 
Pending  an  arbitration  or  reference,  the  order  may  be  made  either  by  referee, 
by  arbitrator,  or  by  the  court  (E.  S.  C,  Ord.  36,  rr.  48—50;  Macalpine  &  Co.  v. 
Galder  &  Co.,  [1893]  1  Q.  B.  545,  C.  A. ;  Barnetty.  Aldridge  Colliery  Co.  (1887), 
4  T.  L.  E.  16).  An  award  may  be  set  aside  if  made  after  a  view  by  arbitrator 
and  one  party,  of  which  the  other  party  had  no  notice  {Re  Gregson  and  Armstrong 
(1894),  70  L.  T.  106). 

(r)  R.  V.  Whalley  (1847),  2  Car.  &  Kir.  376 ;  R.  v.  Martin  and  Webb  (1872).  12 
Cox,  C.  C.  201,  C.  C.  E.  (view  after  judge's  summing-up).    The  jury  should 
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Evidence. 


Sect.  4. 
Inspection. 

Material 
evidence 
of  crime. 


When  a  person  is  lawfully  arrested  on  a  criminal  charge,  any 
property  or  thing  in  his  possession  which  would  be  material  may 
be  seized  and  detained  for  the  purpose  of  being  produced  in 
evidence  (s),  but  may  not  be  detained  after  the  charge  has  been 
dismissed  (t). 


Part  IV. — Documentary  Evidence. 

Sect.  1. — Proof  of  Execution  of  Documents, 
Sub-Sect.  1. — Eandwriting. 

Proof  of  700.  The  handwriting  or  signature  of  unattested  documents 

handwriting,   niay  be  proved  in  the  following  ways :  (1)  By  calling  the  writer ; 

or  (2)  a  witness  who  saw  the  document  written  or  signed ;  or 
(3)  a  witness  who  has  a  general  knowledge  of  the  writing,  acquired 
in  any  of  the  ways  already  mentioned  {u) ;  or  (4)  by  comparison 
of  the  disputed  document  with  other  documents  proved  to  the 
satisfaction  of  the  judge  to  be  genuine  {v)  ;  or  (5)  by  the  admissions 
of  the  party  against  whom  the  document  is  tendered. 

Stjb-Segt.  2. — Sealing,  Delivery  and  Attestation  (a). 

Sealing.  701.  As  in  the  case  of  execution  by  a  natural  person,  so  in  the  case 

of  sealing  by  a  corporation  {h)  there  is  in  general  a  presumption  that 
a  seal  was  affixed  with  due  regard  to  all  preliminary  formalities 
required  by  the  constitution  (c) ;  in  general,  a  corporation  seal  may 
be  proved  by  anyone  familiar  with  it,  without  calling  a  witness 
who  saw  it  affixed  {d) ;  but  where  attestation  is  required  by  law, 
the  signature  of  an  independent  witness  is  probably  necessary, 
since  that  of  the  directors  and  secretary  when  affixing  the  common 


receive  no  communications  during  the  view  {R.  v.  Martin  and  Welb,  supra); 
see  title  Juries. 

(s)  Billon  V.  0' Brien  and  Davis  (1887),  16  Cox,  C.  C.  245;  B.  v.  Lushington,  Ex 
'parte  Otto,  [1894]  1  Q,.  B.  420  (property  produced  by  a  witness  detained  as 
evidence);  Grozier  v.  Oundey  (1827),  6  B.  &  0.  232;  R.  v.  ^arweW  (1829),  3 
C.  &  P.  600,  and  see  reporter's  note ;  R.  v.  Frost  (1839),  9  0.  &  P.  129  131 ;  and 
see  title  Criminal  Law  and  ProcedurEjYoI.  IX.,  pp.  309,  310. 

(f)  Gordon  v.  Metropolitan  Police  {Chief  Commissioner)  (1910),  26  T.  L.  E.  645, 
C.  A. 

(u)  See  p.  508,  ante. 

(v)  Criminal  Procedure  Act,  1865  (28  &  29  Vict.  c.  18),  s.  8. 

(a)  See  titles'  Corporations,  Vol.  YIII.,  pp.  382  et  seq. ;  Deeds  and  other 
Instruments,  Yol.  X.,  pp.  386  et  seq.  As  to  the  conditional  delivery  of  a 
document  as  an  escrow,  see  title  Deeds  and  Other-  Instruments,  Yol.  X., 
pp.  387—390. 

{h)  As  to  how  far  affixing  a  seal  is  tantamount  to  delivery,  see  Moivatt  v.  Castle 
Steel  and  Iron  Works  Co.  (1886),  34  Ch.  D.  58,  C.  A. ;  and  see  title  Corporations, 
Yol.  YIII.,  p.  309.  As  to  the  question  of  how  far  the  corporation,  having 
affixed  its  seal,  is  bound  by  estoppel,  see  title  Estoppel,  pp.  371,  381,  ante. 

(c)  See  title  Corporations,  Yol.  YIII.,  p.  310,  382. 

{d)  Moises  v.  Thornton  (1799),  8  Term  Eep.  303,  307  ;  this  case  is  doubted  by 
Taylor,  Law  of  Evidence,  10th  ed.,  s.  1852 
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Sect.  1. 
Proof  of 
Execution  of 
Documents. 

Proof  of 
attestation. 


seal  of  a  company  merely  forms  part  of  the  execution  of  the 
document  (e). 

702.  When  a  document  is  required  by  law  to  be  attested,  it 
must,  subject  to  the  exceptions  stated  below,  be  proved  by  calling 
the  attesting  witnesses  (/).  And  this  rule  applies  even  though  the 
document  is  lost,  cancelled,  or  destroyed,  provided  that  the  names 
of  the  witnesses  are  known,  and  that  they  are  capable  of  being 
called  (g).  If  there  are  several  such  witnesses,  only  one  need  be 
examined ;  but  the  absence  of  all  must  be  explained  before  other 
evidence  is  receivable.  When  all  the  witnesses  are  incapable  of 
being  called,  secondary  "  evidence  of  attestation,  i.e.,  by  proof  of 
the  handwriting  of  any  one  of  them,  may  be  given,  and  is 
sufficient  (/i) ;  and  if  this  is  not  obtainable  the  execution  may  be 
proved  by  presumptive  or  other  evidence  (i).  So,  also,  if  the 
attesting  witnesses  deny  the  execution  (k),  or  if  the  document  is 
lost,  and  their  names  are  unknown  (Q. 

703.  In  general,  anyone  competent  to  testify  is  competent  to  Competency 
attest,  except  the  parties  to  a  deed  or  bill  of  sale  {m),  or  a  proxy  witness, 
with  regard  to  the  instrument  appointing  him  (n).    Warrants  of 
attorney  and  cognovits,  however,  must  be  attested  by  a  solicitor  (o). 

704.  Even  where  attestation  is  required  by  law,  and  the  witnesses  When  proof 
are  obtainable,  they  need  not  be  called  when,  (1)  The  document  is  not  required, 
an  ancient  one  {i.e.,  thirty  years  old)  (2:');  or  (2)  its  execution  has 

been  admitted  for  the  purposes  of  the  trial  (q) ;  or  (3)  it  is  in 
possession  of  the  adversary,  who  refuses  to  produce  it  on  notice  (r) ; 
or  (4)  it  is  tendered  against  a  public  officer  bound  by  law  to  have  it 
executed,  and  who  has  dealt  with  it  as  such(s);  or  (5)  under  the 
Merchant  Shipping  Act,  1894  (t). 

A  document  which,  though  in  fact  attested  is  not  required  by  law 
to  be  so,  may  be  proved  by  admission  or  otherwise  as  if  unattested  (it). 

(e)  Doe  d.  Bank  of  England  v.  Chambers  (1836),  4  Ad.  &  El.  410  ;  Befell  v. 
White  (1866),  L.  K.  2  0.  P.  144. 

(/)  As  to  attestation  of  wills,  see  p.  512,  post,  and  title  Wills. 

{g)  Keeling  v.  Ball  (1796),  Teake,  Add.  Cas.  88  ;  Breton  v.  Cope  (1791), 
Peake  43  44. 

{h)  Nelson  v.  Whittall  (1817),  1  B.  &  Aid.  19 ;  Adam  v.  Kerr  (179^,  1 
Bos.  &  P.  360. 

{i)  Clarke  v.  Clarice  (1879),  5  L.  E.  Ir.  47,  C.  A.  ;  Byles  v.  Cox  (1896),  74  L.  T.  222. 
{k)  Bowman  v.  Hodgson  (1867),  L.  E.  1  P.  &  D.  362  ;  In  the  Goods  of  Ovens 
(1892),  29  L.  E.  Ir.  451. 
(I)  Keeling  v.  Ball,  supra. 

(m)  Seal  v.  Claridge  (1881),  7  Q.  B.  D.  516,  C.  A. ;  Feace  v.  Brookes,  [1895]  2 
Q.  B.  451.    See  title  Bills  of  Sale,  Yol.  III.,  p.  45. 
{n)  Re  Parrott,  Ex  parte  Cullen,  [1891]  2  Q.  B.  151. 
(o)  Taylor,  Law  of  Evidence,  lOth  ed.,  ss.  1111—1118. 
(  p)  Doe  d.  Oldham  v.  Wolleij  (1828),  8  B.  &  C.  22. 
(q)  Whyman  v.  Oarth  (1853),  8  Exch.  803. 
\r)  Cooke  v.  Tanswell  (1818),  8  Taunt.  450. 

(s)  Plumer  v.  5mco(1847),  11  Q.  B.  46  ;  Bailey  v.  Bidwell  (1844),  13  M.  &  W.  73. 

(<)  57  &  58  Vict.  c.  60,  s.  694.   See  title  Shipping  and  Navigation. 

(w)  Criminal  Procedure  Act,  1865  (28  &  29  Vict.  c.  18),  ss.  1,  7.     S.  7  . 
applies  to  criminal  proceedings  and  re-enacts  s.  26  of  the  Common  Law  Proce- 
dure Act,  1854  (17  &  18  Vict.  c.  125),  which  was  repealed  by  the  Statute  Law 
Eevision  Act,  1892  (55  &  56  Vict.  c.  19)  (see  Worthington  v.  Mo<yre  (1891),  64 
L.  T.  338). 
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This  provision,  however,  has  been  held  not  to  apply  to  proceedings 
ex  farte  {x). 

705.  If  a  will  has  been  proved,  the  probate  copy  of  the  will  or  a 
copy  stamped  with  the  seal  of  the  court  that  granted  the  probate  is 
conclusive  evidence  of  the  validity  and  contents  of  the  will  in  suits 
relating  to  personal  estate,  and  attestation  need  not  be  proved.  If 
the  will  is  proved  in  solemn  form,  the  probate  is  conclusive  evidence 
even  in  matters  relating  to  real  estate  (a),  and  if  the  will  has  not 
been  proved  in  solemn  form  the  probate  is  sufficient  evidence  in 
matters  relating  to  real  estate  if  ten  days  before  action  notice  has 
been  given  ui  the  intention  to  use  it  and  a  counter  notice  has  not 
been  given  of  intention  to  dispute  the  validity  of  the  devise  {h).  \ 

Sub-Sect.  3. — Ancient  Documents. 

706.  Where  a  private  document  thirty  years  old  is  produced 
from  its  proper  custody  (c),  no  proof  of  the  handwriting  or  signature 
of  the  writer,  or  of  sealing,  delivery,  or  attestation,  need  be  given  {d) : 
in  other  words,  the  document  is  said  to  prove  itself. 

In  the  case  of  wills  the  period  of  thirty  years  runs  from  the  date 
of  execution,  not  from  the  death  of  the  testator  (e). 

The  rule  applies  to  private  documents  of  every  kind(/),  and  the 
only  difficulties  that  arise  in  any  given  case  are  connected  with 
the  question  of  custody. 

707.  The  following  are  examples  of  what  has  been  held  to  be 
the  proper  custody  for  certain  classes  of  instruments : — For 
steward's  books,  the  custody  of  the  steward  (g) ;  for  rate  books,  the  | 
union  workhouse  (h)  ;  for  court  rolls,  the  custody  either  of  the  lord 
of  the  manor  or  of  the  steward  (i) ;  for  books  relating  to  the  estate  | 
of  an  ancient  monastery,  the  custody  of  a  person  owning  part  of  its 
estates  (/c) ;  for  the  endowment  of  a  vicarage,  the  registry  of  the  diocese 

(x)  Be  Beay's  Estate  (1855),  3  W.  E.  312  ;  Be  Bice,  a  Person  of  Unsound  Mind 
(1886),  32  Ch.  D.  35,  C.  A. 

(a)  See  Court  of  Probate  Act,  1857  (20  &  21  Vict.  c.  11),  s.  62,  and  title 
Executors  and  Administhators. 
(6)  lUd.,  s.  64. 

(c)  See  p.  505,  ante. 

(d)  "When  a  deed  comes  from  an  unsuspected  repository,  the  court,  in  the 
abser^ce  of  evidence  to  the  contrary,  is  bound  to  presume  that,  so  far  as  the  ^ 
deed  appears  to  have  been  executed  by  the  parties  to  it,  it  was  in  fact  executed  j 
by  them — that  is  to  say,  executed  under  seal  and  delivered  by  them  so  as  to  be 
a  complete  deed  "  {Be  Airey,  Airey  v.  Staphton,  [1897]  1  Ch.  164, 169).  As  regards 
handwriting,  see  Wynne  v.  Tyrwhitt  (1821),  4  B.  &  Aid.  376 ;  and  as  regards 
execution,  see  Doe  d.  Oldham  v.  WoUey  (1828),  8  B.  &  C.  22  ;  see,  further,  B.  v.  j 
Farringdon  {InhaUtants)  (1788),  2  Term  Eep.  466 ;  Doe  d.  Jenkins  v.  Davies  (1847),  i 
10  Q.  B.  314  ;  Exeter  Corporation  v.  Warren  (1844),  5  Q.  B.  773 ;  Doe  d.  Asliburn- 
liam  [Earl]  v.  Michael  (1851),  17  Q.  B.  276  ;  A.-G.  v.  Stephens  (1855),  6  De  G.  _M. 
&  Gr.  111.    The  rule  applies  notwithstanding  the  fact  that  one  of  the  subscribing 
witnesses  is  alive  [Doe  d.  Oldham  v.  WoUey,  sitpm) ; -and  ■  in  court  {Marsh  v. 
Collnett  {l19%),  2  Esp.  665) ;  and,  generally,  see  cases  cited  under  this  sub-section. 

(e)  Doe  d.  Oldham  v.  WoUey,  supra  ;  Doe  d.  Spilshury  v.  Burdett  {Sir  Francis) 
(1835),  4  Ad.  &  El.  1,  19;  Man  v.  BicJcettt  (1844),  7  Beav.  93,  101 ;  compare  | 
M'Kenire  v.  Eraser  (1803),  9  Yes.  5. 

(/)  Wynne  v.  Tyrwhitt,  supra, 
(g)  Ibid. 

h)  Smith  V.  Andrews,  [1891]  2  Ch.  678,  680. 

i)  Be  Jennings,  a  Solicitor,  [1903]  1  Ch.  906.  ' 
{k)  Bullm  V.  Michel  (1816),  2  Price,  399.  -  I 
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Proof  of 
Execution  of 
Documents. 

Wills. 


Documents 
thirty  years 
old  prove 
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Proper 
custody. 
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in  which  it  is  kept  (/),  or  the  augmentation  office  (m)  ;  for  a  deed     Sect.  i. 

creating  a  term  to  attend  the  inheritance,  the  custody  of  the  attorney     Proof  of 

of  the  administrator  of  the  trustee  of  the  term  (n)  ;  for  a  case  for  the  Execution  of 

opinion  of  counsel,  the  family  papers  of  a  descendant  of  the  person  Documents. 

who  submitted  it  (o)  ;  for  diocesan  documents,  the  registry  of  the 

diocese  (p),  or  the  bishop's  private  papers  (q) ;  for  a  certificate  of 

ordination,  the  clergyman's  private  papers  (r) ;   for  a  schedule 

setting  out  payments  of  tithes,  the  custody  of  the  solicitor  of  the 

last  purchaser  of  the  tithes  (s)  ;  for  a  parish  certificate,  the  parish 

chest  (i),  or  the  custody  of  an  overseer  of  the  parish  (u)  ;  for  an 

expired  lease,  the  custody  of  the  lessor  (a)  or  the  lessee  (b)  ;  for  an 

expired  indenture  of  apprenticeship,  the  custody  of  the  apprentice 

or  the  master  (c) ;  for  a  receipt  by  a  rector  for  money  payments  in 

lieu  of  tithes,  the  custody  of  the  solicitor  of  the  lord  of  the  manor 

by  whose  predecessor  in  title  the  payments  had  been  made  (d) ;  for 

ancient  grants,  the  custody  of  some  person  connected  with  the 

estate  to  which  they  relate  (e)  ;  for  family  Bibles,  the  custody  of  a 

member  of  the  family  (/) ;  for  documents,  the  custody  of  which  is 

imposed  on  a  certain  person,  the  custody  of  such  person  (g) ;  for  a 

settlement,  the  custody  of  the  trustees  (h),  or  even  the  settlor 

himself  {i) ;  for  a  bond,  the  custody  of  the  person  in  whose  favour 

it  is  made(j). 

It  will  be  seen  that  the  custody  required  is  not  necessarily  that  Need  not  be 
which  is  most  strictly  proper  ;  in  fact,  all  that  is  necessary  is  that  ^^^^  °aost 
the  custody  be  one  in  which  the  document  may  reasonably  be  propg/ 
expected  to  be  found,  and  this  must  of  course  depend  on  the  facts 
of  each  particular  case  {k).    But  in  the  case  of  documents  the 


{I)  Bidlen  v.  Michel  (1816),  2  Price,  399,  explained  in  Meath  (Bishop)  v.  Win- 
diester  {Marquis)  (1836),  3  Bing.  (n.  c.)  183,  H.  L. 

{m)  This  is  apparently  the  more  regular  mode ;  see  Meath  [Bishop)  v.  Winchester 
{Mara wis) ,  s upra. 

(n)  Doe  d.  Jacobs  v.  Phillips  (1845),  8  Q.  B.  158. 

(o)  Meath  [Bishop)  v.  Winchester  [Marquis),  supra. 

[p)  See  Boe  d.  Arundel  [Lord)  v.  Fowler  (1850),  14  Q.  B.  700,  701. 
.  [q)  Meath  [Bishop)  v.  Winchester  [Marquis),  supra  ;  but  semble  this  only  applies 
where  the  document  is  dated  prior  to  the  establishment  of  the  registry ;  see 
Doe  d.  Arundel  [Lord)  v.  Fowler,  supra. 

(r)  R.  V.  Bathwick  [Inhabitants)  (1831),  2  B.  &  Ad.  639,  648. 

(s)  Foster  v.  Plumbers'  Co.  (1900),  44  Sol.  Jo.  211. 

[t)  R.  V.  Ryton  [Inhabitants)  (1793),  5  Term  Rep.  259. 

[u)  R.  V.  Netherthong  [Inhabitants)  (1814),  2  M.  &  S.  337. 

(a)  Plaxton  v.  Bare  (1829),  10  B.  &  C.  17 ;  Rees  v.  Walters  (1838),  3  M.  &  W. 
527  ;  Hall  v.  Ball  (1841),  3  Man.  &  G.  242,  247  ;  Doe  d.  Shrewsbury  [Earl)  v. 
Keeling  (1848).  11  Q.  B.  884. 

{b)  Hall  V.  Bull,  supra,  at  p.  253. 

(c)  Compare  Hall  v.  Ball,  supra. 

(d)  Bertie  v.  Beaumont  (1816),  2  Price,  303. 

<e)  Sivinnerton  v.  Stafford  [Marquis)  (1810),  3  Taunt.  91. 
(/)  Hubbard  v.  Lees^and  Burden  (1866),  L.  E.  1  Exch.  255. 

[g)  Doe  d.  Arundel  [Lord)  v.  Foivler,  supra. 

[h)  Doe  d.  Neale  v.  Samples  (1838),  8  Ad.  &  El.  151. 
ii)  Ibid. 

[j)  Chelsea  Waterworks  Co.  v.  Coiuper  (1795),  1  Esp.  275. 

(k)  "Eeasonable  evidence  of  proper  custody  is  all  that  can  be  required" 
[Bertie  v.  Beaumont,  supra,  per  TnoMSOJi,  C.B.,  at  p.  308).  "It  is  enough 
if  the  person  be  so  connected  with  the  deed  that,  he  may  reasonably  be 

H.L. — XIII.  S 
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Sect.  1.  custody  of  which  is  by  statute  imposed  on  a  particular  person  Ihe 
Proof  of  rule  is,  perhaps,  more  strict,  and  any  unusual  custody  must  be 
Execution  of  properly  accounted  for  (l). 


Documents. 

Parish  books. 

How  custody- 
proved. 


Improper 
custody. 


Docuriieiits 
executed 
under  power 
of  attorney. 


The  custody  of  parish  books  is  provided  for  by  statute  (m). 
The  fact  of  custody  must  be  properly  established  by  evidence  ;  it 
is  not  enough  that  the  document  be  produced  in  court  (n),  but 
when  the  fact  of  proper  custody  is  established  there  is  no  need  to 
inquire  what  happened  to  the  document  between  execution  and 
production  (o). 

708.  The  following  are  examples  of  custody  not  regarded  as 
proper  for  this  purpose  :— For  private  maps  {p),  ancient  grants  (q), 
notes  of  a  case  tried  tem}^.  Henry  III.  (r),  or  a  priory  register  (a), 
the  British  Museum ;  for  ancient  grants,  the  Bodleian  Library  at 
Oxford  (b) ;  for  a  book  containing  an  account  of  the  possessions  of 
a  monastery,  the  Herald's  Office  (c) ;  for  an  ancient  grant,  the 
custody  of  one  of  the  parties  to  whom  it  had  been  given  as  a 
curiosity  by  a  person  not  connected  with  the  estate  (d). 

709.  Although,  as  stated  above,  the  rule  applies  to  all  documents 
thirty  years  old,  yet  where  such  a  document  purports  to  have  been 


supposed  to  be  in  possession  of  it  without  fraud,  no  such  fraud  being  proved  '* 
[Doe  d.  Nealey.  Samples,  (1838),  8  Ad  &  El.  151,  per  Patteson,  J.,  at  p.  154).  It 
is  not  necessary  to  show  the  strictest  legal  custody  "  {Doe  d.  Jacobs  v.  Phillips 
(1845),  8  Q.  B.  158,  per  Denman,  C.  J.,  at  p.  160).  "  Most  of  the  reported  cases 
are  decisions  in  favour  of  receiving  documents  on  the  ground  that  they  have  come 
from  proper  custody,  and  the  courts  ought,  I  think,  to  be  liberal  in  this  respect 
{Doe  d.  Shreivslury  {Earl)  v.  Keeling  (1848),  11  Q.  B.  884,  per  Denman,  C.J., 
at  p.  889;  and  see  Bullen  Y.Michel  (1816),  2  Price,  399;  Meath  {Bishop)  v. 
Winchester  {Marquis)  (1836),  3  Bing.  {n.  c.)  183,  H.  L. ;  Doe  d.  Arundel  {Lord)  v. 
Fotvler  (1850),  14  Q.  B.  700).  Por  a  case  very  near  the  line,  see  Croughton  v. 
Blake  (1843),  12  M.  &  W.  205,  208.  As  to  a  map  in  the  custody  of  bridge 
reeves,  see  B.  v.  Norfolk  County  Council  (1910),  26  T.  L.  E.  269. 

{I)  See  Doe  d.  Arundel  {Lord)  v.  Fowler,  supra,  where  the  document  in 
question  was  a  parish  register ;  by  the  Parochial  Eegisters  Act,  1812  (52  Geo.  3, 
c.  146),  s.  5,  "  an  important  duty  is  cast  upon  the  clergyman  in  respect  to  the  due 
custody  of  the  register.  .  .  .  The  person  who  had  the  custody  in  this  case  was  the 
parish  clerk.  But  no  explanation  was  offered  to  account  for  his  custody,  as  that 
the  parson  was  unwell  or  had  sent  the  register  to  him  for  a  special  purpose.  If 
any  explanation  had  been  offered,  we  might,  perhaps,  not  scrutinise  very  closely ; 
an  excuse  of  some  sort,  although  it  might  not  show  the  custody  to  be  proper, 
might  satisfy  us  that  it  was  reasonable"  {per  Coleridge,  J.,  at  p.  703). 

(m)  Local  Grovernment  Act.  1894  (56  &  57  Yict.  c.  73),  s.  17  (8) ;  see  Lewis  v. 
Poole  (1897),  61  J.  P.  776  ;  B'.  y.  Powell,  Fx  parte  Williams,  [1899]  1  Q.  B.  396 ; 
and  title  Local  Government.    As  to  parish  registers,  see  p.  536,  post. 

{n)  Evans  v.  Bees  (1839),  10  Ad.  &  El.  151, per  Coleridge,  J.,  at  p.  154  :  "  If 
it  be  necessary  to  prove  the  custody  of  ancient  documents  someone  must  be 
sworn  for  that  purpose.  The  person  producing  them  may  have  had  them  from 
a  grocer's  shop." 

(o)  See  Doe  d.  Jacobs  v.  Phillips,  supra  ;  Slater  v.  Hodgson  (1846),  9  Q,.  B.  727. 
{p)  Bidder  v.  Bridges  (No.  2)  (1885),  34  W.  E.  514;  Mercer  v.  Denne,  [1904] 
2  Ch.  534,  545. 

{q)  Swinnerton  v.  Stafford  {Marquis)  (1810),  3  Taunt.  91. 
(r)  Bidder  v.  Bridges  (No.  2),  supra, 
{a)  Ihid. 

{h)  Michell  v.  Bahhetfs  (1810),  cited  in  Swinnerton  v.  Stafford  {Marquis),  supra 

fc)  Lygon  v.  Strutt  (1795),  2  Anst.  601. 

[d)  Siuinnerton  v.  Stafford  {Marquis),  supra. 
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executed  under  a  power  of  attorney,  although  the  actual  execution  Sect.  i. 
is  i^resumed  to  have  been  regular,  yet  it  must  be  shown  that  the     Proof  of 

attorney  ^Yas  duly  authorised  (e),  unless,  perhaps,  execution  was  a  Execution  of 

merely  ministerial  act  (/).  Documents. 

710.  Ancient  documents  (such  as  a  lease  or  licence)  coming  Ancient 
from  proper  custody,  and  purporting  upon  the  face  of  them  to  show  (documents, 
exercise  of  ownership,  are  admissible  without  proof  of  possession  or 
payment  of  rent  as  being  in  themselves  acts  of  ownership  (g). 

Ancient  leases  are  also  admissible  as  evidence  of  reputation  as 
to  value  (h). 

Sub-Sect.  4. — Stamps. 

711.  No  instrument  requiring  a  stamp  which  is  executed  in  the  Documents 
United  Kingdom  {i),  or  which  relates  to  property  situate  in  or  to  inadmissible 
anything  done  or  to  be  done  in  the  United  Kingdom,  is  admissible  properW 

in  evidence  in  any  proceedings  (except  criminal  proceedings  (k)),  stamped, 
unless  it  is  properly  stamped  (Z),  or  unless,  if  it  may  legally  be 
stamped  after  execution        payment  of  the  duty  and  penalty  is 
made  at  the  time  {n),  or  an  undertaking  to  pay  given  by  the 
solicitor  of  the  party  producing  it  (o). 

(e)  Re  Airey,  Airey  v.  Stapleton,  [1897]  1  Ch.  1G4,  where  the  deed  produced 
purported  to  be  an  exercise  by  attorney  of  a  special  power  of  appointment. 

(/)  Re  Airey,  Airey  v.  Stapkton,  supra y  per  Kekewich,  J.,  at  p.  170. 

((/)  Malcolmson  v.  O'Bea  (1863),  10  H.  L.  Cas.  593,  j^er  Willes,  J.,  at  p.  614; 
see  also  Rogers  v.  Allen  (1808),  1  Camp.  309 ;  comj)are  Blandy -Jenkins  v. 
Dunraven  {Earl),  [1899]  2  Oh.  121,  0.  A.,  where  a  document  compromising  an 
action  for  trespass  was  admitted  on  similar  grounds. 

(A)  See  Billlen  v.  Michd  (1816),  2  Price,  399,  478. 

[i)  As  regards  the  stamp  required  on  instruments  executed  abroad,  see  title 
Revenue. 

(A)  Stamp  Act,  1891  (54  &  55  Yict.  c.  39),  s.  14  (h).  For  what  are  criminal 
proceedings,  see  Mellor  v.  Dcnham  (1880),  5  Q.  B.  D.  467,  0.  A. ;  R.  v.  Tyler  and 
International  Commercial  Co.,  [1891]  2  Q.  B.  588,  0.  A. 

[1)  See  title  Eevenue.  As  to  the  method,  time  etc.  of  taking  the  objection,  see 
title  Practice  and  Peocedure.  Insufficiency  or  want  of  a  stamp  cannot  be 
waived  by  consent  (see  Nixon  v.  Albion  Marine  Insurance  Co.  (1867),  L.  P. 
2.Exch.  338;  BowkevY.  Williamson  {im^),  5  T.  L.  R.  382).  The  ruling  of  a 
j udgc  at  7im  as  to  the  sufficiency  of  a  stamp  is  not  subject  to  appeal 

{Siordet  v.  Kuczynski  (1855),  17  C.  B.  251  ;  Blewitt  v.  Tritton,  [1892]  2  Q.  B.  327, 
0.  A.).  The  directors  of  a  company  may  refuse  to  register  a  transfer  where  the 
stamp  though  sufficient  for  the  consideration  stated  on  the  face  is  insufficient  for 
the  consideration  in  fact  paid  [Maynard^.  Consolidated  Kent  Collieries  Corporation, 
[1903]  2  K.  B.  121,  0.  A). 

(w)  Stamp  Act,  1891  (54  &  55  Yict.  c.  39),  s.  14,  partially  re-enacting  ss.  28 
and  29  of  the  Common  Law  Procedui'e  Act,  1854  (17  &  18  Yict.  c.  125),  which 
were  repealed  by  the  Inland  Revenue  Repeal  Act,  1870  (33  &  34  Yict.  c.  99), 
and  re-enacted  by  the  Stamp  Act,  1870  (33  &  34  Yict.  c.  97),  s.  16  (repealed  by 
the  Stamp  Act,  1891  (54  &  55  Yict.  c.  39). 

{n)  An  undertaking  by  the  party  is  not  enough ;  it  must  be  a  personal  under- 
taking by  the  solicitor  to  stamp  the  document  and  produce  it  so  stamped  before 
the  order  is  drawn  up  {Re  Coolgardie  Goldfields,  Ltd.,  Re  Camion,  Son  and  Morten 
{Solicitors),  [1900]  1  Ch.  475  ;  compare  Re  Ward,  Simmons  v.  Rose,  Weeks  v. 
Ward  (1862),  31  Beav.  18).  The  Inland  Revenue  authorities  have  no  power  to 
release  the  solicitor  from  his  undertaking  {Re  Coolgardie  Goldfields,  Ltd.,  Re 
Cannon,  Son  and  Morten  {Solicitors),  supra). 

(o)  See  last  note  and  also  Rambert  v.  Cohen  (1802),  4  Esp.  213  ;  Jacob  v. 
Lindsay  (1801),  1  East,  460  ;  Catt  v.  Howard  (1820),  3  Stark.  3 ;  Braythwayte  v. 
Hitchcock  (1842),  10  M.  &  W.  494. 

s  2 
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Evidence. 


Lost 

instruments. 


Sect,  1.  g,  document  insufficiently  stamped  may  always  be  shown  to  a 

Proof  of     witness  for  the  purpose  of  refreshing  his  memory  (p)  ;  and,  where  it 

Execution  of  ^qqq       amount  to  an  agreement  but,  e.g.,  merely  contains  an  offer, 

iJOGuments.  Jq^j^^j     though  not  stamped  (q). 

^  712.  Where  an  instrument  has  been  lost  there  is  a  presump- 
tion that  it  was  properly  stamped  (r).  The  burden  of  proving  that 
it  was  in  fact  unstamped  is  on  the  party  objecting  (s),  and  this  is 
discharged  by  showing  that  at  some  time  at  or  after  execution  it 
was  unstamped  (a),  although  the  burden  may  be  shifted  back  again 
by  showing  facts  from  which  a  strong  presumption  arises  that  it 
was  subsequently  stamped  (b). 

The  foregoing  rules  apply  equally  where  the  document  is  not 
produced  after  notice  to  produce  (c). 

But  where  it  is  shown  that  a  lost  instrument  was  in  fact 
unstamped,  secondary  evidence  of  its  contents  is  inadmissible  (d), 

713.  Where  an  instrument  fulfils  two  objects,  for  one  of  which 
no  stamp  is  required,  it  is  admissible  for  the  purposes  of  such 
object,  although  it  may  be  inadmissible,  by  reason  of  the  lack  of  a 
stamp,  for  the  other  of  such  objects  (e),  and,  generally,  an  unstamped 
or  insufficiently  stamped  instrument  is  admissible  to  prove  collateral 
matters  (/). 


Collateral 
matters. 


(p)  Birchall  v.  Bullougli,  [1896]  1  Q.  B.  325. 

[q)  GarlillY.  Carbolic  Smoke  Ball  Co.,  [1892]  2  Q.  _B.  484,  490.  In  Mason 
T.  Motor  Traction  Co.,  Ltd.,  [1905]  1  Ch.  419,  where  an  injunction  was  asked  for 
to  restrain  the  defendants  from  carrying  an  agreement  into  effect,  and  the 
agreement  was  unstamped,  a  copy  was  looked  at,  not  as  an  agreement,  but  as 
a  document  evidencing  the  terms  upon  which  the  defendants  proposed  to  sell 
their  undertaking  unless  restrained. 

(r)  B.  V.  Long  Buchhy  (Inhahitants)  (1805),  7  East,  45 ;  Pooley  v.  Goodwin 
(1835),  4  Ad.  &  El.  94 ;  Hart  v.  Hart  (1841),  1  Hare,  1. 

(s)  Hart  V.  Hart,  supra;  Closmadeuc  v.  Carrel  (1856),  18  C.  B.  36;  Marine 
Investment  Go.  v.  Haviside  (1872),  L.  E.  5  H.  L.  624. 

(a)  Crowther  v.  Solomons  (1848),  6  0.  B.  758;  Closmadeuc  v.  Carrel,  supra  ; 
Marine  Investment  Co.  v.  Haviside,  supra. 

(b)  See  Closmadeuc  v.  Carrel,  supra,  where  it  was  shown  that  proper  steps 
had  been  taken  to  stamp  the  instrument  and  that  the  duty  had  been  paid. 

(c)  Crisp  V.  Anderson  (1815),  1  Stark.  35;  Crowther  v.  Solomons,  supra;  com- 
pare Hart  V.  Hart  (1841),  1  Hare,  1;  Braythwayte  v.  Hitchcock  (1842),  10 
M.  &  W.  494;  Arbor  y.  Fussell  (1862),  11  W.  E.  26. 

(d)  Even  where  the  instrument  was  destroyed  by  the  wrongful  act  of  the  ■ 
objecting  party  (Bippiner  v.  Wright  (1819),  2  B.  &  Aid.  478  ;  Smith  v.  Henley 
(1844),  1  Ph.  391).  See  Bose  v.  Clarke  (1842),  1  Y.  &  0.  Ch.  Cas.  534;  Blair 
V.  Ormond  (1847),  1  De  Gr.  &  Sm.  428 ;  and  compare  Andrew  v.  Andrew  (1856), 
8  De  Gr.  M.  &  Gr.  336,  0.  A. ;  Arbor  v.  Fussell,  supra.  A  fortiori,  secondary 
evidence  of  an  unstamped  existing  document  is  inadmissible  [Hearne  v.  James 
(1788),  2  Bro.  0.  C.  309;  Buxton  v.  Cornish  (1844),  12  M.  &  W.  426;  Yorke 
V.  Smith  (1851),  21  L.  J.  (q.  b.)  53  ;  Alcock  v.  Delay  (1855),  4  E.  &  B.  660  ;  Bajah 
Venkata  Sveta  v.  Inuganti  Bhavayyammi  Qaru  (1899),  15  T-.  L.  E.  475,  P.  0.). 

(e)  Matheson  v.  Boss  (1849),  2  H.  L.  Cas.  286,  where  an  unstamped  document 
purporting  to  be  both  a  receipt  and  a  statement  of  account  was  admitted  as  a 
statement  of  account,  although  inadmissible  as  a  receipt  (see  also  G^-ey  v.  Smith 
(1808),  1  Camp.  387  ;  Butty  v.  Benthall  (1867),      E.  2  _C.  P.  488). 

( / )  Matheson  v.  Boss,  supra,  in  which  case  the  question  as  to  what  matters  are 
collateral  was  much  discussed.  Lord  Cottenham,  L.C,  states  as  the  principle 
(at  p.  300),  that  "  If  you  produce  a  receipt,  not  to  shew  the  discharge  of  a  debtor 
by  his  creditor  from  a  particular  demand,  but  for  the  purpose  of  establishing 
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714.  Where  the  stamp  on  an  instrument  has  been  obliterated,  Sect,  i, 
the  instrument  is  nevertheless  receivable  unless  it  be  shown  that  Proof  of 
the  stamp  was  insufficient  {g).  Execution  of 

Documents. 

715.  A  party  cannot  be   cross-examined   on  an  instrument   

inadmissible  for  want  or  insufficiency  of  stamp  (/i).  obliterated. 

Sect.  2. — Proof  of  Contents  oj  Documents.  examination. 
Sub-Sect.  1. — Primary  Evidence. 

716.  When  the  authenticity  of  a  document  which  is  in  possession  Securing 
of  one  of  the  parties  is  not  in  dispute,  it  is  usual  to  take  steps  to  secure  production, 
the  production  and  admission  of  it,  or  evidence  of  its  contents,  at  the 

trial  by  means  of  notices  to  produce  (i)  and  admit  (A;),  followed  after 
inspection  by  an  agreement  between  the  parties  to  admit  the 
originals  [1)  or  copies  for  the  purposes  of  the  trial,  saving  all  just 
exceptions,  or  by  an  application  for  such  writ  of  subpoena  {m)  or 
order  as  may  be  necessary  to  secure  the  production  of  the  document 
or  the  admission  of  a  copy  of  its  contents  (n). 

Where  a  document  is  not  in  the  possession  of  either  of  the 
parties,  or  because  its  authenticity  is  in  dispute  or  for  some  other 
reason  it  is  not  possible  to  secure  the  admission  of  it  or  of  an  agreed 


some  other  fact  different  from  that  of  payment  of  the  debt,  you  may  be  said  to 
produce  it  for  a  collateral  purpose,  but  if  the  matter  to  be  proved  is  payment  of 
money,  and  the  payment  is  to  be  proved  by  the  production  of  a  written  docu- 
ment, the  Stamp  Acts  immediately  apply  to  such  document."  Other  examples 
are  (a)  admitted :  unstamped  note  for  amount  of  bribe  to  prove  bribery  (Dover  v. 
Maestaer  (1803),  5  Esp.  92);  unstamped  deed  of  assignment,  to  prove  an  act  of 
bankruptcy  {Fonsford  v.  Walton  (1868),  L.  E.  3  C.  P.  167;  Re  Goiddwell,  Ex 
imrte  Squire  (1868),  4  Ch.  App.  47);  unstamped  instrument,  to  show  that  the 
transaction  with  which  it  was  connected  was  a  fraud  {Keahle  v.  Payne  (1838), 
8  Ad.  &  EL  555;  Holmes  y.  Sio:sinith  (1852),  7  Exch.  802;  Chittenden  v.  Day 
(1860),  2  E.  &  F.  77  ;  compare  R.  v.  Gompertz  (1846),  9  Q.  B.  824,  839  et  seq.\ 
or  illegal  [Coppock  v.  Boiuer  (1838),  4  M.  &  W.  361) ;  letter  containing  an  agree- 
ment for  making  a  gun,  to  prove  that  another  gun  had  been  lent  to  defendant 
by  plaintiff  {Ddauney  v.  Mitchell  (1816),  1  Stark.  439);  unstamped  note,  to 
prove  that  at  the  time  the  money  was  lent  the  party  giving  it  was  intoxicated 
(Gregory  v.  Eraser  (1813),  3  Camp.  454)  ;  unstamped  receipt,  to  prove  a  contract 
(Evans  v.  Prothero  (1852),  1  De  G-.  M.  &  G.  572,  per  Lord  St.  Leonards,  L.C.  ; 
contra,  Same  v.  Same  (1850),  20  L.  J.  (CH.)  448,  p)er  Lord  Truro,  L.C.) ; 
unstamped  bill,  to  prove  its  own  invalidity  (Smart  v.  Nokes  (1844),  6  Man.  &  Gr. 
911)  ;  (b)  rejected  :  unstamped  note,  as  an  acknowledgment  taking  a  debt  out  of 
the  Statute  of  Limitations  (Parmiter  v.  Parmiter  (1861),  3  De  Gr.  E.  &  J.  461 ; 
and  see,  fui-ther,  title  Bills  of  Exchange  and  Promissory  Notes,  Vol.  II., 
p.  576)  ;  unstamped  bill  of  sale,  to  prove  that  a  subsequent  bill  of  sale  was 
given  bond  fide  (Williams  v.  Gerry  (1842),  10  M.  &  W.  296).  See  also  Hawkins 
V.  Warre  (1825),  5  Dow.  &  Ey.  (k.  b.)  512,  and  cases  cited  in  last  note. 

(g)  Doe  d.  Fryer  v.  Coomhs  (1842),  3  Q.  B.  687. 

(h)  Baker  v.  Dale  (1858),  1  E.  &  E.  271 ;  Interleaf  PuUishing  Co.  v.  Phillips 
(1884),  Cab.  &  El.  315. 

(i)  R.  S.  C,  Ord.  31,  r.  16. 

(k)  R.  S.  C,  Ord.  32,  rr.  2,  3;  and  see  title  Practice  and  Procedure. 
Reference  may  also  be  made  to  title  Discovery  etc.,  Vol.  Xi.,  pp.  58  et  seq. 

(I)  The  mere  admission  of  documents  does  not  make  them  evidence.  They 
must  be  formally  put  in  at  the  trial,  and  in  the  Chancery  Division  must  be 
marked  by  the  registrar  (Watson  v.  Rodiuell  (1878),  11  Ch.  D.  150,  C.  A.). 

(m)  See  p.  580,  post. 

(n)  R.  S.  C,  Ord.  30,  r.  7. 
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Sect.  2.     copy  of  it  at  the  trial,  it  may  become  necessary  not  only  to  secure 
Proof  of     the  production  of  it,  but  to  give  primary  evidence  that  it  is  authentic, 
Contents  of  that  is  to  say,  to  give  the  best  evidence  that  the  document  is  that 
Documents,  ^^hich  it  purports  to  be  or  is  tendered  as  being  (o).    The  methods 
by  which  such  evidence  may  in  general  be  given  have  already  been 
considered  (p),  but  in  respect  of  some  classes  of  documents  these 
methods  may  be  replaced  by  some  other  method  which,  on  grounds 
of  public  policy,  is  established  either  as  the  best  and  therefore  the 
only  method,  or  as  an  alternative  method,  of  proving  the  contents  (q), 
and  where  such  method  is  so  established  as  the  best  method  no 
other  can  be  used  until  the  ground  has  been  laid  for  giving 
secondary  evidence. 

Sub-Sect.  2. — Secondary  Evidence 

General  rule.  717.  In  pursuance  of  the  rule  that  the  best  evidence  obtainable 
must  always  be  given  (?•),  wherever  a  document  has  to  be  proved  it 
must  be  produced,  and  secondary  evidence  of  its  contents  is  in 
general  inadmissible.  This  rule  is,  however,  subject  to  the  following 
exceptions  : — 

Exceptions.        (1)  Where  a  document  has  been  lost(s)  or  destroyed  {t),  secondary 
(1)  Lost        evidence  of  its  contents  is  admissible  {u).    The  court  must  first  be 
documents.     satisfied  that  the  document  existed  {a),  and  that  the  loss  or  destruc- 
tion has  in  fact  taken  place       although  reasonable  evidence  of 
this  is  all  that  is  required  (c).    Thus,  a  bond  fide  and  diligent  search 

(o)  Where  the  document  is  a  deed  or  record,  this  involves  the  production  of 
the  original  document,  excepting  in  cases  where  such  production  is  dispensed 
with.  The  signature  of  a  surveyor  to  an  estimate  under  the  Metropolis 
Management  Acts  is  some  evidence  that  the  document  is  authentic  and  that  the 
sum  named  in  it  has  been  duly  determined  {Hohman  y.  Greenwich  District  Board 
(1894),  58  J.  P.  703,  C.  A.). 

(p)  See  pp.  510,  512,  ante. 

[q)  Thus,  while  the  original  of  a  will  is  regarded  as  primary  evidence  of  the 
declarations  of  a  testator  contained  in  it  relating  to  family  history,  and  may  be 
looked  at  for  purposes  of  construing  the  will  [Re  Harrison ^  Turner  v.  Hellard 
(1885),  30  Ch.  D.  390,  C.  A.),  it  has  been  said  that  the  only  evidence  of  a  will 
of  personal  estate  is  the  probate  [Finney  v.  Hunt  (1877),  6  Ch.  D.  98,  100),  or 
the  register  containing  an  entry  of  the  probate  (see  p.  553,  fo&t),  as  the  probate 
is  the  only  evidence  of  the  title  derived  through  it  [Finney  v.  Finney  (1828),  8 
B.  &  0.  335).  So  where  documents  are  enrolled  pursuant  to  statute,  or  are 
entered  in  a  notarial  book,  duplicates  or  copies  may  become  equivalent  to 
originals  as  evidence  (see  p.  525,  'posi). 

(r)  See  p.  420,  ante;  Dwpuy  v.  Truman  (1843),  2  Y.  &  C.  Ch.  Cas.  341. 

(s)  Goodier  Y.  Lake  (1737),  1  Atk.  446;  Saltern  v.  Melliuisli  (1754),  Amb. 
247;  Bullen  v.  Michel  (1816),  2  Price,  399,  410  ;  Hall  v.  Daivson  (1862),  7  L.  T. 
519  ;  Sugden  v.  St.  Leonards  [Lord)  (No.  2)  (1876),  24  W.  E.  860.  As  to  obtaining 
probate  of  a  lost  will,  see  title  Wills. 

[t)  Delany  v.  Tenison  (1758),  3  Bro.  Pari.  Cas.  659  ;  Brandon  v.  Barlow 
(1865),  13  L.  T.  6. 

[u)  Even  though  the  contents  are  required  by  statute  to  have  been  in  writing 
{Bead  v.  Frice,  [1909]  2  K.  B.  724).  •  . 

[a)  Whitfield  v.  Fausset  (1750),  1  Yes.  Sen.  387,  389  ;  Askew  v.  FouUerers 
Co.  (1750),  2  Yes.  Sen.  89. 

(%)  Saltern  v.  Melhuish,  supra;  Doe  d.  Johnson  v.  Johnson  (1818),  2  Chit.  196; 
Fiiz  V.  RalUts  (1837),  2  Mood.  &  E.  60 ;  compare  Gilchrist  v.  Herbert  (1872), 
20  W.  E.  348. 

(c)  Saltern  \.  Melhuish,  supra ;  Gilchrist  v.  Herbert,  supra.  Objections  as  to 
the  sufficiency  of  the  search  must  be  taken  at  the  trial,  and  cannot  be  raised 
afterwards  {Williams  v.  Wilcox  (1838),  8  Ad.  &  E].  314). 
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must  have  been  made  in  the  place  where  the  instrument  would      Sect.  2. 
most  properly  be  found  (d),  but  not  necessarily  in  every  possible     Proof  of 
place  (e) ;  nor  need  the  search  have  been  made  recently  or  for  the  Contents  of 
purposes  of  the  cause  (/).    The  question  of  the  sufficiency  of  the  Documents, 
search  is  for  the  judge  (g),  and  this  must  vary  with  the  circum-  sufficiency 
stances  of  each  case.    Thus,  if  the  document  is  of  considerable  of  search, 
value  (fi),  or  is  of  recent  date  (i),  or  if  the  party  who  ought  to  pro- 
duce it  appears  to  have  some  interest  in  withholding  it,  greater 
diligence  must  have  been  shown  before  secondary  evidence  can  be 
admitted,  while  if  the  document  is  valueless  {k)  very  little  search 
will  suffice  (l),  and  no  search  is  required  where  direct  proof  of  the 
destruction  or  irretrievable  loss  of  the  instrument  is  given  {m). 

(2)  Secondary  evidence  is  also  admissible  where  it  is  impossible  (2)  Where 
or  highly  inconvenient  to  produce  the  original.  This  occurs  where  production 
the  original  is  a  fixed  inscription,  such  as  that  on  a  tombstone  (ii),  ^^^^^^^  ^• 


{d)  E.  Y.  Denio  {Inhabitants)  {mil),  7  B.  &  C.  620;  Hart  v.  Hart  (1841),  1 
Hare,  1  ;  Oreen  v.  Bailey  (1847),  15  Sim.  542  ;  R.  v.  St.  Mary's,  Islington  {1852), 
1  W.  E.  34  ;  B.  v.  Hinckley  Overseers  (1863),  3  B.  &  S.  885.  This  is  defined  as 
* '  the  place  in  which,  if  all  persons  did  their  duty,  the  instrument,  if  extant,  would 
be"  {B.  V.  Saffron  Hill  {Inhabitants)  (1852),  1  E.,  &  B.  93,  per  Lord  Campbell, 
C.J.,  at  p.  95 ;  compare  Minshall  v.  Lloyd  (1837),  2  M.  &  W.  450).  Where  the 
document  belonged  to  a  deceased  person,  inquiry  of  his  personal  representatives 
is  in  general  necessary  {B.  v.  Bawden  {Inhabitants)  (1834),  2  Ad.  &  El.  156);  but 
where  the  management  of  his  affairs  and  the  custody  of  his  papers  have  been 
taken  over  by  his  attorney,  inquiry  of  the  latter  is  sufficient,  and  it  is  not  necessary 
to  inquire  of  the  widow  {B.  v.  Piddlehinton  {Lnhabitants)  (1832),  3  B.  &  Ad. 
460).  Where  the  document  is  a  settlement,  inquiry  should  be  made  of  all  the 
trustees  {Doe  d.  Bichards  v.  Lewis  (1852),  11  C.  B.  1035).  Eor  further  examples 
of  what  search  is  sufficient,  which  varies  in  each  case,  see  B.  v.  Stourbridge 
{Inhabitants)  (1828),  8  B.  &  C.  96 ;  Pardoe  v.  Price  (1844),  13  M.  &  W.  267  ; 
B.  V.  Kenilworth  {Inhabitants)  (1845),  7  Q.  B.  642;  Gathercoh  v.  Miall  (1846), 
15  M.  &  W.  319  (search  in  a  public  reading  room  for  a  newspaper  which  had 
been  sent  there  held  sufficient). 

(e)  "  The  court  must  be  reasonably  satisfied  that  due  diligence  has  been  used  : 
it  is  not  necessary  to  negative  every  possibility — it  is  enough  to  negative  every 
reasonable  probability — of  anything  being  kept  back  "  {M'Gahey  v.  Alston 
and  Sewell  (1836),  2  M.  &  W.  206,  per  Aldersox,  B.,  at  p.  214;  compare 
Brewster  v.  Sewell  (1820),  3  B.  &  Aid.  296;  Hart  v.  Hart,  supra. 

(/)  Fitz  V.  Babbits  (1837),  2  Mood.  &  R.  60.  In  this  case  a  search  made 
three  years  before  trial  was  held  sufficient,  but  it  was  indicated  that  a  recent 
search  would  have  been  more  satisfactory. 

{g)  Waldy  v.  Gray  (1875),  L.  R.  20  Eq.  238  ;  compare  Fernley  v.  Worthing- 
ton  (1840),  1  Man.  &  G.  491 ;  B.  v.  Braintree  {Inhabitants)  (1858),  1  E.  &  E. 
51. 

{h)  BrewstefT  v.  Sewell,  supra,  per  Best,  J.,  at  p.  303  ;  compare  Freeman  v. 
Arkell  (1824),  2  B.  &  0.  494 ;  Qailter  v.  Jorss  (1863),  14  0.  B.  (n.  s.)  747 ;  Qully 
V.  Exeter  {Bishop)  (1827),  4  Bing.  290,  298. 

{i)  B.  V.  Hinckley  Overseers  (1863),  3  B.  &  S.  885. 

{k)  E.g.,  a  policy  of  insurance  on  which  a  claim  has  been  paid  (^rewsifer  v. 
Seiuell,  supra) ;  depositions  in  a  prosecution  for  assault  where  the  grand  jury 
has  thrown  out  the  bill  {Freeman  v.  Arkell,  supra). 

(I)  Brewster  v.  Sewell,  supra ;  compare  Freeman  v.  Arkell,  supra. 

(m)  Ex  parte  Baine  (1816),  19  Ves.  588,  where  the  document  was  shown  to 
have  been  stolen  from  the  coach  office  ;  Quilter  v.  Jorss,  supra,  where  the  bearer 
of  a  document  was  arrested  in  New  York  and  his  papers  taken  from  him,  all  of 
them  (except  the  document  in  question)  being  returned  to  him  ;  comparo 
Charnley  v.  Grundy  (1854),  14  C.  B.  608  ;  Blackiey.  Bidding  (1848),  6  0.  B.  196 
Atkins  V.  Owen  (1834),  2  Ad.  &  EL  35. 

(w)  The  Tracy  Peerage  (1843),  10  CI.  &  Fin.  154,  H.  L. 
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Sect.  2. 

Proof  of 
Contents  of 
Documents. 

Documents 
abroad. 


Documents 
in  hands  of 
third  party. 


(3)  Where 
documents 
in  hands  of 
adversary 
who  fails  to 
produce  it 
on  notice 
to  produce. 


or  an  inscription  or  device  on  a  banner  or  flag  displayed  at  a  public 
meeting  (o),  or  a  placard  posted  on  a  wall(p). 

Where  the  document  is  abroad  in  the  hands  of  a  foreign  func- 
tionary who  is  forbidden  to  produce  it,  secondary  evidence  may  be 
given  (q),  but  it  seems  that  an  application  must  first  have  been 
made  to  the  person  having  the  legal,  even  though  he  has  not  the 
actual,  custody  of  the  document,  and  must  be  shown  to  have  been 
unsuccessful  (r) . 

Similarly,  where  the  document  is  abroad  in  private  hands, 
application  must  be  made  to  the  person  in  possession  of  it  and  the 
purpose  for  which  it  is  required  disclosed  (s). 

Where,  however,  the  document  is  filed  in  an  English  court, 
secondary  evidence  is  inadmissible  (t),  except  that  in  certain  cases 
office  copies  are  admissible  to  the  same  extent  as  the  originals  {a). 

Secondary  evidence  is  also  admissible  where  the  document  is  in 
the  possession  of  a  person  who,  by  virtue  of  privilege  (b)  or  otherwise^ 
is  not  compellable  to  produce  it  (c),  provided  that  he  has  been 
served  with  a  notice  to  produce  or  sub^poena  duces  tecum  and  expressly 
claims  his  privilege  (d). 

(3)  Secondary  evidence  is  admissible  in  the  case  of  documents; 
in  the  hands  of  an  adversary  who  fails  to  produce  them  after  being 
served  with  a  notice  to  produce  (e) . 

Where  a  document  is  in  the  hands  of  an  adversary  he  must  in 
general  be  served  with  a  notice  to  produce ;  if  this  is  not  done, 
secondary  evidence  of  its  contents  is  inadmissible  (/).  Moreover, 
where  a  document  is  proved  to  have  come  into  the  adversary's 


(o)  B.  V.  Hunt  (1820),  3  B.  &  Aid.  566,  575,  576. 

Ip)  Bruce  v.  Nicolopulo  (1855),  11  Exch.  129,  131,  133. 

[q)  In  the  Goods  of  Lemme,  [1892]  P.  89 ;  In  the  Goods  of  Von  Linden,  [1896} 
P.  148  (cases  of  wills  deposited  abroad) ;  compare  Burnahy  v.  Baillie  (1889),  42 
Ch.  D.  282,  291,  292  (foreign  registers  of  birth;  for  such  registers,  see  p.  534, 
X^ost) . 

(r)  Crespin  v.  Doglioni  (1863),  32  L.  J.  (p.  m.  &  A.)  109.  In  this  case  the 
document  was  filed  in  a  foreign  court,  but  it  is  apprehended  that  the  principla 
is  of  general  a])plication. 

(s)  Boyle  v.  Wiseman  (1855),  10  Exch.  647 ;  compare  Crespin  v.  Doglioni,  supra. 
In  Hunt  V.  Alewyn  (1828),  1  Moo.  &  P.  433,  secondary  evidence  was  admitted 
of  a  bill  of  exchange  in  possession  of  the  acceptors  (who  had  paid  it)  abroad,  it. 
being  treated  as  lost. 

{t)  Williams  v.  Munnings  (1824),  Ey.  &  M.  18. 

(a)  E.g.,  office  copies  are  admissible  of  all  documents  filed  in  the  High  Court 
(E.  S.  C,  Ord.  37,  r.  4). 
(6)  See  p.  570,  post. 

(c)  Hihherd  v.  Knight  (1848),  2  Exch.  11  ;  Neiuton  v.  Chaplin  {1850),  10  C.  B. 
356.  Where  the  document  is  in  the  hands  of  the  person's  solicitor,  who  refuses 
to  produce  it,  it  is  not  necessary  to  serve  the  client  with  a  subpoena  duces  tecum 
if  he  attends  on  ordinary  subpoena  and  refuses  production  [ibid.) ;  compare  Doe 
d.  Loscombe  v.  Clifford  (1847),  2  Car.  &  Kir.  448.  See  also,  for  the  rule  stated  in. 
the  text,  Marston  v.  Downes  (1834),  1  Ad.  &  EL  31  ;  R.  v.  Leatham  (1861),  3 
E.  &  E.  658  ;  and  see  Cooke  v.  Maxiuell  (1817),  2  Stark.  183  (document  excluded 
on  ground  of  public  policy). 

(d)  Lloyd  V.  Mostyn  (1842),  10  M.  &  W.  478. 

(e)  B.  V.  Watson  (1788),  2  Term  Eep.  199,  201  ;  Sharpe  v.  Lamb  (1840),  11  Ad. 
&  El.  805. 

(/)  B.  V.  Doran  (1791),  1  Esp.  127;  Diuyer  y.  Collins  (1852),  7  Exch.  639; 
Goodercd  v.  Armour  (1842),  3  Q.  B.  956;  Bate  v.  Kinsey  (1834),  1  Cr.M.&  E.  38. 
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hands,  the  opposite  party  cannot  give  evidence  of  its  loss  or  Sect.  2. 
destruction  until  he  has  served  a  notice  to  produce  {g).  Proof  of 

A  party  who  has  served  a  notice  to  produce  a  document  will  not  Contents  of 
be  entitled  to  give  secondary  evidence  of  it,  unless  he  establishes  Documents, 
at  the  trial  that  it  was  at  the  time  of  the  service  of  the  notice  in 
the  possession  of  the  person  on  whom  the  notice  was  served,  or 
of  some  agent  or  other  person  on  his  behalf  over  whom  the  party 
served  has  some  authority  and  from  whom  he  could  obtain  the 
document  (/i). 

But  a  notice  to  produce  is  not  necessary  where  the  document  is  where  notice 
itself  a  notice  which  has  been  served  upon  the  adversary  (i),  such  to  produce  is 
as  a  notice  of  dishonour  in  an  action  on  the  bill  {j),  a  notice  to  quit  ^^^^ecessary. 
in  an  action  of  ejectment  (A;),  or  a  notice  of  assignment  in  an  action 
by  an  assignee  of  a  debt  (Z),  or  is  an  instrument  in  the  nature 
of  a  notice        or  where  the  possession  of  the  document  by  the 
defendant  forms  the  basis  of  the  action  so  that  the  action  itself  acts 
as  a  notice  {n),  as  when  the  action  is  in  trover  for  the  document  (o), 
or  in  contract  for  non-delivery  of  the  document  (^),  or  in  a 
prosecution  for  larceny  of  the  document  (^z). 

[g)  Doe  d.  PhiUips  v.  Morris  (1835),  3  Ad.  &  El.  46. 

[h)  Lloyd  V.  Mostyn  (1842),  10  M.  &  W.  478  ;  Partridge  v.  Coates  (1824),  Ey. 
&  M.  153,  156;  Burton  v.  Payne  (1827),  2  C.  &  P.  520  ;  BaldneyY.  Ritchie  (1816), 
1  Stark.  338  ;  Sinclair  v.  Stevenson  (1824),  1  C.  &  P.  582  ;  Taplin  v.  Atty  (1825),  3 
Bing.  164  ;  Suter  v.  Burrell  (1858),  2 II.  &  N.  867  ;  Martin  v.  Bell  (1816),  1  Stark. 
418  ;  Parry  v.  May  and  Morret  (1833),  1  Mood.  &  E.  279;  Eva72S  v.  Siveet  {182^), 
Ey.  &  M.  83 ;  Knight  v.  Martin  (1819),  Gow,  103.  As  to  what  is  evidence  of  a  docu- 
ment coming  within  the  hands  of  a  party,  see  Henry  v.  Leigh  (1813),  3  Camp.  499. 

{i)  "  On  the  ground  that  it  is  not  necessary  to  give  any  other  notice  to  the 
defendant  than  that  which  is  given  by  the  proceedings,  the  defendant  being 
sufficiently  warned  by  the  issue  that  the  plaintiff  means  to  give  secondary 
evidence  of  the  contents  of  the  notice  unless  the  defendant  produces  it  himself  " 
{Pohinson  v.  Broiun  (1846),  3  C.  B.  754,  per  Maule,  J.,  at  p.  762). 

(./)  LGne  v.  Beaumont  (1822),  3  Brod.  &  Bing.  288  ;  Sivain  v.  Leiuis  (1835),  4 
L.  J.  (ex.)  249  ;  Lanauze  v.  Palmer  (1827),  Mood.  &  M.  31 ;  Bohinson  v.  Broiun, 
supra;  compare  Colling  v.  Treweek  \l821),  6  B.  &  0.  394.  Langdon  v.  Hulls 
(1804),  5  Esp.  156,  cannot  now  be  upheld. 

{k)  Doe  d.  Fleming  v.  Somerton  (18-15),  7  Q.  B.  58;  compare  Philipson  y. 
Chase  (1809),  2  Camp.  110  ;  Colling  v.  Treiueek,  supra. 

{I)  Surtees  v.  Hubbard  (1802),  4  Esp.  203. 

(m)  In  Colling  v.  TreweeJc,  supra,  this  rule  was  extended  to  the  case  of  an 
attorney's  bill,  which  was  held  to  amount  to  a  notice,  and  it  was  said  by 
Bayley,  J.,  at  p.  400,  that  Philipson  v.  Chase,  supra — a  similar  case — was 
to  be  supported  on  this  ground,  although  not  decided  thereon  ;  and  see 
also  Anderson  v.  May  (1800),  2  Bos.  &  P.  237).  It  is  submitted  that  Gotlieh 
v.  Danvers  (1796),  1  Esp.  455,  where  the  document  in  question  was  a  notice 
that  certain  work  was  unsatisfactory  and  requiring  it  to  be  taken  down,  really 
falls  under  this  head.  In  Grove  y.  TFare  (1817),  2  Stark.  174,  which  was  an 
action  against  a  surety,  the  document  was  a  notice  to  pay,  but  it  was  held  that 
a  notice  to  produce  was  necessary,  as  the  document  was  not  a  mere  notice,  but 
a  statement  of  account  between  the  plaintiff  and  the  principal  debtor. 

(n)  Hotv  v.  Hall  (1811),  14  East,  274,  per  Le  Blanc,  J.,  at  p.  277 ;  compare 
R.  V.  Elworthy  (1867),  L.  E.  1  C.  C.  E.  103,  per  Kelly,  C.B.,  at  p.  105. 

(o)  Buch er  Y.  Jarratt  {1S02),  3  Bos.  &  P.  143;  How  v.  Hall,  supra;  Scott  y. 
Jones  (1813),  4  Taunt.  865;  R.  v.  Ehvorthy,  supra;  compare  R.  v.  ifoors  (1801), 
cited  6  East,  419,  n.,  421,  n. ;  Colling  v.  treweeJc,  supra;  Read  v.  Gamble  (1835), 
5  Nev.  &  M.  (K.  B.)  433. 

(p)  Jolley  V.  Taylor  (1807),  1  Camp.  143. 

(q)  R.  V.  Ehvorthy,  supra.    Secus,  where  a  person  is  indicted  for  perjury 
in  swearing  that  a  document  never  existed  {ibid.). 
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In  an  action  by  a  seaman  for  his  wages  no  notice  to  produce  the 
ship's  articles  is  required  (r),  and  a  seaman  need  never  give  notice 
to  produce  his  agreement  (s). 

Notice  to  produce  the  original  is  also  unnecessary  where  the 
document  sought  to  be  put  in  is  a  counterpart  original  (t),  or 
perhaps  even  a  copy  made  contemporaneously  (a). 

Where  a  proper  notice  to  produce  has  been  served  and  a  new 
trial  is  subsequently  ordered,  a  fresh  notice  is  unnecessary  (b). 

A  notice  to  produce  must  be  in  writing  (c),  and  served  between 
certain  hours  (d)  within  a  reasonable  time  before  trial  (e)  upon  the 
party  or  his  solicitor  (/). 

The  notice  must  specify  the  documents  required  to  be  produced 
with  reasonable  particularity  (g). 


Public 
documents, 


Sub-Sect.  3. — Copies  of  Public  Documents. 

718.  The  above-mentioned  rules  as  to  secondary  evidence  apply 
only  to  private  documents.    Wherever  an  original  document  is  of 


(r)  Bowman  v.  Manzelman  (1809),  2  Camp.  315. 

(s)  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  s.  123 ;  see,  further, 
title  Spiipping  and  Navigation. 

{t)  "  If  there  are  two  contemporary  writings,  the  counterparts  of  each  other, 
one  of  which  is  delivered  to  the  opposite  party  and  the  other  preserved,  as  they 
may  both  be  considered  as  originals  and  they  have  equal  claims  to  authenticity, 
the  one  which  is  preserved  may  be  received  in  evidence  without  notice  to 
produce  the  one  which  was  delivered"  [Philipson  v.  Chase  (1809),  2  Camp.  110, 
per  Lord  Ellenboroijgh,  C.J.,  at  p.  Ill  ;  see,  as  to  this  case,  note  (m),  p.  521, 
ante  ;  Surtees  v.  Huhhard  (1802),  4  Esp.  203  ;  compare  Kine  v.  Beaumont  (1822),  3 
Brod.  &  Bing.  288  ;  Colling  v.  Treiveek  (1827),  6  B.  &  C.  394,  398  ;  Houghton  v. 
Koenig  (1846),  3  C.  B.  754).  There  was  formerly  some  confusion  between  cases  of 
counterparts  and  cases  of  notices  (see  Jory  v.  Orchard  (1799),  2  Bos.  &  P.  39), 
but  the  distinction  is  now  well  established. 

(a)  See  Kine  v.  Beaumont,  supra,  per  Dallas,  C.J.,  at  p.  291  ;  Philipson  v. 
Chase,  supra ;  Cfotlieh  v.  Danvers  (1796),  1  Esp.  455. 

(&)  Hope  V.  Beadon  (1851),  17  Q.  B.  509. 

(c)  E.  S.  C,  Ord.  66,  r.  1  ;  for  form,  see  iUd.,  App.  B,  No.  14. 
{d)  Eor  these,  see  E.  S.  C,  Ord.  64,  r.  11.    For  proof  of  service,  see  E.  S.  C, 
Ord.  32,  r.  8. 

(e)  Lloijd  V.  Mostyn  (1842),  10  M.  &  W.  478.  This  is  a  question  for  the  judge 
{Hid.,  at  p.  484).  In  Doe  d.  Wartney  v.  Orey  (1816),  1  Stark.  283,  service  on 
the  wife  of  the  defendant's  attorney  at  his  lodgings  on  the  evening  before  trial 
was  held  insufficient. 

(/)  See  Lloyd  v.  Mostyn,  supra,  where  notice  was  served  on  a  party's  present 
solicitor  to  produce  a  document  which  was  in  possession  of  his  former  solicitor, 
and  the  notice  was  held  good  on  the  ground  that  the  latter  could  be  compelled 
by  the  party  to  produce  it  (see  Doe  d.  Wartney  v.  Q-rey.  supra). 

(g)  The  proper  course  appears  to  be  as  far  as  possible  in  drawing  the  notice 
to  refer  to  the  descriptions  of  documents  given  in  the  affidavit  of  documents 
on  which  the  notice  is  generally  founded  (see  Anon.  (1899),  44  Sol.  Jo.  95). 
The  following  notices  have  been  held  too  vague  :  "All  the  plaintiffs'  books  of 
account  containing  entries  of  dealings  between  them  and  the  defendant  for 
September,  1896,  and  also  all  letters  written  by  the  defendant  or  any  other 
j)erson  to  the  plaintiffs  relating  to  relevant  matters"  (ibid.);  "Letters  and 
copies  of  letters,  also  all  books  relating  to  this  cause  "  {Jones  v.  Edwards  (1825), 
M'Cle.  &  Yo.  139)  ;  "  All  letters,  papers,  and  documents  touching  or  concerning 
the  bill  of  exchange  mentioned  in  the  declaration  aiid  the  debt  sought  to  be 
recovered"  {France  v.  Lucy  (1825),  Ey.  &  M.  341). 
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a  public  nature,  and  would  of  itself  be  evidence  if  produced  from 
the  proper  custody,  certain  kinds  of  copies  of  the  document  are 
admissible  in  evidence  (h).  And  by  virtue  of  statutory  provisions 
a  number  of  documents  can  now  be  proved  by  means  of  copies 
of  a  prescribed  kind.  To  be  admissible  in  evidence  such  copies 
must  fall  under  one  or  other  of  the  five  following  heads  : — 
(i.)  Exemplifications;  (ii.)  Office  copies;  (iii.)  Examined  copies; 
(iv.)  Certified  copies;  (v.)  Copies  printed  by  the  King's  printers 
or  under  the  superintendence  or  authority  of  His  Majesty's 
Stationery  Office  or  in  the  Gazette  (A;),  or  by  the  printer  to  either 
House  of  Parliament. 

(i.)  Exemplifications. 

719.  An  exemplification  is  a  copy  of  a  record  of  a  court  either 
under  the  Great  Seal  or  under  the  seal  of  the  court  where  the 
record  is  (l).  Exemplifications  are  rarely  used  in  modern  practice, 
as  judgments  of  the  High  Court  are  generally  now  proved  by 
office  copies  (jn). 

(ii.)  Office  Copies. 

720.  Office  copies  are  copies  of  documents  in  the  custody  of  a  Office  copies, 
superior  court  made  and  authenticated  by  an  officer  of  the  court, 

who  is  intrusted  with  the  power  of  furnishing  copies  Such 
copies  were  before  the  Judicature  Acts  evidence  without  proof  that 
they  had  been  actually  examined,  if  they  were  tendered  in  evidence 
in  the  same  court  and  in  the  same  cause,  and  w^ere  in  such  cases 
regarded  .as  equivalent  to  the  record  itself  (o).  And  now  office 
copies  of  all  writs,  records,  pleadings  and  documents  filed  in  the 
High  Court  of  Justice  are  admissible  in  evidence  in  all  causes  and 
matters  and  between  all  persons  or  parties  to  the  same  extent  as 
the  original  would  be  admissible 

All  copies,  certificates,  and  other  documents  appearing  to  be 
sealed  with  a  seal  of  the  Central  Office  of  the  Supreme  Court  are 
to  be  presumed  to  be  office  copies  or  certificates  or  other  documents 
issued  from  the  Central  Office  and,  if  duly  stamped,  may  be  received 
in  evidence,  and  no  signature  or  other  formality,  except  the  sealing 
with  a  seal  of  the  Central  Office,  is  to  be  required  for  the  authenti- 
cation of  any  such  copy  etc.  {q). 


Qi)  This  is  a  common  law  rule  {Lynch  v.  Clerke  (1697),  3  Salk.  154)  enacted 
by  statute;  see  Evidence  Act,  1851  (14  &  15  Vict.  c.  99),  s.  14.  As  to  what  is 
a  public  document,  see  p.  525,  jMst. 

(Jc)  I.e.,  the  London,  the  Edinburgh  or  the  Dublin  Gazette  (Documentary 
Evidence  Act,  1868  (31  &  32  Vict.  c.  37),  s.  5). 

[I)  BuUer,  Nisi  Prius,  226.  See  Sidney  Smith,  Chancery  Practice,  7th  ed., 
888  ;  1  Seton's  Judgments  and  Orders,  195. 

{m)  E.  S.  C,  Ord.  37,  r.  4. 

{n)  Gilbert  on  Evidence,  6th  ed.,  19. 

(o)  ^QeDenn  d.  Lucas  v.  Fiilford  (1761),  2  BuiT.  1177,  1181;  Jack  di.  Boyle 
V.  Kiernan  (1840),  2  Jebb  &  S.  231. 
{p)  E.  S.  C,  Ord.  37,  r.  4. 

{([)  E.  S.  C,  Ord.  61,  r.  7.  There  are  also  a  number  of  statutes  which  make 
office  copies  of  documents  filed  in  the  Supreme  Court  admissible  in  evidence, 
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(iii.)  Examined  Co])ies, 

721.  An  examined  copy  is  a  copy  of  a  document  which  a  witness 
swears  he  has  compared  with  the  original,  or  with  what  the  officer 
of  the  court  which  has  custody  of  the  original  or  any  other  person 
read  as  the  contents  of  the  original,  and  which  copy  the  witness 
swears  is  correct  (r).  Such  copies  are  admissible  in  evidence  in 
all  cases  where  the  original  is  a  public  document  (s),  and  in 
many  other  cases  where  such  copies  are  made  admissible  by 
statute  {t).  Before  such  a  copy  can  be  read  in  evidence  it  must  be 
proved  that  the  original  came  from  the  proper  place  of  deposit  or 
out  of  the  hands  of  the  officer  in  whose  custody  it  was  kept  (a). 


(iv.)  Certified  Copies. 

Certified  722.  Copies  of  records  in  the  Public  Eecord  Office  in  the  custody 

copies.  of  the  Master  of  the  Eolls  may  be  made  at  the  request  and  cost  of 

any  person  desirous  of  procuring  the  same ;  any  copy  so  made  is 
to  be  examined  and  certified  as  a  true  and  authentic  copy  by  the 
deputy  keeper  of  the  records,  or  one  of  the  assistant  record  keepers, 
and  sealed  and  stamped  with  the  seal  of  the  Eecord  Office ;  every 
copy  so  certified  and  purporting  to  be  sealed  or  stamped  with  such 
seal  is  admissible  in  evidence  without  any  further  or  other  proof 
thereof  in  every  case  in  which  the  original  record  could  have  been 
received  in  evidence  {h). 

A  copy  of  a  public  document  or  an  extract  therefrom  is 
admissible  in  evidence,  provided  it  purports  to  be  signed  and 
certified  as  a  true  copy  or  extract  by  the  officer  to  whose  custody 
the  original  is  intrusted  (c).  There  are  a  great  number  of  statutes 
making  admissible  in  evidence  copies  of  particular  documents 
certified  by  officials  who  have  the  custody  of  the  originals  {d). 

If  by  any  statute  a  certified  copy  of  any  document  is  made 
admissible  in  evidence,  the  copy  is  to  be  admitted,  provided  it 
purports  to  be  sealed  or  impressed  with  a  stamp,  or  sealed  and 
signed,  or  signed  alone  as  required,  or  impressed  with  a  stamp  and 
signed  as  directed  by  any  such  statute,  without  any  proof  of  the 


see  2  Taylor  on  Evidence,  10th  ed.,  p.  1153.  As  to  office  copies  of  documents 
in  the  probate  registry,  see  Probate  Eules  (Non-Contentions),  1862,  rr.  80,  81  ; 
Matrimonial  Causes  Eules,  1865,  rr.  119,  120. 

(r)  Beid  v.  Margison  (1808),  1  Camp.  469;  Gyles  v.  Hill  (1809),  1  Camp. 
471,  n. ;  BoI/y.  Dart  (1809),  2  Taunt.  52  ;  R.  v.  W Donald  (1841),  Arm.  M.  &  O. 
112;  R.  V.  Hughes  (1839),  1  Craw.  &  D.  13;  but  see  as  to  peerage  cases.  The 
Slane  Peerage  (1835),  5  CI.  &  Fin.  23,  42,  H.  L.  An  examined  copy  must  not 
contain  abbreviations  which  are  not  in  the  original  {B.  v.  Christian  (1842), 
Car.  &  M.  388). 

(s)  Evidence  Act,  1851  (14  &  15  Vict.  c.  99),  s.  14.  . 

It)  See  p.  539,  post. 

(a)  Adamthwaite  v.  Synge  (1816),  1  Stark.  183 ;  Doe  d.  Arundel  {Lord)  v. 
Fowler  (1850),  14  Q.  B.  700. 

(h)  Public  Eecord  Office  Act,  1838  (1  &  2  Yict.  c.  94),  ss.  12,  13. 

(c)  Evidence  Act,  1851  (14  &  15  Yict.  c.  99),  s.  14.  If  such  a  copy  is  not 
properly  certified,  it  may  be  proved  by  viva  voce  evidence  to  be  an  examined 
copy  {R.  V.  Manwaring  (1856),  Dears.  &  B.  132,  C.  0.  E.). 

{d)  See  2  Taylor  on  Evidence,  10th  ed.,  p.  1153,  for  a  list  of  such  statutes. 
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seal  or  stamp  or  official  character  of  the  person  appearing  to  have  Sect.  2. 
signed  the  same  (e).  Proof  of 

Contents  of 

(v.)  Copies  printed  hy  Public  Authority.  Documents. 

723.  Acts  of  Parliament  and  certain  other  official  documents  King^s 
are  proved  by  copies  printed  by  public  authority  (/).  printer's 

copies. 

Sub-Sect.  4. — Froof  of  Particular  Piihlic  or  Official  Documents. 
(i.)  Statutes,  Parliamentary  Proceedings,  and  Orders. 

724.  Public  statutes  are  judicially  noticed  and  no  proof  of  them  statutes 
is  required  (g) .  judicially 

The  same  is  the  case  with  local,  personal,  and  private  Acts  which 
were  passed  since  January  1st,  1851  (h),  or  which,  though  passed 
before  that  date,  contained  a  declaration  that  they  are  to  be  treated 
as  public  (i). 

Local,  personal,  and  private  Acts  passed  before  January  1st,  1851, 
which  do  not  contain  a  declaration  that  they  are  to  be  treated  as 
public,  are  proved  by  a  copy  purporting  to  be  printed  by  the  King's 
printers  (k),  or  under  the  superintendence  or  authority  of  His 
Majesty's  Stationery  Office  (1). 

725.  Proclamations,  orders,  and  regulations  issued  by  the  King,  Royal  etc., 
the  Privy  Council,  the  Lord  Lieutenant  of  Ireland,  or  a  Government  prociama- 
department  are  most  conveniently  (m)  proved  by  a  copy  of  the  p^^yed 
Gazette  (n)  purporting  to  contain  them  (0),  or  by  a  copy  purporting 

to  be  printed  by  the  Government  printer  (0),  or  under  the  superin- 
tendence or  authority  of  His  Majesty's  Stationery  Office  or  by 
a  certified  copy  or  extract  ((/). 


(e)  Evidence  Act,  1845  (8  &  9  Vict.  c.  113),  s.  1;  see  B.  v.  Parsons  (1866), 
L.  E,.  1  C.  C.  E.  24.  As  to  the  proof  of  a  conviction  or  acquittal  by  a  certified 
copy,  see  Evidence  Act,  1851  (14  &  15  Vict.  c.  99),  s.  13;  Criminal  Procedure 
Act,  1865  (28  &  29  Vict.  c.  18),  ss.  1,  6  (re-enacting  Common  Law  Procedure 
Act,  1854  (17  &  18  Vict.  c.  125),  s.  25) ;  Prevention  of  Crimes  Act,  1871  (34  &  35 
Vict.  c.  112),  s.  18;  Pi.  v.  Parsons,  supra;  Richardson  v.  Willis  (1873),  L.  B.  8 
Exch.  69. 

( / )  See  infra. 

Ig)  See  p.  485,  ante.  The  Parliament  Poll  may  be  inspected  to  test  the  accuracy 
-of  any  print  produced  (see  B.  v.  Jef  cries  (1721),  1  Stra.  446;  Price  y.  Holh's 
(1813),  1  M.  &  S.  105). 

(A)  See  stat.  (1850)  13  &  14  Vict.  c.  21,  s.  7,  which  provides  that  such  Acts 
are  to  be  deemed  public  Acts  in  the  absence  of  express  provision  to  the  con- 
trary. Acts  in  which  such  provision  to  the  contrary  is  inserted  must  of  course 
be  proved  in  the  ordinary  way  by  copy. 

(/)  Beaumont  v.  Mountain  (1834),  10  Bing.  404  ;  Brett  v.  Beales  (1830),  10 
B.  &  C.  508,  is  no  longer  law  on  this  point. 

(k)  Lord  Brougham's  Evidence  Act,  1845  (8  &  9  Vict.  c.  113),  s.  3. 

(1)  Documentary  Evidence  Act,  1882  (45  &  46  Vict.  c.  9),  s,  2 ;  compare  Re 
Yarmouth  and  Ventnor  Bail.  Co.,  [1871]  W.  N.  236;  exammed  copies  are  also 
admissible  ;  as  to  these,  see  p.  524,  ante. 

(m)  But  this  evidence  is  only  prim'l  facie,  and,  where  necessary,  examined 
copies  should  be  produced. 

(?^)  This  includes  the  London,  the  Edinburgh,  and  the  Dublin  Gazettes 
(Documentary  Evidence  Act,  1868  (31  &  32  Vict.  c.  37),  s.  5). 
0)  lUd.,  s.  2  (1),  (2). 

p)  Documentary  Evidence  Act,  1882  (45  &  46  Vict.  c.  9),  s.  2.  These  pro- 
.yisions  apply  to  copies  printed  in  the  same  way  in  Leland  [ihid.,  s.  4). 

(2)  In  cases  of  proclamations  etc.  issued  by  the  King  or  the  Privy  Council, 
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726.  Bye-laws  are  generally  made  provable  in  some  particular 
manner  by  the  statute  under  which  they  are  made  (r).  Where  no 
such  provision  exists  proof  must  be  given  of  the  fulfilment  of  the 
conditions  precedent  to  the  validity  of  the  bye-laws,  or  such 
fulfilment  may  be  presumed  from  sufficiently  long  use. 

or  the  Lord  Lieutenant  of  Ireland  or  his  Privy  Council,  the  copy  or  extracts  must 
be  certified  by  the  clerk  to  the  Privy  Council  or  one  of  the  lords  thereof,  and 
in  the  case  of  proclamations  etc.  by  Grovernment  departments  officers,  by  the 
various  officers  respectively  mentioned  in  the  schedule  to  the  Documentary 
Evidence  Act,  1868  (31  &  32  Yict.  c.  3*7),  as  altered  by  subsequent  legislation. 
This  schedule  now  stands  as  follows  : — 


Column  I. 
(Name  of  Department  or  Officer.) 
The  Commissioners  of  the  Treasury. 

The  Commissioners  for  executing 
the  office  of  Lord  High  Admiral. 


Secretaries  of  State  . 

Committee  of  Privy 
Board  of  Trade. 


Council  for 


Column  II. 
(Name  of  Certifying  Officers.) 

Any  Commissioner,  Secretary,  or  Assis- 
tant Secretary  of  the  Treasury. 

Any  of  the  Commissioners  for  executing 
the  office  of  Lord  High  Admiral,  or 
either  of  the  Secretaries  to  the  said 
Commissioners. 

Any  Secretary  or  Under-Secretary  of 
State. 

Any  Member  of  the  Committee  of  Privy 
Council  for  Trade  or  any  Secretary  or 
Assistant  Secretary  of  the  said  Com- 
mittee. 

Any  Commissioner  of  the  Poor-law  Board, 
or  any  Secretary  or  Assistant  Secretary 
of  the  said  Board. 
Any  Member  of  the  Local  Grovernment 
Board,  or  any  Secretary  or  Assistant 
Secretary  of  that  Board. 


The  late  Poor-law  Board  (abolished 

by  Local  Government  Board  Act, 

1871  (34  &  35  Yict.  c.  70),  s.  2). 
The  Local  Government  Board  (Local 

Government  Board  Act,  1871  (34 

&  35  Yict.  c.  70),  s.  5.    See,  also. 

Public  Health  Act,  1875  (38  &  39 

Yict.  c.  55),  ss.  130,  135,  297  (7) ; 

and  Public  Health  (Ireland)  Act, 

1878  (41  &  42  Yict.  c.  52),  s.  265). 
Board  of  Education  (Board  of  Educa- 
tion Act,  1899  (62  &   63  Yict. 

c.  33) )  (formerly  the  Education 

Department  (Elementary  Educa- 
tion Act,  1870  (33  &   34  Yict. 

c.  75),  s.  83). 

The  Postmaster- General  (Post  Office 

Act,  1908  (3  Edw.7,  c.  48) ). 
A  Secretary  of  State  acting  under 

"The  Artillery  and  Eifle  Eanges 

Act,  1885  "  (48  &  49  Yict.  c.  36), 

s.  6  ;  and  Drill  Grounds  Act,  1886 

(49  &  50  Yict.  0.  5).  _ 
The    Board    of    Agriculture    and  The  President,  Secretary,  or  any  member 

Fisheries  (Documentary  Evidence     of  the  Board,  or  any  person  authorised 

Act,  1895  (58  Yict.  c.  9),  s.  1).  by  the  President  to  act  on  behalf  of  the 

Secretary. 

No  proof  of  the  handwriting  or  official  position  of  the  certifying  officer  is 
required  (Documentary  Evidence  Act,  1868  (31  &  32  Yict.  c.  37),  's.  2  (3) ). 

(r)  As  to  bye-laws  made  by  companies  and  railways,  see  titles  Companies, 
Yol.  Y. ;  Railways  and  Canals.  As  to  bye-laws  made  by  municipal  corpora- 
tions, see  Bohinson  v.  Gregory,  [1905]  1  K.  B.  534,  and  title  Local  Govern- 
ment ;  or  by  other  public  health  authorities,  see  title  Public  Health.  As  to 
bye-laws  for  open  spaces,  see  title  Open  Spaces.  Bye-laws  of  a  county  council 
must  be  proved  by  a  copy  sealed  with  the  council's  seal,  see  Timothy  v.  Fenn' 
(1910),  102  L.  T.  283. 


Any  Member  of  the  Education  Depart- 
ment, or  any  Secretary  or  Assistant 
Secretary  of  that  Department,  or  the 
Board,  or  a  Secretary  or  person  autho- 
rised by  the  President  or  some  member 
of  the  Board  to  act  on  behalf  of -a 
Secretary. 

Any  Secretary  or  Assistant  Secretary  of 
the  Post  Office. 

Any  of  His  Majesty's  Principal  Secre- 
taries of  State. 


Part  IV. — Documentary  Evidence. 


527 


727.  The  journals  of  either  House  of  Parliament  are  proved  by  Sect.  2. 
copies  purporting  to  be  printed  by  the  printer  to  either  House  (a),     Proof  of 

and  are  admissible  as  evidence  of  the  facts  relating  to  parliamentary  Contents  of 

procedure  therein  recorded  (b).  -  . 


Documents. 


(ii.)  Foreign  Judgments  and  Acts  of  State. 

728.  Proclamations,  treaties,  and  other  acts  of  state  of  a  foreign 
state  or  British  colony,  and  judgments,  and  other  judicial  proceed- 
ings of  foreign  (c)  or  colonial  (d)  courts,  and  affidavits,  pleadings, 
and  other  legal  documents  filed  or  deposited  in  such  courts,  may  be 
proved  by  examined  (e)  or  authenticated  (/)  copies  ((/). 

For  the  purposes  of  the  Extradition  Act,  1870  (/i),  foreign  war- 
rants, depositions,  convictions  etc.  are  provable  by  authenticated 
copies  (i).  Under  this  provision,  the  depositions  are  admissible  even 
though  neither  taken  in  the  presence  of  the  accused  nor  in  relation 
to  the  particular  charge  upon  which  extradition  is  demanded  (k). 

Various  statutory  provisions  have  been  made  as  to  the  admissibility 
and  proof  of  depositions  etc.  taken  abroad  (l). 

(iii.)  Ancient  Public  Surveys,  Inquisitions,  and  Assessments. 
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729.  A  public  document  embodying  the  results  of  a  public  Public 
inquiry  or  public  act  made  or  done  by  a  public  officer  is  evidence  g^j^^g^^g^^f 

 — — —  the  facts 

stated  in 

(a)  Evidence  Act,  1845  (8  &  9  Yict.  c.  113),  s.  3.    No  proof  is  necessary  that  them, 
such  copies  were  in  fact  so  printed  {ibid.). 

(b)  A.-G:  V.  Bradlaugh  (1885),  14  Q.  B.  D.  667,  C.  A. 

(c)  For  the  effect  in  England  of  judgments  given  by  foreign  courts,  see  title 
Conflict  of  Laws,  Vol.  II.,  pp.  281  et  seq. 

(cZ)  This  extends  to  all  British  possessions  but  not  to  Scotland.  As  to  proof  of 
colonial  statutes,  see  B.  v.  Brixton  Prison  [Governor),  Ex  parte  Percival  (1907), 
71  J.  P.  148,  and  p.  492,  ante. 

(e)  As  to  examined  copies,  see  Motti-am  v.  Eastern  Counties  Bail.  Co.  (1859),  7 
C.  B.  (N.  s.)  58. 

(/)  The  authenticated  copy  of  an  act  of  state  must  purport  to  be  sealed  with 
the  seal  of  the  state  or  colony  to  which  the  original  document  belongs  ;  the 
authenticated  copy  of  a  judgment  etc.  or  affidavit  etc.  in  the  court  of  any 
foreign  state  or  British  colony  must  purport  either  to  be  sealed  with  the  seal  of 
the  court  to  which  the  original  document  belongs,  or  if  the  court  has  no  seal,  to 
be  signed  by  the  judge  or  one  of  the  judges  of  the  court,  who  must  attach  to 
his  signature  a  statement  in  writing  on  the  copy  that  the  court  has  no  seal 
(Evidence  Act,  1851  (14  &  15  Yict.  c.  99),  s.  7  ;  see  Be  Betts'  Patent  (1862),  1 
Moo.  P.  C.  C.  (n.  s.)  49,  52;  Leishman  v.  Cochrane  (1863),  1  Moo.  P.  C.  0. 
(N.  s.)  315 ;  Loibl  v.  Strampfer  (1867),  16  L.  T.  720 ;  Cavan  v.  Stewart  (1816), 
1  Stark.  525. 

[g)  The  Evidence  Act,  1851  (14  &  15  Yict.  c.  99),  s.  7.  This  Act  contains 
(s.  10)  provisions  as  to  proof  of  Irish  documents  in  England  (see  Be  Malion's 
Trust  (1852),  9  Hare,  459). 

(h)  33  &  34  Yict.  c.  52.    See  also  the  Extradition  Act,  1873  (36  &  37  Yict. 
c.  60),  s.  4. 

(1)  Extradition  Act,  1870  (33  &  34  Yict.  c.  52),  s.  14 ;  and  see  B.  v.  Ganz 
(1882),  9  Q.  B.  D.  93.  The  provisions  as  to  authentication  are  contained  in  s.  15. 
See  title  Extradition  and  Fugitive  Offenders. 

[h)  Be  Counhaye  (1873),  L.  E.  8  Q.  B.  410. 

(l)  The  statutes  deal  mostly  with  the  method  of  taking  evidence  on  commis- 
sion in  certain  cases,  and  are  dealt  with  elsewhere  (see  p.  609,  post).  In  pro- 
ceedings under  the  Fugitive  Offenders  Act,  1881  (44  &  45  Yict.  c.  69),  s.  29, 
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of  the  truth  of  such  facts  therein  stated  as  are  within  the  scope  of 
the  inquiry  (m). 

Thus,  records  or  conveyances  relating  to  Crown  property  (n), 
records  directly  affecting  the  revenues  of  the  Crown  (n),  and  surveys 
of  Crown  property  made  for  public  purposes  (o),  are  public  docu- 
ments in  this  sense,  and  the  same  applies  to  records  in  the  Exchequer 
of  acts  done  by  officers  of  the  Crown  in  assertion  or  derogation  of 
the  King's  title  (j>),  returns  to  a  commission  directing  an  inquiry 
as  to  Crown  lands  (q),  an  ancient  extent  of  Crown  lands  (r),  accounts 


duly  authenticated  copies  of  depositions  are  admissible.    See  title  Extradition 

AND  EUGITIVE  OFFENDERS. 

(m)  The  limits  within  which  the  documents  dealt  with  in  this  sub-section  are 
admissible  are  laid  down  by  Lord  Blackbuhn  in  Sturla  v.  Freccia  (1880),  5 
App.  Gas.  623,  at  p.  643  :  "It  should  be  a  public  inquiry,  a  public  document, 
and  made  by  a  public  officer.  I  do  not  think  that  '  public '  there  is  to  be  taken 
in  the  sense  of  meaning  the  whole  world.  I  think  an  entry  in  the  books  of  a 
manor  is  public  in  the  sense  that  it  concerns  all  the  people  interested  in  the  manor. 
And  an  entry  probably  in  a  corporation  book  concerning  a  corporate  matter,  or 
something  in  which  all  the  corporation  is  concerned,  would  be  public  within  that 
sense.  But  it  must  be  a  public  document,  and  it  must  be  made  by  a  public 
officer.  I  understand  a  public  document  there  to  mean  a  document  that  is  made 
for  the  purpose  of  the  public  making  use  of  it,  and  being  able  to  refer  to  it.  It 
is  meant  to  be  where  there  is  a  judicial,  or  gi^asi- judicial,  duty  to  inquire,  as 
might  be  said  to  be  the  case  with  the  bishop  acting  under  the  writs  issued  by 
the  Crown.  That  maybe  said  to  be  ^-was*- judicial.  He  is  acting  for  the  public 
when  that  is  done ;  but  I  think  the  very  object  of  it  must  be  that  it  should  be 
made  for  the  purpose  of  being  kept  public,  so  that  the  persons  concerned  in  it 
may  have  access  to  it  afterwards."  See  this  case  explained  in  Mercer  v.  Denne, 
[1905]  2  Oh.  538,  0.  A.  ;  and  compare  North  Staffordshire  Rail.  Co.  v.  Hanley 
Corporation  (1909),  73  J.  P.  477,  0.  A.  ;  and  see,  further,  Daniel  v.  Wilkin 
(1852),  7  Exch.  429,  per  Parke,  B.,  at  p.  437.  Note  that  cases  falling 
under  this  head  must  not  be  confused  with  cases  of  entries  by  deceased  persons 
made  in  course  of  private  duty :  the  latter  are  private,  not  public  documents. 
As  to  them,  see  p.  464,  a7ite;  Short  v.  Lee  (1821),  2  Jac.  &  W.  464,  seems  to 
be  a  case  of  that  kind. 

(n)  Mercer  v.  Denne,  supra,  per  Yaughak  Williams,  L.J.,  at  p.  556  ; 
compare  Sturla  v.  Freccia,  supra;  Beaufort  [Duke)  v.  Smith  (1849),  4  Exch. 
450;  Daniel  Y.  Wilkin,  supra;  Rowe  v.  Brenton  (1828),  8  B.  &  0.  737,  cited  in 
note  (o),  infra  ;  Newcastle  [Duke)  v.  Broxtowe  Hundred  (1832),  4  B.  &  Ad.  273. 

(o)  See  Smith  v.  Brownlow  {Earl)  (1870),  L.  E.  9  Eq.  241,  survey  of  manor 
belonging  to  the  Duchy  of  Oornwall  held  admissible  as  evidence  of  the  boundaries 
and  customs  of  the  manor  ;  compare  Beaufort  {Duke)  v.  Smith,  supra ;  Daniel 
V.  Wilkin,  supra;  Manchester  Corporation  v.  Lyons  (1882),  22  Oh.  D.  287, 
299,  0.  A.  Generally,  all  documents  coming  under  this  head  which  relate  to  the 
possessions  or  revenues  of  the  Duchies  of  Oornwall  and  Lancaster  are  admissible 
as  public  documents  owing  to  tlie  special  interest  which  the  Orown  has  in  the 
duchies  ;  see  Roiue  v.  Brenton,  supra,  in  which  case  (1)  a  grant  by  Edward  II. 
to  Piers  de  Gaveston  of  the  County  of  Oornwall,  and  the  confirmation  thereof ; 
(2)  accounts  relating  to  the  Duchy  of  Oornwall  produced  from  the  King's 
Bemembrancer's  office ;  (3)  a  roll  called  an  Assession  EoU  containing  accounts 
of  acts  done  by  commissioners  appointed  in  7  Edward  III.  (1333)  by  the  Earl 
of  Oornwall ;  and  (4)  ancient  leases  and  grants  of  duchy  lands  by  the  Duke  of 
Oornwall,  were  admitted  (compare  Brisco  v.  Lomax  (1838),  8  Ad.  &  El.  198; 
Blandy -Jenkins  v.  Dunraven  {Earl)  (1898),  62  J.  P.  661). 

{p)  Mercer  v.  Denne,  supra,  per  Vaijghan  Williams,  L.  J.,  at  p.  558. 

{q)  Roiue  v.  Brenton,  supra. 

{r)  Rowe  v.  Brenton,  supra.  This  document  was  found  in  the  proper  office, 
and  purported  to  have  been  taken  by  a  steward  of  the  King's  lands.  The  com- 
mission under  which  it  was  taken  could  not  be  found,  but  it  was  presumed  to 
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of  receivers-general  and  other  Crown  officers  (s),  but  not  to  documents 
made  on  behalf  of  the  Crown  for  merely  temporary  or  private  {t) 
purposes,  such  as  a  surve}^  of  Walmer  Castle  taken  by  direction  of 
the  Lord  Warden  of  the  Cinque  Ports,  or  an  estimate  made  by  the 
King's  engineer  for  the  repair  of  Walmer  Castle  (a),  or  depositions 
taken  in  an  information  by  the  Attorney-General  against  persons 
claiming  to  be  entitled  to  the  manor  of  Walmer  for  suffering  the 
destruction  of  a  sea  wall  between  the  sea  and  Walmer  Castle  (b). 

These  cases  must  be  distinguished  from  those  of  documents 
operating  merely  as  admissions  by  the  Crown,  which  are  evidence 
only  as  against  the  Crown  or  persons  claiming  under  it  (c). 

730.  The  following  are  further  instances  of  documents  held  to  other 
fall  within  the  rule  above  stated : — Documents  drawn  up  by  public  ^^^^^Jf^f 
commissioners  (d),    surveyors  (e),    valuers  (/),    customs    house  documents. 


have  been  taken  under  a  proper  authority.  "Considering  that  this  document 
was  found  in  the  proper  office,  and  that  it  would  have  been  a  breach  of  duty  in 
the  person  having  the  custody  of  that  ofRce  to  admit  any  extent  not  duly  taken, 
I  think  we  must,  at  this  distance  of  time,  presume  that  it  was  taken  under 
competent  authority.  The  stat.  4  Edw.  1  says  that  extents  are  to  be  taken,  not 
by  whom.  I  therefore  think  it  was  the  duty  of  each  steward  under  the  Crown 
to  take  extents  from  time  to  time  of  the  lands  under  his  care"  {ibid.,  jjer 
Bayley,  J.,  at  p.  749).  For  another  example,  see  Doe  d.  William  IV.  v.  Roberts 
(1844),  13  M.  &  W.  520,  533. 

(s)  Doe  d.  William  IV.  v.  Boherts,  siqora ;  A.-G.  v.  Hotham  [Lord)  (1823), 
Turn.  &  E.  209. 

{t)  See,  for  example,  Beaufort  {Duke)  v.  Smith  (1849),  4  Exch.  450  ;  and  see 
Phillips  V.  Hudson  (1867),  2  Ch.  App,  243,  where  a  sui*vey  of  a  Crown  manor 
made  under  order  of  the  Crown  was  held  to  have  been  "  a  survey  made  for  the 
purposes  of  the  Crown  and  just  the  same  as  if  it  had  been  a  survey  made  by  a 
private  owner,"  and  therefore  inadmissible  in  an  action  by  copyholders  against 
the  lord.  See  also  Evans  v.  Taiflor  (1838),  7  Ad.  &  El.  617,  where  a  survey  of  a 
manor  belonging  to  the  Duchy  of  Lancaster  produced  from  the  duchy  office 
was  held  inadmissible,  it  not  being  shown  to  have  been  made  for  any  public 
purpose.  Sed  quctre,  whether  on  the  facts  this  objection  is  correct ;  the 
document  was  in  any  event  inadmissible,  as  the  scope  of  the  inquiry  does  not 
appear  to  have  been  regarded. 

(a)  Mercery.  Denne,  [1905]  2  Ch.  538,  C.  A. ;  such  documents,  if  not  otherwise 
admissible,  are  not  admissible  as  entries  by  a  deceased  person  (as  to  which  see 
p.  463,  ante)  {ibid.). 

{b)  Mercer  v.  Denne,  supra. 

(c)  E.g.,  Irish  Society  {Governors  etc.)  v.  Derry  {Bishop)  (1846),  12  CI.  &  Fin. 
64i,  H.  L.  (surrender  made  by  a  former  bishop  to  the  Crown  of  all  livings 
in  Londonderry,  followed  by  a  grant  of  such  livings  by  the  Crown  and  two 
letters  from  the  Crown,  recognising  this  grant,  admitted).  And  as  to  admissions 
generally,  see  p.  456,  a^ite. 

{d)  E.g.,  under  the  Tithe  Commutation  Acts  {Gifard  v.  Williams  (1869),  38 
L.  J.  (CH.)  597,  604)  ;  A.-G.  v.  Antrobus,  [1905]  2  Ch.  188,  193,  194  (tithe  maps 
and  awards;  distinguish  Wilberforce  v.  Hearfield  (1877),  5  Ch.  D.  709,  note  {i), 
p.  531,  post) ;  the  Statute  of  Sewers,  23  Hen.  8,  c.  5  (1531-2)  {B.  v.  Leigh  (1840), 
10  Ad.  &  El.  398;  Neto  Romney  Corporations.  New  Bomney  {Commissioners  of 
Seiuers),  [1892]  1  Q.  B.  840)  ;  the  Charitable  Trusts  (Eecovery)  Act,  1891  (54  &  55 
Vict.  c.  17),  s.  5;  the  Merchant  Shipping  Act,  1854  (17  &  18  Yict.  c.  104), 
6.  18  (see  The  Little  Lizzie  (1870),  L.  E.  3  A.  &  E.  56);  in  Doe  d.  Chetham, 
Strode  v.  Seaton  (1834),  2  Ad.  &  El.  171,  assessments  by  Commissioners  of  Land 
Tax  showing  that  at  a  certain  date  property  was  assessed  in  a  certain  name, 
were  admitted  to  show  that  the  property  at  that  date  belonged  to  a  person  of 
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(e),  (/)  For  notes  (e)  and  (/)  see  next  page. 
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Sect.  2,     searchers  (g)  appointed  under  statute  or  otherwise ;  Domesday 
Proof  of    Book  (h)  ;  returns  made  by  a  bishop  in  obedience  to  Exchequer 
Contents  of  writs  (i)  ;  entries  made  by  a  bishop  on  his  visitation,  if  he  had  a 
Documents,  right  to  make  them  (k)  ;  collations  from  the  bishop's  registry  (I) ; 

inquisitions  taken  under  a  commission  of  lunacy  (m),  and  recitals 
in  orders  drawn  up  by  a  master  in  lunacy  (n) ;  public  surveys 
taken  under  an  order  of  the  Crown  (o)  or  the  Commonwealth  (p)  ; 
the  taxation  of  Pope  Nicholas  made  in  1291  (q) ;  an  inquisition  on 
the  writ  of  ad  quod  damnum  made  in  37  Edward  III.  (?•)  ;  extracts 
from  hundred  rolls  taken  by  special  commissioners  in  3  Edward  I.  (s) ; 
presentments  in  a  manor  court  setting  forth  the  bounds  of  the 
manor  (t) . 

In  the  case  of  a  return  to  a  royal  commission,  the  document  is 
not  admissible  unless  signed  and  sealed  by  the  Commissioners  (u). 


that  name;  com]3are  Newcastle  {Duke)  v.  Broxtowe  Hundred  (1832),  4  B.  &  Ad. 
273,  and  Doe  d.  Smith  v.  Cartwright  (1824),  1  C.  &  P.  218  ;  Johnson  v.  Thomp- 
son (1850),  15  L.  T.  (o.  s.)  43*7.  For  allowances  of  poor  rate  by  justices,  see 
Poor  Eate  Assessment  and  Collection  Act,  1869  (32  &  33  Vict.  c.  41),  s.  18,  and 
p.  541,  post.  Other  examples  are  an  inquisition  under  an  order  of  the  House 
of  Commons  as  to  fees  payable  in  certain  offices  {Green  v.  Hewett  (1793),  Peake, 
213,  [182]  ) ;  inquisition  under  the  Exchequer  seal  as  to  seisin  of  lands  {Tooker 
V.  Beaufort  {Duke)  (1757),  1  Burr.  146). 

(e)  Evaas  v.  Merthyr  Tydfil  Urban  Council,  [1899]  1  Ch.  241,  0.  A.,  distin- 
guishing Phillips  Y.  Hudson  (1867),  2  Ch,  App.  243;  compare  R.  v.  Norfolk 
County  Council  (1910),  26  T.  L.  R.  269,  cited  note  {n),  p.  532,  post. 

(/)  Under  the  Valuation  (Metropolis)  Act,  1869(32  &  33  Vict.  c.  67),  s.  45, 
valuation  lists  made  under  this  Act  are  conclusive  evidence  for  the  purpose 
of  certain  rates,  taxes,  and  qualifications. 

{g)  Johnson  v.  Ward  (1806),  6  Esp.  47. 

{h)  Rowe  V.  Brenton  (1828),  8  B.  &  C.  737  ;  Newcastle  {Duke)  v.  Broxtowe 
Hundred,  supra. 

{i)  Irish  Society  {Governors  etc.)  v.  Derry  {Bishop)  (1846),  12  CI.  &  Fin.  641, 
H.  L. 

{k)  Sturla  v.  Freccia  (1880),  5  App.  Cas.  623,  per  Lord  Blackbuen,  at  p.  646. 

{I)  Irish  Society  {Governors  etc.)  v.  Derry  {Bishop),  supra;  Graves  {Lord)  v. 
Fisher  (1834),  3  CI.  &  Fin.  1,  H.  L. 

(m)  Fatdder  v.  Silk  (1811),  3  Camp.  126;  Prinsep  and  Fast  India  Go.  v. 
Dyce  Sombre  (1856),  10  Moo.  P.  C.  0.  232. 

{n)  Harvey  v.  R.,  [1901]  A.  C.  601,  P.  C. 

(o)  F.g.,  the  survey  of  26  Hen.  8,  1534-5 ;  Bullen  v.  Micliel  (1816),  2 
Price,  399;  Graves  {Lord)  y.  Fisher,  supra.  In  Armstrong  v.  Hevntt  (1817),  4 
Price,  216,  a  statement  in  this  survey  that  the  vicar  was  entitled  to  tithe- 
hay  generally  was  held  not  to  supply  the  absence  of  proof  of  perception 
from  the  lands  in  question;  compare  Drake  v.  Smyth  (1818),  5  Price,  369. 

(_2>)  Freeman  v.  Read  (1863),  4  B.  &  S.  174,  where  the  de  facto  authority  of 
the  Commonwealth  Parliament  appears  to  have  been  the  ground  on  which 
the  document  was  received ;  distinguish  Beaufort  {Duke)  v.  Smith  (1849), 
4  Exch.  450,  where  the  document  was  rejected  not  because  it  was  made 
under  order  of  the  Commonwealth  Parliament,  but  because  it  was  a  private 
document  being  a  survey  of  a  manor  and  seignory  granted  by  Parliament  to 
Oliver  Cromwell,  see  per  Pauke,  B.,  at  p.  470. 

{q)  Bullen  v.  Michel,  supra,  where  this  survey  was  held  admissible  as  to  the 
rate  and  value  at  which  the  persons  employed  on  it  thought  fit  to  estimate 
the  living  ;  compare  Drake  v.  Smyth,  supra. 

(r)  B'ullen  v.  Michel,  supra  ;  this  was  only  held  admissible  to  prove  contem- 
porary reputation  as  to  the  value  of  the  land  in  question. 

{s)  Newcastle  {Duke)  v.  Broxtowe  Hundred,  supra. 

{t)  Evans  Y.  Rees  (1839),  10  Ad.  &  El.  151. 

{u)  The  Slane  Peerage  (1835),  5  CI.  &  Fin.  23,  H.  L. 
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Other  examples  are  provided  by  statements  and  reports  made  by 
persons  in  a  public  position  (a)  as  to  matters  in  which  the  public 
are  interested,  such  as  memoranda  entered  by  a  former  vicar  in  an 
ancient  parochial  register  (b),  papers  handed  over  to  an  incumbent 
by  the  representatives  of  his  predecessor  as  papers  belonging  to 
the  parish  (c),  answers  by  a  clergyman  to  questions  addressed  by 
the  bishop  on  the  occasion  of  an  augmentation  by  the  Governors  of 
Queen  Anne's  Bounty  (d),  ecclesiastical  terriers  (c) ,  entries  in  books 
kept  at  the  First  Fruits  Office  (/),  plans  deposited  by  a  railway 
company  with  a  local  authority  in  connection  with  a  proposal  to 
make  a  light  railway  (g). 

But  although  the  document  may  be  properly  of  a  public  nature, 
it  is  not  admissible  to  prove  any  facts  therein  stated  which  do  not 
fall  within  the  scope  of  the  writer's  authority  (h). 

Moreover,  documents  falling  under  the  present  head  are  not 
necessarily  admissible  to  prove  the  facts  therein  stated  against  all 
the  world  and  for  every  purpose ;  whether  or  not  this  is  so,  must 
depend  upon  the  nature  of  the  document  and  the  objects  for  which 
it  was  drawn  up  (i). 
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(a)  Or  having  competent  means  of  knowledge  in  the  matter  ( Vyner  v.  Wirrall 
Rural  District  Council  (1909),  73  J.  P.  242). 
{h)  Drake  v.  Smijih  (1818),  5  Price,  369. 

(c)  Earl  V.  Leiuis  (1801),  4  Esp.  1,  where  the  boundary  of  the  parish  was  the 
question  in  issue. 

{d)  Carr  v.  Mosti/n  (1850),  5  Exch.  69. 

(e)  Drake  v.  Smyth,  supra;  R.  v.  Hall  (1866),  L.  E.  1  Q.  B.  632.  The  terrier 
must  be  signed  by  parishioners  or  parish  officers  [Earl  v.  Lewis,  sajpra). 

(/)  Irish  Society  {Governor  etc.  )  v.  Derry  [Bishop)  (1846),  12  CI.  &  Fin. 
641,  H.  L.,  where  the  entries  were  held  admissible  to  show  the  fact  of  a  collation 
to  a  living  by  the  bishop  at  a  particular  time. 

[g)  A. -(jr.  V.  Antrohus,  [1905]  2  Ch.  188, 192,  where  the  question  was  whether  a 
certain  track  was  a  public  way  ;  and  plans  were  admitted  to  show  that  the 
company  proposed  to  carry  their  line  upon  an  embankment  across  it  without 
making  provision  for  continuing  the  alleged  way. 

(A)  See  Nothard  v.  Pepper  (1864),  17  O.B.  (n.  s.)  39,  in  an  action  for  damages 
by  collision,  examination  of  the  master  of  the  plaintiff 's  ship  taken  by  the 
Receiver  of  Wrecks  held  not  admissible  for  the  purpose  of  proving  that  th« 
damage  done  to  the  plaintiff's  ship  was  on  her  port  bow,  the  question  which 
ship  caused  the  damage  not  being  one  into  which  the  receiver  had  authority 
to  inquire.  See  also  A.-G.  v.  Antrohus,  supra,  at  p.  194.  In  Jones  v. 
White  (1717),  1  Stra.  68,  it  was  left  open  whether  a  finding  on  a  coroner's 
inquest  that  a  suicide  was  insane  is  admissible  (compare  R.  v.  Gregory  (1846), 
15  L.  J.  (m.  c.)  38);  Glossop  v.  Pole  (1814),  3  M.  &  S.  175  (action  against  a 
sheriff  for  a  false  return  of  nulla  bona ;  inquisition  as  to  goods  taken  under  a 
fi.  fa.  and  finding  that  they  were  property  of  a  third  person  rejected  as 
outside  the  scope  of  the  sheriff's  duty) ;  compare  Leighton  v.  Leighton  (1720), 
1  Stra.  308 ;  Latkow  v.  Earner  (1795),  2  Hy.  Bl.  437. 

(i)  Wilherforce  v.  Hearfield  (1877),  5  Ch.  D.  709,  tithe  commutation  map 
rejected  in  a  case  of  disputed  ownership,  nan  ohst.  s.  64  of  the  Tithe  Act,  1836 
(6  &  7  Will.  4,  c.  71).  "Tithe  commutation  maps  were  never  intended  by  the 
legislature  to  be  evidence  as  between  two  parties  of  their  title  to  land,"  per 
Jessel,  M.R.,  at  p.  710  ;  distinguish  Giffard  v.  Williams  (1869),  38  L.  J.  (ch.) 
597.  ^  See  also  The  Little  Lizzie  (1870),  L.  R.  3  A.  &  E.  56  (Board  of  Trade 
inquiiy  as  to  negligence  of  a  master  under  the  Merchant  Shipping  Acts  not 
admissible  against  the  owners) ;  The  Solway  (1885),  10  P.  D.  137  (letter  of 
master  admissible  against  owners  as  evidence  of  facts  stated  but  not  of  opinion) ; 
compare  Admiralty  {Lords  Commissioners)  v.  Aberdeen  Steam  Traivling  and  Fish- 
ing Co.,  Ltd.,  [1909]  S.  C.  335 ;  Coleman  v.  ICirkaldy,  [1882]  W.  N.  103  (ordnance 
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731.  Where  the  document  is  of  a  private  nature  it  is  not 
admissible  under  this  head  {k).  Some  examples  of  documents 
which  have  been  held  to  be  private  have  already  been  given. 
The  following  may  be  added  : — Books,  pedigrees  etc.  drawn  up  by 
the  College  of  Heralds  otherwise  than  in  the  discharge  of  an  official 
duty  {I),  a  certificate  by  a  customs  house  officer  certifying  the 
measurement  and  tonnage  of  a  vessel  (m),  a  report  by  the  master 
of  a  foreign  vessel  made  to  customs  house  officers  as  to  the  burthen 
of  his  ship  and  the  number  of  the  crew  (m),  maps  and  plans  prepared 
in  the  seventeenth  century  by  direction  of  the  Board  of  Ordnance 
an  old  chart  in  possession  of  the  Admiralty  not  shown  to  be  an 
Admiralty  chart  (o),  ancient  private  maps  ( ^9) ,  a  confidential  report 
by  a  magistrate  or  other  public  person  made  under  the  direction  of 
the  Crown  or  the  Executive  (q),  a  report  by  a  foreign  Government 
on  a  question  submitted  to  it  as  to  the  fitness  of  a  person  to  be 
appointed  as  its  diplomatic  agent  (r),  a  private  survey  of  land  (s), 
an  old  "  collection  of  monumental  inscriptions  in  country 
churches  "  {t). 

The  report  of  a  public  analyst  is  not  admissible  to  prove  the 
facts  therein  stated  {a),  nor  are  the  returns  of  the  Meteorological 
Office  (h). 


map  inadmissible  in  case  of  disputed  title) ;  and  compare  Hammond  v.  Bradstreet 
(1854),  10  Exch.  390  ;  Frost  v.  Richardson  (1910),  103  L.  T.  22  (tithe  maps  are 
not  evidence_,  but  a  map  annexed  to  an  inclosure  award  may  be  evidence  against 
an  owner  of  land  comprised  in  the  award). 

{h)  It  may  be  admissible  under  some  other  head,  e.g.,  as  a  statement  by  a 
deceased  person  (see  p.  463,  ante),  or  as  an  admission  (see  p.  456,  ante), 

(Z)  The  Shreiusbury  Peerage  (1858),  7  H.  L.  Cas.  1  (the  documents  rejected 
on  this  ground  were  (a)  a  book  called  *'  Arms  and  Descents  of  the  Nobility 
E.  16,"  produced  from  the  Heralds'  Office,  and  (b)  a  pedigree  "touching  the 
name  and  families  of  Talbots"  in  the  handwriting  of  a  former  Garter  King  of 
Arms) ;  see  p.  533,  post,  for  the  special  rules  applicable  in  peerage  cases. 

(m)  Huntley  v.  Donovan  (1850),  15  Q.  B.  96  (in  neither  case  was  there  any 
public  duty). 

(n)  Mercer  v.  Denne,  [1904]  2  Oh.  534,  541  ;  affirmed  [1905]  2  Oh.  538,  0.  A. 
In  R.  V.  Norfolk  County  Council  (1910),  26  T.  L.  E.  269,  Jelf,  J.,  admitted 
ancient  maps  purporting  to  have  been  made  by     The  King's  Geographer." 

(o)  Mercer  v.  Denne,  supra. 

(p)  Hammond  v.  Bradstreet  (1854),  10  Exch.  390  ;  and  see  p.  563,  p)ost,  as  to 
private  maps. 

{q)  Sturla  V.  Freccia  (1880),  5  App.  Oas.  623,  644 ;  compare  Polini  v.  Grey, 
Bturla  V.  Freccia  (1879),  12  Oh.  D.  411,  428,  0.  A. 

(r)  Sturia  v.  Freccia,  supra.  Qucere  whether  reports  made  by  or  by  the  direc- 
tion of  a  foreign  Government  could  in  any  event  be  admitted  under  this  rule. 

(s)  Daniel  v.  Wilkin  (1852),  7  Exch.  429  (document  purporting  to  be  a 
presentment  by  a  jury  of  survey,  but  with  no  jurors'  signatures  nor  anything 
to  show  under  what  authority  the  survey  was  made).  "  The  ground  on  which  a 
survey  made  by  officers  of  the  Orown  under  a  commission  is  received  is,  that  it 
is  presumed  that  they  acted  in  accordance  with  their  public  duty,  and  have 
stated  nothing  in  their  inquisition  or  survey  which  is  contrary  to  the  fact.  But 
•no  such  presumption  of  truth  attaches  to  a  survey  belonging  to  a  private 
individual,  although  the  presentment  of  a  jury  might  be  evidence  of  reputation  " 
{ihid.,  per  Parke,  B.,  at  p.  437). 

(t)  Held  inadmissible  to  show  what  had  been  the  inscription  on  a  partly 
defaced  tomb  {The  ShreiosUcry  Peerage,  supra).  For  inscriptions,  see,  further, 
p.  564,  post. 

(a)  Shortt  v.  Robinson  (1899),  63  J.  P.  295. 

{h)  Burroius  v.  Bedford  School  Board  (1902),  18  T.  L.  B.  292. 
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In  peerage  cases  special  principles  apply  (c),  and  numerous 
documents  have  been  admitted  which  are  not  strictly  of  a  public 
nature  (d),  and  would  not  be  admitted  in  other  cases  (e). 

(iv.)  Birth,  Marriage,  and  Death  Certificates. 
(a)  Of  the  Registrar-General  of  England. 

732.  A  certified  copy,  purporting  to  be  sealed  or  stamped  with 
the  seal  of  "  The  General  Register  Officer  "  for  keeping  a  register 
of  births,  deaths,  and  marriages  in  England  is  to  be  received  as 
evidence  of  the  birth,  death,  or  marriage  to  which  the  same  relates, 
without  any  further  or  other  proof  of  such  entry  (/).  Every 
entry  of  a  birth  or  a  death  must  be  signed  by  the  informant  {g) ; 
and  in  the  case  of  a  birth  or  death  since  1874,  must  be  signed 
by  the  superintendent  registrar  if  the  registration  took  place  more 
than  three  but  not  more  than  twelve  months  after  such  birth  or 
death,  or  must  be  made  on  the  authority  of  the  Registrar-General 
if  the  registration  took  place  more  than  twelve  months  after  such 
birth  or  death  {li) . 

A  birth  certificate  of  the  Registrar- General  proves  the  fact  and 
date  of  birth  (i),  christian  name  and  sex  of  person  born,  names  of 
parents  and  rank  or  profession  of  father  (k),  and,  where  the 
Registrar-General  thinks  fit  so  to  direct,  the  place  of  birth  (/). 

A  death  certificate  of  the  Registrar-General  proves  the  fact  {m) 
and  date  of  death,  the  sex,  age,  rank  or  profession  of  the  dead 

(c)  See  Polini  v.  Greij,  Sturla  v.  Freccia  (1879),  12  Ch.  D.  411,  C.  A.,  per 
James,  L.J-.,  at  p.  428. 

(d)  E.g.,  The  Shreiushury  Peerage  (1858),  7  H.  L.  Cas.  1,  where  a  visitation 
was  admitted  purporting  to  have  been  taken  by  deputation  from  Clarenceux  King 
of  Arms,  and  also  a  record  of  a  Eoyal  Warrant  of  Precedence  produced  from  the 
Heralds'  Office.  In  The  Slane  Peerage  (1835),  5  CI.  &  Fin.  23,  H.  L.,  an  old  MS. 
book,  purporting  to  be  copied  from  contemporaneous  Lords'  Joui'nals  (which 
were  not  in  existence)  by  an  officer  whose  duty  it  was  to  prepare  lists  of  peers 
present  and  absent  was  held  admissible  to  prove  that  a  peer  had  taken  his  seat. 

(e)  Polini  v.  Greg,  Sturla  v.  Freccia,  supra. 

If)  Marriage  Act,  1836  (6  &  7  Will.  4,  c.  85);  Births  and  Deaths  Eegistra- 
tion  Act,  1836  (6  &  7  Will.  4,  c.  86),  s.  38 ;  Births  and  Deaths  Eegistration  Act, 
1874  (37  &  38  Vict.  c.  88) ;  Marriage  Act,  1808  (61  &  62  Vict.  c.  58),  ss.  4,  7,  11  ; 
B.  V.  Weaver  (1873),  L.  E.  2  C.  C.  E.  85  ;  Hubhard  v.  Lees  and  Purden  (1866), 
L.  E.  1  Exch.  255 ;  see  also  titles  Burial  and  Cremation,  Vol.  III.,  p.  555; 
Ecclesiastical  Law,  Vol.  XL,  pp.  686,  et  passim ;  Eegistration  oe  Births, 
Deaths,  and  Marriages. 

[g)  I.e.,  the  person  who,  under  the  Acts,  must  give  the  information  to  the 
registrar  ;  see  the  Births  and  Deaths  Eegistration  Act,  1836  (6  &  7  Will.  4,  c.  86), 
ss.  20,  21,  25,  26;  and  as  to  the  duty  to  notify  in  places  where  the  Notification 
of  Births  Act,  1907  (7  Edw.  7,  c.  40),  is  adopted,  see  that  Act. 

(A)  Births  and  Deaths  Eegistration  Act,  1836  (6  &  7  Will.  4,  c.  86),  s.  27  ; 
Births  and  Deaths  Eegistration  Act,  1874  (37  &  38  Vict.  c.  88),  s.  38. 

(?)  Wilton  &  Co.  V.  Phillips  (1903),  19  T.  L.  E.  390  ;  In  the  Estate  of  Goodrich, 
Payne  v.  BenneU,  [1904]  P.  138,  disapproving  Be  Wintle  (1870),  L.  E.  9  Eq. 
373. 

{k)  Births  and  Deaths  Eegistration  Act,  1836  (6  &  7  Will.  4),  c.  86),  Sched.  A. 
{I)  Births  and  Deaths  Eegistration  Act,  1837  (7  Will.  4  &  1  Vict.  c.  22), 
s.  8. 

(m)  Parkinson  v.  Francis  (1846),  15  Sim.  160;  Traill  y.  KihUewhite  (184:6),.  10 
Jur.  107  ;  Biseleij  v.  Shepherd  (1873),  21  W.  E.  782  ;  Be  Valter's  Trust,  [1887] 
W.  N.  128. 
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person  and  the  cause  of  death  (n),  and,  where  the  Eegistrar-General 
thinks  fit  so  to  direct,  the  place  of  death  (o). 

A  marriage  certificate  of  the  Registrar-General  proves  the 
fact  {p )  and  date  of  the  celebration  of  the  marriage,  the  name,  age  or 
non-age,  condition,  rank  or  profession,  and  residence  of  the  parties, 
and  the  name  and  rank  or  profession  of  the  father  of  each  party  (q). 

An  extract  from  a  register  of  births,  deaths,  or  marriages,  if 
purporting  to  be  signed  by  the  officer  to  whose  custody  the  original 
is  intrusted,  is  evidence  on  its  mere  production  (?•), 

(b)  Foreign  Registers, 

733.  At  common  law,  foreign  registers  (including  in  that  term 
those  of  Scotland,  Ireland,  and  the  Channel  Islands)  and  colonial 
registers,  are  admissible  in  English  courts  to  prove  the  facts  stated 
therein,  provided  they  are  required  to  be  kept  by  the  law  of  the 
country  to  which  they  belong  or  by  English  law.  When  the 
registers  are  themselves  admissible  in  evidence,  certified  and 
examined  copies  (s)  of  entries  therein  are  also  admissible  {t). 

{n)  Births  and  Deaths  Eegistration  Act,  1836  (6  &  7  Will.  4,  c.  86),  Sched.  B. 

(o)  Births  and  Deaths  Eegistration  Act,  1837  (7  Will.  4  &  1  Vict.  c.  22),  s.  8. 
For  cases  in  which  an  entry  or  certified  copy  of  an  entry  of  a  birth  or  death  in 
a  register  of  such  birth  or  death  is  admissible  in  evidence,  see  Births  and 
Deaths  Eegistration  Act,  1874  (37  &  38  Vict.  c.  88),  s.  38. 

(_p)  R.  V.  Halves  (1847),  1  Den.  270. 

[q)  Births  and  Deaths  Eegistration  Act,  1836  (6  &  7  Will.  4,  c.  86),  Sched.  C. 
\r)  Evidence  Act,  1851  (14  &  15  Vict.  c.  99),  s.  14 ;  R.  v.  Weaver  (1873),  L.  E. 
2  C.  C.  E.  85. 

(s)  As  to  examined  copies,  see  p.  524,  ante.  A  certified  copy  must  be  certified 
by  the  officer  to  whose  custody  the  original  is  intrusted. 

{t)  Lijell  V.  Kennedy,  Kennaly  v.  Lyell  (1889),  14  App.  Cas.  437,  per  Lord 
SELBOEisrE,  at  p.  448  :  "Foreign  registers,  or  certified  extracts  from  them,  are 
receivable  in  evidence  as  to  those  matters  which  are  properly  and  regularly 
recorded  in  them  when  it  sufficiently  appears  that  they  have  been  kept  under 
the  sanction  of  public  authority  and  are  recognised  by  the  tribunals  of  the 
country  where  they  are  kept  as  authentic  records."  In  the  following  cases 
foreign  or  colonial  registers,  or  extracts  from  them  duly  certified  by  the  officials 
to  whose  custody  the  originals  were  intrusted,  were  admitted  in  evidence  : — 
Alsop  V.  Boiutrell  (1619),  Cro.  Jac.  541  (certificate  of  marriage  under  seal  of 
minister  at  Utrecht)  ;  Roscommon's  [Earl]  Claim  (1828),  6  01.  &  Fin.  97,  105, 
H.  L.  (copies  of  registers  kept  at  churches  in  Ireland)  ;  The  Vaux  Peerage  (1837), 
5  01.  &Fin.  526,  H.  L.  (funeral  certificate  contained  in  book  entitled  "  Funeral 
Certificates  of  the  Nobility,"  preserved  in  the  Heralds'  OoUege) ;  MilliganY. 
Mitchell  (1837),  3  My.  &  Or.  72  (extract  from  minute  book  of  a  Scotch  chapel) ; 
Cood  (otherwise  Cocde)  v.  Good  (otherwise  Goode)  (1838),  1  Curt.  755  (copy  of 
entry  in  marriage  register  at  Barbados)  ;  O'Connor  v.  Malone  (1839),  6 
01.  &  Fin.  572,  576,  H.  L. ;  Malone  v.  L' Estrange  (1839),.  2  I.  Eq.  E.  16  (entries  of 
marriages  in  books  kept  at  Eoman  Catholic  chapels  in  Duhlin) ;  The  Perth  Earldom 
(1848),  2  H.  L.  Cas.  865  (copies  of  French  registers)  ;  Re  Forbes  (1852),  1  W.  E. 
32  (extract  from  register  kept  at  consulate  'of  Madeira) ;  Ratcliff  v.  Ratclif  and 
Anderson  (1859),  1  Sw.  &  Tr.  467  (authenticated  copy  of  entry  in  marriage 
register  in  India)  ;  Abbott  v.  Abbott  and  Godoy  (1860),  29  L..  J.  (p.  M.  &  A.)  57 
(extract  from  marriage  register  in  Chili)  ;  Evans  v.  Ball  (1878),  38  L.  T.  141  (copy 
of  register  in  Nova  Scotia) ;  The  Lauderdale  Peerage  (1885),  10  App.  Cas.  692,  698 
(marriage  register  kept  at  church  in  New  York)  ;  Burnaby  v.  Baillie  (1889),  42 
Ch.  D.  282  (examined  copy  of  entry  in  French  register  of  births) ;  Wallace  v, 
Wallace  (1896),  74  L.  T.  253  (certified  copy  of  entry  in  marriage  register  kept 
at  a  church  in  Dublin). 

In  the  following  cases  foreign  or  colonial  registers  or  extracts  from  them  duly 
certified  by  the  officials  to  whose  custody  the  originals  were  intrusted  were  not 
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Various  Acts  have,  however,  been  passed  by  the  legislature  with 
provisions  similar  to  those  of  the  Births  and  Deaths  Registration 
Acts,  1836  and  1874,  to  provide  for  the  better  registration  of  births, 
marriages  and  deaths,  and  to  enable  foreign  and  colonial  registers 
and  copies  thereof  to  be  admissible  in  evidence.  In  the  case  of 
births,  marriages  and  deaths  in  Scotland,  certified  copies,  stamped 
with  the  seal  of  the  General  Register  Ofiice  in  Edinburgh,  of  entries 
in  certified  copy  register-books,  kept  in  that  office,  are  admissible  in 
evidence,  to  prove  the  facts  stated  in  such  entries  (u).  Similar  Ireland, 
provisions  have  been  made  with  regard  to  the  registration  of 
births,  deaths  and  marriages  in  Ireland  (w),  and  of  births  and 
deaths  on  board  His  Majesty's  ships  (a;),  British  ships  (a),  and  British  ships, 
foreign  ships  carrying  passengers  to  or  from  any  port  in  the 
United  Kingdom  (b),  and  of  any  records  made  in  regimental  books 
in  pursuance  of  military  duty  (c).  Provisions  have  also  been  made 
for  admitting  in  evidence  certified  copies  of  the  transcripts  delivered 
to  the  General  Register  Office  in  London  of  registers  of  marriages 
of  Christians  in  India  (d),  and  in  the  Ionian  Islands  (e).  Lastly, 


India  and 
abroad. 


admitted  in  evidence  : — Buet  v,  Le  Mesurier  (1786),  1  Cox,  Eq.  Cas.  275  (copy  of 
register  of  baptism  from  Guernsey);  Leader  v.  Ba7-ry{l'i9o),  1  Esp.  353  (examined 
copy  of  entry  in  marriage  register  kept  at  chapel  of  Swedish  ambassador  in 
Paris)  ;  Conway  (otherwise  Beazley)  v.  Beazley  (1831),  3  Hag.  Ecc.  639,  651 
(copies  of  entries  in  marriage  register  kept  at  episcopal  chapel  in  Edinburgh) ; 
Athlone's  {Earl)  Claim  (1841),  8  CI.  &  Fin.  262,  H.  L.  (attested  copy  of  entry  in 
marriage  register  kept  at  hotel  of  British  ambassador  in  Paris)  ;  Duferin  and 
Clanhoye's  (Lord)  Claim  (1848),  2  H.  L.  Cas.  47  (certificate  of  baptism  from  the 
chaplain  of  the  British  ambassador  at  Florence) ;  Ennis  v.  Carroll  (1868),  17 
W.  E,.  34'4  (entries  in  register  kept  at  Roman  Catholic  chapel  in  Ireland). 
These  registers  of  course  only  prove  the  fact  of  marriage,  not  its  validity.  As 
to  the  validity  of  marriage  celebrated  abroad,  see  title  Conflict  of  Laws, 
Yol.  VI.,  pp.  252  et  seq. 

(u)  Registration  of  Births,  Deaths  and  Marriages  (Scotland)  Acts,  1854  (17  & 
18  Yict.  c.  80),  1855  (18  &  19  Yict.  c.  29),  and  1860  (23  &  24  Yict.  c.  85) ; 
Marriage  (Scotland)  Act,  1856  (19  &  20  Yict.  c.  96),  s.  2 ;  and  see  Wiglei/  v. 
Treasury  Solicitor,  [1902]  P.  233  ;  Lyell  v.  Kennedy,  Kennedy  v.  Lijell  (1889), 
14  App.  Cas,  437.  As  the  Evidence  Act,  1845  (8  &  9  Yict.  c.  113),  does  not 
extend  to  Scotland  {ibid.,  s.  5),  it  is  apparently  still  necessary  to  prove,  the 
signature  and  official  character  of  the  person  signing  the  extract. 

{lu)  Marriages  (Ireland)  Act,  1844  (7  &  8  Yict.  c.  81) ;  Marriage  Law  (Ireland) 
Amendment  Acts,  1863  (26  &  27  Yict.  c.  27),  and  1873  (36  &  37  Yict.  c.  16) ; 
Matrimonial  Causes  and  Marriage  Law  (Ireland)  Amendment  Act,  1870  (33  &  34 
Yict.  c.  110)  ;  and  see  Whitton  v.  Whitton  (1900),  69  L.  J.  (p.)  126. 

{x)  Births  and  Death  Registration  Act,  1874  (37  &  38  Yict.  c.  88),  s.  37. 

(a)  Merchant  Shipping  Act,  1894  (57  &  58  Yict.  c.  60),  s.  254. 

{h)  Ihid.,  ss.  254,  339. 

(c)  A  record  purporting  to  be  signed  by  the  commanding  officer  is  evidence 
of  the  facts  stated,  and  a  copy  certified  by  the  person  having  the  custody  is 
evidence  of  the  record  (Army  Act,  1881  (44  &  45  Yict.  c.  58),  s.  163  (1)  (g),  (h) ) ; 
and  see  Adams  v.  Adams,  [1900]  W.  N.  32,  and  Gleen  v.  Gleen  (1900),  17  T.  L.  R.  62. 

{d)  Indian  Christian  Marriage  Act,  1872  (Indian  Act  XY.  of  1872).  And 
see  Quee7i's  Proctor  v.  Fry  (1879),  48  L.  J.  (p.)  68;  Regan  v.  Regan  (1892), 
67  L.  T.  720  ;  Westmacott  v.  Westmacott,  [1899]  P.  183 ;  Be  Gruyther  v.  Be 
Gruyther  (1900),  Times,  2nd  November.  The  copies  are  certified  by  the  person 
intrusted  under  the  Indian  Christian  Marriage  Act,  1872  (Act  XY.  of  1872), 
with  the  custody  of  any  marriage  or  certificate  in  duplicate  required  to  be  kept 
or  delivered  under  that  Act  (Indian  Christian  Marriage  Act,  1872  (Act  XY.  of 
1872),  s.  80). 

(e)  Ionian  Isles  Marriage  Act,  1860  (23  &  24  Yict.  c.  86),  s.  4.  The  copies  were 
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Sect.  2.     provision  has  been  made  for  the  registration  of  marriages  of  British 
Proof  of     subjects,  celebrated  anywhere  abroad  by  marriage  officers  (/). 
Contents  of  Duplicate  registers  are  kept,  and  one  of  them  when  filled  up  must 
Documents.        forwarded  to  the  General  Kegister  Office  in  London  (^^).  The 
provisions  of  the  Births  and  Deaths  Kegistration  Acts,  i836  and 
1874,  with  regard  to  certified  copies  are  made  applicable  to  this 
Act  {h). 

(v.)  Parish  and  other  Registers  and  Records  of  Baptisms,  Marriages, 
and  Burials. 

Parish  734.  Parish  registers  (i),  being  public  documents,  are  admissible 

register.  evidence  to  prove  the  facts  stated  therein,  on  their  mere  produc- 

tion from  proper  custody  (k).  Even  at  common  law,  duly  certified 
copies  of  entries  therein  were  receivable  in  evidence  without  the 
production  of  the  registers  themselves  (l) ;  and  it  has  been  enacted 
by  statute  that  where  any  document  is  of  such  a  public  nature  as 
to  be  admissible  in  evidence  on  its  mere  production  from  proper 
custody,  any  copy  or  extract  therefrom,  either  proved  to  be  an 
examined  copy  or  extract  or  purporting  to  be  signed  and  certified 
as  a  true  copy  or  extract  by  the  officer  having  the  custody  of  the 
original,  is  admissible  in  proof  of  the  contents  of  such  document 


to  be  certified  under  the  hand  of  the  Lord  High  Commissioner  of  the  Ionian 
Islands;  but  see  stat.  (1864)  2*7  &  28  Yict.  c.  77,  ss.  7,  8,  by  which  the  copies 
were  to  be  certified  under  the  signature  and  official  seal  of  the  Secretary  of  the 
Lord  High  Commissioner. 

(/)  Foreign  Marriage  Act,  1892  (55  &  56  Yict.  c.  23),  which  repeals  the 
Consular  Marriage  Acts,  1849  (12  &  13  Vict.  c.  68)  and  1868  (31  &  32  Vict.  c.  61) ; 
Marriage  Act,  1890  (53  &  54  Vict.  c.  47).  For  definition  of  marriage  officer, 
see  Foreign  Marriage  Act,  1892  (55  &  56  Yict.  c.  23),  s.  11. 

{g)  Ibid.,  ss.  9,  10. 

{h)  lUd.,  s.  17. 

{i)  On  the  subject  of  parish  registers  in  general,  see  Burn's  History  of  Parish 
Eegisters. 

{k)  70th  Canon  of  1603  ;  Parochial  Eegisters  Act,  1812  (52  Geo.  3,  c.  146)  ; 
Bturla  V.  Freccia  (1880),  5  App.  Cas.  623,  per  Lord  Blackbuen,  at  p.  644 : 
"  In  many  cases  entries  in  the  parish  register  of  births,  marriages,  and  deaths, 
and  other  entries  of  that  kind,  before  there  were  any  statutes  relating  to  them, 
were  admissible,  and  they  were  *  public '  then,  because  the  Common  Law  of 
England  making  it  an  express  duty  to  keep  the  register,  made  it  a  public 
document  in  that  sense  kept  by  a  public  officer  for  the  purpose  of  a  register, 
and  so  made  it  admissible."  The  principle  appears  to  be  the  same  as  that 
governing  documents  falling  under  Sub-Sect,  (iii.),  ante. 

{I)  Lynch  v.  Clerhe  (1696),  3  Salk.  154  ;  Birt  v.  Barlow  (1779),  1  Doug.  (k.  b.) 
171,  174;  Phillipps  and  Amos  on  Evidence,  8th  ed.,  p.  638.  It  would  seem  that 
in  English  peerage  claims,  and  apparently  in  Scotch  peerage  claims  also  (see 
Marchmount  Peerage  Case,  1822),  the  House  of  Lords  would  not  receive  copies 
of  registers,  but  required  the  original  registers  themselves  to  be  produced 
{Roscommon's  [Earl]  Claim  (1828),  6  CI.  &  Fin.  97,  105,  H.  L.  As  to  examined 
copies,  see  p.  524,  ante. 

(m)  Evidence  Act,  1851  (14  &  15  Yict.  c.  99),  s.  14;  and  see  Re  HalVs  Estate 
(1852),  22  L.  J.  (CH.)  177,  C.  A.  (wrongly  reported  in  2  De  G.  M.  &  G.  748) ;  Re 
Porter's  Trusts  (1856),  25  L.  J.  (cH.)  688.  It  is  not  clear  wKether  the  official  copy 
of  the  parish  register,  deposited  in  the  registry  of  the  diocese,  under  the  70th 
Canon,  is  to  be  deemed  an  original  public  document  so  as  to  render  it,  or  copies 
of  it,  admissible  without  proof  of  the  loss  or  destruction  of  the  original  parish 
register  {Walker  v.  Beauchamp  {Countess)  (1834),  6  C.  &  P.  bb2,  per  Alderson, 
B.,  at  p.  558).    In  Doe  d.  Wood  v.  Wilkins  (1846),  2  Car.  &  Kir.  328,  on  proof 
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Sect.  2. 
Proof  of 
Contents  of 
Documents. 


What  a 
register  of 
baptism 
proves. 


The  registers  must  be  kept  in  proper  custody  {u),  and  an  examined 
copy  of  an  entry  in  a  register-book,  which  is  in  the  custody  of  an 
unauthorised  person,  will  not  be  receivable  in  evidence  unless  such 
custody  is  reasonably  accounted  for(o).  Facts  stated  in  such 
registers  must  have  been  properly  and  regularly  recorded  therein 
by  the  person  whose  duty  it  is  to  make  such  entries  (p). 

735.  A  register  of  baptism  proves  the  baptism  according  to  the 
rites  of  the  Church  of  England,  the  date  thereof,  the  Christian 
name  of  the  child  (q)  and  the  names  of  the  parents  (?•) ;  and  in  the 
case  of  baptisms  since  1812,  is  evidence  of  the  abode  and  quality, 
trade  or  profession,  of  the  parents  (s). 

It  is  not  per  se  evidence  of  the  date  of  birth  (t)  nor  of  the  place 
of  birth  (a). 

It  may,  however,  be  presumptive  evidence  of  the  place  of  birth, 
to  be  taken  in  conjunction  with  other  facts — where,  for  example,  it 
is  shown  by  evidence  dehors  that  the  child  was  extremely  young 
when  baptised  (b). 

736.  A  register  of  marriage  proves  the  fact  and  date  of  the  cele-  What  a 
bration  of  the  marriage  in  a  parish  or  chapel  according  to  the  rites  register  of 
of  the  Church  of  England  before  March  2nd,  1837,  and  the  names  ^rovc?^ 
of  the  parties  married  (c). 


that  there  were  no  parish  registers  in  existence  earlier  than  a  certain  date, 
transcripts  filed  pursuant  to  Canon  70  in  the  diocesan  registry  were  admitted  in 
evidence. 

(n)  Parochial  Eegisters  Act,  1812  (52  Geo.  3,  c.  146),  s.  5. 

(o)  Doe  A.  Arundel  [Lord)  v.  Fowler  (1850),  14  Q.  B.  700.  As  to  "proper 
custody,"  See  pp.  505,  512,  ante. 

{p)  Walker  v.  Winxjfield  (1812),  18  Yes.  443  ;  Doe  d.  Warren  v.  Bray  (1828), 
8  B.  &  C.  813  ;  Lijell  v.  Kennedy  (1887),  56  L.  T.  647,  C.  A.  But  see  Bidder  v. 
Bridges  (1885),  54  L.  T.  529,  where  an  entry  made  438  years  after  the  happen- 
ing  of  the  fact  recorded  was  admitted  in  evidence,  quantum  valeaf,  in  proof  of 
such  fact. 

(q)  Wehb  V.  Haycock  (1854),  19  Beav.  342. 
(r)  70th  Canon  of  1603. 

(s)  Parochial  Eegisters  Act,  1812  (52  Geo.  3,  c.  146),  Sched.  A. 

(t)  Robinson  v.  Buccleuch  and  Queensherry  (Duke)  (1887),  3  T.  L.  E.  472,  C.  A.  ; 
Wihen  v.  Laiu  (1821),  3  Stark.  63  ;  B.  v.  Clapham  (1829),  4  C.  &  P.  29  ;  Burghart 
v.  Angerstein  (1834),  6  C.  &  P.  690.  In  Morris  v.  Davies  (1828),  1  Mood.  &  E. 
271,  n.  (b) ;  Cope  y.  Cope  (1833),  1  Mood.  &  E.  269  ;  and  Thrussdl  v.  Barker  (1868), 
17  L.  T.  665,  entries  describing  the  party  as  legitimate  or  illegitimate  were 
admitted  as  evidence  of  reputation  in  the  village  ;  and  in  Re  Turner,  Glenister 
v.  Harding  (1885),  29  Ch.  D.  985,  Chitty,  J.,  considering  himself  bound  by  the 
two  former  decisions,  admitted  an  entry  of  the  date  of  birth  of  a  child  as 
evidence,  quantum  valeaf,  upon  an  inquiry  as  to  the  legitimacy  of  the  child  in 
question.  In  view  of  the  decision  in  Robinson  v.  Buccleuch  and  Queensherry 
{Duke),  supra,  in  the  Court  of  Appeal,  this  view  can  no  longer  be  sustained ; 
see  also  the  Irish  case  of  Ryan  v.  Ring  (1889),  25  L.  E.  Ir.  184  ;  a  baptismal 
certificate  verified  by  a  person  interested  in  settled  funds  has  been  admitted  as 
evidence  that  he  had  attained  twenty-one  years  [Be  Bulley's  Settlement,  [1886} 

[a)  R.  V.  North  Petherton  (1826),  5  B.  &  C.  508. 

(h)  R.  V.  North  Petherton,  supra  ;  R.  v.  Birmingham  {Inhabitants) ,  called  also 
R.  V.  Aston  [Inhabitants)  (1829),  8  L.  J.  (o.  s.)  (m.  c.)  41 ;  R.  v.  St.  Katherine 
{Parish  or  Precinct)  (1831),  5  B.  &  Ad.  970,  n.  (a) ;  R.\.  Lubbenham  [Inhabitants) 
(1834),  5  B.  &  Ad.  968;  R.  v.  Crediton  {Inhabitants)  (1858),  E.  B.  &  E. 
231 . 

(c)  70th  Canon  of  1603.    Doe  d.  Wollaston  v.  Barnes  (1834),  1  Mood.  &  E.  386 ; 
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Sect.  2. 

Proof  of 
Contents  of 
Documents. 


What  a 
register 
of  burials 
proves. 

Non- 
parochial 
registers. 


What 

registers  are 
inadmissible. 


An  entry  of  marriage  is  receivable  as  evidence  of  the  marriage, 
although  such  entry  is  only  attested  by  one  witness  (d)  ;  and  an 
extract  from  a  register  of  marriages,  which  states  that  a  certain 
marriage  has  been  celebrated  by  special  licence  from  the  Arch- 
bishop, is  admissible  as  evidence  of  such  marriage,  though  the 
licence  itself  is  not  produced  (e). 

737.  A  register  of  burials  proves  the  fact  and  date  of  burial, 
and  the  name,  address,  and  age  of  the  person  buried  (/). 

738.  At  common  law,  non-parochial  registers,  or  duly  certified 
extracts  from  them,  are  admissible  in  evidence,  if  they  come  under 
the  heading  of  public  documents  (g).  For  example,  a  bishop's 
register  or  a  duly  certified  extract  from  it,  when  produced  from 
proper  custody,  is  admissible  as  evidence  of  the  facts  properly  and 
regularly  recorded  therein  (h) . 

Where,  however,  a  register  is  not  one  which  the  law  requires  to 
be  kept  for  the  public  benefit,  neither  the  original  nor  extracts  from 
it  are  admissible  in  evidence — for  example,  registers  kept  at  dissent- 
ing chapels  (i)  or  the  registers  of  marriage  kept  at  the  Fleet  and 
King's  Bench  prisons  and  at  the  May-Fair,  Mint,  and  Savoy 
chapels  (k). 


Doe  d.  JenJa'ns  v.  Davies  (1847),  10  Q.  B.  314.  In  an  old  case,  Drmjcott  v.  Talhot 
(1718),  3  Bro.  Pari.  Cas.  564,  it  was  held  that  the  entries  of  the  names  and 
titles  of  the  persons  married  is  not  positive  evidence  of  the  marriage  if  there 
is  other  evidence  showing  the  improbability  of  the  correctness  of  such  entries. 
As  to  proof  of  identity,  see  Sayer  v.  Glossop  (1848),  2  Exch.  409  ;  Bain  v.  Mason 
(1824),  1  C.  &  P.  202. 

{d)  Doe  d.  Blayney  v.  Savage  (1841),  1  Car.  &  Kir.  487.  Stat.  (1753)  26  Geo.  2, 
c.  33,  s.  15,  since  repealed  by  the  Marriage  Act,  1823  (4  Geo.  4,  c.  76),  s.  1, 
enacted  that  entries  in  the  registers  of  marriages  shall  be  attested  by  two 
witnesses. 

(e)  Doe  d.  Egremont  [Earl)  v.  Grazelrooh  (1843),  3  Gal.  &  Dav.  334. 

(/)  70th  Canon  of  1603;  Parochial  Eegisters  Act,  1812  (52  Geo.  3,  c.  146) ; 
Cemeteries  Clauses  Act,  1847  (10  &  11  Yict.  c.  65),  ss.  32,  33  ;  Burial  Act,  1853 
(16  &  17  Yict.  c.  134) ;  Burial  Act,  1854  (17  &  18  Yict.  c.  87) ;  Burial  Act,  1857 
(20  &  21  Yict.  c.  81)  ;  Eegistration  of  Burials  Act,  1864  (27  &  28  Yict.  c.  97) ; 
and  see  Doe  d.  France  v.  Andrews  (1850),  15  Q.  B.  756. 

{g)  Lynch  v.  Gierke  (1696),  3  Salk.  154 ;  Birt  v.  Barlow  (1779),  1  Doug.  (k.  b.) 
171,  174. 

{h)  Humlle  V.  Hunt  (1817),  Holt(N.  p.),  601 ;  Arnolds.  Bath  and  Wells  [Bishop] 
(1829),  5  Bing.  316  ;  Hartley  v.  Cook  (1832),  5  C.  &  P.  441.    And  see  Bulhn  v. 
Michel  (1816),  2  Price,  399,  H.  L.,  where  ancient  entries  made  by  the  monks  in  I 
a  register-book  kept  at  the  abbey  were  admitted  as  evidence  of  the  facts  stated 
therein.    As  to  proper  custody  see  pp.  505,  512,  ante. 

(i)  Newhamy.  Raithhy  (1811),  1  Phillim.  315;  Ex  'parte  Taylor  (1820),  1 
Jac.  &  W.  483 ;  Whittuck  v.  Waters  (1830),  4  C.  &  P.  375 ;  and  see  Davis  v. 
Lloyd  (1844),  1  Car.  &  Kir.  275  (entry,  in  the  handwriting  of  the  chief  rabbi,  in 
a  register  of  circumcision) ;  D'Aglie  v.  Fryer  (1844),  13  L.  J.  (CH.)  398  (certified 
copy  of  register  of  baptism  kept  at  the  chapel  of  the  Sardinian  ambassador  in 
London). 

[k)  See  Burn's  History  of  Fleet  Marriages,  pp.  127 — 36  ;  Morris  v.  Miller 
(1767),  4  Burr.  2057;  Beed  v.  Passer  (1795),  Peake,  303  [231];  Lloyd  v. 
FassingJiam  (1809),  16  Yes.  59 ;  Doe  d.  Davies  v.  Gatacre  (1838),  8  C.  &  P.  578. 
In  Laiurance  v.  Dixon  (1792),  Peake,  185,  and  Doe  d.  Grrel  v.  Madox  (1794),  1 
Esp.  197,  although  Lord  Kenyojst  admitted  Eleet  registers  to  prove  certain 
marriages,  he  declared  that  he  did  so  only  because  other  judges  had  admitted 
them  ;  and  in  the  later  cases  of  Beed  v.  Passer,  supra,  and  Doe  d.  Davies  v.  Gatacre 
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Sect.  2. 
Proof  of 
Contents  of 
Documents. 

Non- 
parochial 
registers 
made 
admissible 
by  statute. 


Certain  non-parochial  registers,  inadmissible  at  common  law, 
have,  however,  been  made  admissible  by  statute,  to  prove  the  facts 
stated  therein  (I).  Only  those  registers  actually  deposited  with  the 
Eegistrar-General  in  accordance  with  the  statutes  are  admis- 
sible (m),  and  it  is  expressly  enacted  that  those  registers  which  were 
deposited  *in  the  registry  of  the  Bishop  of  London  in  1821 — for 
example,  those  of  the  Fleet  and  King's  Bench  prisons — although 
transferred  to  the  custody  of  the  Pvegistrar-General,  shall  not  be 
made  evidence  (n). 

Extracts  sealed  or  stamped  with  the  seal  of  the  General  Kegistry 
Office  are  receivable  in  evidence  in  all  civil  cases  (o),  but  in  criminal 
cases  the  original  registers  themselves  must  be  produced  (p). 

(vi.)  Othei'  Registers. 

739.  Such  registers  as  are  kept  pursuant  to  statute  for  the 
purpose  of  registering  facts  relating  to  different  descriptions  of  pro- 
perty or  rights  are  dealt  with  under  their  appropriate  titles,  such 
as  the  registers  relating  to  companies  (g),  copyright  (r),  designs  (s), 
patents  (0,  money-lenders  (ii),  ships  (a),  land  (6),  trade  marks  (c) 
etc. 

(vii.)  Court  Rolls. 

740.  Court  rolls  are  in  general  only  admissible  in  evidence  for  court  rolls 
or  against  the  lord  or  tenants  of  the  manor  (c/),  but  they  may  also  admissible 
be  admissible  for  or  against  the  whole  world  when  they  form  fQj.^^and^^ 
declarations  by  deceased  persons  as  to  public  rights  (e)  or  against  tenant, 
interest  (/) . 


Other 
registers. 


(1838),  8  C.  &  P.  578,  lie  refused  to  receive  them  in  evidence  for  any  purpose 
whatsoever,  because  they  came  from  tainted  quarters  {Reed  v.  Passer  (1795), 
Peake,  303  [231],  305). 

{I)  Non-parochial  Eegisters  Act,  1840  (3  &  4  Vict.  c.  92) ;  Births  and  Deaths 
Registration  Act,  1858  (21  &  22  Vict.  c.  25),  ss.  1 — 3.  A  full  account  of  these 
registers  will  be  found  in  the  reports  made  in  1837  and  185S  by  commissioners 
appointed  to  inquire  into  non-parochial  registers.  For  a  list  of  registers  made 
evidence  under  the  former  Act,  see  9  C.  &  P.  793. 

(m)  Non-parochial  Eegi&ters  Act,  1840  (3  &  4  Vict.  c.  92),  ss.  2,  6. 

(n)  Ihid.,  s.  20. 

(o)  Ilid.,  s.  9. 

\p)  Hid.,  s.  17. 

{q)  See  title  Companies,  Vol.  V.,  pp.  151,  695. 

(r)  See  title  Copybight  and  Literary  Property,  Vol.  VIII.,  pp.  152 — 157. 
(s)  See  title  Patents  and  Designs. 
[t)  I  hid. 

{u)  See  title  Money  and  Money-Lending. 
(a)  See  title  Shipping  and  Navigation. 
{b)  See  title  Eeal  Property  and  Chattels  Eeal. 
(c)  See  title  Trade  Marks. 

{d)  A.-G.  V.  Hotham  {Lord)  (1823),  Turn.  &  E.  209  ;  Portland  {Duke)  v.  Hill 
(1866),  L.  E.  2  Eq.  765  ;  Htath  v.  Deane,  [1905]  2  Ch.  86,  91 ;  compare  Rowe 
V.  Brenton  (1828),  8  B.  &  C.  737. 

(e)  Evans  v.  Rees  (1839),  10  Ad.  &  El.  151  ;  compare  Richards  v.  Bassett 
(1830),  10  B.  &  C.  657  (presentment  of  manor  jury  produced  from  court  rolls). 
But  the  presentment  must  be  of  a  matter  which  the  jurors  are  entitled  to  deter- 
mine, and  not,  e.^.,  as  to  a  claim  made  by  an  individual  to  the  freehold 
{ibid.). 

(/)  Crease  v.  Barrett  (1835),  1  Cr.  M.  &  E.  919.  As  to  declarations  by 
deceased  persons,  see  p.  463,  ante. 
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Court  rolls  are  also  in  some  circumstances  (but  not  where  the 
entry  was  made  post  litem  motam  ( g) )  admissible  as  evidence  of 
reputation  (Ji),  and  also  as  acts  of  ownership  (i). 

An  entry  of  a  custom  on  the  court  rolls  is  admissible  without 
proof  that  the  custom  has  been  acted  upon  except  so  far  as 
may  be  necessary  to  explain  the  particular  application  of  the  custom 
when  it  is  stated  in  general  terms  (k),  while  the  existence  of  a 
customary  of  the  manor  compiled  since  the  beginning  of  legal 
memory  is  conclusive  evidence  against  the  existence  of  any  custom 
not  mentioned  therein  (l). 

Court  rolls  containing  descriptions  of  the  tenant's  holding  and 
the  amount  of  rent  paid  are  evidence  of  those  facts  in  an  action 
between  the  lord  and  his  tenant  (m). 

741.  On  the  same  principle  as  court  rolls  the  following  docu- 
ments have  been  admitted : — Call  books  "  of  a  manor  (n),  ancient 
customaries  of  a  manor  delivered  together  with  the  court  rolls  from 
steward  to  steward  (o),  parchment  writings  preserved  among  the 
manor  muniments  purporting  to  be  signed  by  copyholders  agreeing 
to  restrict  their  commonable  rights  (j^),  and  the  draft  of  an  entry 
produced  from  the  manor  muniments,  no  entry  having  been  made 
on  the  court  rolls  (q). 

But  a  book  in  which  the  steward  had  entered  the  fines  assessed 
was  rejected,  although  it  had  been  handed  down  from  steward  to 
steward  and  was  accessible  to  all  the  tenants  (7-) ;  and  an  ancient 
document  produced  from  the  lord's  muniments,  and  purporting  to 
be  a  survey  of  the  manor  lands  by  certain  tenants  who  stated  that 


(g)  Ricliards  v.  Bassett  (1830),  10  B.  &  0.  657. 

(h)  Chapman  v.  Goiulan  (1810),  13  East,  10  ;  Coote  v.  Ford  (1900),  17  T.  L.  E. 
58  ;  compare  Johnstone  v.  Spencer  (Earl)  (1885),  30  Ch.  D,  581,  589 ;  Be  Walton- 
cum-Trimley  Manor,  Ex  parte  Tomline  (1873),  21  W.  E.  475. 

{i)  A.-G.  V.  Emerson,  [1891]  A.  0.  649,  658  {semble,  they  must  be  coupled  with 
evidence  of  user  within  legal  memory  {ibid.) ) ;  and  compare  Woohuay  v.  Bowe 
(1834),  1  Ad.  &  El.  114,  where  a  perambulation  of  the  manor  by  the  lord  was 
admitted  as  an  act  of  ownership  by  the  lord  over  lands  comprised  therein, 
and  Rogers  v.  Allen  (1808),  1  Camp.  309,  where  to  prove  a  prescriptive  right  of 
fishing  entries  on  the  court  rolls  of  old  licences  granted  by  the  lord  of  the  manor 
were  admitted  as  acts  of  ownership  by  the  lord. 

{h)  Roe  d.  Beebee  v.  Barker  (1792),  5  Term  Eep.  26;  compare  Doe  d.  Goodwin 
V.  Spray  (1786),  1  Term  Eep.  466;  Doe  d.  Askeiu  v.  AsJceiv  (1809),  10  East, 
520.  The  true  view,  apparently,  is  that  the  absence  of  such  proof  goes  to  the 
weight  and  not  to  the  admissibility  of  the  evidence  (compare  Bogers  v.  Allen^ 
supra). 

(I)  Bortland  (Duke)  v.  Bill  (1866),  L.  E.  2  Eq.  765. 

(m)  Foljambe  v.  John  Smith's  Tadcaster  Brewery  Co.  (1904),  91  L.  T.  312. 
(n)  Ihid. 

(0)  Denn  d.  Goodwin  v.  Spray  (1786),  1  Term  Eep.  466.  The  same  instrument 
was  admitted  in  Bortland  (Duke)  v.  Hill,  supra,  at  p.  767  ;  compare  Johnstone  v. 
Spencer  [Earl)  (1885),  30  Oh.  D.  581. 

{p)  Chapman  v.  Coiulan  (1810),  13  East,  10. 

Iq)  Doe  d.  Briestley  v.  Calloway  (1827),  6  B.  &  C.  484. 

(r)  Ely  (Dean  and  Chapter)  v.  Caldecott  (1831),  7  Bing.  433.  In  Eill  v. 
Wiggett  (1706),  2  Yern.  547,  an  entry  in  the  steward's  book  was  admitted  to 
contradict  an  entry  on  the  rolls. 
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the  lord  was  entitled  to  wreck,  was  not  admitted  as  evidence  of  such 
right  (s). 

742.  Court  rolls  are  proved  by  production  of  the  original  or  of  an 
examined  copy  (t)  ;  and  copies  of  court  roll  authenticated  by  the 
steward  are  admissible  although  they  are  not  the  copies  delivered  to 
the  tenant  (a). 

Where  the  admittance  of  a  copyholder  is  of  thirty  years'  standing, 
a  copy  of  such  admittance  may  be  read  although  it  is  not  signed  by 
the  steward  {h) . 

A  surrender  duly  made  and  presented,  of  which  no  entry  was 
made  upon  the  court  rolls,  may  be  proved  by  the  draft  of  an  entry 
produced  from  the  muniments  of  the  manor  (c). 

(viii.)  Rate  Books,  Revenue  Books,  Log  Books,  Lighthouse  Journals. 

743.  Books  purporting  to  contain  poor  rates,  with  the  allowance  Rate  books, 
of  the  rate  by  the  justices,  are  j^riind  facie  evidence  of  the  due  making 

and  publication  of  such  rates  (d). 

Entries  of  the  names  of  tenants  in  parish  rate  books  are  admis-  As  evidence 
sible,  if  the  books  are  brought  from  the  proper  custody,  to  prove  of  ownership, 
who  was  the  owner  or  occupier  of  the  property  rated  at  the  time 
when  the  assessment  was  made  (e). 

The  gross  estimated  rental  fixed  by  the  assessment  committee 
cannot  be  altered  at  their  instance  on  an  appeal  to  quarter 
sessions  (/). 

Revenue  books  are  documents  of  a  public  nature  (g),  and,  as  such,  Revenue 
are  admissible  in  proof  of  the  facts  therein  stated  (/i),  if  such  facts  booiis. 
are  within  the  scope  of  the  object  for  which  the  books  are  kept  (i). 

The  log  book  of  a  man-of-war  is  admissible  to  prove  the  facts  Log  book 
therein  stated  (/c).  •  -  ofman-of- 


(s)  Talbot  V.  Leivis  (1834),  4  L.  J.  (ex.)  9.  This  document  could  not  be 
admitted  as  a  public  survey,  as  it  was  eminently  of  a  private  nature  ;  as  to  public 
surveys,  see  p.  527,  ante. 

(t)  Doe  d.  Crot/don  (Churchtvardens)  v.  Cook  (1805),  5  Esp.  221 ;  Doe  d.  Burrows 
V.  Freeman  (1844),  12  M.  &  W.  844.  As  to  stamps,  see  Stamp  Act,  1891  (54  &  55 
Yict,  c.  39),  s.  65,  and  title  Eevenue. 

(a)  Breeze  v.  Hawker  (1844),  14  Sim.  350. 

\h)  Ehj  {Dean  and  Chapter)  v.  Steiuart  (1740),  2  Atk.  44. 

(c)  Doe  d.  Priestley  v.  Calloivaij  (1827),  6  B.  &  C.  484. 

(d)  Poor  Eate  Assessment  and  Collection  Act,  1869  (32  &  33  Vict.  c.  41), 
s.  18.  The  rates  must  be  made  in  the  proper  form ;  see  title  Eates  and 
Eating. 

(e)  Smith  v.  Andrews,  [1891]  2  Ch.  678  ;  Blount  v.  Layard  (1888),  [1891]  2  Ch. 
681,  n.,  0.  A.    As  to  proper  custody,  see  pp.  505,  512,  ante. 

if)  Horton  &  Son  v.  Walsall  Assessment  Committee,  [1898]  2  Q.  B.  237. 
(g)  See  title  Eevenue. 

(A)  R.  V.  Grimwood  (1815),  1  Price,  369  (excise  books);  Dunhar  v.  Harvie 
(1820),  2  Bli.  351,  H.  L.  (excise  books) ;  compare  Ellis  v.  Watson  (1818),  2  Stark. 
453  (customs  house  books) ;  Harrison  v.  Borwell  (1839),  10  Sim.  380  (stamp  office 
books). 

(?■)  Strother  v.  Willan  (1814),  4  Camp.  24,  where  the  entry  in  the  office  at 
Somerset  House  for  licensing  stage  coaches  was  not  admitted  to  prove  the 
ownership  of  a  coach.  Compare  Weaver  v.  Prentice  and  Pratt  (1795),  1  Esp. 
369. 

[k)  D' Israeli  v.  Jowett  (1795),  1  Esp.  427,  where  the  log  book  of  a  man-of-war 
was  admitted  to  prove  the  time  of  sailing  of  a  ship  convoyed  by  her.    See  also 
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The  log  books  of  merchant  vessels  are  in  general  inadmissible  (I), 
except  as  admissions  {m),  or  as  containing  entries  by  a  deceased 
person  made  in  the  course  of  duty  {n),  but  a  witness  may  look  at  a 
log  book  to  refresh  his  memory,  although  it  was  not  written  by 
himself,  provided  that  he  was  in  the  habit  of  regularly  examining 

it  (0). 

In  the  Admiralty  Court,  lighthouse  journals  are  admissible  as 
public  records  in  evidence  of  the  facts  therein  stated  (j^*). 

(ix.)  Judicial  Proceedings. 
(a)  When  and  how  admissible  Cq). 

744.  Every  judgment  (r)  is  conclusive  proof  as  against  all  the 
world  of  the  existence  of  such  judgment,  its  date,  and  legal 
consequences  (s) ;  and,  where  an  action  is  brought  against  a  person 
for  acts  done  in  a  judicial  capacity,  is  conclusive  proof  in  favour  of 
such  person  of  the  truth  of  the  facts  therein  stated  (f).  A  judgment 
in  rem  (a)  is  conclusive  proof  not  only  as  against  parties  and 
privies,  but  also  as  against  strangers,  of  the  truth  of  the  facts 
actually  decided  {h),  unless  (1)  the  judgment  is  founded  on  evidence 
which  would  be  inadmissible  in  the  action  in  which  such  judgment  is 
intended  to  be  proved  (c);  (2)  the  judgment  has  been  obtained  by 
fraud,  collusion,  or  forgery  (d) ;  or  (3)  the  court  which  gave  it  had  no 
jurisdiction  (e). 

A  judgment  in  2^ersonam{f)  is  conclusive  proof  as  against  parties 

Watson  V.  King  (1815),  4  Camp.  272,  wliere,  besides  the  log  book,  the  captain's 
official  letter  to  the  Admiralty  at  the  end  of  the  ship's  voyage  was  admitted. 

[l]  Rundle  v.  Beaumont  (1828),  4  Bing.  537  ;  The  Singapore  and  the  Hebe 
(1866),  L.  E.  1  P.  C.  378,  382 ;  compare  The  Sociedade  Feliz  (184.2),  1  Wm.  Eob. 
303,  311. 

(m)  The  Singapore  and  the  Hehe,  supra ;  The  Earl  of  Dumfries  (1885), 
10  P.  D.  31 ;  and  see  p.  456,  ante,  as  to  admissions. 

{n)  See,  as  to  such  entries,  p.  464,  ante;  The  Henry  Coxon  (1878),  3  P.  D.  156. 

(o)  Watson  v.  Kiiig  (1815),  4  Camp.  272 ;  The  Singapore  and  the  Hebe, 
supra ;  and  see  title  Shipping  and  Navigation. 

[p)  The  Maria  das  Dorias  (1863),  32  L.  J.  (p.  M.  &  A.)- 163.  Semble,  they  are 
not  so  admissible  in  other  courts  {ibid.).  In  any  event,  it  is  conceived,  they  are 
only  admissible  to  prove  such  facts  as  it  was  the  duty  of  the  person  keeping 
them  to  record. 

{q)  See  pp.  325  et  seq.,  ante.  The  question  of  estoppel  by  record  will  be  found 
fully  dealt  with  under  title  Estoppel,  p.  325,  ante. 

(r)  I.e.,  every  hnal  judgment.  A  judgment  is  final  though  an  appeal  is 
pending  [Scott  v.  Pilkington  (1862),  2  B.  &  S.  11 ;  and  see  title  Estoppel,  p.  326, 
ante).  As  to  the  effect  of  judgments  of  foreign  courts,  see  title  Conflict  of 
Laws,  Vol.  YL,  pp.  281  et  seq. 

(s)  Oreen  v.  New  River  Co.  (1792),  4  Term  Eep.  589  ;  Purcell  v.  Macnainara 
(1808),  9  East,  361  ;  Legatt  v.  ToUerveij  (1811),  14  East,  302. 
'    {t)  Brittain  v.  Kinnaird  (1819),  1  Brod.  &  Bing.  432. 

(a)  See  title  Estoppel,  p.  327,  ante. 

(6)  R.  V.  Kenihvorth  {Inhabitants)  (1788),  2  Term  Eep-  598;  Geyer  v.  Aguilar 
(1798),  7  Term  Eep.  681  ;  Simpsons.  Fogo  (1860),  1  John.  &  H.  18,  24  ;  Castrique 
V.  Imrie  (1860),  8  W.  E.  344,  347. 

(c)  Stoate  V.  Stoate  (1861),  30  L.  J.  (p.  m.  &  A.)  102. 

{d)  Priestman  v.  Thomas  (1884),  9  P.  D.  210,  0.  A.  ;  Wyatt  v.  Palmer,  [1899] 
2  Q.  B.  106,  C.  A. 

(e)  R.  V.  Hutchings  (1881),  6  Q.  B.  D.  300,  C.  A. ;  Wahefield  Corporation  v. 
Cooke,  [1904]  A.  0.  31 ;  and  see  title  Estoppel,  p.  353,  ante. 
(/)  See  title  Estoppel,  p.  330,  ante. 
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and  privies  of  the  truth  of  the  facts  upon  which  such  judgment  is     Sect.  2. 
based  (g),  but,  excepting  as  above  stated  to  prove  its  existence,  date,     Proof  of 

and  consequences,  it  is  inadmissible  in  evidence  as  against  strangers,  Contents  of 

except  (1)  where  it  determines  a  question  of  pubUc  right  and  is  Documents, 

admissible  as  evidence  of  reputation  (Ji) ;   (2)  in  bankruptcy  or  admissible 

administration  proceedings  (i)  ;  (3)  in  divorce  cases  (A^);  and  (4)  to  only  between 

some  extent  in  patent  actions  (I).  l^f^ll  ""'^^ 

745.  Pleadings  recorded  in  one  cause  are  admissible  in  evidence  Pleadings, 
in  subsequent  proceedings  to  prove  the  institution  and  subject- 
matter  of  such  cause  (m),  but  are  generally  inadmissible,  even  as 
against  parties  or  privies,  as  proof  of  the  truth  of  the  facts  stated 
therein  (n). 

But  answers  and  decrees  in  Chancery  are  admitted  in  peerage 
cases  as  evidence  of  matters  of  pedigree  only  incidentally  stated 
therein,  and  statements  made  in  the  course  of  proceedings  by  a 
party  upon  oath  may  be  admissible  in  other  proceedings  as  admis- 
sions by  the  party  making  them  (o). 

746.  The  statement  on  a  writ  of  the  time  of  issue  is  conclusive  Writs, 
proof  of  the  time  of  issuing  of  such  wTit  (2^),  and  in  certain  cases  a 

writ  may  be  /acic  evidence  of  other  statements  indorsed  on 


(g)  Kingston's  {DucJiess)  Case  (1776),  20  State  Tr.  355,  538,  H.  L. 

(h)  See  title  Estoppel,  p.  343,  ante ;  HemphiU  v.  M'Kenna  (1845),  S  I.  L.  R. 
43;  MuJlwUaiid  v.  KiUen  (1874),  9  I.  R.  Eq.  471;  R.  v.  Lordsmere  District 
{Inhahitant^)  (1886),  16  Cox,  C.  C.  65,  0.  C.  R.  In  Petrie  v.  Nuttall  {18^6), 
11  Exch.  569,  it  was  suggested  that  judgment  might  possibly  be  conclusive  in 
such  cases,  sed  qu<xre. 

(1)  Harveij  v.  Wilde  (1872),  L.  R.  14  Eq.  438  ;  Re  ToUemache,  Ex  parte  Ander- 
son (1885),  14  Q.  B.  D.  606,  C.  A. 

(A-)  Ruck  V.  Ruck,  [1896]  P.  152  ;  Siuan  v.  Swan  (1903),  Times,  24th  March. 

(l)  Edison  and  Swan  Electric  Light  Co.  v.  Holland  (1889),  6  R.  P.  C.  243,  C.  A.  ; 
Pneumatic  Tyre  Co.,  Ltd.  v.  Leicester  Pneumatic  Tyre  Co.  (1899),  16  R.  P.  0. 
531,  H.  L. 

(m)  Roe  d.  Trimlestoion  {Lord)  v.  Kemmis  (1843),  9  CI.  &  Fin.  749,  777,  H.  L  ; 
Boileau  v.  Rutlin  (1848),  2  Exch.  665;  Malcomson  v.  O'Dea  (1863),  10  H,  L. 
Cas.  593. 

(?i)  Woollet  Y.  Roberts  {1665),  1  Cas.  in  Ch,  64;  Eccleston  v.  Petty,  alias  Speke 
(1689),  Carth.  79 ;  Ferrers  {Lord)  v.  Shirley  (1731),  Fitz-G.  195,  197  ;  Doe  d. 
Boiuerman  v.  Syhourn  (1796),  7  Term  Rep.  2 ;  3filler  v.  Johnson,  (1797),  2 
Esp.  602  ;  Tomicins  v.  AshJnj  (1827),  Mood.  &  M.  32  ;  Kilbee  v.  Sneyd  (1828), 
2  Mol.  186,  208;  R.  v.  Walker  (1844),  1  Cox,  C.  C.  99  ;  Rurkitt  v.  Blanshard 
(1848),  3  Exch.  89;  Boileau  v.  Rutlin,  supra;  R.  v.  Simmonds  (1850),  4 
Cox,  C.  C.  277;  Re  Foster,  Ex  parte  Basan  (1885),  2  Morr.  29,  C.  A.;  Re 
Walters,  Nelson  v.  Walters  (1889),  61  L.  T.  872.  Formerly,  it  would  seem,  the 
law  was  different  (Buller's  Nisi  Prius,  7th  ed.,  p.  235) ;  see  Lves  v.  Medcalfe 
(1737),  1  Atk.  63,  65;  and  Lorton  {Viscount)  v.  Kingston  {Earl)  (1838),  5  CI.  & 
Fin.  269,  H.  L. 

(0)  Snow  d.  Craivley  v.  Phillips  (1664),  1  Sid.  220,  221  ;  Mildmay  v.  Mildmay 
(1682),  1  Vern.  53  ;  Grant  v.  Jackson  {Bart.)  (1794),  Peake,  203  ;  Beasley  v. 
Magrath  (1804),  2  Sch.  &  Lef.  31,  34  ;  Doe  d.  Dighy  v.  Steel  (1811),  3  Camp.  115  ; 
The  marton  Peerage  (1845),  12  CI.  &  Fin.  295,  H.  L. ;  Marianski  y.  Cairns 
(1852),  1  Macq.  212,  H.  L  ;  The  Shrewsbury  Peerage  (1858),  7  H.  L.  Cas.  1,  32  ; 
Fleet  V.  Perrins  (1868),  L.  R.  3  Q.  B.  536;  and  see  Taylors.  Cole  (1799),  7 
Term  Rep.  3,  n.  (a) ;  Lyell  v.  K^ennedy  (1889),  14  App.  Cas.  437. 

(p)  Whipple  V.  3fanley  (1830),  1  M.  &  W.  432. 
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Evidence. 


Sect.  2.  it  (g),  but  is  not  admissible  in  evidence  at  all  until  returned  and 
Proof  of     filed  in  court  (?■)•    A  writ  of  execution  is  primd  facie  evidence  of  the 

Contents  of  judgment  as  between  parties  and  privies  (s),  but  not  as  against 

Documents,  strangers  (0- 

Affidavits.  747.  At  common  law  an  affidavit  made  in  one  proceeding  is 

admissible  in  evidence  in  a  subsequent  proceeding,  as  proof  of  the 
facts  stated  therein,  against  the  party  who  made  such  affidavit  {a), 
or  on  whose  behalf  it  was  made,  on  it  being  shown  that  he  know- 
ingly made  use  of  it  (5).  An  affidavit  filed  in  court  on  a  motion 
is  admissible  in  evidence  at  the  trial  without  proof  of  its  having 
been  sworn  (c),  but  is  inadmissible  without  proof  of  the  hand- 
writing {d).  At  the  trial  of  any  action  {e)  the  court  or  a  judge 
may  order  the  affidavit  of  any  witness  to  be  read  in  court  on  such 
conditions  as  the  court  or  judge  may  think  reasonable,  unless  the 
opposite  party  hond  fide  desires  to  cross-examine  the  deponent  and 
the  deponent  can  be  produced  (/).  The  party  intending  to  use 
such  affidavit  must  give  notice  in  writing  of  such  intention  to  the 
opposite  party  (^). 

Verdicts.  748.  A  verdict  followed  by  judgment  is  conclusive  proof  of  the 

facts  found  as  between  parties  and  privies  Qi),  but  is  inadmissible  as 
between  strangers  {i),  except  where  it  is  admissible  as  evidence  in 
the  nature  of  reputation  on  a  matter  of  public  interest  (A;).  A 


{q)  Oervis  v.  Grand  Western  Canal  Co.  (1816),  5  M.  &  S.  76  ;  Brown  v.  Dean 
(1833),  5  B.  &  Ad.  848. 

(r)  Whitmore  v.  Roohe  (1756),  Say.  299. 

{s)  Doe  d.  Batten  v.  Mitrless  (1817),  6  M.  &  S.  110;  but  see  Doe  d.  Bland  v. 
Smith  (1817),  2  Stark.  199. 

{t)  White  V.  Morris  (1852)  11  C.  B.  1015,  disapproving  Bessey  v.  Windham 
(1844),  6  Q.  B.  166;  and  see  Lahe  v.  Billers  (1698)  1  Ld.  Eaym.  733  ;  Martyn 
V.  Podger  (1770),  5  Burr.  2631  ;  Ackworth  v.  Kempe  (1778),  1  Doug.  (k.  b.)  40. 

{a)  R.  V.  Jolliffe  (1791),  4  Term  Eep.  285,  290;  Brichell  v.  Hulse  (1837),  7  Ad. 
&  El.  454;  Pritchard  v.  Bagshaiue  (1851),  11  C.  B.  459. 

(&)  Joh72son  V.  Ward  (1806),  6  Esp.  47  ;  Gardner  v.  Moult  (1839),  10  Ad.  &  El. 
464;  White  v.  Dowling  (1845),  8  I.  L.  E.  128;  Richards  v.  Morgan  (1863),  4 
B.  &  S.  641;  CampMl  v.  Rothwell  (1877),  38  L.  T.  33;  Simmons  v.  London 
Joint  Stock  Bank  (1890),  62  L.  T.  427. 

(c)  Cameron  v.  LigUfoot  (1778),  2  Wm.  Bl.  1190. 

{d)  Barnes  y.. Parker  (1866),  15  L.  T.  218. 

(e)  I.e.,  a  civil  proceeding  commenced  by  writ,  or  in  such  other  manner  as 
may  be  prescribed  by  rules  of  court,  but  not  including  a  criminal  proceeding 
by  the  Crown.    See  judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  100. 

(/)  E.  S.  C,  Ord.  37,  r.  1;  and  see  Macdonald  y.  Antelme  Patterson  &  Co., 
[1884]  W.  N.  72;  Dretuitt  y.  Drewitt  (1888),  58  L.  T.  684;  Gornall  y.  Mason 
(1887),  12  P.  D.  142.  As  to  admissibility  of  evidence  by  affidavit  on  motion, 
petition,  or  summons,  see  E.  S.  C,  Ord.  38,  r.  1 ;  Ellis  v.  Rohins  (1881), 

00  L.  J.  (CH.)  512,  and  generally  title  Practice  and  Peocedtjre. 
{g)  E.  S.  C,  Ord.  37,  r.  24. 

(A)  Clarges  v.  Sherwin  (1699),  12  Mod.  Eep.  343  ;  Oidram  v.  Moreiuood  (1803), 
3  East,  346 ;  see  title  Estoppel,  p.  326,  ante. 

(i)  Pyke  Y.  Crouch  (1696),  1  Ld.  Eaym.  730  ;  Kinnersley  v.  Orpe  (1780),  2 
Doug.  (K.  B.)  517  ;  R.  v.  Knaptoft {Inhabitants)  (1824),  4  Dow.  &  Ey.  (k.  b.)469. 

{k)  London  Corporation  y .  (7/erA;e  (1691),  Garth.  181;  Corfy.  Birkheck  {ITid), 

1  Doug.  (K.  B.)  218;  R.  v.  St.  Pancras  {Inhabitants)  (1794),  Peake  286  [220]; 
ReedY.  Jackson  (1801),  1  East,  355;  Brisco  v.  Lomax  (1838),  8  Ad.  &  EL  198; 
2'ion  Y.  Curell  (1840),  6  M.  &  W.  234,  266  ;  Brime  v.  Thompson  (1841),  Car.  &  M. 
34;  PetricY.  Nuttall  (1856),  11  Exch.  569;  Neill  -Y.  Devonshire  {Duke)  (1882), 
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verdict  is  inadmissible  in  evidence  unless  the  judgment,  which  is     Sect.  2. 

founded  upon  it,  is  also  proved  ©,  and  is  also  inadmissible  if  it  is  Proof  of 

founded  on  evidence  which  would  be  inadmissible  in  the  action  in  Contents  of 

which  such  verdict  is  intended  to  be  proved  {m).  Documents. 

749.  An  award,  until  set  aside,  is  conclusive  proof  of  the  facts  Awards, 
found  therein  as  between  parties  and  privies  (n),  but  is  inadmissible, 

even  as  evidence  of  reputation,  as  between  strangers  (o),  except  as 
proving  acts  of  ownership  (p).  It  is  also  inadmissible  where  the 
arbitrators  have  exceeded  their  jurisdiction  (g'),  or  been  guilty  of 
misconduct  (r).  An  award  by  an  arbitrator  under  the  Lands 
Clauses  Consolidation  Act,  1845  (s),  is  conclusive  proof  of  the 
amount  of,  but  not  of  the  right  to,  compensation  (t). 

750.  In  certain  cases  a  report  is  made  admissible  as  evidence  Reports, 
of  the  facts  stated  therein  when  it  is  a  public  document  made  by  a 
public  officer  on  an  inquiry  of  a  judicial  or  ^wasi- judicial  nature  (a). 


8  App.  Cas.  135,  147,  184;  Pirn  v.  Curell  (1840),  6  M.  &  W.  234,  per  Lord 
Abinger,  at  p.  266  :  '*  In  cases  where  reputation  is  evidence,  i.e.,  cases  involving 
a  general  right  in  which  all  the  Queen's  subjects  are  concerned,  a  verdict  or  a 
judgment  upon  the  matters  directly  in  issue  between  the  parties,  although 
between  other  parties,  is  also  evidence  ;  not  of  any  specific  fact  existing  at  the 
time,  but  evidence  of  the  most  solemn  kind,  of  an  adjudication  of  a  competent 
tribunal,  upon  the  state  of  facts  and  the  question  of  usage  at  that  time." 

(l)  See  title  Estoppel,  p.  326,  ante,  and  cases  cited  there  in  note  (b) ;  and 
Pition  V.  Walter  (1719),  1  Stra.  162  ;  Fisher  v.  KitcUmjham  (1742),  Willes,  367  ; 
Fitch  v.  Smalbrook  (1661),  T.  Eaym.  32  ;  Holt  v.  Miers  (1839),  9  C.  &  P.  191  ; 
Oillespie  v.  Cumming  (1841),  Long,  &  T.  181  ;  Jameson  v.  Leitch  (1842),  Milw. 
683,  688  ;  Needham  v.  Bremner  (1866),  L.  E.  1  C.  P.  583.  Garland  v.  Scoones 
(1798),  2  Esp.  648,  and  Foster  v.  Compton  (1818),  2  Stark.  364,  in  which 
verdicts  were  admitted  without  the  judgments  being  proved,  can  no  longer  be 
considered  good  law.  A  verdict  of  the  Divorce  Court  may,  however,  be  admitted 
in  evidence  as  proof  of  cruelty  and  adultery,  although  the  decree  has  been  set 
aside  on  the  ground  of  collusion  {Butler  v.  Butler,  [1894]  P.  25,  C.  A.). 

(w)  Stoaie  v.  Stoate  (1861),  30  L.  J.  (p.  M.  &  a.)  102 ;  Sopivith  v.  Sopwith  (1861), 
30  L.  J.  (p.  M.  &  A.)  131 ;  Bancroft  Y.  Bancroft  and  Rumney  (1864),  3  Sw.  &  Tr.  610. 

{n)  Z)oed.  Morris  v.  Rosser  (1802),  3  East,  15;  Thorye  v.  Eyre  (1834),  1 
Ad.  &  El.  926  ;  Commings  v.  Heard  (1869),  L.  R.  4  Q.  B.  669 ;  Guerety.  Audouy 
(1893),  62  L.  J.  (q.  b.)  633,  637,  C.  A. ;  but  see  Neiuall  v.  Elliot  (1863),  32  L.  j. 
(ex.)  120;  and  see  title  Estoppel,  p.  364,  ante.  An  award  on  a  reference 
by  the  court  is  equivalent  to  the  verdict  of  a  jury,  see  title  Arbitration", 
Vol.  I.,  p.  490. 

(o)  R.Y.  Cotton  (1813),  3  Camp.  444;  Doe  d.  Smith  and  Payne  v.  WeUer 
(1834),  1  Ad.  &  El.  119;  Evans  v.  to  (1839),  10  Ad.  &  El.  151;  Wenman 
{Lady)  V.  Mackenzie  (1855),  5  E.  &  B.  447.  In  Shelling  v?  Farmer  (1725),  1 
Stra.  646,  and  Doe  d.  Ghaivner  v.  Boulter  (1837),  6  Ad.  &  El.  675,  awards 
were  admitted  in  evidence  against  persons  whom  the  court  regarded  as  privies, 
although  they  appear  to  have  been  in  fact  strangers. 

{p)  Brett  Y.Beales  (1829), Mood.  &  M.  416 ;  Brew  v.  Haren  (1874),  9 1.  E.  C.  L.  29. 

(q)  Hutchesou  v.  Eaton  (1884),  13  Q.  B.  D.  861,  C.  A. ;  Falkingham  v.  Victorian 
Railways  Commissioner,  [1900]  A.  C.  452,  P.  C. 

(r)  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  s.  11  (2) ;  Re  Palmer  &  Co.  and 
Hosktn  &  Co.,  [1898]  1  Q.  B.  131,  C.  A. 

(s)  8  &  9  Vict.  c.  18. 

{t)  Beckett  v.  Midland  Rail.  Co.  (1866),  L.  E.  1  C.  P.  241;  Re  Neiuhold  and 
The  Metropolitan  Rail.  Go.  (1863),  14  C.  B.  (n.  s.)  405  ;  R.  v.  Cambrian  Rail.  Co. 
(1869),  L.  E.  4  Q.  B.  320  ;  Rhodes  v.  Airedale  Drainage  Commissi ojiers  (1876),  1 
C.  P.  D.  402,  C.  A. ;  Re  East  London  Rail.  Co.,  Oliver's  CIaim{lS90),  24  Q.  B.  D. 
507,  C.  A.  And  see  title  Compulsory  Purchase  of  Lanp  and  Compensation, 
Vol.  VL,  p.  83. 

(a)  Thus  a  report  by  the  chief  gas  examiner  in  the  metropolis  is  virtually  a 
H.L.  — XIII.  T 
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Sect.  2.        j^or  example,  reports  of  the  Committee  of  the  Law  Society  (h), 
Proof  of     reports  of  Charity  Commissioners  (c),  and  reports  of  the  official 
Contents  of  receiver  in  bankruptcy  (cZ)  are  admissible  ;  but  reports  of  Chancery 
Documents,  visitors  (e)  and  reports  of  inspectors  appointed  by  the  Board  of 
Trade  under  the  Companies  Act,  1862  (/),  are  inadmissible  in  proof 
of  the  facts  reported  therein. 

Depositions.  751.  At  common  law  depositions  taken  in  a  judicial  proceeding 
are  admissible  in  evidence  in  a  subsequent  judicial  proceeding  in 
proof  of  the  facts  stated  therein  (g),  provided  (1)  the  proceedings  are 
between  the  same  parties  or  their  privies  (h) ;  (2)  the  issues  involved 
are  the  same,  or  substantially  the  same,  in  both  proceedings  (^)  ; 

judgment,  and,  as  it  is  final  and  a  basis  for  future  proceedings,  must  not  be 
based  on  ex  parte  statements  {li.  v.  London  County  Council^  Ex  parte  Commercial 
Gas  Co.  (1895),  11  T.  L.  E.  337).  For  the  principles  governing  the  admissibility 
of  public  documents  see  p.  472,  supra. 

(b)  Solicitors  Act,  1888  (51  &  52  Yict.  c.  65),  s.  13.  And  see  Be  A  Solicitor 
(1891),  36  Sol.  Jo.  94. 

(c)  Charitable  Trusts  (Recovery)  Act,  1891  (54  &  55  Yict.  c.  17),  s.  5  (1). 

(d)  Bankruptcy  Act,  1883  (46  &  47  Yict.  c.  52),  ss.  18  (9),  28  (4) ;  Bankruptcy 
Act,  1890(53  &  54  Yict.  c.  71),  s.  8  (5).  And  see  Re  Wallace,  Ex  parte  Cample'U 
(1885),  15  Q.  B.  D.  213,  0.  A ;  Be  HorniUoiv,  Ex  parte  Offidal  Beceiver  (1885), 
53  L.  T.  155  ;  Be  Sharp,  Ex  parte  Sharp  (1893),  10  Morr.  114. 

(e)  Boe  V.  Nix,  [1893]  P.  55.  See  Lunacy  Act,  1890  (53  &  54  Yict.  c.  5),  s.  185. 
(/)  25  &  26  Yict.  c.  89,  s.  56  ;  Be  Grosvenor  and  West  End  Terminus  Hotel 

Co.  (1897),  13  T.  L.  E.  309,  C.  A.  A  report  of  the  inspector  is  admissible  as 
evidence  of  the  opinion  of  such  inspector  [ibid.). 

(g)  Although  a  deposition  is  admissible  as  secondary  evidence,  any  statement 
in  such  deposition  vrhich  ought  not  to  have  been  received  in  evidence  in  the 
former  proceeding  is  inadmissible  {Boe  d.  Fellatt  v.  Ferrars  (1801),.  2  Bos.  &  P. 
542,  548  ;  SteinMler  v.  Newton  (1838),  9  C.  &  P.  313  ;  Tufton  v.  Whitmore  (1840), 
12  Ad.  &  El.  370;  Small  v.  Nairne  (1849),  13  Q.  B.  840).  As  to  depositions, 
see  generally  title  Practice  and  Peoceduee,  and  as  to  the  use  of  depositions 
in  criminal  cases,  see  title  Ceiminal  Law  and  Peoceduee,  Yol.  IX.,  p.  365. 

{h)  Humphreys  v.  Pensam  (1836),  1  My.  &  Cr.  580,  ^er  Lord  Cottenham,  at 
p.  586  :  "  Depositions  can  only  be  read  for  or  against  those  who  are  parties  or 
privies  to  the  suit  in  which  the  deposition  was  taken  ;  and  they  cannot  be  read 
for  a  party  unless  they  can  also  be  read  against  him."  See  also  Smith  v.  VeaJe 
(1699),  1  Ld.  Eaym.  735;  Anon.  (1703),  cited  in  Smith  v.  Veale,  supra,  Coker  v. 
Farewell  (1729),  2  P.  Wms.  563  ;  Doe  d.  Foster  v.  Herby  {Earl)  (1834),  1  Ad.  &  El. 
783 ;  Gray  v.  Haig  (1852),  21  L.  J.  (ch.)  542.  They  are  inadmissible  against 
strangers  {Bushworth  v.  Pembroke  [Countess)  (1668),  Hard.  472 ;  Coke  v.  Fountain 
(1686),  1  Yern.  413  ;  Peterborough  [Earl)  v.  Norfolk  {Duchess)  (1702),  Prec.  Oh. 
212  ;  affirmed  sub  nom.  Peterborough  {Earl)  v.  Germaine  (1703),  3  Bro.  Pari.  Gas. 
539;  Mackworth  v.  Penrose  (1728),  1  Dick.  50;  Niblett  y.  Daniel  {11  SI),  Bunb. 
310;  Quantock  Y.JBullen  (1820),  5  Madd.  81;  GoodenoughY.  Alway  (1826),  2 
Sim.  &  St.  481 ;  Melen  v.  Andrews  (1829),  Mood.  &  M.  336 ;  Atkins  v.  Humphreys 
(1836),  1  Mood.  &  E.  523  ;  HopcY.  Liddell  (No.  2)  (1855),  21  Beav.  180;  Morgan  v. 
Nicholl  (1866),  L.  E.  2  0.  P.  117  ;  Evans  v.  Merthyr  Tydfil  Urban  District  Council, 
[1899]  1  Oh.  241,  0.  A.;  but  where  such  stranger,  although  not  actually  on 
the  record,  was  substantially  a  party  to  the  former  proceedings,  the  depositions 
are  admissible  against  him  {Wright  v.  Doe  d.  Tatham  (1834),  1  Ad.  &  El.  3,  18, 
Ex.  Oh. ;  Doe  d.  HuUn  v.  Powell  (1852),  3  Car.  &  Kir.  323 ;  and  see  Byrne  v. 
Frere  (1828),  2  Mol.  157  ;  Williams  v.  Broadhead  (1827),  1  Sim.  151). 

{i)  Derby  {Earl)  v.  Foster  (1835),  1  Ad.  &  El.  791,  n.  (b)  ;  LlanoverY.  Homfray 
Phillips  Y.  Llanover  (1881),  19  Oh.  D.  224,  0.  A.  In  criminal  cases  where  the 
party  is  charged  in  the  first  proceedings  with  one  offence,  and  in  the  second 
proceedings  with  a  different  offence,  the  depositions  taken  in  the  first  are 
admissible  in  the  second  proceeding,  provided  the  issues  are  substantially  the 
same  {B.  y.  Smith  (1817),  Euss.  &  Ey.  339,  0.  0.  E. ;  B.  v.  Lee  (1864),  4  F.  &  E. 
63  ;  B.  Y.  Williams  (1871),  12  Oox,  0.  0.  101;  B.  v.  Buckley  (1873),  13  Oox, 
0.  0.  293 ;  but  see  B.  v.  Ledbetter  (1850),  3  Oar.  &  Kir.  108 ;  B.  v.  Dilmore 
(1852),  6  Oox,  0.  0.  52). 
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(3)  the  party  against  whom  the  depositions  are  tendered  had  full     Sect.  2. 
opportunity  of  cross-examining  the  deponent  when  the  deposition     Proof  of 
was  being  taken  {k) ;    and  (4)  the  deponent  is  either  dead  (/),  Contents  of 
insane  (m),  kept  out  of  the  way  by  the  opposite  party  {n),  too  ill  to  Documents 
travel  (o),  or  (in  civil  cases)  beyond  the  jurisdiction  (p). 

If  any  one  of  these  conditions  is  not  fulfilled,  the  deposition  is 
generally  inadmissible,  although  it  may  be  admissible  (where  the 
deponent  is  dead)  even  against  strangers,  if  it  relates  to  pedigree  (q), 
or  to  matters  of  public  or  general  interest,  where  reputation  would 
be  evidence  (?).    A  deposition  may  always  be  used  as  an  admission 

(k)  A.-G.  V.  Davison  (1825),  M'Cle.  &  Yo.  160,  Ex.  Ch.  ;  Steinkeller  v.  Neivton 
(1840),  9  0.  &  P.  313  ;  ScoUy.  Van  Sandau  {\^Vo) ,  8  Jur.  1114  ;  R.y.  Day  (1852), 
6  Cox,  C.  C.  55  ;  Fitzgerald  v.  FitzgeraJd  (1863),  33  L.  J.  (p.  M.  &  A.)  39.  Actual 
cross-examination  is  not  necessary  if  full  opportunity  was  provided  and  the 
person  against  whom  the  deposition  is  being  used  did  not  choose  to  avail  him- 
self of  such  opportunity  [Howard  v.  Tremaine  (1692),  1  Salk.  278 ;  Cazenove  v. 
Vaughaii  (1813),  1  M.  &  S.  4;  M'Comhie  v.  ^nio7i  (1843),  6  Man.  &  G.  27 ; 
Wlnjte  v.  HalJett  (1859),  28  L.  J.  (ex.)  208).  As  to  depositions  taken  by  a 
coroner  at  an  inquest,  see  title  Coeoxers,  Vol.  VIII.,  p.  291. 

{I)  Morehfs  {Lord)  Case  (1666),  Kel.  53,  55,  H.  L. ;  Pyke  v.  Crouch  (1696),  1 
Ld.  Eaym.  730  ;  Strutt  v.  Bovingdon  (1803),  5  Esp.  56  ;  Doncaster  Corporation  v. 
Day  (1810),  3  Taunt.  262 ;  Wright  v.  Doe  d.  Tatham  (1834),  1  Ad.  &  El.  3,  Ex.  Ch. 
The  death  must  be  proved.  It  is  not  sufficient  to  show  that  the  deposition  was 
taken  fifty  years  before  {Benson  v.  Olive  (1731),  2  Stra.  920).  In  the  old  cases, 
Nevil  Y .  Johnson  (1703),  2  Vern.  447;  Barstow  v.  Palmes  (1704),  Prec.  Ch. 
233;  London  Corporation  v.  Perkins  (1734),  3  Bro.  Pari.  Cas.  602,  although, 
apparently,  the  deaths  of  the  deponents  were  not  proved,  the  depositions  were 
admitted ;  but  see  Carrington  v.  Cornock  (1829),  2  Sim.  567 ;  Blagrave  v. 
Blagrave  (1847),  16  L.  J.  (ch.)  346. 

(m)  B.  v..  Eriswell  {Inhabitants)  (1790),  3  Term  Eep.  707,  721.  In  B.  v. 
Marshall  (1*841),  Car.  &  M.  147,  the  deposition  was  admitted,  although  the 
insanity  was  only  of  a  temporary  character,  sed  qucere. 

{n)  Morely's  {Lord)  Case,  supra ;  Green  v.  Gateivick  (1672),  Buller,  Nisi  Frius, 
239;  B.  v.  Guttridge  (1840),  9  C.  &  P.  471. 

(o)  In  civil  cases  this  fact  will  usually  enable  the  deposition  to  be  admitted 
in  evidence  {Lutterell  v.  Beynell  (1670),  1  Mod.  Eep.  282,  284;  Bradley  v 
Crackenthorp  (1752),  1  Dick.  182  ;  Jones  v.  Jones  (1785),  1  Cox,  Eq.  Cas.  184, 
Jo7ies  V.  Brewer  (1811),  4  Taunt.  46;  Andrews  v.  Palmer  (1812),  1  Ves.  &  B. 
21 ;  Corlttt  v.  Corlett  (1813),  1  Ves.  &  B.  335  ;  but  see  Harrison  v.  Blades 
(1813),  3  Camp.  457  ;  Doe  d.  Lloyd  v.  Evans  (1827),  3  C.  &  P.  219).  In  criminal 
cases,  however,  the  sickness  of  a  deponent,  although  it  may  be  a  good  ground 
for  the  postponement  of  a  trial  {B.  v.  Savage  (1831),  5  C.  &  P.  143),  is  not 
sufficient  to  allow  the  deposition  to  be  given  in  evidence,  unless  it  is  shown 
that  he  will  probably  never  be  able  to  attend  the  trial  {B.  v.  Hogg  (1833),  6 
C.  &  P.  176;  B.  V.  Wilshaw  (1841),  Car.  &  M.  145). 

{p)  Fry  V.  Wood  (1737),  1  Atk.  445;  Fonsick  v.  Agar  (1806),  6  Esp.  92; 
Falconer  v.  Hanson  (1808),  1  Camp.  171;  Proctor  v.  Lainson  (1836),  7  C.  &  P 
629;  Sills  v.  Broiun  (1840),  9  C.  &  P.  601,  603;  BohinsonY.  Markis  (1841),  2 
Mood.  &  E.  375 ;  Carruthers  v.  Graham  (1841),  10  L.  J.  (q.  b.)  364 ;  Varicas 
V.  French  (1849),_  2  Car.  &  Kir.  1008.  In  criminal  cases,  this  fact  will  not 
enable  the  deposition  to  be  given  in  evidence  {Morely's  {Lord)  Case,  supra; 
B.  V.  Hagan  (1837),  8  C.  &  P.  167 ;  B.  v.  Scaife  (1851),  20  L.  J.  (m.  c.V 
229;  V.  Austin  (1856),  25  L.  J.  (m.  c.)  48,  C.  C.  E.).  On  proof  that  diligent 
but  ineffectual  search  has  been  made  for  the  deponent,  the  deposition  is 
probably  admissible  in  evidence  in  civil  cases  {Falconer  v.  Hanson,  supra; 
Wiedemann  v.  Walpole  (1891),  Times,  15th  June),  but  not  in  criminal  cases 
{Moreh/s  {Lord)  Case,  supra). 

{q)  Gee  V.  Ward  (1857),  7  E.  &  B.  509  ;  see  further  p.  469,  ante. 

(r)  Buller,  Nisi  Prius,  pp.  239—242  ;  Terwit  v.  Gresham  (1666).  1  Cas.  in  Ch. 
73  ;  Freeman  v.  Phillipps  (1816)  4  M.  &  S.  486  ;  see,  further,  p.  467,  ante.  As  to 
admitting  a  deposition  as  a  dying  declaration  see  B.  v.  Jones  (1885),  49  J.  P.  728. 
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against  the  deponent,  whenever  he  is  a  party  (s),  or  to  contradict 
or  corroborate  him  (t),  or  to  refresh  the  memory  of  the  official  who 
took  down  the  deposition  (a). 

By  statute  depositions  have  been  made  admissible  in  evidence 
in  various  proceedings,  although  the  conditions  which  would 
have  been  necessary  for  their  admissibility  at  common  law  have 
not  been  fulfilled ;  for  example,  those  taken  under  the  Indictable 
Offences  Act,  1848  (h),  the  Bankruptcy  Act,  1883  (c),  and  the 
Matrimonial  Causes  Act,  1857  (d) ;  and,  finally,  in  any  cause  (e) 
or  matter  (/),  where  it  shall  appear  necessary  for  the  purposes 
of  justice,  the  judge  may  order  the  deposition  of  any  person  to 
be  taken  (g),  but  in  the  absence  of  any  direction  by  the  judge  such 
deposition  is  not  admissible  in  evidence  without  the  consent  of  the 
other  party  unless  the  judge  is  satisfied  that  the  deponent  is  dead, 
beyond  the  jurisdiction,  or  unable  to  attend  from  sickness  or  other 
infirmity  (h).  The  party  intending  to  use  such  deposition  must 
give  notice  in  writing  to  the  opposite  party  of  such  intention  (i). 

All  evidence  taken  on  the  hearing  or  tri^l  of  any  cause  or 
matter  may  be  used  in  any  subsequent  proceedings  in  the  same 
cause  or  matter  (j). 


Judicial 
proceedings 
in  High 
Court. 


(b)  In  High  Court. 

752.  Judicial  proceedings  in  the  High  Court  may  be  proved 
by  production  of  the  original  record  (k)  or  by  verified  copies  (l),  but 

(s)  Re  Cooper,  Ex  parte  Hall  (1882),  19  Ch.  D.  580,  0.  A.,  per  Jessel,  M.E., 
at  p.  583  :  "  Any  statement  made  by  a  man  upon  oath,  may  be  used  against 
him  as  an  admission."    And  see  Cole  v.  HadJey  (1840),  11  Ad.  &  El.  807. 

{t)  Anon.  (1729),  Mos.  118;  and  see  Criminal  Procedure  Act,  1865  (28  &  29 
Yict.  c.  18),  ss.  4,  5. 

(a)  R.  V.  Mann  (1885),  49  J.  P.  743. 

(6)  11  &  12  Yict.  0.  42,  s.  17 ;  see  title  Criminal  Law  and  Peoceduee, 
Yol.  IX.,  p.  315. 

(c)  46  &  47  Yict.  c.  52,  s.  136;  Bankruptcy  Ptules,  r.  66;  see  also  title 
Banketjptcy  aot)  Insolvency,  Yol.  II.,  p.  318. 

{d)  20  &  21  Yict.  c.  85 ;  see  title  Husband  and  Wife. 
(e)  See  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  100. 
(/)  im. 

(g)  E.  S.  C,  Ord.  37,  r.  5. 

(h)  E.  S.  0.,  Ord.  37,  r.  18  ;  and  see  Nadin  v.  Bassett  (1883),  25  Ch.  D.  21, 
C.  A. ;  Concha  v.  Co7icha  (1886),  11  App.  Cas.  541.  E.  S.  C,  Ord.  37,  r.  3,  which 
says  that  an  order  to  read  evidence  taken  in  another  cause  or  matter  shall  not 
be  necessary,  does  not  alter  the  admissibility  of  the  evidence  in  the  cause  in 
-wHch  it  is  sought  to  be  read  [Printing,  Telegraph  and  Construction  Co.  of  the 
Agence  Havas  v.  Brucker,  [1894]  2  Q.  B.  801,  C.  A.). 

(0  E.  S.  C,  Ord.  37,  r.  24. 
(,/)  IUd.,  i\  25. 

(k)  The  order  of  a  judge  or  master  is  required  before  affidavits  or  records  of 
the  High  Court  can  be  taken  from  the  Central  Office  (E.  S.  0.  Ord.  61,  r.  28\- 
In  the  case  of  a  judgment,  the  complete  record  of  a  copy,  not  merely  the 
minutes,  must  be  produced  [Godefroy  v.  Jay  (1827),  3  C.  &  P.  192).  Compare 
King  V.  Birch  (1842),  3  Q.  B.  425,  431  ;  R.  v.  8mith  (1828),  8  B.  &  C.  341.  A 
decree  which,  having  been  consented  to  by  all  parties,  was  held,  in  an  action,  to 
be  a  confirmation  of  a  settlement  relating  to  the  same  property  was  allowed  to 
be  proved  by  an  affidavit  verifying  the  bill,  answer,  and  decree,  and  the  identity 
of  one  of  the  parties  with  the  plaintiff  in  the  action  {White  v.  Cox  (1876),  2  Ch.  D. 
387,  397). 

{I)  See  p.  523,  post. 
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the  original  must  be  produced  if  issue  has  been  joined  on  an     Sect.  2. 

allegation  of  nul  tiel  record  (m).  Proof  of 

Copies  are  of  four  kinds :  examined  copies,  office  copies,  exemplifi-  Contents  of 

cations  under  the  Great  Seal,  and  exemplifications  under  the  seal  of  Documents. 

the  court  (??.).  ^  ^  Maybe 

The  accuracy  of  examined  copies  must  be  proved  by  the  evidence  proved  by 
of  a  witness  who  has  compared  the  copy  with  the  original  or  with  *^°Py- 
what  the  officer  of  the  court  read  as  the  contents  of  the  original  (o),  Examined 
but  it  is  not  necessary  for  the  persons  examining  to  exchange  ^^P^^^* 
papers  and  read  them  alternately         An  examined  copy  will  not 
be  admitted  if  it  contains  abbreviations  not  in  the  original  {q). 

Where  the  document  in  question  is  an  ancient  one,  the  witness  Ancient 
proving  an  examined  copy  must  have  been  able  to  read  and  document, 
understand  the  original  when  he  compared  the  copy  with  it  (r). 

Another  recognised  form  of  copy  is  an  office  copy.    Office  copies  of  office  copies, 
all  writs,  records,  proceedings,  and  documents  filed  in  the  High  Court 
are  admissible  in  the  same  way  as  the  original  (s) ;  their  authenticity 
is  shown  by  the  seal  of  the  Central  Office  {t). 

Office  copies  of  certain  documents  of  a  judicial  nature  are  also 
made  admissible  by  statute  (a). 

Other  recognised  forms  of  copies  are  exemplifications  under  the  Exempiifica- 
Great  Seal  (h),  and  exemplifications  under  the  seal  of  the  court  where  ^io^^. 
the  record  remains  (c).    Judicial  notice  is  taken  of  the  seals  attached 
to  these  copies  (cZ). 

To  prove  that  an  action  was  pending  and  was  tried  as  alleged  in 
an  indictment  for  perjury,  the  production  by  the  officer  of  the  court 
of  a  copy  of  the  writ  and  pleadings  properly  filed  and  the  original 
order  disrnissing  the  action  have  been  admitted  (e). 

(c)  In  County  Court. 

753.  The  proceedings  of  a  county  court  are  proved  either  by  judicial 

the  registrar  by  the  note  thereof  entered  in  his  book  or  by  a  copy  proceedings 

of  such  entry  sealed  with  the  court  seal  and  purporting  to  be  signed  ^^q^^^^^^^^*'^ 


(m)  2  Taylor,  Law  of  Evidence,  lOth  ed.,  s.  1535. 
{n)  See  pp.  522  to  524,  ante. 

(o)  Rolf  V.  Dart  (1809)  2  Taunt.  52 ;  and  see  p.  524,  ante,  and  cases  cited  in 
next  note. 

{p)  Reid  V.  Margison  (1808),  1  Camp.  469;  Rolf  v.  Dart,  supra;  M'Neil  v. 
Perchard  (1*795)  1  Esp.  263 ;  Gyles  v.  Hill  (1809),  1  Camp.  471,  n. ;  Fyson  v.  Kemp 
(1833),  6  C.  &  P.  71. 

{q)  R.  V.  Christian  (1842),  Car.  &  M.  388. 

(r)  The  Crawford  and  Lindsay  Peerages  (1848),  2  H.  L.  Cas.  534. 
(s)  E.  S.  C,  Ord.  37,  r.  4  ;  and  see  p.  523,  ante, 
(t)  R.  S.  C,  Ord.  61,  r.  7. 

(a)  See  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31),  s.  16  (bills  of  sale 
etc.) ;  Conveyancing  Act,  1882  (45  &  46  Vict.  c.  39),  s.  2  (1),  (2)  (certificates 
of  searches),  s.  7  (7)  (8)  (certificates  of  acknowledgments  by  married  women). 

(b)  In  Beverley  Corporation  v.  Craven  (1838),  2  Mood.  &  E.  140,  a  document 
was  admitted,  although  the  Great  Seal  was  missing  from  it,  on  the  ground  that  it 
was  ancient  and  produced  from  the  proper  custody.  Exemplifications  under 
the  Great  Seal  must  now  be  considered  obsolete  as  a  method  of  proving  records. 

(c)  These  are  also  obsolete. 

d)  See  pp.  495,  496,  ante. 

e)  B.  V.         (1877),  2  Q.  B.  D.  415,  C.  C.  E. 
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proceedings. 


and^  sealed  by  the  registrar  (/).  Buch  entry  or  copy  is  binding  even 
against  the  evidence  of  the  judge  who  proves  from  a  private 
memorandum  that  he  intended  to  make  a  different  order  (^),  and 
cannot  be  varied  by  the  judge's  indorsement  of  the  summons  (fi), 
nor  by  an  informal  letter  from  the  registrar  to  one  of  the 
parties  {i). 

On  appeal  to  a  Divisional  Court,  the  judge's  note  cannot  be 
impeached  by  affidavit,  shorthand  note,  or  otherwise  (k),  but  the 
court  may,  it  seems,  use  extraneous  evidence  to  explain  any 
ambiguity  (I). 

(d)  In  Criminal  Court. 

754.  The  trial,  conviction,  or  acquittal  of  any  person  charged 
with  an  indictable  offence  may  be  proved  by  certified  copy  of  the 
record  purporting  to  be  under  the  hand  of  the  clerk  of  the  court  or 
other  officer  (m)  having  custody  of  the  records  of  the  court  where 
the  conviction  or  acquittal  took  place  (?^). 

Any  previous  conviction  may  further  be  proved  by  producing  a 
record  or  extract  thereof  (o),  together  with  proof  of  identity  (^). 

As  regards  summary  proceedings  in  particular,  the  register  of 
the  court  (or  a  certified  extract)  is  prima  facie  evidence  of  the 
matters  entered  therein  in  a  court  acting  for  the  same  place  as 
the  court  whose  proceedings  are  entered  in  the  register  (q),  while 


(/)  County  Courts  Act,  1888  (51  &  52  Yict.  c.  43),  s.  28.  Such  entry  or  copy 
is  also  proof  of  the  regularity  of  the  proceedings  (ihid.  ;  and  see  B.  v.  Roberts 
(1878),  14  Cox,.C.  C.  101,  C.  0.  E.). 

{g)  Dens  v.  Byley  (1851),  20  L.  J.  (c.  p.)  264. 

{h)  Stonor  v.  Fowle  (1887),  13  App.  Cas.  20. 

(i)  Ibid. 

{k)  Huddleston  v.  Furness  Bail.  Co.  (1899),  15  T.  L.  E.  238,  C.  A. 
(I)  ibid. ;  and  see  title  County  Courts,  Vol.  YIII.,  p.  608. 
(m)  Or  the  deputy  of  such  clerk  or  officer. 

{n)  Evidence  Act,  1851  (14  &  15  Yict.  c.  99),  s.  13 ;  compare  Criminal 
Procedure  Act,  1865  (28  &  29  Yict.  c.  18),  s.  6.  This  evidence  is  admissible  in 
all  civil  and  criminal  proceedings;  see  Bichardsony.  Willis  (1873),  L.  E.  8  Exch. 
69.  At  common  law  it  was  necessary  to  produce  the  record  or  an  examined 
copy  {B.  v.  Smith  (1828),  8  B.  &  C.  341  ;  Hartley  v.  Hindmarsh  (1866),  L.  E.  1 
C.  P.  553).  This  method  of  proof  is,  of  course,  still  available;  see  p.  524, 
supra. 

(o)  In  the  case  of  an  indictable  offence  this  is  a  certificate  by  the  clerk  or 
other  officer  ;  in  the  case  of  summary  convictions,  a  copy  thereof  signed  by  a 
justice  of  the  peace  or  by  the  proper  officer  of  the  court. 

(p)  Prevention  of  Crimes  Act,  1871  (34  &  35  Yict.  c.  112),  s.  _18.  This  Act 
leaves  untouched  older  methods  of  proving  convictions  in  certain  cases ;  these 
are  under  the  Transportation  Act,  1824  (5  Geo.  4,  c.  84),  s.  24  (sentences  of 
transportation  or  banishment) ;  see  B.  v.  Parsons  (1866),  L.  E.  1  C.  C.  E.  24  ; 
Criminal  Law  Act,  1827  (7  &  8  Geo.  4,  c.  28),  s.  11  (previous  conviction  for 
felony);  Criminal  Procedure  Act,  1851  (14  &  15  Yict.  c.  100),  s.  22  (previous 
convictions  in  a  trial  for  perjury) ;  Larceny  Act,  1861  (24  &  25  Yict.  c.  96), 
s.  116  (proof  of  previous  convictions  in  an  indictment  under  the  Act) ;  Coinage 
Offences  Act,  1861  (24  &  25  Yict.  c.  99),  s.  37  (proof  of  previous  convictions  in 
an  indictment  under  the  Act). 

(g)  Suinmary  Jurisdiction  Act,  1879  (42  &  43  Yict.  c.  49),  s.  22.  This  does 
not  affect  the  necessity  of  proving  previous  convictions  when  required  to  be 
proved  against  a  person  charged  with  another  offence  {ibid.),  except  where 
the  court  is  the  same  in  both  cases  [london  School  Board  v.  Harvey  (1879), 
4  Q.  B.  D.  451 ;  Police  Commissioner  v.  Donovan,  [1903]  1  K.  B.  895). 
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a  certificate  of  dismissal  given  by  justices  is  evidence  of  such  Sect.  2. 
dismissal  (r).  Proof  of 

The  sessions  book  of  a  court  of  quarter  sessions  made  up  and  Contents  of 

recorded  by  the  clerk  of  the  peace  from  minutes  taken  by  him  in  Documents, 

court  is  admissible  in  a  similar  court  in  the  same  county  to  prove  Quarter 

the  proceedings  of  the  court  (s).  sessions. 

(e)  Other  Judicial  Proceedings. 

755.  Records   and   other  judicial  documents  {t)  of    the  old  Judicial 

superior  courts  of  law  and  equity  are  proved  in  the  same  way  as  proceedings 

records  etc.  of  the  High  Court  {a).  superior 

Bankruptcy  proceedings  may  be  proved  by  production  of  the  courts, 

original  document,  or  by  a  copy  sealed  or  signed  by  the  judge  or  Bankruptcy 

certified  by  a  registrar  (h).  proceedings. 

Adjudications  in  bankruptcy  may  be  proved  by  the  production 
of  the  adjudication  under  the  seal  of  the  court  or  by  a  copy  of  the 
Gazette  containing  a  notice  thereof  (c). 

Judgments  of  the  House  of  Lords  are  proved  by  an  examined  Judgments 

copy  of  the  minutes  (d)   or  by  printed   copy   of  the   Lords'  loS 
journals  (e). 


(r)  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s.  27  (4)  (indictable 
offences)  ;  s.  44  (assaults).  Dismissal  may  still  be  proved  otherwise  than  by 
such  certificate  (see  R.  v.  Ilatchins  (1880),  5  Q.  B.  D.  353  ;  reversed  sub  nom. 
E,  V.  Hutchings  (1881),  6  Q.  B.  D.  300,  C.  A). 

(s)  B.  V.  Yeoveleij  {LihaUtants)  (1838),  8  Ad.  &E1.  806. 

[t)  This  includes  answers  in  Chancery  {Ewer  v.  Ambrose  (1825),  4  B.  &  C.  23; 
Highfield  v.  Feake  (1827),  Mood.  &  M.  109);  depositions  {Duncan  v.  Scott  (1807), 
1  Camp.  100);  rules  of  court  {Selby  y.  Harris  (1698),  1  Ld.  Eaym.  745).  In 
some  cases  ancient  judicial  proceedings  have  been  admitted  without  being 
strictly  proved;  see  Beverley  Corporation  v.  Craven  (1838),  2  Mood.  &  R.  140, 
cited  note  {b),  p.  549,  ante;  Byam  v.  Booth  (1816),  2  Price,  231,  231,  n.  ; 
Bayley  v.  Wylie  (1807),  6  Esp.  85. 

{a)  See  p.  548,  ante.  In  the  case  of  other  old  courts,  such  as  the  old  Court 
of  Admiralty,  the  Ecclesiastical  Courts,  and  the  Court  of  Stannaries,  judicial 
documents  may,  it  seems,  be  proved  by  exemplifications  or  by  examined 
copies,  but  not  now  by  office  copies.  See  R.  v.  Hains  (1695),  Comb.  337. 
Many  of  these  documents  are  placed  under  the  custody  of  the  Master  of  the 
Eolls  by  the  Public  Eecord  Office  Act,  1838  (1  &  2  Yict.  c.  94).  Por  proof  of 
documents  in  that  custody,  see  ss.  12  and  13  of  the  Act  and  p.  524,  ante. 
Where  the  record  is  lost  a  certified  copy  of  the  entry  in  the  judgment  book  will 
be  admitted  {Re  Tollemache,  Ex  parte  Anderson  (1885),  14  Q.  B.  D.  606,  C.  A.). 

(&)  Bankruptcy  Act,  1883  (46  &  47  Yict.  c.  52),  s.  134.  This  Act  also  contains 
provisions  for  proving  the  appointment  of  a  trustee  (by  certificate  of  the  Board 
of  Trade,  s.  138),  facts  stated  in  notices  (by  a  copy  of  the  London  Gazette  con- 
taining such  notices,  s.  132  (1) ;  this  is  conclusive  in  certain  cases,  s.  132  (2) ), 
and  proceedings  of  meetings  (by  minutes  signed  by  chairman,  s.  133  (1) ).  The 
validity  of  a  composition  or  scheme  is  proved  by  certificate  of  the  official 
receiver  (see  Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s.  3  (13) ).  As  to  the 
admissibility  of  orders  and  certificates  by  the  Board  of  Trade,  see  Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  140.  The  provision  in  s.  17  of  that  Act,  that 
the  answers  of  the  debtor  read  over  and  signed  by  him  may  thereafter  be  used 
in  evidence  against  him,  is  not  limited  to  proceedings  in  bankruptcy  {Re  A 
Solicitor  (1890),  25  Q.  B.  D.  17,  C.  A.).  See  also  title  Bankruptcy  and 
Insolvency,  Vol.  11.,  p.  110. 

(c)  R.  V.  Thomas  (1870),  11  Cox,  C.  C.  535  ;  Bankruptcy  Act,  1883  (46  &  47 
Vict.  0.  52),  s.  132  (1),  (2). 

{d)  Jones  v.  Randall  (1774),  1  Cowp.  17. 

(e)  See  p.  527,  aiite. 
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Sect.  2. 

Proof  of 
Contents  of 
Documents. 

Judgments 
of  iBferior 
courts. 

Awards. 


Awards 
under  statute 
by  public 
officer. 


Orders  of  justices  fprmiDg  a  highway  district  are  proved  by 
certified  copy  (/). 

Judgments  in  inferior  courts  (g)  are  proved  by  the  production  of 
the  minute  book  containing  an  entry  of  the  judgment  (h),  or  by  the 
notes  or  parol  evidence  of  the  officer  of  the  court  where  no  such 
entry  exists  (i) . 

An  award  is  proved  by  the  production  and  proof  of  execution  of 
the  award  (which  must  be  signed  by  all  the  arbitrators  (k)  in  the 
presence  of  each  other  (Q),  the  submission  itself  and,  where 
the  award  is  made  by  an  umpire,  the  appointment  of  the  umpire  (n). 

But  where  the  award  is  made  in  a  reference  under  an  order 
of  court,  production  of  the  award  and  the  order  is  prima  facie 
evidence  of  the  validity  of  the  award  (o) . 

In  the  case  of  an  award  made  under  statute  by  a  public  officer, 
the  validity  of  the  award  is  presumed  (j)),  unless  it  be  proved  that 
subsequent  usage  has  not  been  in  accordance  with  the  award  (q),  or 
that  the  award  was  made  without  jurisdiction.  In  the  latter  case, 
even  though  the  statute  enacts  that  the  award  is  to  be  conclusive 
evidence  that  all  the  directions  of  the  Act  in  relation  to  the  matter 
set  forth  which  ought  to  have  been  obeyed  have  been  obeyed,  yet  it 

(/)  Highway  Act,  1864  (27  &  28  Vict.  c.  101),  s.  12.  See  title  Highways, 
Streets  and  Bridges. 

(g)  Such  as  a  sheriff's  conrt  [Arundell  v.  White  (1811),  14  East,  216)  ;  a  court 
of  summary  jurisdiction  {London  School  Board  v.  Harvey  (1879),  4  Q,.  B.  D.  451) ; 
a  court  baron  {Byson  v.  Wood  (1824),  3  B.  &  C.  449) ;  the  mayor's  court  [Fisher 
V.  Lane  (1772),  2  Wm.  Bl.  834) ;  a  manor  court  [Dawson  v.  Gregory  (1845),  7 
Q.  B.  756). 

[h)  See  cases  cited  in  last  note. 

{i)  See  Byson  v.  Wood,  supra;  Manning  v.  Eastern  Counties  Rail.  Co. 
(1843),  12  M,  &  W.  237.  On  an  appeal  from  a  registrar  or  master  the  court 
will  only  recognise  the  note  of  its  officer,  and  will  not  hear  other  evidence 
as  to  what  took  place  before  him  [Sykes  v.  Sykes,  [1897]  P.  306,  0.  A.).  An 
order  of  a  master  in  lunacy  made  under  s.  116  of  the  Lunacy  Act,  1890  (53  &  54 
Yict.  c.  5),  reciting  that  a  person  was  of  unsound  mind,  though  not  so  found 
by  inquisition,  is  admissible  as  prima  facie  evidence  that  the  person  was  pre- 
vented from  appearing  in  a  suit  by  reason  of  accident  or  misfortune,  or  not 
having  received  due  notice  [Harvey  v.  B.,  [1901]  A.  0.  601,  P.  0.). 

[k)  If  the  submission  empowers  less  than  the  full  number  to  make  the 
award,  execution  by  all  is  unnecessary,  provided  that  all  were  given  the 
opportunity  of  executing  (White  v.  Sharp  (1844),  12  M.  &.  W.  712;  Wright  v. 
Graham  (1848),  3  Exch.  131 ;  Be  Beck  and  Jackson  (1857),  1  0.  B.  (n.  s.>695). 

[I)  Stalworth  v.  Lnns  (1844),  13  M.  &  W.  466;  Wright  v.  Graham,  supra  ;  Eads 
V.  Williams  (1854),  4  De  G.  M.  &  Q.  674,  688,  689;  Lord  v.  Zor^^  (1855), 
5  E.  &  B.  404;  Berney  v.  Bead  (1845),  7  Q.  B.  79,  where  the  submission  had 
been  made  a  rule  of  court,  but  the  principle  above  stated  was  held  to  apply  ; 
compare  Be  Beck  and  Jackson,  supra.  Evidence  may  be  given  by  an  arbitrator 
on  points  of  fact  in  explanation  of  his  award  [Be  Bare  Valley  Bail.  Co.  (1868), 
L.  R.  6  Eq.  429) ;  see  title  Arbitration,  Vol.  I.,  p.  477. 

[m)  This  must  be  shown  to  have  been  executed  by  all  parties  [Ferrer  v.  Oven 

(1827)  ,  7  B.  &  0.  427),  including  the  party  relying  .on  it  [Brazier  v.  Jones 

(1828)  ,  8  B.  &  0.  124) ;  see  also  Antram  v.  Chace  (1812),  15  East,  209. 

[n)  Still  V.  Halford  (1814),  4  Camp.  17.  As  to  enlargement  of  time,  which 
must  also  be  proved,  see  Davis  v.  Vass  (1812),  15  East,  97. 

(o)  Gishorne  v.  Hart  (1839),  5  M.  &  W.  50  ;  see  Bresser  v.  Stansfield  (1845), 
14  M.  &  W.  ^2%  per  Parke,  B.,  at  p.  828. 

[p)  Boe  d.  Boherts  Y.  Mostyn  (1852),  12  C.  B.  268  ;  Williams  v.  Eyton  (1859), 
4  H.  &  N.  357,  Ex.  Ch. ;  compare  Boe  d.  Nanney  v.  Gore  (1837),  2  M.  &  W.  320. 

[q)  B.Y.  Haslingfield  [Lnhahitants)  (1814),  2  M.  &  S.  558  .;  compare  Manning 
V.  Eastern  Counties  Bail.  Co.,  supra. 
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will  not  be  conclusive  as  to  matters  which  the  public  officer  had  no     Sect.  2. 


756.  Probates  and  letters  of  administration,  and  copies  thereof  Probate  and 
respectively,  purporting  to  be  sealed  with  a  seal  of  the  Court  of  letters  of 
Probate  (s),  are  evidence  in  all  parts  of  the  United  Kingdom  without  t^on^^^^'^^" 
further  proof  (t).    In  cases  where  this  provision  is  inapplicable, 
probate  and  letters  of  administration  may  be  proved  by  the  Probate 
Act-book  of  the  Prerogative  Court  containing  an  entry  that  the  will 

has  been  proved  or  letters  of  administration  granted  (a),  or  by  an 
examined  or  certified  copy  of  such  book  (h),  or  by  minutes  and 
proof  of  the  will  and  sealing  of  probate  indorsed  on  the  will  by  the 
surrogate  and  registrar  of  the  ecclesiastical  court  (c). 

Probates  and  letters  of  administration  (whether  the  grant  be  Colonial 
general  or  limited  (d) )  granted  by  the  courts  of  certain  British  probates, 
possessions  or  by  British  courts  in  a  foreign  country  may  be  made 
admissible  in  England  (e). 

757.  The  production  of  probate  or  letters  of  administration,  or  What  is 
their  equivalent  (/ ),  is,  if  the  testator  be  in  fact  dead  (g),  the  sole  (h)  PJ^^^^,'^ 
and  conclusive  (i)  proof  of  the  title  of  the  personal  representative, 

but  not  of  the  identity  of  the  person  obtaining  it{k).  It  makes 
no  difference  that  the  will  proved  was  obtained  by  fraud  (0  or 
forged  (77?).    Probate  is,  moreover,  until  annulled,  conclusive  proof 


(r)  Jacomh  v.  Turner,  [1892]  1  Q.  B.  47. 

(s)  Court  of  Probate  Act,  1857  (20  &  21  Yict.  c.  77),  s.  69.  This  includes  the 
seals  of  district  registries. 

{t)  Ibid.,  s.  22,  As  to  using  the  probate  as  evidence  in  an  action  relating  to 
real  estate  and  notice  of  the  intention  so  to  do,  see  p.  512,  ante. 

(a)  Cox  V.  Allingliam  (1822),  Jac.  514.  There  is  no  necessity  to  account 
for  the  non-production  of  the  probate  itself  {ibid.).  See  also  Elden  v.  Kedddl 
(1807),  8  East,  187  ;  Davis  v.  Williams  (1811),  13  East,  232. 

{b)  Evidence  Act,  1851  (14  &  15  Vict.  c.  99),  s.  14.  In  Dorrett  v.  Meux  (1854), 
15  0.  B.  142,  an  unstamped  copy  of  the  Act-book  was  admitted  under  this 
section  to  prove  that  a  certain  person  was  named  executor  in  the  will. 

(c)  Doe  d.  Bassett  v.  Mew  (1837),  7  Ad.  &  El.  240 ;  compare  Gorton  v.  Dyson 
(1819),  1  Brod.  &  Bing.  219. 

{d)  In  the  Goods  of  Smith  (1903),  20  T.  L.  E.  119. 

(e)  Colonial  Probates  Act,  1892  (55  Vict.  c.  6),  ss.  2,  3;  see  title  Depe27- 

DENCIES  AND  COLONIES,  Yol.  X.,  p.  559. 

(/)  See  sujpra. 

(g)  Allen  v.  Dundas  (1789),  3  Term  Eep.  125. 

(h)  Pinney  v.  Pinney  (1828),  8  B.  &  C.  335  ;  Pinney  v.  Hunt  (1877),  6  Ch.  D. 
98;  compare  Cox  v.  AlUngham  (1822),  Jac.  514;  Re  Ivory,  EankinY.  Turner 
(1878),  10  Ch.  D.  372,  C.  A. ;  and  see  p.  518,  note  {q),  ante. 

(i)  Allen  v.  Dundas,  supra;  compare  Marriot  v.  Marriot,  (1725),  1  Stra. 
666. 

[k]  Ex  parte  Jolliffe  (1845),  8  Beav.  168. 

{l)  Meluish  v.  Milton  (1876),  3  Ch.  D.  27,  C.  A. 

(m)  Allen  v.  Dundas,  supra.  Semble,  the  Court  of  Probate  alone  can  revoke 
probate,  although  another  court  may,  if  necessary,  decide  that  a  will  is  a 
forgery  {Priestman  v.  Thomas  (1884),  9  P.  D.  210,  per  Cotton,  L.J.,  at 
p.  214);  Mtluish  v.  Milton,  sujyra,  per  James,  L.J.,  at  p.  33:  "No  other 
court"  (than  the  Court  of  Probate)  "can  listen  to  the  allegation  that  the  will 
was  obtained  by  fraud."    Compare  Allen  v.  M'Pherson  (1847),  1  H.  L.  Cas.  191. 


jurisdiction  to  determine  (r). 


Proof  of 
Contents  of 
Documents. 


(x.)  Probate  and  Letters  of  Administration, 
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Sect.  2.     that  the  will  is  the  testator's  will(n)  and  valid  by  the  law  of  his 
Proof  of     domicil  (o),  but  neither  probate  nor  letters  of  administration  are 
Contents  of  conclusive  as  to  what  the  domicil  of  the  deceased  was  (^9),  or  as  to 
Documents,  who  is  entitled  by  the  lex  domicilii  (q) ;  the  probate  is  also  conclusive 
that  two  papers  proved  as  will  and  codicil  are  indeed  such  (r),  while 
letters  of  administration  are  conclusive  that  the  grantee  was  one 
of  the  deceased's  next  of  kin  if  the  grant  was  made  on  that  ground. 
But  where  a  codicil  is  executed  in  dupHcate  and  probate  is 
granted  of  both  writings,  evidence  is  admissible  to  show  that  they 
were  one  and  not  two  instruments  (a). 

Probate  is  also  conclusive  as  to  the  wording  of  the  will  (6),  and 
the  Probate  Court  alone  can  rectify  any  error  in  the  probate  (c). 


Bank  in 
general  not 
bound  to 
produce  its 
books. 


Inspection 
of  bankers' 
books. 


Sub-Sect.  5. — Proof  of  Particular  Private  Documents. 
(i.)  Banlcers'  Boohs. 

758.  A  bank  (d)  cannot  in  general,  without  an  order  of  the 
court  (e),  be  compelled  to  produce  its  books  in  any  case  to  which  it 
is  not  a  party,  but  may  instead  allow  examined  copies  of  entries  in 
such  books  to  be  made  (/).  Such  copies  are  in  every  case,  and  as 
against  the  whole  world,  prima  facie  evidence  of  the  matters 
recorded  if  ifc  be  shown  that  the  l30ok  from  which  the  entry  was 
copied  is  one  of  the  ordinary  books  of  the  bank  and  in  its  custody, 
and  that  the  entry  was  made  in  due  course  of  business. 

On  the  application  of  any  party  to  the  proceedings,  the  court  {g) 

(n)  If  its  validity  depends  on  domicil  (see,  as  to  this,  title  Conflict  of  Laws, 
Yol.  YI.,  p.  182  ;  Whicker  v.  Hume  (1858),  7  H.  L.  Cas.  124),  probate  is  prima 
facie  evidence  of  domicil  (Eames  v.  Hacon  (1881),  18  Ch.  D.  347,  352,  0.  A.). 

(0)  Concha  v.  Concha  (1886),  11  App.  Cas.  541 ;  compare  Whicker  v.  Hume, 
supra;  and  see,  further,  title  Conflict  of  Laws,  Yol.  YL,  pp.  185  et  al. 

( p)  Whicker  v.  Hume,  supra. 

{q)  Baillie  v.  Butterfield  (1787),  1  Cox,  Eq.  Cas.  392,  where  the  question  was 
whether  two  legacies  were  cumulative  or  not. 

(r)  Re  Ivory,  Hawh'n  v.  Turner  (1878),  10  Ch.  D.  372,  C.  A.;  compare  Barrs 
V.  Jackson  (1845),  1  Ph.  582. 

(a)  HuUard  v.  Alexander  (1876),  3  Ch.  D.  738 ;  compare  Whyte  v.  Whyte 
(1873),  L.  R.  17  Eq.  50. 

(6)  Re  Bywater,  Bywater  v.  Clarke  (1881),  18  Ch.  D.  17,  22,  C.  A. 

(c)  Hid.  ;  and  see,  further,  title  Wills.  When  a  certified  copy  of  a  French 
will  is  deposited  in  the  probate  registry  as  well  as  an  English  translation  which 
was  admitted  to  probate  but  is  incorrect,  the  court  construing  the  will  may  look 
at  the  Erench  copy  if  none  of  the  parties  insist  on  an  application  to  the  Court  of 
Probate  to  correct  the  translation  [Re  Cliff's  Trusts,  [1892]  2  Ch.  229,  cited  in  title 
Conflict  of  Laws,  Yol.  YL,  p.  230,  note  [d],  where  the  question  of  translations 
of  wills  in  a  foreign  language  is  referred  to). 

{d)  Eor  the  meaning  of  bank,  bankers  etc.,  see  Bankers'  Books  Evidence  Act, 
1879  C42  &  43  Yict.  c.  11),  s.  9 ;  and  title  Bankers  and  Banking,  Yol.  L,  p.  568. 

(e)  See  title  Bankers  and  Banking,  Yol.  I.,  pp.  Q44— 647.  Special  cause 
must  be  shown  before  such  an  order  can  be  made  (Bankers'  Books  Evidence 
Act,  1879  (42  &  43  Yict.  c.  11),  s.  6).  Eor  a  case  in  wbich  an  order  was  refused, 
see  Parnell  v.  Wood,  [1892]  p.  137. 

(/)  A  banker  who  does  not  avail  himself  of  this  advantage  is  left  with  the 
old  liability  to  a  suhpcena  duces  tecum  {Emmott  v.  Star  Newspaper  Co.  (1892), 
G2  L.  J.  (q.  b.)  77).  Eor  the  law  prior  to  the  Act,  see  Cooper  v.  Marsden  (1793), 
1  Esp.  1. 

[g)  This  includes  a  magistrate  [R.  v.  Kinghorn,  [1908]  2  K.  B.  949). 
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may  allow  such  party  to  inspect  and  copy  any  entries  in  the  books  Sect.  2. 

of  any  bank  in  England,  Scotland,  or  Ireland  unless  the  person  Proof  of 

whose  account  it  is  sought  to  inspect  states  on  affidavit  that  the  Contents  of 

entries  therein  are  irrelevant  (/O-    The  order  may,  however,  be  Pocmnents. 
made  although  such  person  has  made  an  affidavit  of  docuinents 
disclosing  his  pass-books  (?)• 

(ii.)  Books  of  Companies  and  Corporations. 

759.  The  register  of  members  of  a  company  directed  to  be  kept  Company 
by  the  Companies  (Consolidation)  Act,  1908  {k),  is  X)rimd  facie  registers, 
evidence  of  any  matters  directed  or  authorised  by  the  Act  to  be 
inserted  therein  {I) . 

Similarly,  minute  books  of  proceedings  at  general  meetings,  or  of  Minute  books, 
directors  or  managers,  are,  if  purporting  to  be  duly  signed,  evidence 
of  such  proceedings       and^rma  facie  evidence  that  the  meeting 
was  held  and  its  proceedings  valid  {n). 

Where  a  company  is  being  wound  up,  all  books  and  papers  of  the  company  in 
company  and  of  the  liquidators  are  'prima  facie  evidence  of  the  liquidation, 
facts  therein  stated  as  between  contributories  (o),  but  not  as  against 
strangers  {xi). 

Minutes  of  the   proceedings  of   certain   other   bodies   have  other  bodies, 
been  made  by  statute  evidence  of  the  facts  therein  properly 
recorded  {q). 


{h)  The  order  must  be  served  on  the  bank  three  clear  days  before  it  is  to  be 
obeyed,  unless  the  court  otherwise  directs.  No  notice  is  necessary  either  to 
the  bank  or  to  any  other  person  before  the  application  is  made  (Bankers'  Books 
Evidence  Act,  1879  (42  &  43  Yict.  c.^  11),  s.  7).  In  Arnott  y.  Hayes  (1887),  36 
Ch.  D.  731,  C.  A.,  it  is  said  that  the  jiuisdiction  extends  to  civil  cases,  and  that 
evidence  in  support  of  the  application  is  not  essential,  although  the  court  may 
require  to  be  satisfied  that  the  application  is  hona  fide,  and  that  inspection  is 
material.  As  to  whether  the  order  can  Jbe  made  in  the  case  of  third  parties,  see 
title  Bankers  and  Banking,  Vol.  L,  p.  646. 

{i)  Perry  v.  Phosphor  Bronze  Co.  (1894),  71  L.  T.  854. 

Qc)  8  Edw.  7,  c.  69,  s.  25  ;  and  see  title  Companies,  Vol.  Y.,  p.  148. 

{I)  Hid.,  s.  33  ;  and  see  title  Companies,  Vol.  Y.,  pp.  151,  152. 
"    (m)  lUd.,  s.  71  (2). 

\n)  Ibid.,  8.  71  (3).  The  chairman  of  a  general  meeting  has  primd.  facie 
authority  to  decide  all  incidental  questions  which  necessarily  require  decision 
at  the  time,  and  his  decision  governs  the  entry  of  the  minute  in  the  books  ;  his 
decision  so  entered  as  to  the  result  of  a  poll  is  valid  until  displaced  {Re  Indian 
Zoedone  Co.  (1884),  26  Ch.  D.  70,  C.  A.). 

(o)  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  220.  This  has 
been  held  to  include  an  allotment  book  stating  the  date  of  allotment,  although 
there  was  no  record  of  a  board  or  committee  meeting  on  that  date  [Re  Great 
Northern  Salt  and  Chemical  Works,  Ex  parte  Kennedy  (1890),  44  Ch.  D.  472, 
483);  and  an  entry  in  the  company's  books  that  a  person  is  a  contributory 
is,  until  displaced,  evidence  that  he  is  so  {Arnott" s  Case  (1887),  36  Ch.  D.  702, 
712,  C.  A.).  For  the  law  under  earlier  Acts,  see  Re  Moscley  Green  Coal  and 
Coke  Co.,  Ltd.,  Fox's  Case  (1863),  3  De  G.  J.&  Sm.  465. 

{p)  Re  Pyle  Works  (No.  2),  [1891]  1  Ch.  173,  per  Stirling,  J.,  at  p.  184. 

{q)  Public  Heath  Act,  1875  (38  &  39  Yict.  c.  55),  Sched.  1.  (1),  r.  10,  r.  8  (2) 
(minutes  of  meetings  of  local  boards  or  committees),  Municipal  Corporations 
Act,  1882  (45  &  46  Yict.  c.  50),  s.  22  (5)  (minutes  of  meetings  of  town  councils) ; 
Education  Act,  1902  (2  Edw.  7,  c.  42),  Sched.  I.,  A  (4)  (minutes  of  proceedings 
of  education  committee)  ;  Sched.  I.,  B  (8),  (9)  (minutes  of  proceedings  of  body 
of  managers  appointed  under  that  Act). 
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(iii.)  Letters, 

(a)  Posting  and  Delivery. 

760.  The  posting  of  a  letter  may  be  proved  by  the  person  who 
posted  it,  or  by  showing  facts  from  which  posting  may  be  pre- 
sumed. Thus,  evidence  of  posting  may  be  given  by  proving  that 
a  letter  was  delivered  to  a  clerk  who  in  the  ordinary  course  of 
business  would  have  posted  it  {r),  or  that  it  was  put  into  a  box 
which  is  cleared  every  day  by  the  postman  (s). 

The  postmark  on  an  envelope  is  prima  facie  evidence  as  to  the 
time  and  place  of  posting  {t). 

The  fact  that  a  letter  has  been  posted  is  evidence,  but  not  con- 
clusive evidence  (u),  of  its  delivery  {v).  In  contracts  entered  into 
wholly  or  partly  by  correspondence  the  acceptance  of  an  offer  made 
by  letter  is  complete  as  soon  as  a  properly  addressed  letter  con- 
taining the  acceptance  is  posted  (a).  On  similar  grounds  an  equit- 
able assignment  (6)  or  a  breach  of  contract  (c)  may  become  effective 
on  the  posting  of  a  letter  in  terms  which  sufficiently  evidence  the 
intention  of  the  sender. 

In  many  cases   provision  is  made  by  statute  {d)   that  the 

(r)  Trotter  v.  Maclean  (1879),  13  Ch.  D.  574;  compare  Pritt  v.  Fairclough 
(1812),  3  Camp.  305.  In  Eetherington  v.  Kemp  (1815),  4  Camp.  193,  it  was 
held  insufficient  to  show  that  the  letter  was  written  by  a  merchant  in  his  office 
and  put  on  a  table  for  the  purpose  of  being  taken  to  the  post  office,  and  that  by 
the  course  of  business  at  the  office  all  letters  put  on  that  table  were  carried  to 
the  post  office  by  the  porter. 

(s)  SJdlhech  v.  Garhett  (1845),  7  Q.  B.  846,  per  Lord  Denman,  O.J.,  at  p.  849  r 
*'  If  a  public  servant  belonging  to  the  post  office  takes  charge  of  the  letter  in 
the  exercise  of  his  public  duty,  it  is  the  same  as  if  it  were  carried  to  the  office." 
As  to  letters  handed  to  a  postman,  see  note  (e),  p.  557,  post. 

{t)  Stocken  v.  Collin  (1841),  7  M.  &  W.  515  ;  Be  London  and  Northern  Bank, 
Ex  parte  Jones,  [1900]  1  Ch.  220.  This  applies  in  the  case  of  special  marks 
used  by  a  district  post  office,  to  show  that  a  letter  was  posted  there  and  not  at 
the  General  Post  Office.  In  Alley  v.  Lill  (1829),  5  Bing.  299,  a  question  was 
raised  as  to  the  necessity  of  calling  the  person  who  made  the  post  mark  to 
prove  it;  it  appears  that  this  must  be  done  in  case  of  dispute,  although  it  is 
said  elsewhere  that  the  evidence  of  persons  who  are  in  the  habit  of  receiving 
letters  from  the  post  office  in  question  will  suffice  ( Woodcock  v.  Houldsworth 
(1846),  16  M.  &  W.  124). 

ill)  Beidpath's  Case  (1870),  L.  E.  11  Eq.  86. 

(v)  Compare  R.  v.  Johnson  {Eon.  B.)  (1805),  7  East,  65. 

(a)  See  title  Oonthact,  Vol.  YII.,  pp.  352  et  seq. 

[I)  Alexander  v.  Steinhardt,  Walker  &  Co.,  [1903]  2  K.  B.  208. 

(c)  Holland  v.  Bennett,  [1902]  1  K.  B.  867,  C.  A.  (letter  posted  abroad),  following 
Cherry  v.  Thompson  (1872),  L.  E.  7  Q.  B.  573,  Matthews  v.  Alexander  (1873),  T 
I.  E.  C.  L.  575,  and  Hamilton  v.  Barr  (1886),  18  L.  E.  Ir.  297,  C.  A.  ; 
compare  Mutzenlecher  v.  La  Aseguradora  LJspanola,  [1906]  1  K.  B.  254,  C.  A. 
(letter  posted  in  London  by  agent  sent  from  abroad).  See  also  as  to  payments 
which  may  be  effected  by  posting  Thairlwall  v.  GreatNorthern  Bail.  Co.,  [1910] 
2  K.  B.  509,  following  Norman  v.  Bichetts  (1886),  3  T.  L.  E..182,  C.  A. 

{d)  Provisions  of  this  description  are  contained  in  the  following  statutes: — 
Agricultural  Holdings  Act,  1908  (8  Edw.  7,  c.  28),  s.  45 ;  Army  Act,  1881  (44  &  45 
Vict.  c.  58),  s.  163 ;  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  87 ;  Companies 
(Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  116,  Sched.L,  Table  A,  art.  110  ; 
Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  16),  s.  136;  Convey- 
ancing and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  67  ;  Copyhold  Act, 
1894  (57  &  58  Vict.  c.  46),  s.  57 ;  Corrupt  and  Illegal  Ptactices  Prevention  Act, 
1883  (46  &  47  Vict.  c.  51),  s.  62 ;  County  Bates  Act,  1844  (7  &  8  Vict.  o.  33),  s.  6  ; 
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posting  of  a  notice  is  sufficient  evidence  of  service  of  the 
notice  {e). 

The  fact  that  a  letter  has  been  copied  into  a  letter-book  is,  as 
against  the  person  keeping  the  book,  evidence  that  the  letter  was 
posted  (/). 

The  date  which  a  letter  bears  is  prima  facie  evidence  of  the  date 
on  which  it  was  written  (cj). 


Sect.  2. 

Proof  of 
Contents  of 
Documents. 

Press  copy 
evidence  of 
posting. 

Date. 


(b)  Without  Prejudice, 

761.  Letters  written  during  a  dispute  or  negotiation  between  Letters 
the  parties,  and  expressed  or  otherwise  proved  to  have  been  written  written 
*'  without  prejudice,"  cannot  in  general  be  admitted  in  evidence  prejudice, 
without  the  consent  of  both  parties  Qi). 

But  this  rule  is  strictly  confined  to  cases  where  there  is  a  dispute  Only  pro- 
or  negotiation,  and  terms  are  offered  for  the  settlement  thereof  {i) ;  tected  where 
and,  where  this  is  not  the  case,  a  writer  cannot,  apart  from  some 
special  relation  existing  between  the  sender  and  recipient,  by 
marking  a  letter  "without  prejudice,"  or  "private,"  or  "private 
and  confidential,"  impose  on  the  recipient  any  condition  as  to  the 


there  is 
a  dispute. 


Diseases  of  Animals  Act,  1894  (57  &  58  Yict.  c.  57),  s.  48  ;  Ecclesiastical 
Dilapidations  Act,  1871  (34  &  35  Vict.  c.  43),  s.  69 ;  Electric  Lighting  (Clauses) 
Act,  1899  (62  &  63  Yict.  c.  19),  Sched.,  s.  62 ;  Elementary  Education  Act,  1870  (33 
&  34  Yict.  c.  75),  s.  81 ;  Endowed  Schools  Act,  1869  (32  &  33  Yict.  c.  56),  s.  57 ; 
Employers'  Liability  Act,  1880  (43  &  44  Yict.  c.  42),  s.  7 ;  Factory  and  Work- 
shop  Act,  1901  (1  Edw.  7,  c.  22),  s.  148;  Finance  (1909-10)  Act,  1910 
(10  Edw.  7,  0.  8),  s.  31  ;  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  94; 
Land  Transfer  Act,  1875  (38  &  39  Yict.  c.  87),  s.  90  ;  Licensing  Consolidation 
Act,  1910  (10  Edw.  7  &  1  Geo.  5,  c.  24)  ;  Lunacy  Act,  1890  (53  &  54  Yict.  c.  5), 
s.  327  ;  Metalliferous  Mines  Ee^ulation  Act,  1872  (35  &  36  Yict.  c.  77),  s.  40 ; 
Parliamentary  Yoters  Eegistration  Act,  1843  (6  &  7  Yict.  c.  18),  s.  100  ;  Patents 
and  Designs  Act,  1907  (7  Edw.  7,  c.  29),  s.  81 ;  Poor  Law  Amendment 
Act,  1844  (7  &  8  Yict.  c.  101),  s.  72  ;  Public  Health  Act,  1875  (38  &  39  Yict. 
c.  55),  s.  267  ;  Eegulation  of  Eailways  Act,  1873  (36  &  37  Yict.  c.  48), 
s.  35  ;  Taxes  Management  Act,  1880  (43  &  44  Yict.  c.  19),  s.  16 ;  Telegraphs 
Act,  1878  (41  &  42  Yict.  c.  76),  s.  12;  Valuation  (Metropolis)  Act,  1869 
(32  &  33  Yict.  c.  67),  s.  65;  Workmen's  Compensation  Act,  1906  (6  Edw.  7, 
0.  58),  s.  2 ;  and  several  Acts,  of  less  general  application,  which  are  mentioned 
in  the  list  given  in  the  note  in  1  Taylor  on  Evidence,  ed.  1906,  s.  180. 

(e)  It  must  be  shown  that  the  letter  was  prepaid  ( Walthamstow  TJrban  District 
Council  v.  Hemuood,  [1897]  1  Ch.  41).  But  note  that  although  a  letter  handed 
to  a  country  postman,  who  is  allowed  by  the  General  Post  Office  to  receive  it, 
is  considered  as  posted,  this  is  not  so  where  it  is  handed  to  a  town  postman, 
who  is  forbidden  to  receive  it  {Be  London  and  Northern  Bank,  Ex  parte 
Jones,  [1900]  1  Ch.  220).    As  to  duties  of. post  office  officials,  see  title  Post 

(/)  Sturge  v.  Buchanan  (1839),  10  Ad.  &  El.  598. 

(g)  Qoodtitle  d.  Baher  v.  Milburn  (1837),  2  M.  &  W.  853;  compare  MaljMS  v. 
Clements  (1850),  19  L.  J.  (q.  b.)  435.  A  doubt  as  to  this  was  expressed  in  Butler 
V.  Mountgarret  (Viscount)  (1859),  7H.  L.  Cas.  633,  646. 

{h)  Whiffen  v.  Hartiuright  (1848),  11  Beav.  Ill  ;  Hoghton  v.  Hoghton  (1852), 
15  Beav.  278,  where  Eomilly,  M.E.,  gives  as  the  reason  for  the  riile  (at 
p.  321):  "For,  if  parties  were  to  be  afterwards  prejudiced  by  their  efforts  to 
compromise,  it  would  be  impossible  to  attempt  an  amicable  arrangement  of 
difficulties"  ;  see  also  Cory  v.  Bretton  (1830),  4  C.  &  P.  462;  Be  Biver  Steamer 
Co.,  Mitchell's  Claim  (1871),  6  Ch.  App.  822,  per  Mellish,  L.J.,  at  p.  831,  cited 
note  (q),  p.  558,  post;  and  cases  cited,  post,  under  this  head. 

(i)  Grace  v.  Baynton  (1877),  21  Sol.  Jo.  631 ;  Kitcat  y.  Sharp  (1882),  48  L.  T. 
M  ;  Re  Daintrey,  Ex  parte  Holt,  [1893]  2  Q.  B.  116. 
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mode  in  which  it  may  be  used  (k).  So  a  letter  "without  prejudice  '* 
containing  threats  of  what  the  writer  will  do  in  the  event  of  a 
request  not  being  complied  with  is  not  protected  (1). 

Similarly,  the  rule  has  no  application  to  a  document  which  in  its 
nature  may  prejudice  the  person  to  whom  it  is  addressed  (m).  This 
is  the  case  where,  for  example,  a  letter  addressed  to  a  creditor  is  of 
itself  an  act  of  bankruptcy  (n) . 

Where  the  rule  applies  these  letters  are  admissible  to  show  that 
an  attempt  has  been  made  to  compromise  the  suit  (o),  and  for  no 
other  purpose ;  they  are  not  admissible  as  admissions  (p),  or  to  take 
a  debt  out  of  the  Statute  of  Limitations  (q),  or  for  the  purpose  of 
determining  whether  there  is  good  cause  for  depriving  a  successful 
litigant  of  costs  (r),  or  in  order  to  prove  malice  (s). 

Where  the  privilege  exists,  it  covers  not  only  the  particular  letter 
itself,  but  also  all  subsequent  parts  of  the  same  correspondence  on 
both  sides,  notwithstanding  that  they  are  not  expressed  to  be 

without  prejudice  "  (t).  Moreover,  where  a  letter  offering  terms, 
but  not  stated  to  be  "  without  prejudice,"  is  followed  by  another 
saying  that  the  communications  between  the  parties  are  to  be 
"without  prejudice,"  the  former  letter  is  protected  (a). 

The  fact  that  such  letters  have  been  written  (but  not  their 
contents)  may,  however,  be  considered  where  a  question  of  laches 
is  raised,  or  in  order  to  show  that  negotiations  have  taken  place  (h), 

{Jc)  Grace  v.  Baynton  (1877),  21  Sol.  Jo.  631  ;  Kitcat  v.  Sharp  (1882),  48  L.T. 
64.  The  statement  in  the  text  is  only  a  rule  of  evidence,  and  the  use  of  letters 
in  evidence  must  be  carefully  distinguished  from  the  publication  of  them  in 
any  other  manner.  The  unauthorised  publication  of  a  letter  usually  amounts 
to  conversion ;  see  titles  Trespass  ;  Trover  and  Conversion. 

Q)  See  cases  cited  in  last  note;  Kurtz  &  Co.  v.  Spence  <&  Sons  (1887),  58  L.  T, 
438. 

(w)  Be  Baintrey,  Ex  parte  Holt,  [1893]  2  Q.  B.  116, 
{n)  Ihid. 

(o)  Jones  V.  Foxall  (1852),  15  Beav.  388. 
{p)  Ihid. 

(q)  Cory  v.  Bretton  (1830),  4  0.  &  P.  462  ;  Re  River  Steamer  Co.,  MitcMVs  Claim 
(1871),  6  Ch.  App.  822,  where  Mellish,  L.  J.,  says,  at  p.  831  :  I  am  strongly  of 
opinion  .  .  .  that  a  letter  which  is  stated  to  be  '  without  prejudice '  cannot  be 
relied  upon  to  take  a  case  out  of  the  Statute  of  Limitations,  for  it  cannot  do  so 
unless  it  be  relied  upon  as  a  new  contract.  Now,  if  a  man  says  his  letter  is 
'  without  prejudice,'  that  is  tantamount  to  saying  '  I  make  you  an  offer  which 
you  may  accept  or  not  as  you  like,  but,  if  you  do  not  accept  it,  the  having  made 
it  is  to  have  no  effect  at  all.'  It  appears  to  me  .  .  .  that  when  a  man  says  in 
his  letter  it  is  to  be  '  without  prejudice '  he  cannot  be  held  to  have  entered 
into  any  contract  by  it  if  the  offer  .contained  in  it  is  not  accepted."  The  point 
was  not  expressly  decided  in  this  case,  but  the  question  can  scarcely  be 
considered  an  open  one ;  see  also  title  Limitation  of  Actions. 

(r)  Walher  v.  Wilslier  (1889),  23  Q.  B.  D.  335,  0.  A.  The  dicta  to  the  contrary 
in  Woodward  v.  Eastern  Counties  and  London  and  Blachwall  Rail,  Co.  (1855),  1  Jur. 
899,  cannot,  it  is  submitted,  be  supported. 

(s)  Watt  V.  Watt,  [1905]  A.  C.  115. 

[t)  Paddock  v.  Forrester  (1841),  3  Scott  (N.  R.),  715,  734;  Re  Harris^ 
Ex  parte  Harris  (1875),  44  L.  J.  (boy.)  33 ;  Peacock  v.  Harper  (1877),  26  W.  E. 
109;  compare  Walker  v.  Wilsher,  supra  ;  Oliver  v.  Nautilus  Steam  Shipping  Co.^ 
[1903]  2  K.  B.  639,  0.  A. 

(a)  Peacock  v.  Harper,  supra;  compare  Oliver  y.  Nautilus  Steam  Shipping  Co., 
supira. 

(h)  Walker  v.  Wilsher,  supra,  at  p.  338;  and  see  Jones  v.  Foxall  (1852), 
15  Beav.  388,  and  Waldridge  v.  Kennison  (1794),  1  Esp.  143. 
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and  the  contents  of  the  letters  are  admissible  where  the  offer  they 
contain  has  been  accepted  (c). 

The  privilege  can  be  waived,  but  the  better  opinion  appears  to  be 
that  the  consent  of  both  writer  and  recipient  must  be  given  before 
the  letter  can  be  read  (d). 

The  court  may  look  at  a  document  written  "  without  prejudice  " 
for  the  purpose  of  deciding  the  question  of  its  admissibility  (e). 

(iv.)  Telegrams. 

'  762.  The  form  handed  in  to  the  post  office  by  the  sender  (and  Telegrams, 
not  the  form  delivered  by  the  post  office)  is  the  original  of  a 
telegram  (/),  and  either  this  must  be  produced  by  an  official  from 
the  post  office,  or  proof  of  its  destruction  given  before  a  copy  can 
be  admitted  (g).  Where  a  telegram  is  sent  by  means  of  a  code  the 
onus  is  upon  the  sender,  if  he  relies  on  the  telegram  having  one  of 
two  possible  meanings,  to  prove  that  it  could  not  reasonably  be 
misunderstood  (h). 

Presumptions  as  to  the  date  and  hour  of  sending  a  telegram  Date-., 
are,  it  is  conceived,  the  same  as  in  the  case  of  letters  (i). 


(v.)  Deeds. 

763.  The  subject  of  deeds  is  fully  dealt  with  elsewhere  {k), 

(vi.)  Wills. 


Deeds. 


764.  Probate  is  evidence  of  the  effect  of  a  will  of  personal  estate.  Probate, 
but  the  original  will  may  be  looked  at  for  the  purpose  of  construing 
the  will  CO.    Other  cases  in  which  the  will  itself  is  admissible,  as 
well  as  the  principles  on  which  parol  evidence  is  admissible  in 
relation  to  wills,  are  dealt  with  elsewhere  (m). 

Wills  thirty  years  old  produced  from   proper  custody  prove 
themselves  (n). 

Descriptions  in  a  will,  or  even  in  the  draft  of  a  will  (o),  relating  Descriptions 
to  the  family  of  the  testator  are  admissible  in  pedigree  cases  as 


(c)  Holdsworth  v.  Dimsdale  (1871),  19  W.  E.  798;  Be  River  Steamer  Co.y 
MitchelVs  Claim  (1871),  6  Ch.  App.  822  ;  Re  Leite,  Leite  v.  Ferreira  (1881),  72 
L.  T.  Jo.  97 ;  compare  Walker  v.  Wilslier  (1889),  23  Q.  B.  D.  335,  0.  A. 

(d)  Walker  v.  Wilsher,  supra,  where  the  contrary  opinion  expressed  in 
Williams  v.  Thomas  (1862),  2  Drew.  &  Sm.  29,  is  disapproved. 

(c)  Re  Daintrey,  Ex  parte  Holt,  [1893]  2  Q.  B.  116. 

(/)  See  Henkel  v.  Rape  (1870),  L.  E.  6  Exch.  7  ;  R.  v.  Regan  (1887),  16  Cox, 
0.  C.  203.  A  signature  to  an  acceptance  of  a  contract  on  such  a  form  may- 
suffice  to  satisfy  the  Statute  of  Prauds  {Godwin  v.  Francis  (1870),  L.  E. 
5  0.  P.  295)  ;  see  also  title  Telegeaphs  and  Telephones. 

{g)  R.  V.  Regan,  supra. 

(h)  Falck  V.  WUliams,  [1900]  A.  C.  176,  P.  0. 

(i)  See  p.  556,  ante. 

{k)  See  title  Deeds  and  Othee  Insteuments,  Vol.  X.,  pp.  355  et  seq. 

(l)  Re  Harrison,  Turner  v.  Hellard  (1885),  30  Ch.  D.  390,  C.  A.,  and  see  p.  512, 
ante,  and  titles  Executges  and  Administeatoes  ;  Wills. 

{m)  See  titles  Exectjtoes  and  Administeatoes  ;  Wills.  Parol  evidence 
is  admissible  to  prove  that  words  have  been  inserted  in  a  will  by  inadvertence 
and  did  not  represent  the  intention  of  the  testatrix  ( Brisco  v.  Baillie  Hamilton, 
[1902]  P.  234).    As  to  declarations  by  testators  as  to  their  wills,  see  p.  471,  ante, 

{n)  See  p.  512,  arde. 

(o)  Re  LambeH's  Trusts  (1886),  56  L.  T.  15. 
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Evidence. 


Sect.  2.  statements  by  deceased  persons  (^);  but  statements  intended  to  be 

Proof  of  operative  as  part  of  a  will  which  for  want  of  due  execution  of  the 

Contents  of  document  in  which  they  are  contained  are  not  so  operative  will  not 

Documents.  \)q  allowed  to  be  effective  in  some  other  way  (q). 

(vii.)  Family  Palmers. 

765.  Family  papers  produced  from  proper  custody  (r)  are  in 
general  admissible  in  cases  of  pedigree  (s).  Under  this  rule  entries 
in  family  Bibles  {t)  or  other  books  {a)  are  admitted  to  prove  facts 
concerned  with  pedigree.  In  the  case  of  family  Bibles,  which  are' 
the  ordinary  register  in  families  [h),  and  other  writings  which  are 
public  in  the  family  (c),  no  evidence  is  required  that  the  writer  was 
related  to  the  family  {d),  but  in  all  other  cases  the  declaration  is 
only  admissible  if  made  by  a  member  of  the  family. 

Other  examples  of  family  papers  admissible  in  pedigree  cases  are 
family  correspondence  {e),  wills  (J),  deeds  {g)  executed  by  a  member 
of  the  family  (/i),  pedigrees  (i),  or  genealogical  accounts   of  the 


{p)  See  p.  469,  ante. 

\q)  E.g.,  as  cancelling  a  debt  due  to  the  would-be  testator  [Re  Hyslop,  Hyslop 
V.  Chamberlain,  [1894]  3  Ch.  522). 
(r)  See  pp.  505,  512,  ante. 
(s)  See  p.  469,  ante. 

{t)  Berkeley  Peerage  Case  (1811),  4  Camp.  401,  H.  L.  ;  Payne  v.  Bennett  {l^Qi) , 
20  T.  L.  E.  203. 

(a)  Bibles  do  not  stand  on  any  special  footing  (see  Berkeley  Peerage  Case, 
supra,  at  p.  418  (opinion  of  the  judges) :  "  Such  a  writing  in  a  Bible  or  any  other 
book  or  on  any  other  piece  of  paper  would  be  admissible  in  evidence  as  a 
declaration  of  the  father  in  matter  of  a  pedigree  ").  See,  for  further  instances, 
Slane  Peerage  (1835),  5  01.  &  Pin.  23,  41,  H.  L.  (missal) ;  Herhert  v.  Tuckal 
(1663),  T.  Eaym.  84  (almanack);  compare  Monkton  v.  A.-C  (1831),  2  Euss.  & 
M.  147,  162;  The  Sussex  Peerage  (1844),  11  CI.  &  Fin.  85,  114,  H.  L.  (prayer 
book) ;  compare  The  Tracy  Peerage  (1843),  10  01.  &  Fin.  154,  H.  L. ;  Hood 
V.  Beauchamp  (1836),  8  Sim.  26  (religious  book). 

(6)  Berkeley  Peerage  Case,  supra,  per  Lord  Ellenborough,  at  p.  421. 

(c)  The  family  Bible,  the  public  wearing  of  a  ring,  the  public  exposure  of  an 
inscription  upon  a  tombstone,  and  the  public  hanging  up  of  the  family  pedigree 
in  the  mansion  are  all  relied  upon  because,  in  all  those  cases,  the  publicity 
supplies  the  want  of  connection  between  the  pedigree,  the  tombstone,  the  ring, 
or  the  Bible,  with  particular  individuals,  members  of  the  family  {Monktcm  v. 
A:-G.  (1831),  2  Euss.  &  M.  147,  per  Lord  Brougham,  L.C.,  at  p.  163). 

{d)  Berkeley  Peerage  Case,  supra;  Monkton  v.  A.-G.,  supra;  Huhhard 
V.  Lees  and  Pur  den  {l^QQ),  L.  E.  1  Exch.  255.  The  document  must  be  produced 
from  the  proper  custody  iDefore  this  rule  can  si^^lj  [Huhhard  v.  Lees  and  Pur  den, 
supra).  For  what  is  proper  custody,  see  pp.  505,  512,  ante.  In  Hood  v. 
Beauchamp,  supra,  a  religious  book  containing  entries  of  births  etc.  of  members 
of  the  family  was  admitted,  and  one  entry  was  admitted  without  proof  of 
authorship  by  a  member  of  the  family,  the  authorship  of  the  others  having 
been  proved. 

(e)  Kidney  v.  Cockhurn  (1831)  2  Euss.  &  M.  167  ;  compare  Butler  v.  Mountqarret 
[Viscount)  (1859),  7  H.  L.  Oas.  633.  In  The  Shrewsbury  Peerage  (1858),  7  H.  L. 
Cas.  1,  letters  addressed  to  a  lady  who  had  married  into  a  certain  family 
were  admitted  to  prove  the  character  in  which  she  was  addressed  by  members 
of  that  family. 

(/)  See  VulUamy  v.  Huskisson  (1838),  3  Y.  &  0.  (ex.)  80,  82;  Eungate  v. 
Gascoyne  (1846),  2  Ph.  25. 

[g)  Neal  d.  Athol  [Duke)  v.  Wilding  (1741)  2  Stra.  1151. 

[h)  Slaney  v.  Wade  (1836)  1  My.  &  Or.  338  ;  Fort  v.  Clarke  (1826),  1  Euss.  601, 
604. 

[i)  Monkton  Y.  A.-G.,  supra. 
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family  (A),  and,  generally,  any  writing  by  a  member  of  tbe  family  (l) ; 
while  an  old  will,  by  which  the  testator  purjDorts  to  leave  all  his 
proi:)erty  to  collaterals  or  friends,  is  admissible  to  prove  that  he 
died  without  children  {m). 

It  is  no  objection  to  the  admissibility  of  family  papers  that  they 
were  drawn  up  or  entries  were  made  in  them  for  the  purpose  of 
preventing  disputes  in  the  family  (n), 

(viii.)  Account  Books. 

766.  Account  books  of  a  deceased  person  are  admissible  as 
declarations  by  such  person  (o)  against  interest  if  the  entries  have 
been  made  by  such  person  (2:>),  or  by  someone  acting  on  his  instruc- 
tions iq),  or  have  been  in  any  way  adopted  by  him(r).  But  where 
the  entry  was  made  by  an  agent,  evidence  must  be  produced  of  his 
employment  as  such  (s) . 

Account  books  are  also  receivable  as  admissions  against  the  party  Admissions, 
keeping  them  or  causing  them  to  be  kept  {a),  and  in  special  circum- 
stances may  be  admitted  even  in  favour  of  such  party 

Where  the  court  directs  an  account,  it  may  direct  that  the  books 
of  account  in  which  the  accounts  in  question  have  been  kept  shall 
be  taken  as  prima  facie  evidence  of  the  truth  of  the  matters  therein 
contained  (c). 

Accounts  thirty  years  old  prove  themselves  {d). 
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(h)  Rolson  V.  A.-G.  (1843),  10  CI.  &  Fin.  471,  H.  L. 

\l)  Berkeley  Peerage  Case  (1811),  4  Camp.  401,  H.  L.  As  to  the  question 
whether  actual  proof  of  execution  by  a  member  of  the  family  is  necessary  in 
the  case  of  other  instruments  than  deeds,  see  The  Tracy  Peerage  (1843),  10 
CI.  &  Fin.  154,  H.  L. ;  The  FitzwaUer  Peerage  (1843),  10  CI.  &  Fin.  193,  H.  L. 

(m)  HungatcY.  Oascoyiie  {184:6),  2  Ph.  25;  Rohson  v.  A.-O.,  suina  ;  The  Tracy 
Peerage,  supra,  at  p.  172. 

{n)  Berkeley  Peerage  Case,  supra;  Monkton  y.  A.-G.  (1831),  2  Euss.  &  M.  147, 
164.    The  weight,  not  the  admissibility,  of  the  evidence  is  affected  [ibid.). 

(o)  For  declarations  by  deceased  persons  in  general,  see  p.  463,  ante. 

{p)  Doe  d.  Sturt  v.  Mohbs  (1841),  Car.  &  M.  1 ;  Poe  d.  Bodenham  v.  Colcomhe 
(1841),  Car.  &  M.  155 ;  Doe  d.  Ashburnham  {Earl)  v.  Michael  (1851),  17  Q.  B. 
276. 

{q)  Exeter  Corporation  v.  Warren  (1844),  5  Q.  B.  773  ;  Bradley  v.  James 
(1853),  13  C.  B.  822.  In  this  case  the  actual  writer  need  not  be  dead  to  make 
the  entry  admissible  {Doe  d.  Graham  v.  Hawkins  (1841),  2  Q,.  B.  212). 

(r)  E.g.,  by  producing  them  as  his  accounts  at  an  audit  {Doe  d.  Graham  v. 
Hawkins,  supra),  or  by  signing  them  {Doe  d.  Lichfield  {Earl)  v.  Stacey  (1833), 
6  C.  &  P.  139).  As  to  estoppel  against  an  agent  accounting  to  his  principal, 
see  title  Estoppel,  p.  338,  ante. 

(s)  De  Butzen  {Baron)  v.  Farr  (1835),  4  Ad.  &  El.  53. 

(a)  Symonds  v.  Gas  Light  and  Coke  Co.  (1848),  11  Beav.  283. 

(6)  LUd. ,  Lodge  v.  Prichard  (1853),  3  De  Q.  M.  &  G.  906,  C.  A.  It  is 
conceived  that  this  is  confined  to  cases  where  the  court  directs  an  account 
to  be  taken.  This  is  now  governed  by  E.  S.  C,  Ord.  33,  r.  3  (see  next 
note). 

(c)  E.  S.  C,  Ord.  33,  r.  3;  Ewart  v.  Williams  (1857),  7  De  G.  M.  &  G.  68. 
No  special  order  is  required  in  a  partnership  action  where  an  account  is  ordered 
{Gething  v.  Keighley  (1878),  9  Ch.  D.  547).  See,  further,  Cookes  v.  Cookes  (1863), 
11  W.  E.  871  (accounts  kept  by  trustee) ;  Newberry  v.  Benson  (1853),  23  L.  J. 
€h.  1003  ;  Yearly  Practice  of  the  Supreme  Court,  1911,  Vol.  I.,  p.  430 ;  and  title 
Practice  and  Peocedure. 

{d)  See  p.  512,  ante;  Doe  d.  Ashburnham  {Earl)  v.  Michael,  supra. 
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(ix.)  Bills  of  Exchange,  Cheques,  and  Promissory  Notes, 

767.  A  bill,  cheque,  or  promissory  note  may  be  evidence  of  the 
payment  of  a  debt  (e)  where  it  appears  to  have  been  received  by 
the  creditor,  but,  standing  alone,  is  not  evidence  of  the  existence  of 
adebt(/). 

Where  the  cheque  in  question  has  been  lost,  the  counterfoil  is,  it 
seems,  admissible  to  prove  the  giving  of  the  cheque  (g), 

(x.)  Receipts. 

768.  Receipts  are  in  general  only  prima  facie  evidence  of 
payment  (h),  and  can  be  contradicted  by  proof  that  the  money  was 
not  in  fact  paid  (i),  that  the  transaction  was  fraudulent  {k),  that  the 
terms  of  the  receipt  do  not  accurately  slate  the  transaction  (Q, 
that  the  money  was  in  fact  paid  by  another  person  (m),  or  that  the 
receipt  was  given  without  prejudice  (n). 

But  in  some  cases  a  receipt  may  amount  to  a  contract,  the  terms 
of  which  are  embodied  in  it  (o) ,  and  apart  from  any  question  of 
contract  a  receipt  will  be  conclusive  in  cases  where  it  works  an 
estoppel  (p). 

Receipts  are  also  admissible  where  they  amount  to  a  statement 
by  a  deceased  person  asjainst  interest  ((7).  .  • 

(e)  Boswell  v.  Smith  (1833),  6  0.  &  P.  60. 

(/)  Egg  V.  BarneU  (1800),  3  Esp.  196  ;  but  see  Auhert  v.  Walsh  (1812),  4 
Taunt.  293  ;  Pearce  v.  Davis  (1834),  1  Mood.  &  E.  365  ;  Cary  v.  Gerrish  (1801), 
4  Esp.  9, ^er  Lord  Kenyon,  O.J.,  at  p.  10:  "If  the  plaintiff  had  shown  any 
money  transactions  between  the  testator  and  the  defendant,  from  which  a  loan 
could  be  inferred,  or  any  application  to  borrow  money  at  the  time,  that,  coupled 
with  the  giving  the  draft,  might  be  evidence  to  go  to  a  jury  " ;  Pfel  v.  Van- 
hatenhurg  (1810),  2  Camp.  439. 

{g)  B.  V.  Wilkinson  (1867),  10  Cox,  C.  C.  537. 

{h)  Skaife  v.  Jackson  (1824),  3  B.  &  C.  421 ;  Graves  v.  Key  (1832),  3  B.  &  Ad. 
313;  Farrar  v.  Hutchinson  (1839),  9  Ad.  &  El.  641;  Bowes  v.  Foster  (1858),  2 
H.  &  N.  779.  They  operate  m  general  only  as  admissions,  as  to  which  see 
p.  456,  ante. 

(*■)  Skaife  v.  Jackson,  supra;  Bowes  v.  Foster,  supra;  compare  Straton  v. 
Bastall  (1788),  2  Term  Eep.  366 ;  Lampon  v.  Corke  (1822),  5  B.  &  Aid.  606. 
Alner  v.  George  (1808),  1  Camp.  392,  must  be  considered  now  as  bad  law. 

{k)  Farrar  v.  Hutchinson,  supra  ;  Wallace  v.  Kelsall  (1840),  7  M.  &  W.  264. 

\l)  Nathan  v.  Ogdens,  Ltd.  (1905),  93  L.  T.  553 ;  and  see  Lee  v.  Lancashire 
and  Yorkshire  Bail.  Co.  (1871),  6  Oh.  App.  527,  where  plaintiff  gave  a  receipt 
in  full  discharge  of  all  claims,  but  was  allowed  to  produce  parol  evidence  to 
prove  an  agreement  that  this  should  not  preclude  him  from  making  a  further 
daim  if  his  injuries  should  prove  to  be  serious ;  distinguish  Stewart  v. 
Great  Western  Bail.  Co.  and  Saunders  (1865),  2  De  G.  J.  &  Sm.  319,  which 
was  a  case  of  fraud.  Eeceipts,  being  as  a  rule  informal  documents,  may  be 
varied  or  contradicted  by  parol  evidence ;  see,  as  to  this,  p.  566,  post,  and  titl© 
Deeds  and  Other  Instruments,  Vol.  X.,  p.  444. 

(m)  Graves  v.  Key,  supra. 
■  (n)  Oliver  v.  Nautilus  Steam  Shipping  Co.,  [1903]  2  K.  B.  639. 

(0)  Boherts  v.  Eastern  Counties  Bail.  Co.  (1859),  1  F.  &  E.  460;  Bideal  v. 
Great  Western  Bail.  Co.  (1859),  1  F.  &  E.  706  ;  and  dis^^^inguish  Zee  v.  Lancashire 
and  Yorkshire  Bail.  Co.,  supra.  The  only  question  arising  in  these  cases  is  really 
one  of  construction  of  a  contract,  the  documents  in  question  being  something 
more  than  mere  receipts.  See  Prosser  v.  Lancashire  and  Yorkshire  Accident 
Lnsurance  Co.  (1890),  6  T.  L.  E.  285,  0.  A.;  Ellen  v.  Great  Northern  Bail.  Co, 
(1901),  17  T.  L.  E.  453,  0.  A. ;  see,  further,  title  Contract,  Vol.  VII.,  p.  453. 

(p)  See  title  Estoppel,  p.  386,  ante;  and  as  to  receipts  in  deeds,  see  title 
Deeds  and  Other  Instruments,  Vol.  X.,  p.  464. 

{q)  See  p.  463,  ante. 
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Receipts  thirty  years  old  prove  themselves  (r). 

Bills  of  lading,  in  so  far  as  they  are  receipts  for  the  goods  shipped, 
are  governed,  mutatis  mutandis,  by  the  same  rules  as  receipts  for 
money  (s),  but  as  against  the  master  or  other  person  signing  them 
they  are  conclusive  evidence  in  favour  of  a  bond  fide  holder  for 
value  of  the  shipment  of  the  goods  (f). 
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may  oe  reierrea  lo  wherever  it  is 
important  to  ascertain  ancient  facts  of  a  public  nature  {u)  ;  and  in 
genera],  standard  authors  may  be  referred  to  as  showing  the 
opinions  of  eminent  men  upon  particular  subjects,  but  not  to 
prove  facts  (a). 

But  a  history  is  not  admissible  to  prove  a  particular  custom  (6) 
or  the  boundary  of  a  county  (c). 

An  engineer's  reports^  as  to  a  past  state  of  facts  not  within  living  Engineer's 
memory,  accepted  by  engineers  as  accurate,  have  been  admitted  on  reports, 
the  same  principle  as  historical  works  {d). 


(xii.)  Plans  and  Maps. 


770.  Private,  as  distinct  from  public  (tf),  maps,  plans,  and  Private  maps 
surveys  are  not  in  general  admissible  in  evidence  against  third  g^^g^^'^^^^^® 


(r)  Bertie  v.  Beaumont  (1816),  2  Price,  303.    For  this  rule,  seep.  512,  ante. 

\s)  Cox  V.  Bruce  (1886),  18  Q.  B.  D.  147,  0.  A.  ;  Bennett  and  Young  y.  Bacon 
[John),  Ltd.  (1897),  2  Com.  Cas.  102,  0.  A. ;  Hine  Brothers  v.  Free,  Rodivell  &  Co. 
(1897),  2  Com.  Cas.  149;  Smith  &  Co.  v.  Bedouin  Steam  Navigation  Co.,  [1896] 
A.  C.  70;  Parsons  v.  New  Zealand  Shipping  Co.,  [1901]  1  K.  B.  548,  0.  A.; 
and  see,  further,  titles  Estoppel,  p.  387,  ante;  Shipping  and  Navigation. 

{t)  Bills  of  Lading  Act,  1855  (18  &  19  Yict.  c.  Ill),  s.  3. 

(w)  ReadY.  Lincoln  [Bishop],  [1892]  A.  C.  644,  P.O.,  a  ritual  case,  where  various 
books  on  church  history  dealing  with  the  subject  were  admitted;  compare 
Ridsdale  v.  Clifton  (1877),  2  P.  D.  276,  P.  C.  See  also  Steyner  v.  Droitwich 
Corporation  (1695),  Skin.  623 ;  S.  C,  1  Salk.  281,  and  12  Mod.  Eep.  85;  and 
Ivy  [Lady)  v.  Neal  [circa  1683)  therein  cited ;  St.  Katherine's  Hospital  Case 
(1671),  1  Yent.  149,  151,  where  a  chronicle  was  admitted  to  prove  a  particular 
point  in  the  history  of  Edward  III.'s  reign.  In  Neale  v.  Fry  [circa  1686)  (cited 
1  Salk.  p.  281)  histories  were  referred  to  to  show  the  date  at  which  Philip 
assumed  his  titles.  This  case  appears  to  be  the  same  as  that  of  Ivy  [Lady] 
V.  Neal,  supra,  and  that  of  Neal  v.  Jay  [circa  1683),  cited  12  Mod.  Rep.  86. 
The  old  authorities  are  collected  in  Evans  v.  Getting  (1834),  6  C.  &  P.  586, 
587,  n.  The  principle  is  approved  in  East  London  Rail.  Co.  v.  River  Thames 
Conservators  (1904),  90  L.  T.  347. 

(a)  Darhy  v.  Ouseley  (1856),  1  H.  &  N.  1,  per  Pollock,  C.B.,  at  p.  8.  In  this 
case  the  canons  of  Eoman  Catholic  councils  and  books  by  Roman  Catholic 
ecclesiastics  were  not  admitted  to  prove  Roman  Catholic  doctrines ;  these,  being 
matters  of  fact,  were  held  provable  only  by  expert  witnesses. 

[i]  Steyner  v.  Droitwich  Corporation,  supra.  "  An  history  may  be  evidence 
of  the  general  history  of  the  realm,  but  not  of  a. particular  custom"  (Skin., 
p.  623,  per  cur.).  Camden's  "Britannia"  was  the  book  in  question  in  this 
case. 

(c)  Evans  v.  Getting,  supra,  where  the  previous  authorities  are  collected. 

(d)  East  London  Rail.  Co.  v.  River  Thames  Conservators,  supra.  The  imports 
in  question  were  those  of  Sir  T.  Brunei,  made  on  the  making  of  the  Thames 
tunnel  in  1824. 

(e)  For  this  distinction,  see  p.  472,  ante. 
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parties  (/),  although  as  between  parties  and  privies  they  will 
operate  as  admissions  {g)  if  they  come  from  the  proper  custody  Qi). 

But  such  instruments  are  admissible  against  the  whole  world 
for  the  purpose  of  proving  public  or  general  rights  where  they 
amount  to  a  declaration  as  to  such  rights  by  a  deceased  person  of 
competent  knowledge  {i). 

Where  a  map  is  drawn  on  or  annexed  to  a  will  or  instrument,  so 
as  to  form  part  thereof,  it  is  to  be  looked  at  with  the  instrument  ( j). 

The  Ordnance  Survey  does  not  come  under  the  head  of  public 
documents,  and  so  it  is  not  in  general  admissible  as  between 
individuals  as  evidence  of  title  or  otherwise  (/c). 


(xiii.)  Inscriptions. 

Inscriptions.  771.  In  pedigree  cases  (Z)  inscriptions  of  various  kinds  are 
admissible  if  they  have  been  made  by  or  under  the  direction  of 
a  deceased  (m)  member  of  the  family,  or  have  been  adopted  expressly 
or  tacitly  by  such  member  or  by  the  family -at  large  (n). 


(/)  Earl  V.  Lewis  (1801),  4  Esp.  1 ;  Pollard  v.  Scott  (1Y91),  Peake,  18  ; 
Wakeman  v.  West  (1836),  7  C.  &  P.  479  ;  compare  Doe  d.  Hughes  v.  LaJcin  (1836), 
7  C.  &  P.  481 ;  Assheton- Smith  v.  Owen  (1905),  75  L.  J.  (CH.)  181,  192  ;  Mercer 
V.  Denne,  [1904]  2  Oh.  534,  per  Fabwell,  J.,  at  p.  545,  affirmed  [1905]  2  Ch. 
538,  C.  A. ;  see  Hammond  v.  Bradstreet  (1854),  10  Exch.  390. 

{g)  Eor  admissions  in  general,  see  p.  456,  ante ;  Bridgman  v.  Jennings  (1699), 
1  Ld.  Eaym.  734,  appears  to  have  been  a  case  of  this  class. 

{h)  Craven  {Earl)  v.  Pridmore  (1902),  18  T.  L.  E.  282,  0.  A.  (estate  map  pro- 
duced from  defendants'  possession).    As  to  proper  custody,  see  p.  512,  ante. 

{i)  In  Hammond  v.  Bradstreet,  supra,  Coleridge,  J.,  says  (at  p.  396),  of  the 
map  then  in  question  (which  was  rejected):  "They"  (the  authors)  "do  not 
appear  to  have  been  deputed  to  make  the  map  by  any  persons  interested  in  the 
question,  nor  to  have  any  knowledge  of  their  own  on  the  subj  ect,  nor  to  have 
been  in  any  way  connected  with  the  district,  so  as  to  make  it  probable  that  they 
had  such  knowledge."  See  also  Stuart  y.  Greenall  (1821),  9  Price,  106;  Daniel 
V.  Wilhin  (1852),  7  Exch.  429  ;  Pipe  y .  Fulcher  (1858),  5  Jur.  (n.  s.)  146;  Bidder 
V.  Bridges  (No.  2)  (1885),  34  W.  E.  514  ;  R.  v.  Berger,  [1894]  1  Q.  B.  823  ;  Mercer 
V.  Denne,  supra ;  Smith  v.  Lister  (1895),  72  L.  T.  20  ;  Vyner  v.  Wirrall  Rural 
District  Council  (1909),  73  J.  P.  242  ;  R.  v.  Norfolk  County  Council  (1910),  26 
T.  L.  E.  269.  Proof  of  the  authenticity  of  ancient  maps  may  be  assisted  by  the 
rule  relating  to  documents  thirty  years  old  (for  which  see  p.  512,  a7ite).  For 
declarations  by  deceased  persons,  see  p.  463,  ante.  In  R.  v.  Milton  [Inhabitants) 
(1843),  1  Car.  &  Kir.  58,  it  was  said  that  information  given  by  a  deceased  person 
to  a  surveyor  for  the  purpose  of  laying  down  the  boundaries  of  a  parish  on  a  map 
made  under  an  inclosure  Act  would  be  admissible  as  evidence  of  reputation. 

{j)  Lijle  V.  Richards  (1866),  L.  E.  1  H.  L.  222  ;  compare  Brain  v.  Harris 
(1855),  10  Exch.  908  ;  Nicholson  v.  Rose  (1859),  4  De  Gr.  &  J.  10,  C.  A. 

(k)  Bidder  v.  Bridges  (No.  2),  supra.    For  a  similar  rule  in  respect  of  the 
Irish  Survey,  see  Swift  v.  M'Tiernan  (1848),  11  I.  Eq.  E.  602  ;  Tisdall  v.  Parnell 
(186»),  14  I.  0.  L.  E.  1.    See  also  Caton  v.  Hamilton  (1889),  53  J.  P.  504,  which, 
however,  seems  of  doubtful  authority. 
il)  See  p.  560,  ante. 

(m)  See  p.  469,  ante,  for  the  general  principles  governing  the  admissibility  of 
statements  by  deceased  persons. 

{n)  Davies  v.  Lowndes  (1843),  6  Man.  &  G.  471,  Ex.  Ch.,  per  Denman,  C.  J., 
at  p.  525  :  "A  pedigree,  whether  in  the  shape  of  a  genealogical  tree  or  map, 
or  contained  in  a  book  or  burial  or  monumental  inscription,  if  it  is  recognised 
by  a  deceased  member  of  the  same  family,  is  admissible."  A  rino-  worn 
publicly,  stating  the  date  of  the  person's  death  whose  name  is  engraved  on  it, 
-and  an  inscription  upon  a  tombstone  open  to  all  mankind,  and  erected  or 
supposed  to  be  erected  by  the  family,  are  also  received  in  evidence  [Monhton 
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This  rule  includes  inscriptions  of  various  kinds,  such  as  inscrip-  Sect.  2. 
tions  on  rings  (o),  tombstones  ( mural  inscriptions  (^;),  inscrip-     Proof  of 

tions  on  portraits  (r),  coffin-plates.  Contents  of 

An  inscription  on  a  tombstone  has  been  admitted,  though  with  Documents, 
hesitation,  to  prove  the  death  of  a  cestui  que  vie  (s). 

Inscriptions  whose  removal  is  impossible  or  highly  inconvenient  Secondary 

may  be  proved  by  secondary  evidence  {t).  evidence. 

(xiv.)  Photographs. 

772.  Photographs  properly  verified  on  oath  by  a  person  able  to  Photographs, 
speak  to  their  accuracy  (it)  are,  in  general,  admissible  to  prove  the 

identity  of  persons  (a;),  or  the  configuration  of  land  as  it  existed  at 
a  particular  moment  (a),  or  the  contents  of  a  lost  document  {h),  but 
a  photograph  of  a  document  cannot  be  used  for  purposes  of  com- 
parison with  another  document  (c),  and  in  matrimonial  cases  the 
court  will  not  act  upon  identification  of  a  person  by  photographs 
alone,  except  in  very  special  circumstances  {cl), 

(xv.)  Neiuspaper  Reports. 

773.  A  witness  may  refer  to  a  newspaper  report  to  refresh  his  Newspaper 
memory  if  he  read  it  at  the  time  when  he  had  a  recollection  of  the  reports, 
statements  therein  contained  and  knew  them  to  be  true  {e) ;  but  a 
newspaper  report  is  not  admissible  as  evidence  of  the  facts  therein 
recorded  (/). 


V.  A.-G.  (1831),  2  Euss.  &  M.  147,  162),  and  as  to  the  principle  of  admassibility, 
see  p.  560,-  ante.  Foreign  inscriptions  are  admissible  if  they  conform  to  the 
above  principles  {The  Earldom  of  Perth  (1848),  2  H.  L.  Cas.  865,  876;  compare 
The  Tracij  Peerage  (1843),  10  CI.  &  Fin.  154,  H.  L. 

(o)  Monhton  v.  A.-Q.,  supra,  at  p.  162  ;  Vowles  v.  Yoang  (1806),  13  Yes.  140, 
144. 

{p)  Haslam  v.  Cron,  Olivant's  Claim  (1871),  19  W.  E.  968;  Monhton  v.  A.-G., 
supra;  compare  Goodn'ght  d.  Stevens  v.  Moss  (1777),  2  Cowp.  591;  Vowles  v. 
Young,  supra,  at  p.  144 ;  The  Tracy  Peerage,  supra ;  The  Shrewsbury  Peerage 
(1858),  7  H.  L.  Cas.  1. 

{q)  Slaney  v.  Wade  (1836),  1  My.  &  Cr.  338;  The  Earldom  of  Perth,  supra; 
The  Berkeley  Peerage  (1861),  8  H.  L.  Cas.  21. 

(r)  The  Camoijs  Peerage  (1839),  6  CI.  &  Fin.  789,  H.  L. 

[s)  Whittuck  V.  Waters  (1830),  4  C.  &  P.  375. 

\t)  As  to  the  relative  weight  of  evidence  of  this  kind  in  these  cases,  see 
The  Tracy  Peerage,  supra,  at  p.  191.  In  The  Shreiushury  Peerage,  supra, 
an  old  "collection  of  monumental  inscriptions"  in  country  churches  was  held 
inadmissible  to  show  what  had  been  the  inscription  on  a  partly  defaced 
tomb.  But  copies  made  or  accepted  by  the  family,  or  a  member  thereof, 
are  worthy  of  confidence  {Slaney  v.  Wade,  supra;  Davies  v.  Lowndes  (1843), 
6  Man.  &  G.  471,  Ex.  Ch.). 

{u)  See  R.  v.  Tolson  (1864),  4  F.  &  F.  103  ;  Hindson  v.  Ashhy,  [1896]  2  Ch.  1, 
C.  A. 

{x)  B.  V.  Tolson,  supra  ;  compare  Frith  v.  Frith,  [1896]  P.  74. 
(a)  B.  v.  United  Kingdom  Electric  Telegraph  Co.  (1862),  3  F.  &  F.  73  ;  Hindson 
V.  Ashhy,  supra,  at  p.  21. 

(&)  MCullough  V.  Munn,  [1908]  2  I.  E.  194,  C.  A. 
(c)  Ibid. 

{d)  Frith  v.  Frith,  supra,  per  GoRELL  Barnes,  J. ;  see  title  Husband  and 
Wife. 

(e)  Topham  v.  M'Gregor  (1844),  1  Car.  &  ^ir.  320;  DyerN.  Best  (1866),  4 
n.  &  C.  189,  per  Pollock,  C.B.,  at  p.  192. 

(/)  Eossmore  {Lord)  v.  Mowatt  (1850),  15  Jur.  238. 
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Sect.  3. — Exclusion  of  Extrinsic  Evidence  to  contradict  or  vary 

Documents, 

Sub-Seot.  1. — General  Rule  (g). 

774.  Oral  evidence  is,  in  general,  inadmissible  to  add  to,  vary, 
modify,  or  contradict  a  written  instrument  (h),  but  this  principle  is 
subject  to  certain  exceptions,  apparent  rather  than  real  (i). 

The  rule  excludes  extrinsic  evidence  of  every  description,  whether 
parol  or  contained  in  writings  such  as  instructions  (k),  drafts  (1), 
articles  (771),  conditions  of  sale  (n),  or  preliminary  agreements  (0). 

Extrinsic  evidence  cannot  be  received  in  order  to  prove  the 
object  with  which  a  document  was  executed  ( or  that  a  person 
appearing  on  the  face  of  the  document  to  be  a  principal  was  in  fact 
an  agent  so  as  to  discharge  him  from  liability  (^),'or,  generally,  that 
the  intention  of  the  parties  was  other  than  that  appearing  on  the 
face  of  the  instrument  (r). 

{g)  See  titles  Deeds  and  Other  Instruments,  Vol.  X.,  pp.  444 — 454 ; 
Wills.  Even  wliere  a  will  expressly  mentions  wishes  verbally  expressed," 
parol  evidence  cannot  be  admitted  to  show  what  the  wishes  were  {Ee  Hetley, 
Eetleij  V.  Hetley,  [1902]  2  Ch.  866). 

{h)  Bohinson  v.  Gee  (1749),  1  Yes.  Sen.  251  ;  Davis  v.  Symonds  (1787),  1 
Cox,  Eq.  Gas.  402;  Humble  v.  Hunter  (1848),  12  Q.  B.  310;  Halhead  v.  Young 
(1856),  6  E.  &  B.  312  ;  CRourhe  v.  Railways  Commissioner  (1880),  15  App,  Gas. 
371,  P.  G. ;.  Vezey  v.  Eashleigh,  [1904]  1  Gh.  634  ;  Horma4le  v.  Equitable  Life 
Assurance  Society  of  the  United  States  (1906),  22  T.  L.  R.  735,  0.  A. ;  and  see, 
further,  titles  Deeds  and  Other  Instruments,  Vol.  X.,  p.  444,  where  the 
subject  of  oral  evidence  in  relation  to  written  documents  is  more  fuUy  treated  ; 
Auction  and  Auctioneers,  Yol.  I.,  p.  510,  as  to  statements  made  by 
auctioneers  at  time  of  sale;  Bills  of  Exchange,  Yol.  II.,  p.  482,  as  to  oral 
evidence  in  relation  to  bills  of  exchange ;  and  Shipping  and  Navigation,  as 
to  oral  evidence  in  relation  to  bills  of  lading  and  charterparties. 

{i)  See  p.  567,  post;  and  title  Deeds  and  Other  Instruments,  Yol.  X., 
p.  444.    As  to  delivery  as  an  escrow,  see  ibid.,  p.  387. 

(k)  See  Guardhouse  v.  Blackburn  (1866),  L.  E.  1  P.  &  D.  109. 

(Z)  Miller  Y.  Travers  (1832),  8  Bing.  244;  National  Bank  of  Australasia  v. 
Falkingham  &  Sons,  [1902]  A.  G.  585,  P.  G.  As  to  looking  at  a  signed  draft 
where  two  copies  differ,  see  Ingleby  v.  Slack  (1890),  6  T.  L.  R.  284. 

(m)  Fritchard  v.  Quinchant  (1752),  Amb.  147. 

{n)  Gunnis  v.  Erhart  (1789),  1  Hy.  Bl.  289 ;  Powell  v.  Edmunds  (1810),  12 
East,  6  ;  Doe  d.  Norton  v.  Webster  (1840),  12  Ad.  &  El.  442. 

(0)  Leggott  v.  Barrett  (1880),  15  Gh.  D.  306,  309,  G.  A. ;  compare  Mercantile 
Bank  of  Sydney  v.  Taylcyr,  [1893]  A.  G.  317,  321,  P.  G. ;  Lee  v.  Alexander  (1883), 
8  App.  Gas.  853. 

(_2?)  Prison  Commissioners  v.  Middlesex  Clerk  of  the  Peace  (1882),  9  Q.  B.  D. 
506,  G.  A. ;  R.  v.  Pembridge  (Lnhabitants)  (1841),  Gar.  &  M.  157 ;  Palmer  v. 
Newell  (1855),  20  Beav.  32. 

(2)  Humble  v.  Hunter  (1848),  12  Q.  B.  310;  Wake  v.  Harrop  (1861),  6  H.  &  N. 
768  ;  affirmed  (1862),  1  H.  &  G.  202,  Ex.  Gh.,  per  Byles,  J.  at  p.  209  ;  Pontifex 
and  Wood,  Ltd.  v.  Hartley  &  Co.  (1893),  62  L.  J.  (Q.  B.)  196.  It  is  different  where 
there  was  an  actual  agreement  with  the  other  party  that  the  agent  should  not  be 
liable.  The  court  will  then  rectify  on  the  ground  of  mistake  (see  Wake  v.  Harrop, 
supra)  ;  and  evidence  that  a  person  who  has  signed  a  document  as  agent  for 
another  intended  to  sign  on  his  own  behalf  is  admissible  if  it  does  not  contradict 
the  terms  of  the  document  {Young  v.  Schuler  (1883),  11  Q.  B.  D.  651,  G.  A.). 

(r)  Cocks  V.  Nash  (1832),  9  Bing.  341,  346  ;  Halhead  v.  Young  (1856),  6 
E.  &  B.  312  ;  Cowlishaw  v.  Hardy  (1857),  25  Beav.  169  ;  Mercantile  Bank  of 
Sydney  v.  Taylor,  [1893]  A.  G.  317,  P.  G. ;  Turner  v.  Turner,  Hall  v.  Turner 
(1880),  14  Gh.  D.  829  ;  Henderson  v.  Artlmr,  [1907]  1  K.  B.  10,  G.  A.  ^  This  rule 
does  not  of  course  prejudice  any  rights  the  parties  may  have  to  rectification  or 
rescission,  as  to  which  see  titles  Deeds  and  Other  Instruments,  Yol.  X., 
p.  355  ;  Mistake. 
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Sub-Sect.  2. — Exceptions. 

775.  The  rule  as  to  the  exclusion  of  extrinsic  evidence  does  not 
apply  in  the  following  cases  (s) : — Where  the  document  is  informal, 
and  was  never  intended  by  the  parties  to  be  an  agreement  at  all  {t), 
or  to  contain  all  the  terms  (w) ;  where  the  parties  contracted  with 
implied  reference  to  a  local  or  mercantile  custom  not  mentioned  in  the 
agreement  {w) ;  where  there  is  an  agreement  purely  collateral  {x) ; 
where  the  instrument  was  not  intended  by  the  parties  to  operate  as 
an  agreement  unless  a  certain  condition  was  fulfilled  {a),  or  unless 
it  was  signed  by  the  other  party  {h),  or  by  a  third  person  (c) ; 
where  the  transaction  is  affected  by  fraud  (tZ),  illegality  or  im- 
morality (e),  duress  or  mistake  (/);  to  show  the  true  considera- 
tion fer),  or  the  existence  of  consideration  {h)  or  of  consideration  in 
addition  to  that  stated  (i)  ;  to  show  the  nature  of  the  transaction  ( j), 
or  the  true  relationship  of  the  parties  {k). 
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Exclusion 
of  Extrinsic 
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or  vary 
Documents. 
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(s)  For  a  fuller  treatment  of  tliese  exceptions,  which  have  been  worked  out  in 
a  large  number  of  cases,  see  title  Deeds  and  Other  Instruments,  Vol.  X., 
p.  433. 

{t)  Harris  v.  Eickett  (1856),  4  H.  &  N.  1 ;  Rogers  v.  Hadley  (1862),  2  H.  &  C.  227 ; 
Clever  v.  Eirhman  (1876),  33  L.  T.  672. 

(w)  See  McCollin  v.  Gilpin  (1880),  28  W.  E.  813  ;  affirmed  (1881),  29  W.  E. 
408,  409,  C.  A. ;  Pontifex  and  Wood,  Ltd.  v.  Hartley  <k  Co.  (1893),  62  L.  J.  (q.  b.) 
196,  200;  Lindley  v.  Lacey  (1864),  17  C.  B.  (n.  s.)  578.  Other  examples  are 
Jeffery  v.  Walton  (1816),  1  Stark.  267  ;  Allan  v.  Sundius  (1862),  1  H.  &  C.  123, 
131  ;  Lockett  v.  Nicklin  (1848),  2  Exch.  93.  The  best  instance  is  to  be  found  in 
the  case  of  receipts,  as  to  which  see  p.  562,  ante. 

{w)  Wigylesworth  v.  Dallison  (1779),  1  Doug.  (k.  b.)  201 ;  1  Smith,  L.  C, 
11th  ed.,  544;  Allan  v.  Sundius,  supra;  Cockhurn  v.  Alexander  (1848),  6  C.  B. 
791 ;  Lilly',  Wilson  &  Co.  v.  Smales,  Eeles  &  Co.,  [1892]  1  Q.  B.  456.  The  custom 
must  conform  to  the  requisites  of  a  valid  custom  (as  to  which  see  title  Custom 
AND  Usages,  Vol.  X.,  p.  217),  and  must  not  be  repugnant  to  the  instrument. 

(x)  De  Lassalle  v.  Guildford,  [1901]  2  K.  B.  215,  C.  A. 

(a)  Fym  v.  Camphell  (1856),  6  E.  «&  B.  370;  Murray  v.  Stair  {Earl)  (1823),  2 
B.  &  C.  82;  Wallis  v.  Little  (1862),  11  C.  B.  (n.  s.)  369;  Lindley  v.  Lacey, 
mpra;  Fattle  v.  Hornihrooh,  [1897]  1  Ch.  25. 

(6)  Furness  v.  Meek  (1857),  27  L.  J.  (ex.)  34;  M'Clean  v.  Kennard  (1874), 
9  Ch.  App.  336. 

(c)  Boyd  V.  Hind  (1855),  1  H.  &  N.  938. 

(d)  Foster  v.  Mackinncn  (1869),  L.  E.  4  C.  P.  704;  Lewis  v.  Clay  (1897),  07 
L.  J.  (q.  b.)  224;  and  see  title  Misrepresentation  and  Eraud. 

(e)  Collins  v.  Blantern  (1767),  2  Wils.  341 ;  1  Smith,  L.  C,  11th  ed.,  369. 
(/)  Raffles  V.  Wichelhaus  (1864),  2  H.  &  C.  906. 

{g)  U.  V.  Scammonde7i{Lnhahitants){l189),  3  TermEep.  474  ;  Townend  v.  Toker 
(1866),  1  Ch.  App.  446.    Compare  Cochrane  v.  Moore  (1890),  25  Q.  B.  D.  57,  0.  A. 

(h)  Re  Holland,  Gregg  v.  Holland,  [1902]  2  Ch.  360,  388,  C.  A. 

(i)  Clifford  V.  Turrell  (1841),  1  Y.  &  C.  Ch.  Cas.  138  ;  Frith  v.  Frith,  [1906] 
A.  C.  254,  P.  C. ;  Re  Barnstaple  Second  Annuitant  Society  (1884),  50  L.  T.  424. 

(y)  Barton  v.  Bank  of  New  South  Wales  (1890),  15  App.  Cas.  379,  P.  C.  (con- 
veyance on  its  face  absolute  may  be  shown  to  be  a  mortgage)  ;  Rochefoucauld  v. 
Boustead,  [1897]  1  Ch.  196,  C.  A.  (conveyance  on  its  face  absolute  may  be  shown 
to  be  subject  to  a  trust).  Compare  Re  Boyes,  Boyes  v.  Carritt  (1884),  26  Ch.  D. 
531  ;  Re  Marlborough  {Duke),  Davis  v.  Whitehead,  [1894]  2  Ch.  133 ;  and  see, 
further,  titles  Trusts  and  Trustees  ;  Wills.  As  to  the  right  of  one  of  several 
purchasers  to  show  that  they  are  mutually  entitled  to  the  benefit  of  covenants 
entered  into  by  each  of  the  purchasers  of  several  plots  on  one  estate,  although 
not  expressly  mentioned  in  the  conveyance,  and  the  distinction  between  this 
right  and  a  collateral  agreement,  see  Spicer  v.  Martin  (1888),  14  App.  Cas.  12, 
and  title  Sale  o?  Land. 

(A;)  Higgins  v.  Senior  (1841),  8  M.  &  W.  834  (to  show  that  a  person  in  fact 
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Sect.  4. — Admission  of  Extrinsic  Evidence  to  interpret  Documents. 

776.  Parol  evidence  is  also,  in  general,  admissible  to  interpret 
documents  (Z),  and  to  rebut  a  presumption  such  as  that  of  trust  or 
advancement  (m).  These  cases  do  not  form  an  exception  to  the 
general  rule  above  stated,  since  the  evidence  is  admitted  not  to 
modify  the  written  instrument  in  any  way,  but  (in  the  former  case) 
to  show  the  meaning  which  the  parties  attached  to  the  words  they 
have  used  (n),  and  (in  the  latter  case)  to  support  the  instrument 
in  its  natural  sense  against  the  artificial  construction  placed 
upon  it  by  equity  (o). 

An  ambiguity  which  appears  on  the  face  of  an  instrument  of 
which  it  is  not  an  essential  characteristic  that  it  should  accurately 
express  on  its  face  what  is  intended  may  be  explained  by  parol 
evidence  of  the  circumstances  in  which  it  arose  (p),  but  where  such 
an  ambiguity  exists  in  an  instrument,  such  as  a  written  contract  or 
a  deed,  which  fails  in  its  purpose  if  it  is  capable  on  its  face  of  bear- 
ing more  than  one  meaning,  parol  evidence  is  only  admissible  to 
explain  ambiguities  which  are  latent  (q). 


contracted  as  agent ;  but  this  cannot  be  done  where  agency  is  inconsistent  with 
the  instrument;  see  Humble  v.  Hunter  (1848),  12  Q.  B.  310)  ;  Macdonald  v. 
Whitfield  (1883),  8  App.  Oas.  733,  P.  C.  (to  prove  that  three  successive  indorsees 
of  a  bill  of  exchange  were  sureties  inter  se  for  the  same  debt) ;  He  Lander  and 
Bagley's  Contract,  [1892]  3  Ch.  41  (to  show  date  of  commencement  of  a  lease)  ; 
Newell  V.  Radford  (1867),  L.  E.  3  0.  P.  52  (to  show  the  trades  of  the  parties  to  a 
memorandum  of  sale  as  indicating  which  was  seller  and  which  was  buyer) ; 
Bank  of  Australasia  v.  Palmer,  [1897]  A.  C.  540,  P.  0.  (to  show  that  a  docu- 
ment signed  by  one  of  the  parties  to  an  agreement  did  not  form  part  of  the 
agreement). 

(?)  Extrinsic  evidence  of  every  material  fact  which  will  enable  the  court  to 
ascertain  the  nature  and  qualities  of  the  subject-matter  of  the  instrument,  or,  in 
other  words,  to  identify  the  persons  and  things  to  which  the  instrument  refers, 
must  of  necessity  be  received  {Bank  of  New  Zealand  v.  Simpson,  [1900]  A.  C. 
182,  188,  P.  0.) ;  Van  Biemen's  Zand  Co.  v.  TaUe  Cape  Marine  Board,  [1906]  A.  0. 
92,  P.  0.  (acts  of  user  before  grant  to  explain  what  was  granted) ;  Cameron  v. 
Wiggins,  [1901]  1  K.  B.  1  (initial  letters  N  M  added  to  invoice  as  description  of 
the  goods  at  request  of  the  purchaser) ;  Inglis  v.  Buttery  (1878),  3  App.  Oas.  552 
(surrounding  circumstances  to  be  considered,  but  not  the  communings  of  the 
parties).  See  further  as  to  this,  in  the  case  of  instruments  inter  vivos,  title 
Deeds  and  Other  iNSTErMENTS,  Vol.  X.,  pp.  448 — 453 ;  and,  in  the  case  of 
wiUs,  title  Wills. 

(m)  See,  as  to  this,  titles  Eqitity,  ante  ;  Trusts  and  Trustees  ;  Wills. 

{n)  Smith  V.  Wilson  (1832),  3  B.  &  Ad.  728 ;  Grant  v.  Maddox  (1846),  15  M.  &  W. 
737.  Under  this  rule  parol  evidence  is  admissible  to  give  to  words  a  secondary 
meaning.  See  Holt  &  Co  v.  Collyer  (1881),  16  Ch.  D.  718,  where  Pry,  J.,  at  p.  720, 
states  the  principle :  * '  Where  there  is  a  popular  and  common  word  used  in  an 
instrument,  that  word  must  be  construed  prima  facie  in  its  popular  and  common 
sense.  If  it  is  a  word  of  a  technical  or  legal  character  it  must  be  construed 
according  to  its  technical  or  legal  meaning.  .  ,  .  But  before  you  can  give  evi- 
dence of  the  secondary  meaning  of  a  word  you  must  satisfy  the  court  from  the 
instrument  itself,  or  from  the  circumstances  of  the  case,  that  the  word  ought  to 
be  construed  not  in  its  popular  or  primary  signification,  but  according  to  its  i 
secondary  intention."  i 

(o)  See  Chichester  {Lord)  v.  Coventry  (1867),  L.  E.  2  H.  L.  71 ;  Be  Lacon, 
Lacon  v.  Lacoii,  [1891]  2  Ch.  482,  C.  A. ;  Fryor  v.  Petre,  [1894]  2  Ch.  11,  C.  A. 

{p)  Summers  v.  Moorhouse  (1884),  13  Q.  B.  D.  388. 

\q)  See  titles  Contract,  Vol.  VII.,  p.  523 ;  Deeds  and  Other  Instru-  , 
ments,  Vol.  X.,  p.  453.  As  to  parol  evidence  to  explain  ambiguities  in  wills,  I 
see  title  Wills.  i 
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Part  V. — Witnesses. 

Sect.  1. — Competency, 

777.  All  persons  are  now  competent  to  be  witnesses  in  civil 
proceedings  who  are  of  sufficient  understanding  to  give  evidence 
and  who  appreciate  the  nature  and  obligation  of  an  oath  or 
affirmation  (r). 

The  following  classes  of  persons  are  incompetent  as  witnesses : 
(1)  Children  of  such  tender  years  that  they  have  neither  sufficient 
intelligence  to  testify  nor  a  proper  appreciation  of  the  duty  of 
speaking  the  truth  (s) ;  (2)  idiots  and  insane  persons  who  at  the 
time  of  being  tendered  as  witnesses  are  mentally  incapable  of 
testifying  (t) ;  (3)  deaf  and  dumb  persons,  if  they  are  unable  by 
writing  or  signs  or  otherwise  to  understand  questions  put  to  them, 
or  to  communicate  their  answers  to  others  (a) ;  (4)  other  persons 

(r)  At  common  law  there  were  various  classes  of  persons  who  were  incom- 
petent as  witnesses,  e.g.,  parties  to  an  action  or  their  husbands  and  wives,  per- 
sons interested  in  an  action,  infamous  persons  and  persons  who  had  no  religious 
belief  (1  Starkie,  Law  of  Evidence,  3rd  ed.,  p.  92).  Persons  interested  were  made 
competent  witnesses  by  the  Evidence  Act,  1843  (6  &  7  Yict.  c.  85) ;  parties  to  an 
action  were  made  competent  by  the  Evidence  Act,  1851  (14  &  15  Vict.  c.  99),  s.  2, 
and  the  Evidence  Amendment  Act,  1853  (16  &  17  Vict.  c.  83) ;  the  husbands  and 
wives  of  parties  by  the  last-named  Act  and  by  the  Evidence  Fm-ther  Amendment 
Act,  1869  (32  &  33  Vict.  c.  68) ;  infamous  persons  by  the  Evidence  Act,  1843 
(6  &  7  Vict.  c.  85) ;  and  persons  who  had  no  religious  belief  by  the  Oaths  Act, 
1888  (51  &  52  Vict.  c.  46).  A  husband  who  has  been  convicted  of  an  aggravated 
assault  on  his  wife  has  a  right  to  be  heard  as  a  witness  on  an  application  by  her 
to  justices  for  a  separation  order  {Jones  v.  Jones,  [1895]  P.  201,  overruling  Poi(;eZ^ 
V.  Poivell  (1^89),  14  P.  D.  177).  It  is  doubtful  whether  a  person  under  a  sentence 
of  death  can  give  evidence  {B.  v.  Webb  (1867),  11  Cox,  C.  C.  133,  ^er  Lush,  J. ; 
see  B.  v.  Fitzgerald  (1884),  per  Harrison,  J.,  cited  in  2  Taylor,  Law  of  Evidence, 
10th  ed.,  p.  959,  n.  A  deaf  and  dumb  person  may  testify  either  in  writing  or 
by  signs,  see  Dickinson  v.  Blisset  (1754),  1  Dick.  268. 

(s)  The  judge  must  examine  the  child  to  ascertain  whether  he  is  possessed 
of  sufficient  intelligence  to  appreciate  the  binding  obligation  of  an  oath ;  see 
B.  V.  Brasier  (1779),  1  Leach,  199  ;  B.  v.  Pike  (1829),  3  C.  «&  P.  598  ;  B.  v.  Perkins 
(1840),  2  Mood.  C.  0.  139;  B.  v.  Holmes  (1861),  2  F.  &  F.  788  ;  see  also  B.  v. 
Baylis  (1849),  4  Cox,  C.  C.  23 ;  B.  v.  Cox  (1898),  62  J.  P.  89.  It  seems  that  a 
child's  evidence  may  be  received  after  a  postponement  to  permit  of  his  instruc- 
tion on  the  nature  of  an  oath,  if  his  ignorance  arises  from  neglect  and  not 
merely  from  extreme  youth  ;  but  there  is  some  doubt  on  the  point ;  see  B.  v. 
Murphy  (1795),  1  Leach,  4th  ed.,  430,  n. ;  B.  v.  Wade  (1825),  1  Mood.  C.  0.  86  ; 
B.  V.  Williams  (1835),  7  C.  &  P.  320;  B.  v.  Nicholas  (1846),  2  Car.  &  Kir.  246c 
As  to  the  unsworn  evidence  of  children  in  criminal  cases,  see  title  Criminal 
Law  and  Procedure,  Vol.  IX.,  p.  408.  An  adult  witness  may  be  incom- 
petent from  insufficient  appreciation  of  the  moral  duty  of  speaking  the  trutb 
[B.  v.  Wade  (1825),  1  Mood.  C.  C.  86).  As  to  legal  capacity  of  infants  generally, 
see  title  Infants  and  Children. 

{t)  A  person  suffering  from  unsoundness  of  mind  may  yet  give  evidence,  if 
the  judge  at  the  trial  at  which  he  is  tendered  as  a  witness  is  satisfied  that  he  is 
then  of  sufficient  understanding  to  give  rational  evidence  ;  the  mere  fact  that 
such  a  person  is  then  suffering  from  delusions  does  not  render  him  incompetent 
{B.  V.  Hill  (1851),  2  Den.  254,  C.  C.  E.).  Before  a  person  who  is  known  to  be  in 
such  a  state  of  mind  can  be  received  as  a  witness,  there  should  be  a  preliminary 
inquiry  as  to  his  fitness  to  give  evidence  {Spittle  v.  Walton  (1871),  L.  E.  11  Eq. 
420).  As  to  lunatics  and  idiots  generally,  see  title  Lunatics  and  Persons  of 
Unsound  Mind. 

(a)  B.  V.  Buston  (1786),  1  Leach,  408;  Morrison  v.  Lennard  (1827),  3  C.  &  P. 
127;  Bartholomew  v.  G^eor^e  (1851),  per  Lord  Campbell,  C.J.  ;  Best,  Law  of 
Evidence,  10th  ed.,  p.  133 ;  B.  y.  Whitehead  (1866),  L.  E.  1  0.  C.  E.  33. 
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who,  from  temporary  causes,  such  as  illness  or  drunkenness,  are 
for  the  time  incapable  of  understanding  questions,  and  of  giving  a 
rational  account  of  events. 

In  criminal  cases  the  defendant,  and  the  wife  or  husband  of  the 
defendant,  are  only  competent  to  testify  in  accordance  with  certain 
limitations  (b) ;  in  other  respects  the  rules  as  to  the  competency 
and  incompetency  of  witnesses  are  the  same  in  criminal  as  in  civil 
matters. 

Questions  as  to  the  competency  or  incompetency  of  a  witness  are 
decided  by  the  judge,  generally  on  a  preliminary  examination 
called  the  voir  dire,  but  if  the  incompetency  of  a  witness  is  not 
discovered  till  after  he  is  sworn  and  has  given  evidence,  his 
evidence  may  none  the  less  be  objected  to  and  rejected  (c). 


778.  A  witness,  though  competent  generally  to  give  evidence, 
may  in  certain  cases  claim  privilege  as  a  ground  for  refusing  to 
disclose  matter  which  is  relevant  to  the  issue  (d). 

(b)  See  title  Cbiminal  Law  and  Procedure,  Vol.  IX.,  p.  388. 

(c)  Jacols  V.  Layhorn  (1843),  11_M.  &  W.  685  ;  R.  v.  Whitehead  (1866),  L.  R. 
1  0.  C.  E.  33.  A  judge  who  is  sitting  alone  on  the  trial  of  a  case  cannot,  because 
of  his  position,  be  a  witness  during  that  trial ;  part  of  a  judge's  duty  is  to  decide 
questions  as  to  the  admissibility  of  evidence,  and  if  a  judge  left  the  bench  and 
gave  evidence  as  a  witness,  he  could  not  at  the  same  time  decide  a  question  as 
to  the  admissibility  of  his  own  evidence.  A  judge  who  is  sitting  with  others 
may  leave  the  bench  and  give  evidence,  but  he  should  not  return  to  the  bench 
or  take  any  further  part  in  the  trial  as  a  judge  {R.  v.  Antrim  County  Justices, 
[1901]  2  I.  E.  133,  141,  164,  0.  A.  ;  R.  v.  Galway  Justices  (1897),  31  I.  L.  T. 
160  ;  R.  V.  Hacker  (1660),  Kel.  12). 

A  juror  may  be  sworn  as  a  witness  in  the  jury  box  at  the  trial  at  which  he  is 
acting  as  a  juryman  and  may  continue  to  act  as  a  juryman  after  giving  evidence 
{Manley  v.  BTiaw  (1840),  Oar.  &  M.  361 ;  R.  v.  Rosier  (1836),  7  0.  &  P.  648 ;  R. 
V.  Heath  (1744),  18  State  Tr.  1,  123;  Fitz-James  y.  Moijs  (1663),  1  Sid.  133; 
Bennet  v.  Hartford  [Hundred)  (1650),  Sty.  233).  Peers  who  are  sitting  to  try  one 
of  their  number  may  give  evidence  and  also  share  in  the  final  decision  [R.  v. 
Five  Popish  Lords  (1678),  7  State  Tr.  1218,  1458  ;  R.  v.  Macclesfield  [Earl) 
(1725),  16  State  Tr.  1252  ;  see  also  titles  Courts,  Yol.  IX.,  p.  19;  Parliament; 
Peerages  and  Other  Dignities.  There  is  no  recent  instance  of  a  juror 
giving  evidence,  and  the  practice  seems  undesirable.  As  to  jurors  generally, 
see  title  Juries. 

Counsel  or  solicitors  who  are  acting  as  advocates  in  the  case  should  not  also 
act  in  the  same  case  as  witnesses,  but  if  they  do  tender  evidence,  their  evidence 
is  not  inadmissible ;  see  title  Barristers,  Yol.  II.,  p.  396.  A  litigant  in 
person  who  is  conducting  his  own  case,  may  act  as  his  own  advocate,  and  also 
be  sworn  as  a  witness  {Cobhett  \.  Hudson  (1852),  1  E.  &  B.  11). 

It  is  doubtful  whether  the  King,  foreign  sovereigns,  and  foreign  ambassadors 
accredited  to  England  are  competent  as  witnesses  ;  they  are  not  subject  to  the 
coercive  powers  which  the  courts  exercise  over  witnesses,  and  are  not  punishable 
for  perjury ;  see  titles  Constitutional  Law,  Yol.  YL,  pp.  374,  427  et  seq. ; 
Criminal  Law  and  Procedure,  Yol.  IX.,  pp.  244,  401,  note  (a). 

{d)  The  privilege  in  most  cases  is  that  of  the  witness,  and  not  that  of  a  party 
to  the  suit,  unless,  as  in  the  case  of  communications  with  a  legal  adviser,  a 
party  is  also  within  the  protection  of  the  privilege ;  a  party  not  within  the 
protection  cannot  raise  an  objection  on  the  ground  of  privilege  {R.  v.  Kinglake 
(1870),  11  Cox,  0.  0.  499 ;  Thomas  v.  Newton  (1826),  Mood.  &  M.  48,  n.  ;  R.  v. 
Adey  (1831),  1  Mood.  &  E.  94;  Marston  y.Downes  (1834),  1  Ad.  &  El.  31  ;  Hoed. 
Egremont  {Earl)  v.  Date  (1842),  3  Q.  B.  609  ;  Doe  d.  RoWcliffe  v.  Egremont  {Earl) 
(1841),  2  Mood.  &  E.  386 ;  see  Procter  y.  Bmiles  (1886),  55  L.  J.  (Q.  B.)  527, 
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779.  A  judge  of  the  superior  courts  may  refuse  to  give 
evidence  as  to  judicial  proceedings  that  have  taken  place  before 
him  (e). 

An  arbitrator  may  be  called  as  a  witness  in  a  legal  proceeding  to 
enforce  his  award,  and  may  be  asked  as  to  what  passed  before  him, 
and  as  to  what  matters  were  presented  to  him  for  consideration, 
but  may  not  be  asked  as  to  what  passed  in  his  own  mind  when 
exercising  his  discretionary  power  on  the  matters  submitted  to 
him(/). 

The  grand  jury  are  sworn  to  secrecy,  and  grand  jurors  may  not  (ii.)  Jurors, 
give  evidence  as  to  what  passed  before  them  (g). 

The  evidence  of  petty  jurors  as  to  what  passed  between  them  at 
the  trial  or  while  they  were  considering  their  verdict  is  not 
admissible  (/i). 


780.  Confidential  communications,  whether  oral  or  written, 
passing  between  a  client  and  his  legal  advisers,  i.e.,  solicitor  or 
counsel,  and  whether  made  directly  or  indirectly  through  an  agent 
of  either,  are,  if  made  for  the  purpose  of  obtaining  or  giving  legal 
advice,  privileged  from  disclosure  ;  neither  the  client  nor  the  legal 
adviser  can  be  compelled  to  disclose  such  communications.  The 
communications  must  have  been  made  to  or  by  the  legal  adviser  in 
his  professional  capacity  (i),  and  while  the  relation  of  client  and 
legal  adviser   subsisted  (  j),  but  it  is  immaterial  whether  such 


(iii.)  Legal 
advisers. 


Confidential 
communica- 
tions. 


(e)  Buccieuch  [Duke)  v.  Metropolitan  Board  of  Works  (1872),  L.  E.  5  H.  L.  418, 
433;  R.  V.  Gazard  (1838),  8  C.  &  P.  595;  R.  v.  Harvey  (1858),  8  Cox,  0.  0. 
99,  per  Byles,  J.,  at  p.  103;  see  2  Taylor,  Law  of  Evidence,  10th  ed.,  p.  987,  n. 
A  surveyor  appointed  to  assist  the  court  ought  not  to  be  call  3d  as  a  witness 
[Broder  v.  Saillard  (1876),  24  W.  K.  456). 

(/)  Buccieuch  (Duke)  v.  Metropolitan  Board  of  Works,  supra.  See  also  title 
Arbitration",  YoL  L,  477. 

{g)  R.  V.  Hughes  (1844),  1  Car.  &  Kir.  519;  R.  v.  Marsh  (1837),  6  Ad.  &  EL 
236;  R.  V.  Cooke  (1838),  8  C.  «&  P.  582;  Micklethiuarfs  Case  (1640),  Clay.  84; 
but  see  Freeman  v.  Arkell  (1823),  1  C.  &  P.  135,  137.  Evidence  as  to  proceed- 
ings before  a  grand  jury  may,  it  seems,  be  given  by  other  persons  than  the 
grand  jurors  {R.  v.  Watson  (1817),  32  State  Tr.  1,  107. 

{h)  Palmer  v.  Crowle  (1738),  Andr.  382  ;  Jackson  v.  Williamson  (1788),  2 
Term  Eep.  281  ;  Vaise  v.  Delaval  (1785),  1  Term  Eep.  11  ;  Owen  v.  Warhurton 
(1805),  1  Bos.  &  P.  (N.  R.)  326;  Straker  v.  Graham  (1839),  8  L.  J.  (ex.)  86; 
Burgess  v.  Langley  (1843),  5  Man.  &  Gr.  722;  Raphaels.  Bank  of  England  {1855), 
17  C.  B.  161;  Neshitt  v.  Barrett  (1902),  18  T.  L.  E.  510.  But  evidence  may, 
it  seems,  be  given  to  explain  the  circumstances  in  which  a  juryman  came  into 
the  jury  box  {Bailey  v.  Macaulay  (1849),  13  Q.  B.  815),  or  the  condition  of  a 
juryman  while  there  {Ex  parte  Morris  (1907),  72  J.  P.  5). 

{i)  Bunhury  v.  Bunhury  (1839),  2  Beav.  173 ;  Baugh  v.  Cradocke  (1832),  1 
Mood.  &  E.  182  (one  solicitor  acting  for  both  parties). 

(j)  R.  V.  Doivner  {1S80),  14  Cox,  C.  C.  486,  C.  C.  E.  ;  R.  v.  Farley  (1846),  2 
Car.  &  Kir.  313;  R.  v.  Brewer  (1834),  6  C.  «&  P.  363;  Cuts  v.  Pickering  (1672),  1 
Vent.  197;  and  see  titles  Barristers,  YoL  IL,  p.  395;  Discovery  etc.,  YoL  XL, 
p.  72  ;  Solicitors.  A  solicitor  cannot  claim  privilege  from  disclosing  the  name 
of  his  client  {Bursill  v.  Tanner  (1885),  16  Q.  B.  D.  1,  C.  A. ;  Re  Cathcart, 
Ex  parte  Camphell  (1870),  5  Ch.  App.  703);  he  cannot  claim  privilege  from 
discovering  a  deed,  if  his  client  is  not  entitled  to  resist  its  production  {Bursill  v. 
Tanner,  supra) ;  nor  can  he  refuse  to  state  when  he  parted  with  it  and  to  whom 
{Banner  v.  Jackson  (1847),  1  De  G.  &  Sm.  472) ;  he  is  not  precluded  from  giving 
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Evidence. 


Sect.  2. 
Privilege, 

Waiver  of 
privilege. 


State 
secrets. 


communications  were  or  were  not  made  when  litigation  was  pending 
or  contemplated  (k). 

The  privilege  may  be  waived  by  the  client  or  his  successors  in 
title  {I),  but,  unless  waived,  holds  good  after  the  relation  of  legal 
adviser  and  client  has  ceased,  and  indeed  for  ever  (m).  But 
secondary  evidence  of  such  communications,  if  written,  may  be 
given  in  spite  of  the  privilege  attaching  to  the  originals  (n). 

A  barrister  may,  if  he  chooses,  give  evidence  of  what  he  has 
heard  or  seen  in  court  when  engaged  as  counsel ;  if  he  is  called  by 
his  client,  he  cannot,  it  seems,  refuse  to  give  evidence,  even  of 
confidential  communications  (o). 

Confidential  communications  other  than  those  passing  between  a 
client  and  his  legal  advisers,  or  the  agents  of  either,  are  not  privileged 
from  disclosure  (p). 

Even  confidential  communications  between  a  client  and  his  legal 
advisers  are  not  privileged  if  made  for  the  purpose  of  committing 
a  fraud  or  crime  (q). 

Sub-Sect.  2.— Officers  of  State. 

781.  Secrets  of  state,  state  papers,  confidential  official  documents, 
and  communications  between  the  Government  and  its  officers  are 


evidence  as  to  what  passed  at  tlie  time  of  the  execution  of  a  deed  (Crawcour  v. 
Salter  (1881),  18  Ch.  D.  30,  C.  A.).  A  client's  address  confidentially  com- 
municated  by  the  client  to  the  solicitor  vrhen  the  client  is  applying  to  him  for 
advice  is  privileged  from  disclosure,  unless  the  solicitor  and  client  were  jointly 
engaged  in  the  commission  of  some  wrongful  act  and*  the  address  was  com- 
municated while  they  were  so  engaged  (he  Arnott,  Ex  parte  Chief  Oficial 
Receiver  (1888),  60  L.  T.  109);  see  Re  Cathcart,  Ex  parte  Camphell  (1810), 
5  Oh.  App.  703.  The  privilege  extends  to  communications  between  either  of 
two  CO -adventurers  with  either  of  their  solicitors  {Rochefoucauld  v.  Boustead 
(1896),  65  L.  J.  (cH.)  794). 

{k)  Minet  v.  Morgan  (1873),  8  Oh.  App.  361. 

\l)  Calcraft  v.  Guest,  [1898]  1  Q.  B.  759,  761,  0.  A.  ;  see  Merlev.  More  (1826), 
By.  &  M.  390  ;  Lea  v.  Wheatley  (1678),  20  State  Tr.  574,  n. ;  Baillie's  [Captain) 
Case  (1779),  21  State  Tr.  1359.  If  a  privileged  document  is  referred  to  in  the 
pleading  of  a  litigant,  he  may  be  ordered  to  give  particulars  of  it  {Milhanh  v. 
Milhanh,  [1900]  1  Oh.  376,  0.  A.). 

(m)  Bullivant  v.  A.-G.  for  Victoria,  [1901]  A.  0.  196  ;  Pearce  v.  Foster  (1885), 
15  Q.  B.  D.  114,  0.  A. ;  Bulloch  \.  Corrij  (1878),  3  Q.  B.  D.  356;  and  compare 
Getty  V.  Getty,  [1907]  P.  334. 

('/i)  Calcraft  v.  Guest,  supra. 

(o)  See  titles  Barristers,  Yol.  II.,  p.  396;  Discovery  etc.,  Yol.  XI.,  p.  72. 

{p)  Wilson  Y.  Rastall  (1792),  4  Term  Eep.  753,  758;  Slade  v.  Tucher  (18«0), 
14  Oh.  D.  824.  Even  confidential  communications  passing  between  a  person 
and  a  legal  adviser  are  not  privileged,  unless  the  relationship  of  counsel  or 
solicitor  and  client  exists  between  the  parties,  and  unless  the  communication  is 
made  by  or  to  the  legal  adviser  in  .his  professional  character  {R.  v.  Downer 
(1880),  14  Oox,  0.  0.  486,  0.  0.  E. ;  Smith  v.  Daniell  (1874),  L.  E.  18  Eq.  649; 
Wilson  V.  Rastall,  supra;  R.y.  Farley  (1846),  2  Oar.  &  Kir.  313;  R.  v.  Brewer 
(1834),  6  0.  &  P.  363;  Cuts  v.  Pickering  (1672),  1  Yent.'  197).  As  to  communi- 
cations  made  to  a  minister  of  religion,  see  title  Criminal  Law  and  Procedure, 
Yol.  IX.,  p.  401,  and  Normanshaw  v.  Normanshaw  and  Measham  (1893),  69 
L.  T.  468.  As  to  the  admissibility  of  confessions  in  criminal  cases,  see  title 
CR3aiiNAL  Law  and  Procedure,  Yol.  IX.,  p.  394. 

{q)  Bullivant  y.  A.-G.  for  Victoria,  [1901]  A.  0.  196;  R.  v.  Cox  and  Railton 
(1884),  14  Q.  B.  D.  153,  0.  0.  E. ;  Re  Postlethwaite,  Re  Rickman,  PostlethwaiteY. 
Rickman  (1887),  35  Oh.  D.  722;  R.  v.  Brown  (1862),  9  Oox,  0.  0.  28,  0.  0.  E. ; 
Russell  Y.  Jackson  (1851),  9  Hare,  387  ;  R.  v.  Hayward  (1846),  2  Oar.  &  Kir. 
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privileged  from  disclosure  (r).    Secondary  evidence  of  such  docu-     Sect.  2, 

ments  cannot  be  given  (s).  Privilege. 

Public  officials  are  privileged  from  disclosing  the  source  of  p^^i~~ 

information  that  has  been  communicated  to  them,  and  witnesses  officials, 

for  the  Crown  in  criminal  prosecutions  undertaken  by  the  Govern-  crown 

ment  are  privileged  from  disclosing  the  channel  through  which  witnesses, 
they  have  communicated  information  (^). 

A  witness,  whether  a  member  of  either  House  of  Parliament  or  Members  of 

not,  may  refuse  to  disclose,  without  permission  of  the  House  of  Parliament. 
Parliament  which  has  jurisdiction  in  the  matter,  what  has  taken 
place  in  either  House,  or  what  was  said,  or  how  any  person  voted  {a), 

Sub-Sect.  3. — Husband  and  Wife. 

782.  A  husband  or  wife  may  refuse  to  disclose  any  communica-  Husband 
tion  made  to  him  or  her  during  the  marriage  by  the  other  party  to 
the  marriage  (I'). 

234  ;  B.  V.  Jones  (1846),  1  Den.  166,  C.  C.  E.  ;  E.  v.  Avery  (1838),  8  C.  &  P. 
596;  Williams  v.  Qiiehrada  Railway,  Land  and  Copper  Co.,  [1895]  2  Ch.  751. 

(r)  Baivhins  v.  Rohehy  {Lord)  (1873),  L.  E.  8  Q.  B.  255,  Ex.  Ch.  (minutes  of 
proceedings  of  a  military  court  of  inquiry) ;  Home  v.  Bentinck  (1820),  2  Brod.  & 
Bing.  130,  Ex.  Ch.  (report  of  such  a  court) ;  Hennessy  v.  Wright  (1888),  21 
Q.  B.  D.  509  (dispatches,  reports,  and  other  communications  passing  between  a 
Secretary  of  State  for  the  Colonies  and  the  governor  of  a  colony) ;  see  Chatterton 
V.  Secretary  of  State  for  India  in  Council,  [1895]  2  Q.  B.  189,  195,  C.  A.  As  to 
letters  written  by  a  private  individual  to  an  official,  see  Blake  v.  Pilfold  (1832), 
1  Mood.  &  E.  198,  and  as  to  reports  of  a  prison  doctor,  see  Leigh  v.  Gladstone 
(1909),  26  T.  L.  E.  139.  If  the  head  of  a  public  department  who  has  posses- 
sion of  a  public  document,  or  some  responsible  official  acting  under  his  autho- 
rity, states  that  the  production  of  the  document  would  be  injurious  to  the  public 
interest,  the  document  cannot  be  disclosed  {Be  Hargreaves  {Joseph),  Ltd.,  [1900] 
1  Ch.  347,  C.  A.;  Hughes  v.  Vargas  (1893),  9  T.  L.  E.  551,  C.  A. ;  Re  H.M.S, 
Bellerophon  (1874),  44  L.  J.  (aidm.)  5 ;  see  Fm^d  v.  Blest  (1890),  6  T.  L.  E.  295  ; 
A.-G.  V.  Nottingham  Corporation  (1904),  20  T.  L.  E.  257,  258;  Kain  v.  Farrer 
(1877),  37  L.  T.  469 ;  Wright  &  Co.  v.  Mills  (1890),  62  L.  T.  558  ;  Beatscm  v. 
Skene  (1860),  2  L.  T.  378;  Smith  v.  East  India  Co.  (1841),  1  Ph.  50;  Anderson 
V.  ^am?7ton  (1820),  2  Brod.  &  Bing.  156,  n. ;  Williams  v.  Star  Newsjjaper  Co., 
Ltd.  (1908),  24  T.  L.  E.  297,  and  title Discovehy  etc.,  Vol.  XI.,  p.  64).  It  is  a 
criminal  offence  for  a  person  in  the  public  service,  corrujDtly  and  contrary  to 
his  official  duty,  to  communicate  a  public  document  in  his  possession  to  any 
person  to  whom,  in  the  public  interest,  the  document  ought  not  to  be  com- 
municated (Official  Secrets  Act,  1889  (52  &  53  Yict.  c.  52),  s.  2). 
(s)  Home  v.  Bentinck,  supra. 

{t)  R.  V.  Hardy  (1794),  24  State  Tr.  199,  753;  R.  v.  Watson  (1817),  32  State 
Tr.  1,  100;  R.  v.  Richardson  (1863),  3  E.  &  E.  693;  A.-G.  v.  Briant  (1846),  15 
M.  &  W.  169 ;  Marks  v.  Beyfus  (1890),  25  Q.  B.  D.  494,  C.  A. ;  but  a  detective 
cannot  refuse  on  grounds  of  public  policy  to  answer  a  question  as  to  where  he 
was  secreted  {Webh  v.  Catchlove  (1886),  3  T.  L.  E.  159).  As  to  public  officials 
generally,  see  title  Public  Authorities  and  Public  Officers. 

(a)  Plunkett  v.  Cohhett  (1804),  5  Esp.  136;  Chubb  v.  Salomons  (1852),  3 
Oar.  &  Kir.  75. 

{b)  Evidence  Amendment  Act,  1853  (16  &  17  Vict.  c.  83),  s.  3 ;  Criminal 
Evidence  Act  1898  (61  &  62  Vict.  c.  86),  s.  1  (d).  The  rule  is  not  limited  to 
-communications  of  a  strictly  confidential  character  {O'Connor  v.  Majoribanks 
(1842),  6  Jur.  509),  and  applies  even  after  the  marriage  tie  has  been  severed 
by  death  or  divorce  {Doker  v.  Hasler  (1824),  Ey.  &  M.  198;  Monroe  y.  Tiuisleton 
(1802),  Peake,  Add.  Cas.  219).  The  rule  still  applies,  even  in  the  cases  where  a 
■wife  or  husband  may  be  called  as  witness  against  the  other  party  to  the  marriage ; 
see  Criminal  Evidence  Act,  1898  (61  &  62  Vict.  c.  36),  s.  4  (1),  s.  1  (d).  As  to 
evidence  relating  to  adultery,  see  p.  576,  post.  As  to  the  evidence  of  the  husband 
or  wife  in  criminal  proceedings,  see  title  Criminal  Law  and  Procedure, 
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Sub-Sect.  4:.— Title  Deeds. 

783.  A  witness,  whether  a  party  to  an  action  or  not,  may  refuse, 
and  cannot  be  compelled,  to  produce  his  title  deeds  (c). 

Sub-Sect.  5. — Matter  incriminating  Witness. 

784.  A  witness  may  refuse  to  answer  a  question  on  the  ground 
that  the  answer  may  tend  to  incriminate  him,  that  is,  may  tend  to 
expose  the  witness,  or  the  husband  or  wife  of  the  witness  {d),  to 
any  kind  of  criminal  charge  (e),  or  to  any  kind  of  penalty  (/)  or 
forfeiture  {g). 

The  mere  statement  by  a  witness  that  he  believes  that  the  answer 
may  tend  to  incriminate  him  does  not  excuse  him  from  answer- 
ing, and  the  court  must  be  satisfied  from  the  circumstances 
of  the  case  and  the  nature  of  the  evidence  which  the  witness  is 
called  upon  to  give  that  there  is  reasonable  ground  to  apprehend 
danger  from  his  being  compelled  to  answer.  If  it  is  once  made  to 
appear  that  the  witness  is  in  danger,  great  latitude  should  be 
allowed  to  him  in  judging  for  himself  of  the  effect  of  any  particular 


Yol.  IX.,  pp.  405,  406.  A  third  person  may  give  evidence  of  a  conversation  he 
has  heard  between  husband  and  wife  [R.  v.  Smithies  (1832),  5  C.  &  P.  332  ;  B.  v. 
Simons  (1834),  6  0.  &  P.  540 ;  R.  v.  Bartlett  (1837),  7  0.  &  P.  832). 

(c)  Egremont  Burial  Board  v.  Egremont  Iron  Ore  Co.  (1880),  14  Ch.  D.  158; 
Minet  v.  Morgan  (1873),  8  Ch.  App.  361 ;  Doe  d.  Loscomhe  v.  Clifford  (1847), 
2  Car.  &  Kir.  448 ;  R.  v.  Upper  Boddington  {Inlialitants)  (1826),  8  Dow.  &  Ey. 
(K.  B.)  726;  Pickering  v.  Noijes  (1823),  1  B.  &  C.  262;  Harris  v.  Hill  (1822),  3 
Stark.  140.  The  rule  applies  to  documents  which  a  witness  holds  as  mortgagee 
or  pledgee  {Chichester  v.  Donegall  {Marquis)  (1870),  5  Ch.  App.  497 ;  Costa  Rica 
Republic  v.  Erlanger  (1874),  L.  E.  19  Eq.  33).  As  to  production  of  documents 
before  trial,  see  Budden  v.  Wilkinson,  [1893]  2  Q.  B.  432,  C.  A. ;  Morris  v. 
Edwards  (1890),  15  App.  Cas.  309 ;  A.-  G.  v.  Neiucastle-upon-Tyne  Corporation, 
[1899]  2  Q.  B.  478,  C.  A.  As  to  production  of  deeds  by  solicitors,  agents,  or 
servants,  see  p.  581,  post. 

{d)  R.  V.  Cliviger  {Inhahitants)  (1788),  2  Term  Eep.  263  ;  Cartwright  v.  Green 
(1802),  8  Yes.  405 ;  R.  v.  All  Saints,  Worcester  {Inhabitants)  (1817),  6  M.  &  S. 
194. 

(e)  Lamb  v.  Munster  (1882),  10  Q.  B.  D.  110  ;  Fishery.  Ronalds  (1852)  12  0.  B. 
762 ;  R.  V.  Slaney  (1832)  5  C.  &.  P.  213  ;  R.  v.  Pegler  (1833),  5  C.  &  P.  521 ; 
Maloney  v.  Bartley  (1812),  3  Camp.  210;  Paxton  v.  Douglas  (1812),  19  Ves.  225 ; 
Glaridge  v.  Hoare  (1807),  14  Yes.  59.  In  Parkhurst  v.  Lowten  (1816),  1  Mer.  391, 
Brownswordy.  Edwards  (1751),  2  Yes.  Sen.  243,  245,  and  Finch  v.  Finch  {ll52), 
2  Yes.  Sen.  491,  493,  the  rule  was  applied  to  a  criminal  charge  in  an  ecclesiastical 
court,  but  the  rule  would  probably  not  be  so  applied  now  except  in  the  case  of 
persons  in  orders  refusing  to  answer.  Bankruptcy  proceedings  are  no  longer  of 
such  a  criminal  nature  as  to  prevent  the  bankrupt  being  called  by  a  creditor 
{Be  X.  Y.,  Ex  parte  Haes,  [1902]  1  K.  B.  98,  C.  A. ;  see  Be  a  Debtor,  [1910] 
2  K.  B.  59,  64,  0.  A.). 

(/)  R.Y.Freind  (1696),  13  State Tr.  1, 16;  Maccallumy.  Turton  (1828),  2Y.  &  J. 
183  ;  Dandridge  v.  Corden  (1827),  3  C.  &  P.  11 ;  Derby  Corjporation  v.  Derbyshire 
County  Council,  [1897]  A.  C.  550. 

{g)  PyeY.  Butterfield  (1864),  5  B.  &  S.  829;  Cork  {J^ishop)  v.  Porter  (1877), 
11  I.  E.  C.  L.  94;  Uxbridge  {Lord)  v.  Staveland  (1747),  1  Yes.  Sen.  56; 
Hambrook  v.  Smith  (1852),  17  Sim.  209 ;  see  Witnesses  Act,  1806  (46  Geo.  3, 
0.  37).  An  objection  that  to  answer  a  question  would  expose  the  witness  to 
criminal  proceedings,  punishment,  and  penalties  in  a  foreign  country  is  no 
ground  for  refusing  to  answer  the  questions,  unless  the  judge  has  materials 
before  him  from  which  he  can  judge  whether  there  is  a  reasonable  likelihood 
of  a  danger  of  such  a  prosecution  etc.  {Two  Sicilies  {King)  y .  Willcox  (1851),  1 
Sim.  (n.  s.)  301  ;  United  States  of  America  v.  McRae  (1867),  3  Ch.  App.  79). 
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question.    Subject  to  this  reservation,  the  court  is  bound  to  insist      Sect.  2. 
on  the  witness  answering,  unless  it  is  satisfied  that  the  answer  will  Privilege, 
tend  to  place  the  witness  in  peril  (/«).       ^  _  _ 

An  objection  to  answer  questions  or  interrogatories  tending  to  When  refusal 
incriminate  must  be  taken  at  the  time  by  the  witness  or  person  J^JJ^*^^ 
interrogated,  and  the  objection  must  be  taken  on  oath  or  affirma- 
tion (i).    But,  it  seems,  the  witness,  if  he  chooses  to  answer  part  of 
an  inquiry,  does  not  waive  his  right  to  object  to  answer  subsequent 
questions  {k). 

A  witness  cannot  refuse  to  be  examined  on  the  ground  that  the  Witness 
only  answer  he  can  give  will  tend  to  incriminate  him ;  he  can  only  '^^^^^f 
object  to  answer  after  he  has  been  sworn  or  has  affirmed,  and  must  examination, 
then  object  to  answer  a  particular  question  (I). 

No  one  except  the  witness  or  person  interrogated  can  avail 
himself  of  the  objection  (m). 

If  a  witness  objects  on  oath  to  answer  a  question  on  the  ground  Answer 
that  the  answer  may  tend  to  incriminate  him,  and  there  is  good  jj^f^^^^^'^^-g 
ground  for  the  objection,  but  the  witness  is  improperly  compelled  Siiadmissibie 
to  answer  the  question,  the  answer  cannot  lawfully  be  admitted  in  in  subsequent 
evidence  against  him  in  a  subsequent  proceeding  (n).  proceeding. 

If  proceedings  cannot  be  taken  against  the  witness,  in  respect  of  When  witness 
the  charge,  penalty,  or  forfeiture  on  account  of  which  he  refuses  ^^^^^^^ 
to  answer,  by  lapse  of  time  (0),  or  by  pardon  of  the  criminal  offence  answer, 
in  question  (p),  or  by  waiver  of  the  penalty  or  forfeiture,  then  the 
'witness  cannot  refuse  to  answer  the  question 

Except  in  the  cases  stated  above,  a  witness  cannot  refuse 
to  answer  a  question  on  a  matter  material  to  the  issue  on  tho 
ground  that  his  answer  would  tend  to  degrade  him  (r),  or  to 

{h)  Re  Genese,  Ex  parte  Gilbert  (1886),  3  Moit.  223,  0.  A.  ;  Ee  Reynolds,  Ex 
parte  Reynolds  (1882),  20  Ch.  D.  294,  0.  A. ;  R.  v..  Boijes  (1861),  1  B.  &  S.  311  ; 
Sidehottom  v.  Adkins  (1857),  5  W.  R.  743  ;  Oshorn  v.  London  Dock  Co.  (1855), 
10  Exch.  698. 

{i)  Webb  V.  East  (1879),  5  Ex.  D.  23 ;  Sammons  v.  Baily  (1890),  24  Q.  B.  D. 
727  ;  Spokes  v.  Grcsvenor  Hotel  Co.,  [1897]  2  Q.  B.  124,  0.  A. ;  The  Mary  or 
Alexandra  (1868),  L.  E.  2  A.  &  E.  319;  Boyle  v.  Wiseman  (1855),  10  Exch.  647  ; 
East  V.  Chapman  (1827),  2  C.  &  P.  570;  Smith  v.  Beadnell  (1807),  1  Camp.  30; 
Bickford  v.  Darcy  (1866),  L.  R.  1  Exch.  354 ;  but  see  R,  v.  Garbttt  (1847), 

1  Den.  236 ;  and  title  Discoyery  etc.,  Vol.  XI.,  p.  83. 

{k)  R.  V.  Garbett,  supra  ;  but  see  East  v.  Chapman,  supra. 
{1)  Boyle  V.  IViseman,  supra. 

(m)  R.  V.  Kinglake  (1870),  11  Cox,  C.  0.  449  ;  Thomas  v.  Newton  (1826),  Mood. 
&  M.  48,  n. ;  R.  v.  Adey  (1831),  1  Mood.  &  R.  94.  An  interrogatory  cannot 
be  struck  out  on  the  ground  tha.t  it  tends  to  criminate  {Fisher  v.  Owen  (1878), 
8  Ch.  D.  645,  C.  A.  ;  Webb  v.  East  (1879),  5  Ex.  D.  23;  Sammons  v.  Bailey 
(1890),  24  Q.  B.  D.  727  ;  Spokes  v.  Grosvenor  Hotel  Co.,  [1897]  2  Q.  B.  124,  C.  A. ; 
The  Mary  or  Alexandra  (1868),  L.  R.  2  A.  &  E.  319;  Bickford  v.  Darcy,  supra  ; 
National  Association  of  Operative  Plasterers  v.  Smithies,  [1906]  A.  C.  434).  Inter- 
rogatories are  not  allowed  in  actions  for  forfeiture  or  penalties.  See  tiib 
Discovery  etc..  Vol.  XI.,  p.  41. 

(n)  R.  V.  Garbett,  supra;  R.  v.  Coot  (1873),  L.  R.  4  P.  C.  599. 

(0)  Roberts  v.  Allatt  (1828),  Mood.  &  M.  192;    Williams  v.  Farrington  (1789), 

2  Cox,  Eq.  Cas.  202  ;  Davis  v.  Reid  (1832),  5  Sim.  443. 
{p)  R.  V.  Boyes,  supra. 

{q)  R.  V.  Charlesiuorth  (1860),  2  F.  &  F.  326  ;  Ex  parte  Fernandez  (1861),  10 
C.  B.  (n.  S.)  3;  Trinity  House  Corporation  v.  Burge  (1828),  2  Sim.  411. 

(r)  See  the  note  in  R.  v.  Pitcher  (1823),  1  C.  &,  P.  85,  86  ;  and  Millman  v. 
Tucker  (1803),  Peake,  Add.  Cas.  222,  and  cases  cited  in  note,  ibid.,  p.  223. 
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subject  him  to  a  civil  action  or  pecuniary  loss,  or  to  charge  him 
with  a  debt  (s). 

785.  There  are  some  cases  in  which,  by  the  express  provisions 
of  a  statute,  a  witness  is  bound  to  answer  a  question,  although  the 
answer  may  tend  to  incriminate  him  (t).  Provisions  have  been 
made  absolving  from  penal  consequences  persons  who  make  a  full 
discovery  of  what  they  know  in  inquiries  instituted  under  certain 
statutes,  and  a  person  who  is  indemnified  thereby  cannot  refuse  to 
answer  a  question  on  the  ground  that  it  would  tend  to  incriminate 
him  (a). 

786.  In  proceedings  instituted  in  consequence  of  adultery  (b)  no 
witness  is  liable  to  be  asked  or  bound  to  answer  any  question 
tending  to  show  that  he  or  she  has  been  guilty  of  adultery,  unless 
such  witness  has  already  given  evidence  in  the  same  proceedings  in 
disproof  of  his  or  her  alleged  adultery  (c). 

In  other  proceedings,  it  seems,  a  witness  could  not  refuse  to 
answer  a  question  on  the  ground  that  the  answer  might  tend  to 
show  that  he  or  she  had  committed  adultery  (d). 


(s)  Witnesses  Act,  1806  (46  Geo.  3,  c.  37);  Doe  d.  Egremont  {Earl)  v 
Bate  (1842),  3  Q.  B.  609.  But  see  VenaUes  v.  Schweitzer  (1873),  L.  E.  16  Eq. 
76;  Re  Desportes,  Ex  'parte  Official  Receiver  (1893),  68  L.  T.  233.  As  to  refusal 
of  defendant  on  criminal  charge,  who  gives  evidence  on  his  own  behalf  or  for  a* 
fellow  prisoner,  to  answer  questions,  see  title  Ceiminal  Law  and  Proceduee, 
Vol.  IX.,  p.  404 ;  and  R.  v.  Rowland,  [1910]  1  K.  B.  458,  0.  A. 

{t)  See  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  17.  As  to  objecting  to 
produce  a  book  kept  pursuant  to  statute,  see  Bradshaw  v.  Murphy  (1836),  7 
C.  &  P.  612. 

(a)  Bankruptcy  Act,  1890  (53  &  54  Yict.  c.  71),  s.  27 ;  Larceny  Act,  1861 
(24  &  25  Yict.  c.  96),  s.  85  ;  Larceny  Act,  1901  (1  Edw.  7,  c.  10) ;  and  see  title 
Criminal  Law  and  Proceditre,  Vol.  IX.,  399,  note  {q).  There  are  some 
questions  which  a  bankrupt  is  compellable  to  answer  in  his  examination,  although 
they  criminate  him  (see  title  Bankruptcy  and  Insolvency,  Vol.  II.,  p.  73),  but 
which  a  mere  witness  examined  in  bankruptcy  may  refuse  to  answer  [Re  Firth, 
Ex  parte  Schofield  (1877),  6  Ch.  D.  230,  0.  A. ;  R.  v.  Hillam  (1872),  12  Cox,  C.  C. 
174;  R.  V.  Cherry  (1871),  12  Cox,  C.  C.  32;  R.  v.  Cross  and  Leyland  (1856),  7 
Cox,  C.  C.  226,  C.  C.  R.  ;  Re  Smith  (1833),  2  Deac.  &  Ch.  230 ;  Re  Heath  (1833), 
2  Deac.  &  Ch.  214;  Re  Falk  (1832),  2  Deac.  &  Ch.  415;  R.  v.  Sloggett  (1856), 
Dears.  C.  C.  656).  See  the  Corrupt  Practices  Prevention  Acts,  1854—1883  ;  title 
Elections,  Vol.  XIL,  pp.  466,  514 ;  Gaming  Act,  1845  (8  &  9  Vict.  c.  109), 
s.  9 ;  Gaming  Act,  1892  (55  &  56  Vict.  c.  9)  ;  Gaming  Houses  Act,  1854 
(17  &  18  Vict.  c.  38),  ss.  5,  6;  and  title  Criminal  Law  and  Procedure, 
Vol.  IX.,  p.  400. 

(6)  Nottingham  Guardians  v.  TomJcinson  (1879),  4  C.  P.  D.  343  ;  Evans  v. 
Evans,  [1904]  P.  378.  As  to  such  proceedings  generally,  see  title  Husband 
AND  Wife. 

(c)  Evidence  Further  Amendment  Act,  1869  (32  &  33  Vict.  c.  68),  s.  3.  See 
Red/em  v.  Redfern,  [1891]  P.  139,  C.  A. ;  HebUethwaite  v.  HeUlethwaite  (1869), 
L.  E.  2  p.  &  D.  29  ;  Railage  v.  Railage  (1870),  L.  E.  2  P.  &  D.  222 ;  Brown  v. 
Brown  (1874),  L.  E.  3  P.  &  D.  198.  The  witness  questioned  must  himself 
claim  the  protection  of  the  section,  and  counsel  for  either  party  cannot  object 
to  such  a  question  {HeUlethwaite  v.  HelUethiuaite,  sui^ra). 

{d)  Evans  v.  Evans,  [1904]  P.  378;  R  v.  Castro  (1873),  Shorthand  Notes,  I., 
1002.  The  possibility  of  proceedings  in  the  ecclesiastical  court  being  brought 
in  consequence  of  adultery  is  probably  now  too  remote  to  be  a  ground  for  a 
refusal  to  answer  a  question  relating  to  this  subject ;  but  see  RedfernY.  Redfern, 
gwpra,  at  p.  145. 


Part  V. — Witnesses.  577 

Sect.  3. — Attendance,  Sect.  3. 

787.  All  competent  witnesses  who  are  amenable  to  the  jurisdiction 

of  the  Supreme  Court  of  Judicature  are  also  in  civil  cases  compellable  Attendance 

to  attend  and  give  evidence  (e).  withfnthT 

jurisdiction. 

Sub-Sect.  1. — Subpoena  ad  testificandum, 
(i.)  Witnesses  within  the  Jurisdiction. 

788.  The  attendance  of  witnesses  in  proceedings  in  the  High  Suhpcena  ad 
<!lourt  is  enforced  by  the  writ  of  subpoena  ad  testificandum  (/).   The  iestificandum. 


(e)  As  to  compellaWe  witnesses  in  criminal  cases,  see  title  Criminal  Law 
-AND  Procedure,  Vol.  IX.,  p.  401.  There  are  some  persons,  e.g.,  the  King,  a 
foreign  sovereign  who  is  in  England,  and  foreign  ambassadors  at  the  English 
Court,  who,  if  competent  witnesses,  are  not  compellable  ;  see  note  {c)  p.  570,  ante. 

(/)  This  writ  in  civil  proceedings  issues  out  of  the  Central  Office  of  the 
Supreme  Court  of  Judicature;  for  the  forms  of  the  writ,  see  R.  S.  C,  App.  J  ; 
Yearly  Practice  of  the  Supreme  Court,  1911,  Vol.  II.,  pp.  1916 — 9.  To  obtain  a 
writ  of  subpoena,  a  proicipe  in  the  form  given  in  R.  S.  C,  App.  G,  No.  21, 
must  be  delivered  and  filed  at  the  Central  Office  (R.  S.  C,  Ord.  37,  r.  26). 
The  Probate,  Divorce  and  Admiralty  Division  may  issue  writs  of  subpoena ;  see, 
as  to  divorce.  Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  c.  85),  s.  49,  and 
rr.  109  and  180  of  the  Rules  and  Regulations  of  26th  December,  1865,  made 
under  the  Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  c.  85);  and  the 
Matrimonial  Causes  Act,  1860  (23  &  24  Vict.  c.  144) ;  see,  as  to  probate,  Court 
of  Probate  Act,  1857  (20  &  21  Vict.  c.  77),  s.  24;  Court  of  Probate  Act,  1858 
(21  &  22  Vict.  c.  95),  s.  23 ;  see,  as  to  Admiralty,  Admiralty  Court  Act,  1861 
(24  &  25  Vict.  c.  10),  s.  21.  Writs  of  subpoena  are  issued  from  the  Crown  Office, 
not  only  to  witnesses  in  causes  pending  on  the  Crown  side  of  the  King's  Bench 
Division  oi  the  High  Court,  but  where  the  attendance  of  witnesses  is  required  at 
the  assizes  or  the  Central  Criminal  Court,  or  in  any  inferior  criminal  court,  and 
also  in  inferior  tribunals  which  have  not  the  means  of  enforcing  the  attendance 
of  witnesses  (Short  and  Mellor,  Practice  of  the  Crown  Office,  2nd  ed.,  p.  405  ; 
Crown  Office  Rules,  1906,  App.  C,  Nos.  151 — 168).  No  writ  of  subpoena  can 
be  issued  against  a  defendant  in  a  criminal  case,  or  his  or  her  wife  or  husband, 
except  in  the  cases  in  which  a  defendant,  or  his  or  her  wife  or  husband,  is  a 
compellable  witness;  see  title  Criminal  Law  and  Procedure,  Vol.  IX., 
pp.  388,  402 — 407.  As  to  proceedings  in  chambers,  see  R.  S.  C,  Ord.  37, 
r.  28;  R.  S.  C,  Ord.  55,  rr.  16,  17 ;  as  to  proceedings  before  an  official  referee, 
see  R.  S.  C,  Ord.  36,  r.  49 ;  as  to  proceedings  before  a  taxing  officer,  see  R.  S. C, 
Ord.  65,  r.  27  (25) ;  as  to  proceedings  before  an  examiner,  see  R.  S.  C,  Ord,  37, 
T.  20 ;  as  to  proceedings  before  an  arbitrator,  see  Arbitration  Act,  18S9  (52  &  53 
Vict.  c.  49),  ss.  S,  18  ;  as  to  the  summoning  for  cross-examination  of  a  witness 
who  has  made  an  affidavit,  see  R.  S.  C,  Ord.  38,  r.  28  ;  and  Re  Baker,  Connell 
V.  Baker  (1885),  29  Ch.  D.  711  ;  as  to  examinations  of  witnesses  in  bankruptcy, 
see  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  27  ;  Be  Franks,  Ex  parte 
Giitins,  [1892]  1  Q.  B.  646 ;  Bankruptcy  Rules,  1886,  rr.  61—66 ;  and  title 
Bankruptcy  and  iNSOLVENcy,  Vol.  II.,  pp.  71,  140,  318  ;  as  to  the  summoning 
of  witnesses  in  the  winding  up  of  a  company,  see  Companies  (Consolidation) 
Act,  1908  (8  Edw.  7,  c.  69),  s.  174.  As  to  the  summoning  of  witnesses  before 
either  House  of  Parliament,  see  Erskine  May,  Parliamentary  Practice,  11th  ed., 
pp.  402,  424  ;  before  the  Judicial  Committee  of  the  Privy  Council,  the  Judicial 
Committee  Act,  1833  (3  &  4  Will.  4,  c.  41),  s.  19.  As  to  the  summoning  of 
witnesses  before  a  coroner's  court,  see  Coroners  Act,  1887  (50  &  51  Vict.  c.  71), 
ss.  19,  21;  and  title  Coroners,  Vol.  VIII.,  pp.  264 — 68;  as  to  summoning 
of  witnesses  before  county  courts,  see  County  Court  Act,  1888  (51  &  52  Vict, 
c.  43),  s.  110;  and  title  County  Courts,  Vol.  VIII.,  p.  529.  As  to  the 
summoning  of  witnesses  before  the  ecclesiastical  courts,  see  Public  Worship 
Regulation  Act,  1874  (37  &  38  Vict.  c.  85),  s.  9  ;  as  to  their  evidence,  see 
title  Ecclesiastical  Law,  Vol.  XI.,  p.  518;  and  as  to  taking  evidence  by 
deposition  before  an  examiner,  see  r.  86  of  the  rules  made  under  the  Clergy 


H.L. — xiir. 


u 


578 


Evidence. 


Sect.  3. 
Attendance. 

Who  can 
issue. 

Validity  as 
to  time. 

Service, 


When 

suhpoena 

must  be 

served. 

Conduct 

money. 


production  of  documents  in  the  possession  of  a  witness  is  enforced 
by  the  writ  of  subpoena-  duces  tecum  (g). 

Any  party  to  a  proceeding  in  the  High  Court  is  entitled  to  a 
subpoena  as  of  right  (h),  but  a  subpoena  improperly  issued  may  be  set 
aside  (i). 

Any  subpoena  other  than  a  subpoena  issued  from  the  Crown  Office, 
or  in  an  action  to  be  tried  at  the  assizes,  remains  in  force  until 
the  trial  of  the  action  or  matter  in  which  it  is  issued  (k). 

A  subpoena  must  be  served  personally  (1)  by  delivering  a  copy 
of  the  writ  and  of  the  indorsement,  and  at  the  same  time 
producing  the  original  writ  (m). 

A  subpoena  must  be  served  within  twelve  weeks  after  the  teste  of 
the  writ,  and  within  a  reasonable  time  before  the  trial  or  proceeding 
at  which  the  attendance  of  the  witness  is  required  (n). 

At  the  time  of  the  service  of  the  subpoena,  or  within  a  reasonable 
time  before  the  day  named  for  the  attendance  of  the  witness,  a 
witness  in  a  civil  case  is  entitled  to  have  tendered  to  him  his  conduct 
money,  that  is,  his  full  expenses  for  going  to  and  returning  from  the 
place  of  trial,  and  for  his  maintenance  there  during  the  trial.  A 
professional  witness  is  also  entitled  to  have  tendered  to  him  com- 
pensation to  the  amount  of  one  guinea  a  day  for  loss  of  time  (o). 


Discipline  Act,  1892  (55  &  56  Yict.  c.  32),  s.  9.  As  to  witnesses  in  criminal 
matters,  see  title  Criminal  Law  and  Peocedijre,  Yol.  IX.,  pp.  314,  321 ; 
and  before  justices,  title  Magistrates.  There  are  a  great  number  of  special 
statutory  provisions  providing  for  the  summoning  of  witnesses  before  special 
courts  and  bodies,  and  persons  having  gi^ast- judicial  functions  ;  see  2  Taylor, 
Law  of  Evidence,  10th  ed.,  pp.  931,  944. 

(g)  See  p,  580,  post.  A  subpoena  other  than  a  subpoena  duces  tecum  is  to 
contain  three  names  when  necessary  or  required,  but  may  contain  any  larger 
number  of  names  (E.  S.  C,  Ord.  37,  r.  29)  ;  no  more  tlian  three  persons  are  to 
be  included  in  a  subpoena  duces  tecum,  and  a  subpoena  may  be  sued  out  for  each 
person  if  it  is  deemed  necessary  or  desirable  (E,.  S.  C,  Ord.  37,  r.  30).  As  to 
correcting  errors  in  names  and  resealing  a  subpoena,  see  E.  S.  C,  Ord.  37,  r.  31. 

[li)  Raymond  v.  Tapson  (1882),  22  Oh.  D.  430,  0.  A. ;  Holden  v.  Holden,  Hill 
V.  DoU  (1857),  7  De  G.  M.  &  O.  397. 

{i)  London  and  Globe  Finance  Corporation  y .  Kaufman  (1899),  69  L.  J.  (CH.) 
196  ;  Re  Mundell,  Fenton  v.  Cumberlege  (1883),  48  L.  T.  776.  A  subpoena  not 
issued  bond  fide  for  the  purpose  of  obtaining  relevant  evidence  may  be  set 
aside  {R.  v.  Baines,  [1909]  1  K  B.  258). 

{h)  E.  S.  0.,  Ord.  37,  r.  34a. 

(I)  It  is  said  that  an  order  for  substituted  service  can  be  made  {Dyson  v. 
Foster  (1908),  7th  February,  per  Jele,  J.,  Yearly  Supreme  Court  Practice,  1911,. 
Yol.  L,  511). 

(m)  E.  S.  C,  Ord.  37,  r.  32  ;  Wadsworfh  v.  Marshall  (1832),  1  Cr.  &  M.  87; 
.U.  V.  Wood  (1832),  1  Dowl.  509 ;  Garden  v.  Creswell  (1837),  2  M.  &  W.  319 ; 
Pitcher  y,  King  (1845),  2  Dow.  &  L.  755  ;  Doe  d.  Clarke  v.  Thomson  (1841), 
9  Dowl.  948. 

{n)  E.  S.  0,,  Ord.  37,  r,  34 ;  Hammond  v.  Steiuart  (1722),  1  Stra.  510 ;  Barber 
V.  Wood  (1838),  2  Mood,  &  E.  172  ;  Maunsell  v.  Ainsworth  (1840),  8  Dowl.  869; 
Jackson  v.  Seager  (1844),  2  Dow.  &  L.  13  ;  see  London  and  Globe  Firiance 
Corporation  v.  Kaufman,  supra.  As  to  an  action  against  a  person  who  prevents 
the  service  of  a  subpoena,  see  Wigensy.  Cook  {1859),  6  C.  B.  (n.  s.)  784,  787.  ^  If  a 
witness  is  in  court  at  the  trial,  he  may  there  and  then  be  served  with  a 
subpoena  {Doe  d.  Jupp  v.  Andrews  (1778),  2  Cowp.  845),  and  cannot  refuse  to 
give  evidence,  unless  he  is  a  solicitor  engaged  in  another  matter  {Pitcher  v. 
King,  supra). 

{o)  See  Re  Working  Men's  Mutual  Society  (1882),  21  Ch.  D.  831  ;  Boiules  v. 
Johnson  (1748),  1  Wm.  Bl.  36;  Newton  v.  Harland  (1840),  1  Man.  &  G.  956  ; 
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If  a  witness  in  a  civil  case  has  been  regularly  served  with  a 
subpoena  and  has  had  his  expenses  tendered  to  him  within  a  reason- 
able time,  and  does  not  attend  at  the  trial  or  proceeding,  or  attends 
and  refuses  to  give  evidence,  he  may,  in  the  absence  of  reasonable 
excuse,  be  attached  for  contempt  ;  or  an  action  will  lie  against 
him  at  the  suit  of  the  party  who  sued  out  the  subpoena  {q). 

A  witness  who  attends  on  a  subpoena  may,  in  a  civil  case,  refuse 
to  give  evidence  until  he  has  been  paid  his  full  expenses,  including, 
if  he  is  a  professional  man,  compensation  for  his  loss  of  time  at  the 
above-mentioned  rate  (a). 

(ii.)  Witnesses  out  of  the  Jurisdiction. 

789.  Where  in  a  civil  case  the  attendance  of  a  witness  who  is 
within  the  United  Kingdom,  but  is  not  within  the  jurisdiction  of  the 
court  in  which  the  action  is  pending,  is  required,  a  writ  of  subpoena 
may  be  issued  by  special  leave  of  a  judge  of  the  High  Court  (6). 

In  criminal  matters,  w^hen  witnesses  are  not  bound  over  to  appear 
and  give  evidence  at  the  trial,  or  are  out  of  the  jurisdiction  of  the 
particular  court,  if  such  witnesses  are  within  the  United  Kingdom, 


Sect.  3. 
Attendance. 

Consequence 
of  refusal 
to  attend. 


Payment  of 
expenses. 


Witnesses 
out  of  the 
jurisdiction. 


Crown  Office 
snh poena. 


Brocas  v.  Lloyd  (1856),  23  Beav.  129.  As  to  criminal  cases,  see  Costs  in  Criminal 
Cases  Act,  1908  (8  Edw.  7,  c.  15),  s.  1. 

(  p)  R.  V.  Daye,  [1908]  2KB.  333  ;  R.  v.  Ritssell  [Lord  John),  R.  v.  Fox  Maide 
(1839),  7  Dowl.  693;  Chapman  v.  Davis  (1841),  3  Man.  &  G.  609  ;  Lamont  v. 
Crook  (1840),  6  M.  &  W.  615  ;  Barrow  v.  Humphreys  (1820),  3  B.  &  Aid.  598; 
Qoff  V.  Mills  (1844),  2  Dow.  &  L.  23 ;  R.  v.  Fenn  (1835),  3  Dowl.  546.  As  to 
what  is  a  reasonable  excuse,  see  Blandford  v.  De  Tastet  (1813),  5  Taunt.  260; 
Farrah  y..'Keat  (1838),  6  Dowl.  470;  R.  v.  Slcrman  (1832),  1  Dowl.  618; 
Malcolm  v.  Day  (1819),  3  Moore  (c.  P.),  579  ;  Vaughton  v.  Brine  (1840),  9  Dowl. 
179  ;  Re  Jacobs  (1835),  1  Har.  &  W.  123  ;  Whiteland  v.  Grant  (1840),_  4  Jur. 
1061.  If  a  witness  attends  at  the  hearing,  he  cannot  refuse  to  be  examined  on 
the  ground  that  he  has  not  been  duly  served  {Wisden  v.  Wisden  (1849),  6  Hare, 
549). 

[q)  Needham  v.  Fraser  (1845),  1  C.  B.  815 ;  CouUng  v.  Coxe  (1848),  6  0.  B. 
703  ;  Midlett  v.  Hunt  (1833),  1  Cr.  &  M.  752  ;  Lamont  v.  Crook  (1840),  6 
M.  &  W.  615;  Masterman  v.  Judson  (1832),  8  Bing.  224  ;  Davis  v.  Loved  (1839), 
4  M.  &  W.  678  ;  Jmey  v.  Long  (1808),  9  East,  473.  If  a  witness  promises  to 
attend  at  a  trial  without  a  suhpoena,  an  action  will  lie  against  him  for  breach  of 
the  promise  [Yeatman  v.  Dempsey  7  C.  B.  (n.  s.)  628).    If  conduct  money 

has  been  paid  to  a  witness,  and  his  attendance  becomes  unnecessary,  and  he  has 
incurred  no  expense,  the  conduct  money  may  be  recovered  by  the  person  who 
paid  it  {Martin  v.  Andrews  (1856),  7  E.  &  B.  1).  A  witness  who  has  not  been 
paid  his  expenses  has  an  action  for  them  against  the  party  who  sues  out  the 
suhpoena  [Collins  v.  Godefroy  (1831),  1  B.  &  Ad.  950;  RoUnsy.  Bridge  [1831) , 
3  M.  &  W.  114  ;  Hale  v.  Bates  (1858),  E.  B.  &  E.  575). 

(a)  See  Re  Working  Men's  Mutual  Society  (1882),  21  Ch.  D.  831  ;  and  cases 
cited,  note  (g),  supra. 

[h)  Attendance  of  Witnesses  Act,  1854  (17  &  18  Vict.  c.  34),  ss.  1,  2;  Judica- 
ture  Act,  1884  (47  &  48  Vict.  c.  61),  s.  16;  see  Allen  v.  Hamilton  [Duke) 
(1867),  L.  E.  2  0.  P.  630.  A  reasonable  and  sufhcient  sum  of  money  to  defray 
the  expenses  of  coming  and  attending  to  give  evidence,  and  of  returning  from 
giving  such  evidence,  must  be  tendered  to  the  person  when  the  subpoena  is 
served  upon  him  (Attendance  of  Witnesses  Act,  1854  (17  &  18  Yict.  c.  34),  s.  4. 
Disobedience  to  the  writ  is  punishable  in  the  courts  of  the  country  in  which  it 
is  served  [ibid.,  s.  3).  An  order  will  not  be  made  under  the  Attendance  of 
Witnesses  Act,  1854  (17  &  18  Yict.  c.  34),  for  the  attendance  of  witnesses  before 
an  arbitrator  to  whom  an  action  and  all  matters  in  difference  have  been  referred 
[Hall  V.  Brajid  (1883),  12  Q.  B.  D.  39,  C.  A).  It  seems  that  in  such  a  case  tho 
proper  course  would  be  to  procure  a  Crown  Office  subpoena. 
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Sect.  3.  ,their  attendance  is  enforced  by  a  Crown  Office  suhjjcena,  which  may 
Attendance,  be  served  anywhere  in  the  United  Kingdom  (c). 


Attendance 
of  prisoners. 


Production 
of  material 
documents. 


Documents 
required 
must  be 
specified. 


Sub -Sect  2. — Habeas  Corpus  ad  testificandum. 

790.  Any  prisoner  in  custody  may  be  brought  up  to  give 
evidence  before  a  court  of  record  by  a  writ  of  habeas  corpus  ad 
testificandum  granted  by  a  judge  of  the  High  Court  (<:/),  or  by  a 
warrant  or  order  of  a  judge  of  the  High  Court  (e). 

A  Secretary  of  State  may  order  the  attendance  of  any  prisoner  at 
any  place,  if  it  is  proved  to  his  satisfaction  that  such  attendance  is 
required  in  the  interests  of  justice  or  for  the  purpose  of  any  pubhc 
inquiry  (/). 

Stjb-Sect  3. — Subpoena  duces  tecum, 
(i.)  In  General. 

791.  The  production  at  the  trial  of  a  material  document  which 
is  in  the  possession  of  any  person  other  than  the  party  who  desires 
its  production,  and  which  such  person  is  not  willing  to  produce 
voluntarily,  is  enforced  by  a  subpoena  duces  tecum  (g). 

The  subpoena  must  specify  the  particular  documents  required,  and 
if  too  general  in  language  will  not  be  enforced  (h). 

(c)  Writ  of  Subpoena  Act,  1805  (45  Geo.  3,  c.  92),  s.  3.  Under  this  Act  a 
reasonable  and  sufficient  sum  of  money  to  defray  the  expenses  of  the  witness 
coming  and  attending  to  give  evidence,  and  of  returning  from  giving  such 
evidence,  must  be  tendered  to  the  witness  when  the  subpoena  is  served  {ibid., 
s.  4). 

{d)  E.  S.  0.,  App.  J,  JForm  No.  2;  Graham  v.  Glover  (1855), -5  E.  &  B. 
59i  ;  Marsden  v.  Overbury  (1856),  18  C.  B.  34.  Where  a  person  is  (1)  de- 
tained in  a  lunatic  asylum  [Fennell  v.  Tart  (1834),  1  Cr.  M.  &  E.  584),  or 
(2)  is  an  officer  in  the  army  or  navy  who  cannot  attend  a  trial  without  leave 
of  his  superior  officers  {R.  v.  Boddam  (1777),  2  Oowp.  672),  and  an  affidavit  is 
made  stating  that  such  officer  is  willing  to  attend  and  has  been  served  with  a 
subpoena,  then  a  writ  of  habeas  corpus  ad  testificandum  may  be  granted  by  a 
judge  of  the  High  Court,  and  the  witness  may  be  brought  to  give  evidence. 

(e)  See  JenJcs  v.  Bttton  (1897),  76  L.  T.  591;  Criminal  Procedure  Act,  1853 
(16  &  17  Yict.  c.  30),  s.  9,  amended  by  the  Prison  Act,  1898  (61  &  62  Vict.  c.  41), 
s.  15,  and  Sched.  If  the  proceedings  are  in  the  county  court,  the  county 
court  judge  may  make  an  order  for  the  attendance  of  the  witness  (County 
Courts  Act,  1888  (51  &  52  Yict.  c.  43),  s.  112,  and  see  title  County  Couhts, 
Vol.  Vni.,  p.  530). 

(/)  Prison  Act,  1898  (61  &  62  Yict.  c.  41),  s.  11. 

(g)  The  writ  is  in  the  same  form  as  a  subpoena  ad  testificandum,  with  the 
addition  of  an  order  for  the  production  of  the  document  or  documents  specified. 
For  forms,  see  E.  S.  C,  App.  J,  Nos.  5,  7,  7b,  7d,  If.  The  writ  is  served  in 
the  same  way  as  a  subpoena  ad  testificandum  (see  p.  578,  ante).  No  more  than 
three  names  are  to  be  included  in  one  subpoena  duces  tecum,  and  the  party  suing 
out  the  writ  may  sue  out  a  subpoena  for  each  person  if  it  is  deemed  necessary  or 
desirable  (E.  S.  0.,  Ord.  37,  r.  30).  The  provisions  of  the  Attendance  of  Witnesses 
Act,  1854  (17  &  18  Yict.  c.  34)  (see  p.  579,  ante),  are  applicable  to  a  subpoena 
■duces  tecum  as  well  as  to  a  subpoena  ad  testificandum.  No  affidavit  or  record  of 
the  High  Court  is  to  be  taken  out  of  the  Central  Office  without  the  order  of  a 
judge  or  master,  and  no  subjjoena  for  the  production  of  any  such  document  is 
to  be  issued  (E.  S.  C,  Ord.  61,  r.  28).  A  sealed  packet  is  a  document,  and 
may  be  ordered  to  be  produced  by  a  subpoena  duces  tecum  {B.  v.  Days,  [1908] 
2  K.  B.  333  ;  and  see  Extradition  Act,  1873  (36  &  37  Yict.  c.  60),  s.  5).  As  to  a 
Crown  Office  subpoena  duces  tecum,  see  Crown  Office  Eules,  1906,  App.  C, 
No.  151. 

Qi)  Lee  v.  Angas  (1866),  L.  E.  2  Eq.  59;  A.-G.  y.  Wilson  (1839),  9  Sim.  526. 
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If  the  sulpama  is  in  proper  form  and  is  properly  served,  and  the      Sect.  3. 

witness  receives  his  conduct  money,  he  must  attend  at  the  place  Attendance, 

directed  with  the  documents  specified,  if  he  has  them  in  his  p^ty"^ 

possession  (i).    If  he  admits  that  he  has  the  specified  documents  witness  in 

in  his  possession,  he  cannot  insist  on  being  first  sworn  (/c),  but  possession  of 

must  produce  them  without  being  sworn,  unless  he  has  an  objection  documents, 
to  produce  them ;  if  he  has  any  such  objection,  he  is  sworn  and 
makes  the  objection  on  oath  and  it  is  for  the  judge  who  tries  the 
case  to  decide  on  the  validity  of  the  objection  (1). 

A  witness  who  attends  on  a  suhpoena  duces  tecum  may  object  to  Objection 

produce  a  document  on  the  ground  that  it  is  privileged  from  to  produce, 
production  (m). 

A  witness  cannot  object  to  p>roduce  a  document  on  the  ground  When  lien 

that  he  has  a  lien  on  it  (;«),  unless,  perhaps,  where  the  party  who  ^^^^^^^^ 

asks  for  the  production  of  the  document  is  the  person  against  objection, 
whom  the  lien  is  claimed  (o). 

(ii.)  Solicitors. 

792.  A  solicitor  who  has  been  served  with  a  subpoena  duces  Production 
tecum  in  respect  of  a  document  which  he  holds  confidentially  for  solicitor^ 
his  client,  and  which  his  client  could  withhold,  cannot  be  forced  to 
produce  it  (p). 


{i)  Amey  v.  Lang  (1808),  9  East,  473.  If  he  does  not  so  attend,  he  is  liable  to 
the  same  proceedings  as  a  person  who  disobeys  a  subpoena  ad  iestijicandum  {ihid. ; 
and  see  p.  579,  antt). 

[k)  Lee  y.  Angas  (1866),  L.  E.  2  Eq.  59.  It  is  the  ordinary  practice  to  call 
upon  a  witness  who  attends  on  such  a  subpoena  to  produce  such  documents 
without  his  being  sworn. 

[1)  Amey  v.  Long,  supra;  B.  v.  Greenaway  (1845),  7  Q.  B.  126.  If  a  person 
has  possession  of  documents  only  as  a  servant,  he  cannot  be  compelled  to 
produce  them  if  his  master  refuses  to  allow  him  to  bring  them  {Austin  v.  Evans 
(1841),  2  Man.  &  G.  430 ;  Crowther  v.  Appleby  (1873),  L.  E.  9  C.  P.  23  ;  Re  Higgs, 
Ex  parte  Leicester  (1892),  66  L.  T.  296). 

(m)  A  document  is  privileged  from  production  on  the  same  grounds  as  those 
on  which  a  witness  is  privileged  from  giving  evidence  (see  p.  570,  ante). 

[n)  Re  Toleman  and  England,  Ex  parte  Bramble  (1880),  13  Ch.  D.  885  ; 
Re  ISouth  Essex  Estuary  and  Reclamation  Co.,  Ex  -parte  Paine  and  Layton 
(1869),  4  Ch.  App.  215 ;  Pratt  v.  Pratt  (1882),  51  L.  J.  (cH.)  838 ;  Loclik  v. 
Cary  (1864),  3  New  Eep.  405;  Hope  v.  Liddell  (1855),  7  De  G.  M.  &  G.  331, 
where  Griffith  v.  Richetts  (1849),  7  Hare,  299,  was  disapproved;  Re  Cameron's 
Coalbrook  etc.  Rail.  Co.  (1857),  25  Beav.  1;  Ley  v.  Barlow  (1848),  1  Exch.  800; 
Thompson  v.  Mosely  (1833),  5  0.  «fe  P.  501,  502;  Hunter  v.  Leathley  (1830),  10 
B.  &  C.  858;  Brassington  v.  Brassington  (1823),  1  Sim.  &  St.  455;  Furlong  v. 
Howard  (1804),  2  Sch.  &  Lef.  115 ;  Re  Rapid  Road  Transit  Co.,  [1909]  1  Ch."  96, 
99  ;  see  Bankruptcy  Eules,  1886,  r.  349. 

(o)  Kemp  V.  King  2  Mood.  &  E.  437.    But  in  some  cases  a  solicitor 

has  been  ordered  to  produce  a  document  when  the  lien  is  claimed  against  the 
party  calling  for  it  {Fowler  v.  Fowler  (1881),  50  L.  J.  (cii.)  686;  see  Locket  v. 
Cary,  supra  ;  Vale  v.  Oppert  (1875),  10  Ch.  App.  340). 

{p)  Hibberd  v.  Knight  (1846),  2  Exch.  11 ;  Volant  v.  Soijer  (1853),  13  C.  B. 
231 ;  Z>oe  d.  Egremont  {Lord)  v.  Langdon  (1848),  12  Q.  B.  711 ;  Doe  d.  Carter 
v.  James  (1837),  2  Mood.  &  E.  47;  Ditcher  v.  Kenrick  (1824),  1  C.  &  P.  161; 
Harris  v.  Hill  (1822),  3  Stark.  140 ;  Nixon  v.  Mayoh  (1831),  1  Mood.  &  E.  76. 
If  the  solicitor  willingly  produces  such  a  document,  the  evidence  may  be  received 
{^Hibberd  v.  Knight,  supra).  A  deed  which  a  solicitor  refuses  to  produce  may  yet, 
it  seems,  be  ordered  to  be  produced  for  identification  {Phelps  v.  Prew  (1854),  3 
E.  &B.  430).    As  to  secondary  evidence,  when  production  is  refused.  Bee  Phelps 
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Sect.  3.  A  solicitor  who  has  been  served  with  a  subpoena  duces  tecum,  and 
Attendance,  has  a  Hen  on  documents,  will  be  ordered  to  produce  them  without 
Solicits       prejudice  to  his  lien  (^). 

lien  A  solicitor  having  a  hen  on  documents  m  his  possession  belonging 

to  a  client,  a  party  to  an  action,  may  not  refuse  to  produce  the 
documents,  if  they  are  wanted  by  a  third  party  for  the  purpose  of 
the  action,  although  the  documents  may  have  come  into  the  pos- 
session of  the  solicitor  before  the  commencement  of  the  action  (r). 

(iii.)  Froduction  of  Documents  at  proceedings  other  than  Trial. 

793.  An  order  may  be  made  by  the  court  or  a  judge  directing  the 
attendance  of  any  person,  at  any  stage  of  the  proceedings  in  any 
cause  or  matter,  for  the  purpose  of  producing  any  writings  or  other 
documents  named  in  the  order  which  the  court  or  judge  may  think 
fit  to  be  produced,  but  no  person  can  be  compelled  to  produce  under 
any  such  order  any  writing  or  other  document  which  he  could  not 
be  compelled  to  produce  at  the  hearing  or  trial  (s). 


Production 
of  documents 
at  any  stage 
of  pro- 
ceedings. 


V.  Frew,  supra  ;  Doe  d.  Egremont  [Lord)  v.  Langdon  (1848),  12  Q.  B.  711 ;  Ditcher 
V.  Kenrick  (1824),  1  0.  &  P.  161 ;  Calcraft  v.  Guest,  [1891]  1  Q.  B.  759,  0.  A. 
As  to  the  production  by  a  solicitor  of  a  document  belonging  to  a  cUent  in  a 
criminal  trial,  see  R.  v.  Tuffs  (1848),  1  Den.  319 ;  R.  v.  Hankins  (1849),  2  Car.  & 
Kir.  823  ;  B.  v.  Avery  (1838),  8  0.  &  P.  596  ;  R.  v.  Hayward  (1846),  2  Car.  &Kir. 
234;  R.  V.  Jones  (1846),  1  Den.  166;  R.  v.  Brown  (1862),  9  Cox,  C.  C.  281 ;  R. 
V.  Downer  (1880),  14  Cox,  0.  C.  486,  C.  C.  E. ;  see  B.  v.  Cox  and  Bailton  (1884), 
14  Q.  B.  D.  153,  C.  C.  E. ;  and  p.  574,  ante. 

{q)  Be  Hawkes,  Ackerman  v.  Lockhart,  [1898]  2  Ch.  1.  As  to  solicitor's  lien, 
see  title  Solicitoes. 

(r)  Be  Hawkes,  Ackerman  v.  Lockhart,  supra. 

(s)  E.  S.  C,  Ord.  37,  r.  7.  The  object  of  this  rule  is  to  remove  the  difficulties 
which  existed  in  compelling  production  of  documents  at  various  stages  of  the 
proceedings  both  before  and  after  the  trial,  at  the  hearing  of  motions,  petitions, 
summonses,  and  examinations  of  witnesses  and  the  like.  The  rule  does  not 
give  any  new  right  to  discovery  against  persons  not  parties  to  the  proceedings, 
and  the  court  has  no  jurisdiction  to  order  a  person  not  a  party  to  the  pro- 
ceedings to  produce  a  document  belonging  to  him,  unless  the  parties  to  the 
proceedings  are  entitled  to  the  production  of  the  document  at  the  time  when 
the  order  is  made  {Elder  v.  Carter  Ex  'parte  Slide  and  Spur  Gold  Mining  Co. 
(1890),  25  Q.  B.  D.  194,  C.  A.),  nor  to  order  inspection  of  the  books  of  persons 
who  are  not  parties  to  the  action,  or  the  production  of  such  books  at  the  office  of 
the  solicitor  of  one  of  the  parties  {Straker  v.  Beyndds  (1889),  22  Q.  B.  D.  262  ; 
see  0'Sh;a  v.  Wocd,  [1891]  P.  286,  C.  A. ;  Burchard  v.  Macfarlane,  Ex  parte 
Tindall,  [1891]  2  Q.B.  241,  C.  A.).  The  production  which  can  be  ordered  under 
this  rule  is  not  a  production  for  the  purpose  of  private  inspection,  but  must 
have  some  reference  to  a  proceeding  in  the  litigation  {Be  Smith,  Williams  v. 
Frere,  [1891]  1  Ch.  323).  An  order  under  this  rule  is  equivalent  to  a  suhpoena 
duces  tecum  and  has  ihe  same  effect ;  the  person  summoned  must  attend  with 
the  documents  specified,  but  may,  when  he  attends,  make  any  legitimate 
objection  to  the  production  of  any  document  {Hid.).  The  order  may  be  made 
ex  parte  [Zumlech  v.  Biggs  (1900),  48  W.  E.  507).  A  person  who  disobeys  an 
order  under  this  rule  is  to  be  deemed  guilty  of  contempt  of  court  and  may 
be  attached  (E.  S.  C,  Ord.  37,  r.  8;  Carew  v.  Careiu,  [1891]  P.  360;  Shurrock 
V.  Lillie  (1888),  4  T.  L.  E.  355).  A  person  required  to  attend  under  E.  S.  C, 
Ord.  37,  r.  7,  is  entitled  to  the  like  conduct  money  and  payment  for  expenses 
and  loss  of  time  as  upon  attendance  at  a  trial  in  court  (Ord.  37,  r.  9) ;  a  judg- 
ment debtor  ordered  to  attend  under  E.  S.  C,  Ord.  42,  r.  32,  does  not  come 
within  this  rule  (Bendell  v.  Grundy,  [1895]  1  Q.  B.  16,  C.  A.) ;  nor  does  a  person 
directed  to  attend  for  the  purpose  of  being  examined  pursuant  to  the  Court  of 
Probate  Act,  1857  (20  &  21  Yict.  c.  77),  s.  26  {In  the  Goods  of  Wyatt,  [1898]  P. 
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Sub-Sect.  4. — Expenses. 

794.  No  person  served  with  a  subpoena  in  a  civil  cause  is 
bound  to  attend  the  trial  unless  he  is  paid  or  tendered  a  reason- 
able sum  of  money  for  going  to,  staying  at,  and  returning  from  the 
place  of  trial,  nor  is  he  liable  to  a  penalty  if  in  such  circumstances 
he  refuses  to  attend  (a).  The  sum  must  be  sufficient  for  his 
subsistence  during  his  probable  stay  at  the  place  of  trial  (6). 

The  reasonableness  of  the  sum  is  a  question  of  degree,  and 
depends  on  the  situation  in  life  of  the  witness  and  the  circumstances 
in  which  he  may  happen  to  be  placed  (c). 

A  professional  witness  served  with  a  subpoena  for  the  purpose  of 
giving  expert  evidence  only,  and  not  evidence  as  to  the  facts  of 
the  case,  is  entitled  to  claim  compensation  for  loss  of  time  before 
giving  his  evidence  {d). 

A  witness  may  waive  payment  of  the  expenses  to  which  he  is 
entitled,  or  of  part  of  them,  as,  for  example,  the  expenses  of  going 
to  the  place  of  trial ;  but  in  the  latter  case  he  is  still  entitled  to 
demand  money  for  his  return  (e).  A  witness  who  makes  no 
complaint  that  the  sum  tendered  is  insufficient,  but  offers  to  bear 
his  own  expenses,  has  no  answer  to  a  motion  for  attachment  if  he 
refuse  to  attend  the  trial  on  his  subpoena  (/),  on  the  ground  that  he 


Sect.  3. 
Attendance. 

Conduct 
money  must 
be  reasonable 
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Waiver  of 
expenses. 


15).  As  to  the  costs  of  attendance  of  a  witness  at  the  trial,  and  also  at  a 
preliminary  examination,  see  Dekiroque  v.  Oxenholme  cfc  Co.,  [1883]  "W.  N. 
227.  And,  generally,  as  to  stages  in  proceedings,  see  title  Practice  and 
Peoceduke. 

(a)  Stat.  (1563)  5  Eliz.  c.  9,  s.  6.  By  this  statute  the  witness  is  entitled 
to  be  paid,  "  according  to  his  countenance  or  calling,  such  reasonable  sums  of 
money  for  his  costs  and  charges  as  having  regard  to  the  distance  of  the  places 
is  necessary  to  be  allowed  in  that  behalf."  The  statute  was  made  perpetual  by 
the  Statute  Law  Eevision  Act,  1863  (26  &  27  Vict,  c,  125) ;  see  also  Boiules  v. 
Johnson  {11 63),  1  Wm.  Bl.  36;  FuUe?^  v.  Prentice  (1788),  1  Hy.  Bl.  49  ;  Chapman 
V.  Paynton  (1741),  13  East,  16,  n.  ;  Neiuton  v.  HarJand  (1840),  1  Man.  &  G.  956  ; 
Brocas  v.  Lloyd  (1856),  23  Beav.  129. 

(6)  Home  v.  Smith  (1815),  6  Taunt.  9. 

(c)  Hoi-ne  v.  Smith,  supra ;  Vice  v.  Anson  [Countess)  (1827),  3  0.  &  P.  19  (wit- 
ness served  in  London  in  August  to  attend  trial  in  October,  and  at  the  time 
of  service  about  to  depart  for  the  Continent,  held  entitled  to  expenses  of  coming 
from  the  Continent  to  the  place  of  trial)  ;  Dixon  v.  Lee  (1834),  1  Cr.  M.  &  E.  645 
(woman  with  a  sick  infant  at  the  breast  held  entitled  to  expenses  of  coach 
journey  as  inside  passenger). 

{d)  Webl  V.  Page  (1843),  1  Car.  &  Kir.  23  ;  Clarh  v.  Gill  (1856),  1  K.  &  J. 
19;  Re  Working  Men's  Mutual  Society  (1882),  21  Ch.  D.  831.  An  ordinary 
witness  could  never  at  common  law  claim  compensation  for  loss  of  time ;  see 
Collins  V.  Godefroy  (1831),  1  B.  &  Ad.  950,  and  remarks  thereon  in  Chamberlain 
V.  Stoneham  (1889),  24  Q.  B.  D.  113.  But  the  right  may  be  given  by  statute  in 
certain  cases,  e.g.,  by  the  Bankruptcy  Eules,  1886,  r.  71  {Chamberlain  v. 
Stoneham,  supra).  The  two  last-cited  cases,  however,  were  cases  of  actions  to 
recover  fees  brought  subsequent  to  the  proceedings  in  which  the  evidence  was 
given,  and  it  would  seem  that  in  view  of  the  scale  of  allowances  for  witnesses 
provided  by  E.  S.  C,  1883,  a  witness  served  with  a  subpoena  in  a  civil  case 
mav  recover  from  the  person  on  whose  behalf  he  was  served,  not  only  his 
bare  expenses,  but  such  remuneration  as  is  provided  by  the  scale  (2  Taylor,  Law 
of  Evidence,  10th  ed.,  s.  1250).  As  to  questions  arising  on  taxation  as  to  allow- 
ances to  witnesses,  see  titles  Practice  and  Procedure  ;  Solicitors. 

(e)  Newton  v.  Ilarland  (1840),  1  Man.  &  G.  956,  ^er  TiNDAL,  C.J.,  at  p.  957. 

(/)  GoffY.  Mills  (1844),  13  L.  J.  (q.  b.)  227. 
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has  not  been  paid  expenses  due  to  him  for  attendance  on  an  earlier 
occasion  {g). 

A  witness  served  with  a  subpoena  by  both  parties  is  entitled  ta 
be  paid  by  the  second  party  serving  him  all  that  he  would  be  entitled 
to  receive  from  him  after  exhausting  what  he  has  received  from  the- 
other  party  Qi). 

A  party  to  an  action  who  is  about  to  attend  the  trial  on  his  own 
behalf  cannot  claim  conduct  money  or  expenses  if  served  with  a 
subpoena  by  the  other  side  (^). 

When  the  attendance  of  a  witness  has  become  unnecessary,  and 
no  expenses  have  been  incurred  by  him  under  his  subpoena,  the 
conduct  money  paid  him  may  be  recovered  back  as  money  had  and 
received  {k). 

A  solicitor  who  causes  a  subpoena  to  be  served  is  not  personally 
liable  to  the  witness  for  his  expenses,  in  the  absence  of  a  contract 
express  or  implied  (/).  But  the  fact  that  a  witness  attends  and 
gives  evidence  without  demanding  his  expenses  is  evidence  from 
which  a  promise  may  be  inferred  by  the  party  for  whom  he  appears 
to  pay  the  expenses  subsequently  (m). 

795.  The  rule  in  criminal  cases  is  different.  No  tender  of  conduct 
money  or  expenses  (with  the  exceptions  referred  to  below)  is  necessary 
where  the  subpoena  is  served  in  England  (n),  whether  the  subpoena 
be  served  by  the  Crown  or  by  the  defence,  and  it  is  immaterial 
that  the  indictment  has  been  removed  by  certiorari  and  comes  to 
the  assizes  as  a  civil  record  (o).  But  by  the  Writ  of  Subpoena 
Act,  1805  {p),  which  enacts  that  a  subpoena  served  in  any  part  of 
the  United  Kingdom  in  connection  with  a  criminal  prosecution 
shall  be  as  effectual  as  though  served  in  that  part  of  the  United 
Kingdom  in  which  the  witness  is  required  to  appear,  the  omission 
to  tender  a  sufficient  sum  for  his  expenses  justifies  a  witness  in 


[g)  Gaunt  v.  Johnson  (1848),  6  Hare,  551. 

{h)  Betteley  v.  M'Leod  (1837),  3  Bing.  (n.  C.)  405;  Allen  v.  Yoxall  (1844),. 
1  (Jar.  &  Kir.  315  ;  Hale  v.  Bates  (1858),  E.  B.  &  E.  575  (sum  paid  by  but  repaid 
to  one  party  recoverable  from  the  other). 

{i)  Reed  v.  Fairless  (1863),  3  E.  &  F.  958.    If  a  necessary  and  material- 
witness,  he  may  be  allowed  his  reasonable  expenses  on  taxation  as  a  witness 
but  not  if  he  only  attended  to  superintend  the  course  of  the  trial  {Howes  v. 
Barler  (1852),  18  Q.  B.  588  ;  Dowdell  v.  Australian  Royal  Mail  Co.  (1854)„ 
S  E.  &  B.  902). 

{h).  Martin  v.  Andrews  (1856),  7  E.  &  B.  1. 

(l)  Robins  v.  Bridge  (1837),  3  M.  &  W.  114.  The  rule  with  regard  to  expert 
witnesses  is  the  same  {Lee  v.  Everest  (1857),  2  EL.  &  N.  285).  Semlle,  that 
where  a  solicitor  is  conducting  a  speculative  action,  a  contract  to  make  himself 
personally  liable  to  the  witnesses  might  be  implied;  see  Miller  v.  Appleton 
(1906),  50  Sol.  Jo.  192,  which,  though  only  a  county  court  decision,  is,  it  is 
submitted,  in  accordance  with  the  general  principle. 

(m)  H^allet  v.  Mears  (1813),  13  East,  15;  Pell  v.  Bauleny  (1850),  5  Exch. 
955. 

(n)  R.  v.  Coohe  (1824),  1  C.  &  P.  321 ;  R.  v.  Cousens  (1843),  cited  in  EusseU 
on  Crimes  and  Misdemeanours,  7th  ed.,  2258 ;  Pell  v.  Dauheny,  supra,  per 
Aldekson,  B.,  at  p.  957.  It  is  apprehended  that  genuine  inability  to  obey  the* 
mhpcena  by  reason  of  poverty  would  be  held  a  sufficient  excuse. 

(o)  R.  V.  Cooke,  supra. 

Ip)  45  Geo.  3,  c.  92. 
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refusing  to  attend  the  trial  (q).    The  Attendance  of  Witnesses  Act,      Sect.  3. 
1854  (/•),  contains  similar  provisions  with  regard  to  a  subpoena  served  Attendance, 
in  any  part  of  the  United  Kingdom  in  connection  with  civil  pro-  -^^ 
ceedings,  but  so  far  as  regards  the  tender  of  expenses  to  witnesses,  to  rule, 
merely  reproduces  the  common  law  (a). 

Witnesses  summoned  in  connection  with  criminal  proceedings 
under  the  Fugitive  Offenders  Act,  1881  (b),  are  also  entitled  to  be 
tendered  their  expenses  (c). 

796.  Similar  provisions  have  been  made  in  the  case  of  witnesses  Rules  in 
summoned  to  county  courts  (d),  courts  of  bankruptcy  (e),  courts  other  courts, 
of  summary  jurisdiction  (/),  revising  barristers'  courts  ((7),  eccle- 
siastical courts  (h),  courts-martial  (i),  and   before  commissioners 
appointed  to  take  evidence  in  the  United  Kingdom  in  suits  pending 

in  the  United  Kingdom  (k),  in  colonial  courts  (1),  or  in  foreign 
courts as  well  as  before  other  bodies  and  persons  exercising 
judicial  or  semi-judicial  functions  (n). 

Sub-Sect.  5. — Privilege  from  Arrest. 

797.  Witnesses  (as  well  as  the  parties  themselves  and  their  Privilege  of 

solicitors)  are  privileged  from  arrest  on  civil  (0)  but  not  criminal  witness  from 
  ftrresw 

(q)  Writ,  of  Subpoena  Act,  1805  (45  Geo.  3,  c.  92),  ss.  3,  4.  ^  As  to  the 
allowance  of  witnesses'  costs  and  expenses  after  trial,  see  Costs  in  Criminal 
Cases  Act,  1908  (8  Edw.  7,  c.  15),  and  title  Criminal  Law  and  Procedure, 
Vol.  IX.,  pp.  445  et  seq. 

{r)  17  &  18  Vict.  0.  34. 

{a)  Ibid.,  s.  4. 

(b)  44  &  45  Yict.  c.  69.     See,  also,  title  Extradition  and  Fugitive 
Offenders. 

(c)  Ibid.,  ss.,  15,27. 

(d)  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  Ill ;  Chamberlain  v. 
Stoneham  (1889),  24  Q.  B.  1).  113. 

(e)  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  27  (2) ;  Bankruptcy  Rules, 
1886,  r.  71.  This  rule  has  no  application  to  the  debtor  himself  {Be  Batson, 
Ex  parte  Hastie  (1894),  70  L.  T.  382). 

(/)  Summary  Jurisdiction  Acts,  1848  (11  &  12  Vict.  c.  43),  s.  7  ;  1879  (42  &  43 
Vict.  c.  49),  s.  36 ;  1881  (44  &  45  Vict.  c.  24),  s.  4  (3).    See  title  Magistrates. 

(g)  Parliamentary  and  Municipal  Registration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  36.    As  to  revision  courts,  see  title  Elections. 

(A)  Rules  made  under  the  Clergy  Discipline  Act,  1892  (55  &  56  Vict. 
0.  32),  s.  9  (Stat.  R.  &  0.,  1903,  tit.  Ecclesiastical  Court,  England,  p.  106). 
The  subpoena  of  the  Ecclesiastical  Courts  was  known  as  a  "  compulsory,"  but  the 
rules  as  to  the  tender  of  expenses  to  a  witness  did  not  differ  from  those  of  the 
common  law.  The  practice  as  to  the  attendance  of  witnesses  under  the  Public 
Worship  Regulation  Act,  1874  (37  &  38  Vict.  c.  85),  is  assimilated  to  that  of  the 
High  Court.  Eor  proceedings  under  these  Acts,  see  title  Ecclesiastical  Law, 
Vol.  XIL,  pp.  515  et  seq. 

{i)  See  Army  Act,  1881  (44  &  45  Vict.  c.  58),  s.  126 ;  Naval  Discipline  Act, 
1866  (29  &  30  Vict.  c.  109),  s.  66 ;  and  as  to  courts-martial,  title  Royal  Forces. 

{k)  Evidence  by  Commission  Act,  1843  (6  &  'i  Vict.  c.  82),  s.  7. 

(Z)  Evidence  by  Commission  Act,  1859  (22  Vict.  c.  20),  s.  3. 

(m)  Foreign  Tribunals  Evidence  Act,  1856  (19  &  20  Vict.  c.  113),  s.  4. 

{n)  As,  for  example,  in  the  case  of  inquiries  under  the  Factory  and  Workshop 
Act,  1901  (1  Edw.  7,  c.  22),  s.  22(4);  before  the  Customs  Board  (Customs  Con- 
solidation Act,  1876  (39  &  40  Vict.  c.  36),  s.  37) ;  before  inspectors  of  the  Local 
Government  Board  (Poor  Law  Board  Act,  1847  (10  &  11  Vict.  c.  109),  ss.  21,  26, 
Local  Government  Board  Act,  1871  (34  &  35  Vict.  c.  70) ) ;  before  inspectors  of 
the  Board  of  Trade  (Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  s.  729); 
in  rating  cases  (Poor  Rate  Act,  1839  (2  &  3  Vict.  c.  84)  ). 

(0)  Be  Freston  (1883),  11   Q.  B.  D.  545,  C.  A.,  where  the  distinction 
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process  ( p),  eunclo,  morando  et  redeundo — that  is  to  say,  while  going 
to,  attending  at,  and  returning  from  the  place  of  trial  (q). 

The  rule  applies  in  all  cases  where  a  person  is  attending  a 
properly  constituted  tribunal  for  the  purpose  of  giving  testimony  (r), 
or  where  he  has  some  relation  to  or  interest  in  the  proceedings, 
either  as  a  party,  or  as  solicitor,  or  agent,  or  for  any  other  reason  (s). 
But  the  rule  has  no  application  to  a  common  informer  going  to  lay 
a  qui  tarn  information,  or  to  a  person  going  to  obtain  a  summons, 
even  though  he  obtains  it  (t) .  It  is  immaterial  that  the  person  has 
been  served  with  no  subpoena  or  process  by  which  his  presence  might 
be  compelled  (a) ;  but  he  must  be  acting  bond  fide  in  the  capacity  on 
which  he  bases  his  claim  to  the  privilege  (6).    The  time  over  which 


is  fully  discussed.  As  to  privileges  of  solicitors  generally,  see  title 
Solicitous. 

(p)  Be  Douglas  (1842),  3  Q.  B.  825;  Be  Freston  (1883),  11  Q.  B.  D.  545,  C.  A. 
{solicitor  who  disobeys  order  of  the  court  made  against  him  as  an  officer  of  the 
court  is  guilty  of  a  criminal  contempt,  and  has  no  privilege)  ;  Kimpton  v. 
London  and  North  Western  Bail.  Co.  (1854),  9  Exch.  766.  A  witness  may  be 
arrested  by  his  bail,  for  that  is  a  retaking  only  {Ex  parte  Lyne  (1822),  3  Stark. 
132). 

{q)  The  general  principle  is  stated  by  Brett,  M.E.,  in  Be  Freston,  supra,  at 
p.  552;  see  also  Liqhtfoot  v.  Cameron  (1776),  2  Wm.  Bl.  1113  ;  Meel4ns  v.  Smith 
(1791),  1  Hy.  Bl.  636;  Willingham  v.  Matthews  (1815),  6  Taunt.  358;  Magnay 
V.  Burt  (1844),  Dav.  &  Mer.  652  ;  and,  generally,  the  cases  cited  under  this 
section. 

(r)  Ex  parte  CoUett  (1857),  7  E.  &  B.  955,  per  Okompton,  J.,  at  p.  959  : 
*'  However  inferior  the  tribunal  may  be,  if  it  be  a  lawful  tribunal,  the  privilege 
on  principle  exists."  See,  for  cases  of  the  privilege  successfully  claimed 
m  proceedings  before  various  tribunals,  Arding  v.  Floiuer  (1800),  8  Term  Eep. 
534  ;  Ex  parte  King  (1802),  7  Ves.  312  ;  Ex  parte  Byne  (1813),  1  Yes.  &  B.  316; 
Willingham  v.  Mattheius,  supra;  Be  Sewer  Krop,  Ex  jjarte  Clarke  (1832),  2 
Deac.  &  Ch.  99  (bankruptcy)  ;  Moore  v.  Booth  (1797),  3  Yes.  350  ;•  Phillips 
V.  Pound  (1852),  7  Exch.  881;  Be  Jewitt  (1864),  10  Jur.  (n.  s.)  814  (judge's 
chambers)  ;  SidgierY.  Birch  (1803),  9  Yes.  69;  List's  Case  (1814),  2  Yes.  &.B. 
373;  FranJdyn  v.  Colquhoun  (1816),  1  Madd.  580  (masters  etc.  of  High  Court)  ; 
Newton  v.  Askeiu  (1848),  6  Hare,  319  (Chancery  registrar) ;  Spence  v.  Stuart 
(1802),  3  East,  89  ;  Ex  parte  Temple{18U),  2  Yes.  &  B.  391 ;  Bandall  v.  Gurney 
;(1819),  3  B.  &  Aid.  252  (arbitration  by  order  of  the  court);  Wehh  v.  Taylor 
(1843),  1  Dow.  &  L.  676  (the  same  under  a  submission  agreed  to  be  made  a 
rule  of  court);  Walter  v.  Bees  (1819),  4  Moore  (c.  P.),  34  (under-sheriff)  ;  Wehh 
V.  Taylor,  supra;  Mountague  v.  Harrison  (1857),  3  C.  B.  (n.  s.)  292  ;  Be  Freston, 
supra  (magistrates'  courts).  The  privilege  with  regard  to  military  and  naval 
courts-martial  is  statutory  (see  Army  Act,  1881  (44  &  45  Yict.  c.  58),  ss.  125  (2), 
179 ;  Naval  Discipline  Act,  1866  (29  &  30  Yict.  c.  109),  s.  66). 

(s)  Walpole  V.  Alexa7ider  (1782),  3  Doug.  (k.  b.)  45  ;  Meekins  v.  Smith,  supra; 
Arding  v.  Flower,  supra  (bankrupt  attending,  on  notice,  meeting  to  declare 
dividend) ;  Ex  parte  Byne,  supra  (person  attending  without  summons  commis- 
sioners in  a  bankruptcy,  and  filing  uncontradicted  affidavit  that  he  is  a  material 
witness)  ;  Be  Britten  (Z).),  Ex  parte  Britten  (^.)  (1840),  1  Mont.  D.  &  De  G._278 
(husband  of  petitioner  in  bankruptcy  protected  because  of  his  possible  hability 
for  costs) ;  Phillips  v.  Pound  (1852),  7  Exch.  881  (solicitors'  clerk  at  judge's 
chambers). 

(t)  Ex  parte  Cohhett,  supra,  per  Lord  Campbell,  C.J.,  at  p.  9o6. 

(a)  Walpole  v.  Alexander,  supra  (witness  coming  from  abroad  to  give  evi- 
dence); Meehins  V.  Smith,  supra;  Spence  v.  Stuart,  supra;  Bishton  y.  Nishett 
(1834),' 1  Mood.  &  E.  347  (witness  attending  at  request  of  party  to  arbitration 
proceedings).  There  was  at  one  time  a  difference  of  opinion  as  to  the  necessity 
of  a  subpoena  or  other  like  process  (see  Ex  parte  Byne,  supra,  and  cases  there 
cited,  as  well  as  cases  cited  in  Magnay  v.  Burt  (1844),  Dav.  &  Mer.  652). 

{h)  MeeUns  v.  Smitli,  supra;  Gihhs  v.  Phillipson  (1829),  I  Euss.  &  M.  19. 
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the  privilege  extends  is  a  question  of  fact  and  reasonableness  in  ^• 

each  case  (c)  ;  a  witness  is  not,  for  example,  protected  as  from  the  Attendance. 

moment  at  which  he  is  served  with  his  subpoena  (d),  but  only  when 

he  bond  fide  begins  his  journey  to  the  place  of  trial  (e).    His  journey 

must  be  made  without  unnecessary  deviations  (/),  unless  such 

deviations  are  clearly  connected  with  the  object  of  the  journey  (^/). 

So,  also,  the  time  during  which  the  privilege  will  extend  while  he  is 

actually  in  attendance  at  the  place  of  trial  will  vary  according  to 

the  circumstances  of  each  case  (h) ;  and  when  he  returns  he  is 

under  no  obligation  to  go  home  by  the  shortest  route,  or  the  very  ^ 

moment  that  the  trial  is  over,  provided  that  he  acts  reasonably  and  * 

does  not  abuse  the  privilege  for  his  own  purposes  (i).    But  the  fact 

that  he  is  compelled  to  prolong  his  stay  for  want  of  means  to  return 

is  an  immaterial  consideration  (A;). 

The  privilege  exists  in  the  interests  of  public  justice  (Z),  and  a  Reason  for 
delay  on  the  part  of  the  witness  in  asserting  the  privilege  for  the  Privilege, 
purpose  of  obtaining  his  discharge  from  custody  will  not,  therefore, 
necessarily  prejudice  him  (m)  ;  but  when  the  delay  is  very  long  and 
unexplained,  the  court  will  possibly  not  exercise  its  discretion  in 
his  favour 


(c)  Walpoley.  Alexander  (1782),  3  Doug.  (k.  b.)  45, per  Lord  Mansfield,  C.J., 
at  p.  46 ;  Strong  v.  Dickinson  (1836),  1  M.  &  W.  488. 

(d)  Gibbs  V.  FMUipson  (1829),  1  Euss.  &  M.  19. 

(e)  Ibid.;  Bicketts  v.  Gurney  (1819),  7  Price,  699;  Strong  n.  Dickinson,  supra; 
Persse  v.  Persse  (1856),  5  H.  L.  Cas.  671. 

(/)  Bicketts  v.  Gurney,  supra;  Strong  v.  Dickinson,  supra. 

(g)  Bicketts  v.  Gurney,  supra  (deviation  on  way  to  place  of  trial  to  collect  and 
arrange  necessary  papers).  Contrast  Gibbs  v.  PhiUijison,  supra,  where  witness 
was  held  to  have  no  privilege  on  going  to  his  solicitors'  office  three  days  before 
his  examination,  for  the  purpose  of  looking  at  the  interrogatories  which  he 
would  have  to  answer. 

(h)  Walpole  v.  Alexander,  supra  (witness  coming  from  abroad,  and  finding  case 
postponed  to  following  sittings,  privileged  from  arrest  while  staying  in  London 
for  case  to  be  heard);  Childerston  y.  Barrett  (1809),  11  East,  439  (arrest  of 
witness  on  day  when  case  was  not  in  list  unjustifiable) ;  parte  Temple  (1814), 
2  Yes.  &  B.  391  (privilege  continues  during  adjournment) ;  Spencer  v.  Newton 
(1837),  6  Ad.  &  El.  623  (but  not  where  case  is  adjoui-ned  sine  die,  and  witness 
stays  on  in  the  expectation  that  some  step  will  be  taken  by  the  other 
side). 

(i)  WiUingliam  v.  Mattheivs  (1815),  6  Taunt.  356,  per  cur.  at  p.  358;  Strong 
V.  Dickinson,  supra,  per  Lord  Aeinger.  C.B.,  at  p.  491 ;  see  also  Lightfoot  v. 
Cameron  (1776),  2  Wm.  Bl.  1113  (arrest  unjustified  where  a  party  after  being 
present  at  case  in  morning  was  dining  in  the  afternoon  with  his  solicitor  and 
witnesses:  sed  quoere))  Holiday  y.  Pitt  (1734),  2  Stra.  985,  986;  Selhy  v.  Hills 
(1832),  1  Dowl.  257  (arrest  unjustified  where  witness  was  arrested  a  mile  from 
the  court,  and  two  hours  after  leaving  it,  but  on  his  direct  road  home) ;  Pitt  v. 
Coomes  (1834),  5  B.  &  Ad.  1078  (the  same,  where  witness  was  in  his  tailor's 
shop,  which  he  had  visited  on  his  way  home).  But  the  privilege  covers  a  wit- 
ness while  returning  home  after  .imprisonment  for  contempt  of  court  committed 
dui-ing  the  trial  {B.  v.  Wigley  (1835),  7  C.  &  P.  4). 

{k)  Spencer  y.  Newton,  supra. 

(l)  Newton  v.  Constable  (1841),  2  Q.  B.  157,  per  Lord  Denman,  C.J.,  at 
p.  166;  Magnay  v.  Burt  (1844),  Dav.  &  Mer.  652;  Ex  parte  Cobbett  (1857),  7 
E.  &  B.  955,  per  Lord  Campbell,  C.  J.,  at  p.  956. 

(m)  Webby.  Taylor  (1843),  1  Dow.  &  L.  676;  Andreius  v.  Martin  (1862),  12 
C.  B.  (N.  s.)  371.  ^ 

(w)  Greenshield  v.  Pritchard  (1841),  8  M.  &  W.  148  (delay  of  a  year). 
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A  witness  may  obtain  his  discharge  from  custody  by  application 
either  to  the  court  to  which  he  has  been  summoned  to  give  evidence, 
or  to  the  court  from  which  the  process  of  his  arrest  has  issued  (o), 
unless  these  are  courts  of  inferior  jurisdiction  (^),  in  which  case, 
as  well  as  in  any  other,  habeas  corpus  proceedings  may  be  taken  to 
obtain  his  release  (q). 

But  a  witness  cannot  bring  any  action  against  the  officer  who 
arrests  him,  even  though  the  officer  knew  that  the  privilege 
existed  (?^),  or  against  those  who  employed  him  (s),  though  in  the. 
latter  case  a  knowledge  of  the  privilege  may  possibly  be  evidence 
of  malice,  and  therefore  may  justify  an  action  for  damages  (t). 
But  the  court  itself  could  treat  the  arrest  as  a  contempt,  as  being 
a  deliberate  interference  with  the  course  of  justice  (it). 

798.  A  witness  is  also  protected  from  civil  proceeidings  in  respect 
of  the  evidence  which  he  gives,  and  this  protection  exteijids  not  only 
to  evidence  given  in  court,  but  to  such  preliminary  communications 
as  are  necessary  to  enable  that  evidence  to  be  given  (a). 


Penalties  for 
non-attend- 
ance. 

Punishment 
for  contempt 
of  court. 


Sub-Sect.  6. — Penalties  for  Non-attendance. 

799.  By  failing  to  attend  on  his  subpoena  a  witness  exposes  him- 
self to  three  kinds  of  penalties  :  punishment  for  contempt  of  court, 
a  statutory  penalty  of  £10,  and  an  action  for  damages  (b). 

With  regard  to  the  punishment  for  contempt  of  court,  this  may 
take  the  form  of  fine  or  attachment  (c).    But  the  court  will  not 


(o)  Walker  v.  Wehh  (1797),  3  Anst.  941  ;  Randall  v.  Garney  (1819),  3  B.  & 
Aid.  252;  Selby  v.  Hills  (1832),  8  Bing.  166;  Re  Sewer  Krop,  Ex  parte  Clarke 
(1832),  2  Deac.  &  Ch.  99;  A.-G.  v.  Skinners'  Co.  (1837),  Coop.  Pr.  Gas.  1; 
Kimpton  v.  London  and  North  Western  Rail.  Co.  (1854),  9  Exch.  766. 

ip)  See  Walters  v.  Rees  (1819),  4  Moore  (c.  P.),  34. 

[q)  Ex  parte  Tillotson  (1816),  1  Stark.  470  ;  Towers  v.  Newton  (1841),  I 
Q.  B.  319  ;  Astlury  v.  BelUn  (1850),  3  Car.  &  Kir.  20.  Por  cases  arising  in 
connection  with  military  or  naval  courts-martial,  see  Army  Act,  1881  (44  &  45 
Yict.  c.  58),  s.  125,  and  Naval  Discipline  Act,  1866  (29  &  30  Yict.  c.  109),  s.  66„ 
which  provide  that  application  for  discharge  shall  be  made  to  the  court  issuing 
process,  or,  if  that  court  is  not  sitting,  to  a  judge  of  the  High  Court. 

(r)  Tarlton  v.  Fisher  (1781),  2  Doug.  (k.  b.)  671 ;  Magnay  v.  Burt  (1844), 
Dav.  &  Mer.  652. 

(s)  Stokes  V.  WhUe  (1834),  1  Cr.  M.  &  E.  223  ;  Yearsley  v.  Heane  (1845),  14 
M.  &  W.  322  ;  Ewart  v.  Jones  (1845),  14  M.  &  W.  774. 

{t)  Whalley  v.  Pepper  (1836),  7  C.  &  P.  506  ;  but  in  view  of  the  later  decisions^ 
such  as  Magnay  v.  Burt,  supra,  this  seems  open  to  question  (2  Taylor,  Law  of 
Evidence,  10th  ed.,  s.  1340). 

(w)  Magnay  v.  Burt,  supra. 

(a)  Seaman  v.  Netherclift  (1876),  2  C.  P.  D.  53,  0.  A.  ;  Bynoe  v.  Bank  of 
England,  [1902]  1  K.  B.  467,  C.  A. ;  Barratt  v.  Reams,  [1905]  1  K  B.  504,. 
C.  A. ;  Watson  v.  M'Ewan,  Watson  v.  Jones,  [1905]  A.  C.  480. 

(&)  A  large  number  of  statutes  give  po\^4er  to  various  tribunals  and  semi- 
judicial  bodies  to  inflict  small  fines  on  persons  who  fail  to  appear  before  them 
when  summoned ;  these  will  be  found  collected  in  2  Taylor,  Law  of  Evidence, 
10th  ed..  Part  Y.,  Chap.  I. 

(c)  Attachment  rather  than  committal  {Re  Evans,  Evans  v.  Noton,  [1893} 
1  Ch.  252,  C.  A.).  For  contempt  of  court  and  attachment  in  general,  see  title 
Contempt  op  Cotjet  etc.,  Yol.  YII.,  pp.  280,  303.  Eor^ cases  illustrating  the 
general  rule  with  regard  to  witnesses,  see  Batt  v.  Rookes  (1577),  Cary,  87  ;  Dolman 
Y.  Fritman  (1670),  3  Eep.  Ch.  36  [64]  ;  Vailiant  Y.Fodomede  (1743),  2  Atk.  692  ; 
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interfere  unless  a  clear  case  of  contempt  is  made  out  (d),  such 
as  an  intentional  defiance  of  authority  (e) .  Thus,  it  may  be  a 
sufficient  excuse  that  the  witness  was  ill  (/)  or  unable  to  travel  (g)  ; 
that  his  employers  (who  were  not  parties  to  the  case)  refused  to 
allow  him  to  take  to  court  a  large  number  of  books  and  papers 
belonging  to  them  (h)  ;  that  he  had  bond  fide  and  reasonable  grounds 
for  thinking  that  his  attendance  would  not  be  required  (^) ;  or  that 
a  proper  sum  was  not  tendered  to  him  for  his  expenses  {k).  But 
the  most  stringent  orders  of  an  employer  not  to  leave  business  are 
no  excuse  Q) ;  neither  is  the  fact  that  the  case  was  not  called 
on(m),  nor  that  he  would  have  been  in  time  if  the  case  had  not 
unexpectedly  been  called  on  {n),  nor  that  his  evidence  was  not 
material  (o). 

A  motion  for  attachment  in  such  case  must  be  made  at  the  earliest 
opportunity  {p),  and  the  affidavit  in  support  must  prove  that  the 
original  writ  was  shown  to  the  witness  at  the  time  of  service  (g), 
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Barrow  v.  Humphreys  (1820),  3  B.  &  Aid.  598;  Mullett  v.  Hunt  (1833),  1  Cr.  & 
M.  752  ;  Gofy.  Mills  (1844),  13  L.  J.  (q.  b.)  227. 

[d)  Home  v.  Smith  (1815),  6  Taunt.  9  ;  Garden  v.  Cresivell  (1837),  2  M.  &  W. 
:319. 

[e)  R.  V.  Russell  {Lord  John),  R.  v.  Fox  Maule  (1839),  7  Dowl.  693  ;  Chapman 
V.  Davis  (1841),  1  Dowl.  (n.  s.)  239  ;  Glendinning  v.  Thomas  (1862),  6  L.  T.  251 
(failure  to  hear  call)  ;  Netherwoodv.  Wilkinson  (1855),  17  C.  B.  226  (failure  of 
wife  to  hand  husband  notice  requiring  his  attendance  on  following  day  ;  but 
«ee  R.  V.  Bai/e,  [1908]  2  K.  B.  333. 

[f)  Re  Jacobs  (1835),  1  Har.  &  W.  123  Scholes  v.  Hilton  (1842),  10  M.  &  W.  15. 
Ig)  Morev.  Woreham  (1580),  Gary,  142  ;  compare  ^um6/e  v.  lfa/&e  (1559),  Gary, 

58  (witness  impressed  as  a  soldier). 

(h)  Crowther  v.  Applehy  (1873),  L.  R.  9  G.  P.  23.  In  ordinary  circumstances  a 
•witness  must  bring  the  documents  specified  in  the  subpoena  duces  tecum,  even 
though  not  bound  to  produce  them  {R.  v.  Carey  (1845),  2  New  Sess.  Gas.  105). 

{i)  R.  V.  Sloman  (1832),  1  Dowl.  618;  compare  Farrah  v.  Keat  (1838),  6 
Dowl.  470  (case  called  on  whilst  witness  absent  with  attorney's  consent) ;  and 
see  Blandford  v.  De  Tasiet  (1814),  5  Taunt.  260  (witness  subpoenaed  without 
notice  as  to  when  case  would  come  on,  and  leaving  on  third  day  of  his  attend- 
ance on  urgent  business) ;  Vaughton  v.  Brine  (1841),  9  Dowl.  179  (defendant's 
attorney  subpoenaed  for  a  particular  day,  and  case  postponed  at  defendant's 
request). 

(k)  As  to  conduct  money  and  expenses ;  see  p.  583,  ante.^ 

[l)  Goff  V.  Mills,  supra  (even  though  there  is  no  possibility  of  communicating 
with  the  employer  after  the  subpoena  is  served).  This  case  is  not  inconsistent 
with  Croivther  v.  Appleby,  supra,  which  concerned  a  subpoena  duces  tecum ;  see 
also  Jackson  v.  Seager  (1844),  2  Dow.  &  L.  13. 

(m)  Barrow  v.  Humphreys,  supra. 

{n)  R.  V.  Fenn  (1834),  3  Dowl.  546. 

(o)  See  Chapman  v.  Davis,  supra  ;  unless,  it  would  seem,  the  judge's  notes 
make  it  clear  that  in  fact  the  witness's  evidence  would  have  been  wholly 
immaterial  {Dicas  v.  Lawson  (1835),  1  Gr.  M.  &  R.  934).  The  earlier  cases, 
however  (ra?/Zor  v.  Williams  2  B.  &  Ad.  845;  Tinley  y.  Porter  {1831), 

5  Dowl.  744) ,  seem  inconsistent  with  the  law  as  stated  in  the  text ;  perhaps 
the  fact  that  the  evidence  would  have  been  immaterial  only  affects  the  question 
as  to  whether  the  contempt  was  intentional  (2  Taylor,  Law  of  Evidence,  10th  ed., 
s.  1267). 

{p)  R.  V.  Stretch  (1835),  3  Ad.  &  El.  503. 

(q)  Thorpe  v.  Gisbourne  (1825),  11  Moore  (c.  P.),  55  ;  Barnes  v.  Williams  (1832), 
1  Dowl.  615;^  Jacob  v.  Hungate  (1834),  1  Mood.  &  E.  445;  Garden  v.  Creswell, 
supra;  Pitclier  y.  King  {IMb),  2  Dow.  &  L.  755;  Marshall  y.  Ycn'k,  Newcastle 
<ind  Berwick  Rail.  Co.  (1851),  11  G.  B.  398. 
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and  that  his  proper  expenses  were  tendered  to  him  (r) ;  but  it 
is  not  necessary  that  he  should  actually  have  been  called  on  his 
subpoena  (s). 

A  witness  summoned  to  give  evidence  in  an  inferior  court  can 
only  be  attached  for  failure  to  attend  where  the  subpoena  issued 
from  the  Crown  Office  {a). 

800.  With  regard  to  the  statutory  penalty,  a  witness  becomes 
liable,  in  the  event  of  non-attendance  (Z)),  to  forfeit  £10  and  pay 
such  further  recompense  to  the  person  at  whose  instance  the 
8ubp(xna  was  served  as  the  judge  shall  award  (c) ;  but  this  recom- 
pense must  be  assessed  by  the  court  out  of  which  process  issues,  and 
not  by  the  judge  or  jury  at  nisi  prius  (d). 

A  more  effectual  remedy  is  by  an  action  for  damages  against 
the  witness,  in  which  proof  of  actual  damage  caused  by  the 
witness's  non-attendance  must  be  given  (e),  and  though  it  must  be 
alleged  that  the  defendant  was  a  material  witness  in  the  case  (/ ) , 
and  that  he  could  and  might  have  appeared  (g),  yet  an  averment 
that  the  plaintiff  had  a  good  cause  of  action  (/i),  or  that  the  absence 
of  the  defendant  was  the  sole  cause  of  the  loss  of  the  suit(i),  is 
unnecessary.  The  action  will  lie  even  though  the  plaintiff  himself 
withdrew  the  record  at  the  trial,  if  he  did  so  because  of  the  absence 
of  the  defendant  as  a  witness  {k). 

Sect.  4. — Oath  and  Affirmation. 

801.  Subject  to  the  exceptions  referred  to  below,  no  evidence  is 
receivable  in  any  kind  of  legal  proceedings  except  such  as  is  given 

(r)  As  to  conduct  money  and  expenses,  see  p.  583,  ante. 

{s)  Dixon  V.  Lee  (1834),  3  Dowl.  259;  R.  v.  Fenn  (1834),  3  Dowl.  546; 
LamontN.  CrooJc  (1840),  6  M.  &  W.  615;  Ooff  v.  Mills  (1844),  13  L.  J.  (q.  b.) 
227.  These  cases  are  inconsistent  with  the  earlier  case  of  Malcolm  v.  Bai/ 
(1819),  3  Moore  (c.  p.),  222  ;  compare  B.  v.  Stretch  (1835),  3  Ad.  &  El.  503. 

(a)  R.  V.  Bvig  (1§00),  8  Term  Eep.  585  ;  R,  v.  Room  (1831),  3  Nev.  &  M. 
(K.  B.)  725  (quarter  sessions) ;  R.  v.  Brownell  (1834),  1  Ad.  &  El.  598  ;  R.  v. 
Greenaway  (1845),  7  Q.  B.  126  (justices) ;  R.  v.  Vickery  (1848),  12  Q.  B.  478  ; 
compare  R.  v.  Clement  (1821),  4  B.  &  Aid.  218. 

(b)  Stat.  (1563)  5  Eliz.  c.  9.  The  statute  was  made  perpetual  by  tlie  Statute 
Law  Eevision  Act,  1863  (26  &  27  Yict.  c.  125).  As  to  county  courts,  see  title 
County  Courts,  Yol.  YIII.,  p.  530. 

(c)  Stat.  (1563)  5  Eliz.  c.  9,  s.  62. 

{d)  Pearson  v.  lies  (1781),  2  Doug.  (k.  b.)  556.  This  procedure  has 
accordingly  fallen  into  disuse. 

(e)  CouUiig  v.  Coxe  (1848),  6  Dow.  &  L.  399. 

(/)  Masterman  v.  Judson  (1832),  8  Bing.  224.  Materiality  on  a  single  issue 
is  sufficient  {Couling  v  Coxe,  supra),  for  tlie  plaintiff  may  have  lost  Ms  costs  of 
that  issue. 

{g)  Maunsell  v.  Ainsworth  (1840),  8  Dowl.  869.  It  is  not  necessary  to  aver 
that  the  original  subpoena  was  shown  to  the  witness  {Mulleti  v.  Hunt  (1833), 
1  Cr.  &  M.  752),  or  that  he  was  called  on  his  subpoena  at  the  trial,  if  he  was  not 
in  fact  present  {Lamont  y.  Crook  (1840),  6  M.  &  W.  615).  An  action  will  also 
lie  where  the  witness  had  contracted  to  appear,  though  not  served  with  a 
subpoena  {Yeatman  v.  Dempsey  (1860),  7  C.  B.  (n.  s.)  628). 

(h)  Masterman  v.  Judson,  supra. 

li)  Davis  V.  Lovell  (1839),  6  M.  &  W.  678. 

{k)  MuUett  V.  Hunt,  supra;  and  see  Needham  v.  Fraser  (1845),  14  L.  J.  (c.  p.) 
256. 
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upon  oath  or  affirmation  (Z).    At  common  law  the  form  of  the  oath     Sect.  4. 
is  immaterial,  provided  that  it  is  binding  on  the  witness's  con-    Oath  and 
science  (m),  whether  he  be  of  Christian  religion  or  not  {n).  Affirmation. 

802.  By  the  Oaths  Act,  1909  (o),  any  oath  may  be  adminis-  Form  of  oath, 
tered  and  taken  in  the  form  and  manner  following : — The  person 

taking  the  oath  shall  hold  the  New  Testament,  or  in  the  case  of 
a  Jew,  the  Old  Testament,  in  his  uplifted  hand,  and  shall  say 
or  repeat  after  the  officer  administering  the  oath  the  words  "I 
swear  by  Almighty  God  that  .  .  .  ,"  followed  by  the  words  of  the 
oath  prescribed  by  law,  and  the  officer  must,  unless  the  witness 
objects  or  is  physically  incapable  of  so  taking  it,  administer  the 
oath  in  that  form  and  manner  without  question,  provided  that 
to  a  witness  who  is  neither  a  Christian  nor  a  Jew  the  oath  is 
to  be  administered  in  any  manner  which  was  lawful  prior  to  the 
passing  of  the  Act  (o) . 

The  fact  that  a  witness  has  been  sworn  in  a  manner  contrary  to 
the  custom  of  his  religion  is  no  ground  for  a  new  trial ;  the  witness, 
if  he  has  sworn  falsely,  may  be  convicted  of  perjury  (p). 

803.  A  witness  may  object  to  be  sworn  on  the  ground  that  he  has  Solemn 
no  religious  belief,  or  that  the  taking  of  an  oath  is  contrary  to  declaration 
his  religious  belief,  and  may  then  be  permitted  to  make  a  solemn  ^^^^^^ 
declaration  in  lieu  of  an  oath,  which  shall  have  the  same  force  and 

effect  in  law  as  though  the  oath  had  been  taken  in  the  ordinary 
form  (q).  It  is  for  the  court  to  decide  by  questioning  the  witness 
whether  he  is  entitled  to  take  advantage  of  this  provision  (r),  but 
where  the  witness  has  taken  the  oath  without  objection  the  fact 


(0  See  R.Y.  Brazier  (1779),  1  Leach,  199;  A,-G.  v.  Bradlaugh  (1885),  14 
a  B.  D.  667,  C.  A. 

(w)  Omycliund  v.  Barker  (1744),  1  Atk.  21 ;  Atcheson  v.  Everitt  (1776),  1  Cowp. 
382  ;  Edmonds  Y.  Rotve  {l%2^)  ,'Rj .  &  M.  77  ;  Madeny.  Catanach  (1861),  7  H.  &  N. 
360  ;  A.-G.  v.  Bradlaugh,  supra;  see  also  1  &  2  Yict.  c.  105,  s.  1.  There  is 
no  prescribed  form  of  oath,  but  the  usual  form  for  Christians  is  as  follows : 
'*  The  evidence  which  you  shall  give  between  the  parties  [or  between  our 
Sovereign  Lord  the  King  and  the  prisoner  at  the  bar  (felonies),  or  between 
our  Sovereign  Lord  the  King  and  the  defendant  (misdemeanours)  ]  shall  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help  you  God,"  the  witness 
holding  the  Gospels,  or  the  whole  of  the  New  Testament,  in  his  naked  hand. 
For  variations  of  this  method  of  swearing,  which  have  been  held  good,  see  Colt 
V.  Button  (1657),  2  Sid.  6,  cited  Willes,  553  ;  R.  v.  Love  (1651),  5  State  Tr.  43, 
113.  As  to  persons  empowered  to  administer  oaths,  see  Evidence  Act,  1851 
(14  &  15  Yict.  c.  99),  s.  16) ;  Bankruptcy  Act,  1883  (46  &  47  Yict.  c.  52), 
Sched.  XL,  r.  26;  E.  S.  C,  Ord.  37,  r.  19;  Ord.  55,  rr.  16,  17;  Ord.  61,  r.  5; 
Ord.  65,  r.  27 ;  2  Taylor,  Law  of  Evidence,  10th  ed.,  s.  1386. 

{n)  Omychund  v.  Barker,  supra,  the  witness  saying  "  I  do  swear  by  Almighty 
God  etc."  ;  see  R.  v.  Morgan  (1764),  1  Leach,  54  (Mohammedan);  R.  v.  Gilham 

1795),  1  Esp.  285  (converted  Jew) ;  R,  v.  Entrehman  (1842),  Car.  &  M.  248 

Chinaman), 
(o)  9  Edw.  7,  c.  39. 

(p)  Sells  V.  Hoare  (1822),  3  Brod.  &  Bing.  232. 
/  Iq)  Oaths  Act,  1888  (51  &  52  Yict.  c.  46),  s.  1.  Prior  to  the  Oaths  Act,  1888, 
it  was  a  rule  of  the  common  law  that  persons  of  no  religious  belief  were 
incompetent  as  witnesses,  being  incapable  of  acknowledging  the  origination  of 
an  oath.  See  Maden  y.  Catanach,  supra;  A.-G.  v.  Bradlaugh,  supra;  Nash  v. 
All  Khan  (1892),  8  T.  L.  R.  444,  C.  A. 

(r)  R.  V.  Moore  (1892),  61  L.  J.  (m.  c.)  80,  C.  C.  R. 
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that  he  had  at  the  time  no  rehgious  belief  is  not  to  affect  its  validity 
in  any  way  (a). 

A  witness  may,  at  his  own  desire,  be  sworn  in  the  Scottish 
manner  with  uplifted  hand,  instead  of  in  the  ordinary  form  (6). 

A  special  form  of  affirmation  has  long  been  permitted  to  members 
of  the  religious  bodies  of  Quakers  and  Moravians  (c),  and  even  to 
persons  who  have  ceased  to  belong  to  these  bodies,  but  retain  their 
views  as  to  the  unlawfulness  of  oaths  (d). 

With  regard  to  certain  oaths  required  to  be  taken  out  of  court 
and  such  voluntary  declarations  as  may  be  required  in  confirmation 
of  written  instruments,  proofs  of  debts,  or  other  matters,  all  persons 
may,  by  the  Statutory  Declarations  Act,  1835  (e),  make  a  solemn 
declaration  in  place  of  an  oath  (/). 

804.  A  juryman  (g)  or  a  judge  (at  any  rate  if  he  is  not  the  sole 
judge  trying  the  case  (h)),  must  be  sworn  before  he  can  give  evidence 
of  any  matter  which  is  within  his  knowledge ;  and  the  rule  is  said 
to  extend  to  the  Sovereign  himself  (i). 

805.  A  barrister  is  permitted  to  make  a  statement  from  the 
bar  without  being  sworn  on  any  matter  within  his  knowledge  in 


(a)  Oaths  Act,  1888  (51  &  52  Yict.  c.  46),  s.  3. 

(&)  Ibid.,  s.  5 ;  and  see  Eahey  v.  Birch  (1908),  72  J.  P.  106.  This  Act  obviates 
the  necessity  of  a  corporal  oath  which  is  an  oath  ratified  by  corporally  touching 
a  sacred  object.  The  form  of  Scottish  oath  is  as  follows :  "I  swear  by  Almighty 
Grod  as  I  shall  answer  to  Grod  at  the  great  Day  of  Judgment  that  etc."  (see 
circular  of  the  Home  Secretary,  May  31st,  1893).  For  earlier  cases  of  Scottish 
oaths,  see  B.y.  Mildrone  (1786),  1  Leach,  412;  B.  v.  Walker  (1788),  1  Leach, 
498 ;  Mee  v.  Reid  (1790),  Peake,  33  [23]. 

(c)  Quakers  and  Moravians  Act,  1833  (3  &  4  Will.  4,  c.  49).  The  form  is : 
A.  B.,  being  one  of  the  people  called  Quakers  {or  one  of  the  persuasion  of 
the  people  called  Quakers,  or  of  the  United  Brethren  called  Moravians),  do 
solemnly,  sincerely  and  truly  declare  and  afiB.rm  that  etc."  (s.  1). 

{d)  Quakers  and  Moravians  Act,  1838  (1  &  2  Yict.  c.  77) ;  this  Act  was  passed 
in  consequence  of  the  decision  in  R.  v.  Doran  (1838),  2  Mood.  C.  0.  37. 
The  form  is  :  **  I,  A.  B.,  having  been  one  of  the  people  called  Quakers,  and 
entertaining  conscientious  objections  to  the  taking  of  an  oath,  do  solemnly 
etc." 

(«)  5&6  Will.  4,  c.  62. 

(/)  Ibid.,  ss.  4,  18,  20.  The  form  is:  "  I,  A.  B.  of  .  .  .  do  solemnly  and 
sincerely  affirm  etc.,"  and  the  form  in  lieu  of  jurat  is  "affirmed  at  .  .  .  this  .  .  . 
day  of  .  .  .  before  me.  ..." 

(g)  R.  V.  Rosser  (1836),  7  C.  &  P.  648;  Manletj  y.  Shaw  {IS^O),  Oar.  &  M. 
361. 

(h)  R.  V.  Anderson  (1680),  7  State  Tr.  811 ;  Eurpurshad  v.  Sheo  Dyal  (1876), 
L.  E.  3  Ind.  App.  259. 

{€)  See  Abigiiye  v.  Clifton  (1611),  Hob.  213,  where  a  certificate  of  the 
Sovereign  was  received  in  place  of  an  affidavit;  it  may  be  doubted  whether 
this  would  be  followed  at  the  piresent  day.  There  is  no  .process  known  to  the 
law  by  which  the  Sovereign  could  be  summoned  as  a  witness  if  he  did  not 
choose  to  come.  For  a  case  concerning  the  evidence  not  on  oath  of  the  Lord 
Lieutenant  of  Ireland,  in  Ireland,  see  Birch  v.  Somerville  (1852),  2  I.  0.  L.  E. 
243.  Though  a  peer  when  sitting  in  the  House  of  Lords  on  the  trial  of  a  fellow 
peer  for  felony  gives  his  verdict  upon  his  honour,  not  upon  oath,  yet  in  an 
ordinary  court  he  stands  on  the  same  footing  as  any  other  of  the  King's 
subjects  (ilfeers  {Sir  T.)  v.  Stourton  {Lord)  (1711),  1  P.  Wms.  146);  see  also 
title  OoNSTiTUTiONAL  Law,  Vol.  VI.,  p.  373. 
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connection  with  the  case,  as,  for  example,  when  a  question  of  his     Sect.  4. 
authority  to  enter  into  a  compromise  has  arisen  (k).  Oath  and 

Affirmation. 

Sect.  5. — Ordering  out  of  Court   

806.  At  any  time  during  the  course  of  a  trial,  and  on  the  Power  to 
application  of  either  party  (I),  the  judge  may  order  witnesses  in  ^^'^^^ 
the  case  to  leave  the  court  (w).   The  power  of  doing  so  is  discretionary     court  ^ 
in  the  judge,  and  is  not  a  matter  of  right  so  far  as  the  parties  are  discretion 
concerned      ;  and  an  application,  for  example,  to  order  a  witness  of  judge, 
out  of  court  during  the  reading  of  an  affidavit,  which  he  has  already 
seen,  will  not  he  granted  (o). 

There  is  some  little  doubt  as  to  whether  this  power  extends  to  Parties 
the  exclusion  of  parties  in  the  case  themselves  (^)),  but  the  better  excluded  in 
opinion  would  seem  to  be  that,  though  parties  may  now  give  ch-cum-^^^^ 
evidence  on  their  own  behalf,  a  judge,  while  he  may  have  the  power,  stances! 
would  only  be  justified  in  excluding  them  in  exceptional  circum- 
stances (a).    In  criminal  trials,  however,  a  prosecutor  is  entitled  to 
remain  in  court  only  in  his  capacity  as  prosecutor,  and  if  he  is  a 
witness  also  he  may  be  ordered  to  retire  {b). 

A  solicitor  in  the  case,  though  a  witness,  is  usually  permitted  Legal 
to  remain  if  his  presence  is  necessary  for  the  purpose  of  instructing  adviser 
counsel  or  the  like  (c) ;  and  it  is  the  usual  practice  for  witnesses  ^^^^^^ 
who  are  called  to  give  expert  evidence,  and  not  to  speak  to  Expert 
facts  only,  to  be  allowed  to  remain  even  though  other  witnesses  witnesses, 
are  excluded  {d). 

Refusal  to  leave  the  court  when  ordered  is.  a  contempt  of  court  and  Refusal  to 
punishable  accordingly  (<?),  but  the  witness  is  not  thereby  rendered  leave  is 
incompetent,  though  the  judge  may  direct  the  jury  that  the  weight  contempt. 


{k)  See  title  Barristers,  Yol.  11.,  p.  396. 
(l)  Southey  v.  Nash  (1837),  7  C.  &  P.  632. 

(m)  So  also  an  examiner  (^e  Westerii  of  Canada  Oil,  Lands  and  Works  Go. 
(1877),  6  Ch.  D.  109) ;  see  p.  617,  }:>ost. 

(n)  R.  V.  MurpJnj  (1837),  8  C.  &  P.  297,  307  ;  Selfe  v.  Isaacson  (1858),  1  F.  &  F. 
194.  Southey  v.  Nash,  supra,  can  no  longer  be  regarded  as  correctly  stating 
the  law  on  this  point. 

(o)  Penniman  v.  Hill,  Hill  v.  Penniman  (1876),  24  W.  E.  245.  As  to  exclusion 
by  an  arbitrator,  see  P^e  Haigh's  Estate,  Haigh  y.  Haigh  (1862),  31  L.  J.  (CH.) 
420. 

{p)  Oharnock  v.  Dewings  (1853),  3  Car.  &  Kir.  378 ;  Outram  v.  Oiitram,  [1877] 
W.  N.  75. 

.(a)  See  2  Taylor,  Law  of  Evidence,  10th  ed.,  s.  140Q,  where  it  is  also  pointed 
out  that  under  E.  S.  0.,  Ord.  37,  r.  11,  a  commissioner  or  special  examiner  must 
permit  parties  to  be  present  through  the  examination,  even  though  they  are 
themselves  witnesses  ;  see  also  Selfe  v.  Isaacson,  supra.  As  to  examination  by 
a,  commissioner  or  a  special  examiner,  see  p.  609,  post. 

(b)  R.  V.  Newman  (1852),  Car.  &  Kir.  252. 

(c)  Pomeroy  v.  Baddeley  (1826),  Ey.  &  M.  430  ;  Everett  v.  Lowdham  (1831), 
5  C.  &  P.  91 ;  Re  Aughtie,  Ex  parte  Dugard  (1835),  4  Deac.  &  Ch.  524  (petitioner 
in  bankruptcy,  who  was  also  assignee,  allowed  to  remain  as  being  in  position 
of  solicitor  in  the  cause,  and  his  presence  likely  to  be  necessary  for  proper 
conduct  of  case). 

{d)  Eoscoe,  Criminal  Evidence,  13th  ed.,  114  ;  2  Taylor,  Law  of  Evidence,  10th 
6d.,  8.  1400. 

(e)  Chandler  v.  Eorne  (1842),  2  Mood.  &  E.  423 ;  Cobbeft  v.  Hudson  (1852),  1 
E.  &B.  11. 
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to  be  attached  to  his  evidence  is  diminished  (/).  The  rule  formerly 
was  that  it  was  in  the  discretion  of  the  judge  whether  his  evidence 
was  admitted  or  not(^),  while  in  revenue  cases  in  the  Exchequer  it 
was  wholly  rejected  (li) ;  but  though  there  are  no  recent  decisions 
on  the  latter  point,  it  is  probable  that  at  the  present  time  the 
practice  in  revenue  cases  would  be  assimilated  to  that  in  ordinary 
trials  (i). 

Whenever  it  is  reasonably  clear  that  justice  cannot  be  done 
unless  a  case  is  heard  in  private,  the  court,  by  reason  of  its 
inherent  jurisdiction,  has  power  to  order  that  it  be  heard  in 
camera  (k) . 

Sect.  6. — Examination  in  Chief,  Cross- examination^  and  Re- 
examination. 

Sub-Sect.  1. — Leading  Questions. 

Examination.      807.  A  witness  is  examined  in  chief  by  or  on  behalf  of  the  party 

for  whom  he  is  called  to  give  evidence  {I). 
Leading  Leading  questions,  that  is  to  say,  questions  which  by  their 

questions.  form  suggest  the  answer  which  it  is  desired  that  the  witness 
shall  give(??i),  are  not  permissible  in  an  examination  in  chief  (n). 
A  question  couched  in  an  alternative  form  is  not  necessarily 
a  leading  question  (o),  and  the  rule  has  always  been  relaxed 
where  evidence  is  being  given  of  facts  about  which  no  dispute 
can  possibly  arise,  or  which  are  merely  formal  and  in  the 
nature  of  an  introduction  to  the  rest  of  the  evidence  which  the 
witness  proposes  to  give  ?  such,  for  example,  as  his  name,  address, 
and  calling  So,  too,  a  witness's  mind  may  be  directed 

to  a  particular  topic  on  which  it  is  desired  to  examine  him  by  a 
preliminary  leading  question  (^),  the  limit  of  this  indulgence 


(/)  Cooh  V.  Nethercote  (1835),  6  C.  &  P.  741  ;  Chandler  v.  Home 
(1842),  2  Mood.  &  E.  423. 

(g)  Parker  Y.  M' William  (1830),  6  Bing.  683;  Beamon  y .  Ellice  (1831),  4  C. 
&  P.  585 ;  Thomas  v.  David  (1836),  7  C.  &  P.  350.  In  R.  y.  Colley  and  Sweet 
(1829),  Mood.  &  M.  329,  it  was  said  to  "  depend  on  circumstances." 

{h)  A.-G.  V.  Bul;pit  (1821),  9  Price,  4  ;  Parker  v.  M' William,  supra;  Thomas 
V,  David,  supra. 

{%)  See  2  Taylor,  Law  of  Evidence,  10th  ed.,  s.  1401. 

\k)  D.  Y.  D.,  D.  V.  D.  and  G.,  [1903]  P.  144;  Mellor  v.  Thompson  (1885),  31 
Oh.  D.  55,  0.  A. ;  Malan  v.  Young  (1889),  6  T.  L.  E.  38 ;  Yearly  Practice  of 
the  Supreme  Court,  1911,  Vol.  I.,  p.  462  ;  see  title  Peactice  and  Pkocedube. 

(J)  See  p.  600,  post,  as  to  impeaching  credit  of  witness,  and  occasions  wheix 
it  is  permitted  to  a  party  to  cross-examine  his  own  witness. 

(m)  Nicholls  v.  Dowding  and  Kemp  (1815),  1  Stark.  81. 

[n)  Ihid. ;  Lincoln  v.  Wright  (1859),  28  L.  J.  (CH.)  705,  C.  A. ;  Greg(yry  v. 
Marychurch  (1850),  19  L.  J.  (ch.)  289.  - 

(o)  Bowe  Y.Brenton  (1828),  3  Man.  &  Ey.  (K.  b.)  133,  212. 

{p)  Nicholls  V.  Dowding  and  Kemp,  supra. 

Iq)  Courteen  v.  Towse  (1807),  1  Camp.  43 ;  Acerro  y.  Fetroni  (1815),  1  Stark. 
100;  Edmonds  v.  Walter  (1820),  3  Stark.  7.  So,  also,  a  witness's  attention  may 
he  directed  to  an  individual  in  court  for  the  purpose  of  identifying  him  {B.  v. 
Watson  (1817),  2  Stark.  116,  128;  B.  v.  Berenger  {l8U),  3  M.  &  S.  67,  cited  2 
Stark.  129,  n.  A  witness  called  to  explain  ancient  records  may  he  asked  to 
state  the  result  of  his  examination  of  them,  and  may  then  he  cross-examined 
on  them  in  detail  {Boiue  v.  Brenton,  supra).  As  to  proving  a  custom,  see  Curtis 
V.  Peek  (1864),  13  W.  E.  230. 
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being  a  matter  of  discretion  for  the  judge  (7*).  But  even  if  the 
question  is  one  which  contravenes  the  rules  of  evidence  the 
witness  is  bound  to  answer,  unless  objection  is  taken  to  its 
admissibility  (s). 

A  witness  may,  in  general,  give  evidence  only  on  matters  of  fact, 
and  not  on  matters  of  his  opinion  or  belief  {t). 

Sub-Sect.  2. — Refreshing  Memory. 

808.  A  witness  is  permitted  to  refresh  his  memory  (a)  in  the 
course  of  his  evidence  by  reference  to  documents  or  memoranda. 
By  doing  so  he  does  not  make  them  evidence  (h) ;  and  it  is,  indeed, 
immaterial  that  they  would  not  in  fact  be  admissible  in  evidence  if 
tendered  as  such  (c). 

But  the  document  or  memorandum  must  have  been  made  by 
the  witness  contemporaneously  with  the  facts  about  which  he 
is  testifying,  or  shortly  afterwards,  while  the  facts  were  still 
fresh  in  his  memory  {d),  or,  if  not  made  by  him  personally, 
must  have  been  made  in  his  presence  or  assented  to  or  checked 
by  him  {e). 


Sect.  6. 

Examina- 
tion in 
Chief, 
Cross- 
examina- 
tion, and 
Re- examina- 
tion. 

Keference 
to  papers. 


What  papers 
may  be 
referred  to. 


(r)  See  Bastm  v.  Carew  (1824),  Ry.  &  M.  127. 
(s)  Ex  parte  Fernandez  (1861),  10  C.  B.  (n.  S.)  3. 

\t)  See  p.  479,  ante,  and  p.  607,  jjos^,  as  to  evidence  of  opinion  and  expert 
evidence. 

(a)  But  from  early  times  he  has  never  been  permitted  to  give  the  whole  of 
his  evidence  from  writing  {Anon.  (1755),  Amb.  252). 

(6)  Kensington  v.  Inglis  (1807),  8  East,  273,  289 ;  Alcock  v.  Royal  Exchange 
Assurance  Co.  (1849),  13  Q.  B.  292  ;  Payne  v.  Ihhotson  (1858),  27  L.  J.  (ex.)  341. 
A  deposition  taken  before  justices  must  be  put  in  evidence  if  it  is  sought 
to  contradict  a  witness  for  the  prosecution  by  reference  to  it  at  the  trial  on 
behalf  of  the  prisoner  {R.  v.  Ford  (1851),  5  Cox,  C.  C.  184,  0.  0.  R.) ;  secus,  if  it  is 
used  to  refresh  the  memory  of  a  witness  on  behalf  of  the  prosecution  [R.  v. 
Williams  (1853),  6  Cox,  0.  C.  343). 

(c)  E.g.,  an  unstamped  receipt  {Jacoh  v.  Lindsay  (1801),  1  East,  460;  Catt 
V.  Howard  (1820),  3  Stark.  3;  Maugham  v.  Buhhard  (1828),  8  B.  &  C.  14; 
compare  Bolton  (Lord)  v.  Tomlin  (1836),  5  Ad.  &  El.  856  (lease  not  complying 
with  Statute  of  Frauds) ). 

(c^)  See  Kingston's  {Duchess)  Case  (1776),  20  State  Tr.  537  ;  2  Smith,  L.  C, 
11th  ed.,  731  ;  Kensington  v.  Inglis,  supra;  Jones  v.  Stroud  (1825),  2  C.  &  P. 
196;  Hill  V.  Barry  (1842),  7  Jur.  10;  and  compare  Whitfield  Aland  (1849), 
2  Car.  &  Elir.  1015.  "Where  a  witness  has  taken  notes  of  a  conversation  it 
is  not  necessary  that  they  should  be  a  verbatim  report,  provided  they 
substantially  reproduce  what  was  said  {R.  v.  O'Connell  (1844),  Armstrong  & 
Trevor,  163). 

(e)  HiscoxY.  Batchellor^{1861),  15  L.  T.  543;  Ramhert  v.  Cohen  (1802),  4  Esp. 
213  (receipt  which  witness  saw  given  when  money  was  paid);  Burrough  v. 
Martin  (1809),  2  Camp.  112  (log  book  examined  by  witness  from  time  to  time 
shortly  after  events  therein  recorded) ;  see  also  Anderson  v.  Whalley  (1852),  3 
Car.  &  Kir.  54;  Burton  v.  Plummer  (1834),  2  Ad.  &  El.  341  (entries  copied 
daily  from  waste-book  to  ledger  and  checked  by  witness) ;  Bolton  {Lord)  v. 
Tomlin,  supra  (document  assented  to  in  witness's  presence) ;  Smith  v.  Morgan 
(1839),  2  Mood.  &  R.  257  (deposition  signed  by  witness  after  examination 
by  commissioner  of  bankruptcy),  following  Vaughan  v.  Martin  (1796),  1  Esp. 
440;  see  also  Woody.  Cocpsr  (1845),  1  Car.  &  Kir.  645);  Dyery.  Best  (1866), 
4  H.  &  C.  189  (witness  who  had  read  in  newspaper  shortly  afterwards  report 
of  proceedings  at  which  he  had  b3en  present  allowed  to  refer  to  newspaper 
to  refresh  his  memory  as  to  date  of  proceedings);.  R.  v.  Mullins  (1848), 
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Sect.  6. 

Examina- 
tion in 
Chief, 
Cross- 
examina- 
tion, and 
Re-examina- 
tion. 

What  copies 
may  be 
referred  to. 


Docnments 
must  be 
produced 
at  trial. 


Documents  made  with  a  view  to  subsequently  giving  testimony 
therefrom  cannot  be  referred  to  (/). 

Documents  may  be  read  over  to  a  witness  who  has  become  blind 
to  refresh  his  memory  (g). 

It  is  apprehended  that  copies  of  documents  may  not  be  used  to 
refresh  the  memory  unless  the  original  be  lost  or  destroyed,  or 
cannot  for  some  sufficient  reason  be  produced  (h),  and  it  is  in  every 
case  necessary  that  the  witness  should  be  able  to  swear  positively 
to  the  accuracy  of  the  copy  (i). 

It  is  not,  however,  necessary  that  the  witness  should  have  any 
independent  recollection  of  the  facts  to  which  he  testifies  and  of 
which  he  seeks  to  refresh  his  memory,  apart  from  the  document  to 
which  he  refers  (A;). 

809.  The  document  from  which  memory  is  refreshed  must  be 
produced  at  the  trial  in  every  case  in  which  the  witness  has  no 
independent  recollection  of  the  facts  (1),  and  it  is  customary  (though 
not  necessary)  to  produce  it  in  all  cases,  in  order  that  the  witness 
may  be  cross-examined  upon  it,  if  thought  desirable,  by  the  other 
party  who  may  not,  however,  look  at  those  parts  of  the 
document  which  have  not  been  used  by  the  witness  for  the  purpose 


3  Cox,  0.  C.  526  (reports  dictated  by  witness  and  afterwards  read  over  and 
signed  by  him);  E.  v.  Langto7i  {IS16),  2  Q.  B.  D.  296,  C.  C.  E.  (time-sheet 
used  every  week  by  witness  in  paying  wages) ;  E.  v.  Dexter,  Laidler  v.  Coates 
(1899),  19  Cox,  C.  C.  361  (transcript  of  shorthand  notes  made  by  clerk  and 
afterwards  read  over  to  witness).  A  witness  may  not  refresh  his  memory  by 
referring  to  proceedings  in  another  court  {Halliday  v.  Holgate  (1867),  17  L.  T. 
18).  In  Lawes  v.  Eeed  (1835),  2  Lew.  C.  C.  152,  a  witness  was  allowed  to  refresh 
his  memory  from  notes  made  by  counsel  on  his  brief ;  sed  quopre. 

(/)  Anon.  (1753),  cited  by  Lord  Kenyon,  C.J.,  in  Doe  d.  Church  v.  Perkins 
(1790),  3  Term  Eep.  749,  752 ;  Jones  v.  Stroud  (1825),  2  0.  &  P.  196  ;  Stein- 
keller  v.  Newton  (1838),  9  C.  &  P.  313 ;  Ee  Sanders,  Ex  parte  Wagstaf,  Sayer  v. 
Wagstaff  {18U),  13  L.  J.  (CH.)  161, 

{g)  Catt  V.  Howard  (1820),  3  Stark.  3. 

(h)  See  Burton  v.  Plummer  (1834),  2  Ad.  &  El.  341 ;  compare  Jones  v.  Stroud, 
supra  (copy  made  six  months  after  original  not  permitted  to  be  used, 
though  original  illegible).  See  also  Home  v.  MacKenzie  (1839),  6  CI.  &  Fin. 
628,  H.  L.  (report  of  surveyor  compiled  from  original  notes) ;  Tophamv.  M'Gregor 
(1844),  1  Car.  &  Kir.  320  (extract  from  newspaper,  original  MS.  being  lost). 
Tanner  v.  Taylor  (1756),  cited  by  Bullee,  J.,  in  Doe  d.  Church  v.  Perkins,  supra, 
at  p.  754  (and  see  1  Lew.  C.  C.  101),  can  scarcely  stand  in  face  of  the  later 
decisions. 

(*)  See  Talhof  de  Malahide  [Lord)  v.  Cusack  (1864),  17  I.  C.  L.  E.  213;  and 
compare  Doe  d.  Church  v.  Perkins,  supra  ;  E.  v.  St.  Martin's,  Leicester  [Inhabi- 
tants) (1834),  2  Ad.  &  El.  210,  215 ;  Beech  v.  Jones  (1848),  5  C.  B.  696 ;  Alcock 
V.  Eoyal  Exchange  Assurance  Co.  (1849),  13  Q.  B.  292. 

{k)  HaigY.  Newton  (1817),  6  South  Carolina  Eeports,  423  ;  E.  v.  St.  Martin's, 
Leicester  {Inhahitants),  supra;  Topham  v.  M'Gregor,  supra.  In  Dupuy  v. 
Trueman  (1843),  2  Y.  &  C.  Ch.  Cas.  341,  and  Cator  v.  Croydon  Canal  Co. 
(1841),  4  Y.  &  C.  (ex.)  405,  affirmed  (1843),  13  L.  J.  (CH.)  89,  the  witness 
was  not  permitted  to  state  his  belief  that  certain  transactions  (of  which  he  had 
no  other  knowledge)  took  place,  by  reason  of  the  presence  of  entries  in  account 
books,  but  it  seems  doubtful  whether  in  any  case  he  could  have  spoken  to  the 
transactions  of  his  own  knowledge. 

(I)  Howard  v.  Canfield  (1836),  5  Dowl.  417  ;  Beech  v.  Jones,  supra. 

(m)  Kensington  v.  Inglis  (1807),  8  East,  273  ;  Sinclair,  v.  Stevenson  (1824), 
1  C.  &  P.  582 ;  Loyd  v.  Freshfield  (1826),  2  C.  &  P.  325 ;  Burton  v.  Plummer 
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takes  place. 


of  assisting  his  memory  (n).    If,  in  fact,  the  other  party  go  further,  Sect.  6. 
and  cross-examine  on  other  parts  of  the  document,  he  makes  it  Examina- 
evidence  in  the  case  (o),  but  otherwise  he  does  not  (p).    But  he  tion  in 
may  not  see  the  document  at  all,  where  the  witness  is  in  fact  Chief, 
unable  to  refresh  his  memory  even  with  its  assistance,  or  where  it  Cross- 
is  used  only  for  the  purpose  of  enabling  a  witness  to  identify  hand-  ti^n^'^^^d' 
writing  {q),  except  for   purposes   of  subsequent   recognition   or  Re^exandna- 
re-examination  as  to  the  handwriting  (?•),  and  therefore,  if  he  does  tion. 
more,  he  makes  it  his  own  evidence  (s).  — - 

Sub-Sect.  3. — Cross-examination. 

810.  The  cross-examination  of  a  witness  (unless  postponed  by  When  cross- 
leave  of  the  judge)  follows  immediately  upon  the  examination  in 
chief  (0,  and  evidence  in  chief  is  of  little  or  no  value  until  sifted  by  " 
the  process  of  cross-examination  (a).  A  witness,  once  sworn  (b)  in 
a  proceeding  in  the  High  Court,  is  liable  to  be  cross-examined,  even 
though  he  has  not  given  evidence  or  been  asked  any  questions  in 
chief  (c),  unless  he  has  been  called  by  mistake  and  not  examined  in 
consequence  of  the  mistake  being  discovered  (d). 

Where,  however,  a  witness  is  with  the  consent  of  the  parties  (e) 
called  and  examined  by  the  judge,  and  not  by  either  of  the  parties, 
he  cannot  be  cross-examined  save  at  the  judge's  discretion (/) ;  and 

(1834),  2  Ad.  &  El.  341;  Diipuy  v.  Trueman  (1843),  2  Y.  &  0.  Ch.  Cas. 
341. 

(n)  Burgess  v.  Bennett  (1872),  20  W.  E.  720. 

(o)  Gregatnj  v.  Tavernor  (1833),  6  0.  &  P.  280  ;  Stevens  v.  Foster  (1833), 
6  C.  &  P.  289 ;  Calvert  v.  Floiuer  (1836),  7  0.  &  P.  386. 

{p)  B.  Y.  Bamsden  (1827),  2  C.  &  P.  603;  Payne  v.  Ihhotson  (1858),  27  L.  J. 
(EX.)  341. 

{q)  Sinclair  v.  Stevenson  (1824),  1  C.  &  P.  582  ;  Bussell  v.  Bider  (1834),  6 
C.  &  P.  416. 

(r)  Holland  v.  Beeves  (1835),  7  C.  &  P.  36  ;  B.  v.  Duncomhe  (1838),  8  0.  &  P. 
369 ;  Peck  v.  Peck  (1870),  21  L.  T.  670. 

(s)  Palmer  v.  Maclear  (1858),  1  Sw.  &  Tr.  149. 

{t)  Beatagh  v.  Beatagh  (1824),  Hog.  98.    As  to  cross-examination  of  a  witness 
by  the  party  calling  him,  see  p.  600,  posi. 

(a)  See  Allen  v.  Allen,  [1894]  P.  248,  253,  0.  A. 

{h)  Davis  v.  Dale  (1830),  4  C.  &  P.  335  ;  Summers  v.  Moseley  (1834),  3  L.  J. 
(ex.)  128  (witness  only  called  to  produce  document  on  subjocena  duces  tecum) ; 
Perry  v.  Gibson  (1834),  1  Ad.  &  El.  48  ;  Griffith  v.  Limell,  Griffith  y.  Bicketts 
(1849),  19  L.  J.  (CH.)  399.  So,  too,  in  the  High  Court,  a  witness  who  has  made 
an  affidavit  which  has  been  filed  as  evidence  may  be  cross-examined,  though  it 
be  subsequently  withdrawn  {Be  Quartz  Hill  etc.  Co.,  Ex  parte  Young  (1882),  21 
Ch.  1).  642,  C.  A.,  following  Clarke  v.  Laiu  (1855),  2  K.  &  J.  28) ;  but  not  so  in 
the  Court  of  Bankruptcy  {Be  Ottaway,  Ex  parte  Child  (1882),  20  Ch.  D.  126, 

(c)  Phillips  v.  Middlesex  Sheriff  (1795),  1  Esp.  355  ;  Beed  v.  James  (1815),  1 
Stark.  132;  B.  v.  Brook  (1819),  2  Stark.  472;  Wood  v.  Mackinson  (1840),  2 
Mood.  &  E.  273 ;  Newtony.  Belcher  (1848),  18  L.  J.  (q.  b.)  53. 

{d)  Clifford  v.  Hunter  (1827),  3  C.  &  P.  16  (wrong  witness  called  owing  to  a 
mistake  in  name)  ;  Bush  v.  Smith  (1834),  3  L.  J.  (ex.)  355  ;  Wood  y.  Mackinson, 
supra  (witness  called  by  counsel's  mistake). 

(e)  Neither  a  judge  nor  an  arbitrator  has  any  right  to  call  a  witness  in  a  civil 
action  without  the  consent  of  the  parties  {Be  Enoch  and  Zaretsky,  Bock  &  Co.'' a 
Arbitration,  [1910]  1  K.  B.  327,  C.  A.). 

(/)  Coulson  V.  Disborough,  [1894]  2  Q.  B.  316,  C.  A.  As  to  the  cross- 
examination  of  witnesses  called  to  give  evidence  as  to  a  company  in  liquidation, 
see  Be  Greys  Breivery  Go.  (1883),  25  Ch.  D.  400. 
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it  seems  that  a  witness  cannot  be  cross-examined  where  the  judge 
has  stopped  the  examination  in  chief  after  a  single  immaterial 
question  has  been  put  and  answered  (g). 

A  defendant  may  cross-examine  his  co-defendant  (/i),  or  any  of  his 
co-defendant's  witnesses  (i),  if  his  co-defendant's  interest  is  hostile 
to  his  own  (j), 

811.  The  more  rigid  rules  governing  the  examination  in  chief 
are  relaxed  in  the  case  of  cross-examination,  and  leading  questions 
may  freely  be  asked,  and  must  be  answered  {k),  though  it  is  not 
permissible  to  put  the  actual  words  into  the  witness's  mouth  for  him 
to  repeat  {I),  or  to  mislead  him  by  false  assumptions  or  actual  mis- 
statements (m).  Provided  the  questions  are  relevant  to  the  matters 
in  issue  (n),  they  need  not  be  confined  to  the  subject-matter  of  the 
evidence  already  given  by  the  witness  in  chief  (o) ;  and  it  seems 
that  where  one  party  has  examined  a  witness  in  chief,  who  is  after- 
wards called  by  the  other  party  as  his  own  witness,  he  is,  nevertheless, 
liable  to  be  cross-examined  by  the  party  who  first  called  him  (p). 

Not  only  questions  which  are  relevant  to  the  actual  issues  in  the 
case,  but  any  question  tending  to  impeach  the  credit  or  veracity  of 
the  witness  may  be  asked  in  cross-examination,  for  this  is  a 
material  consideration  in  weighing  the  value  to  be  placed  upon  his 
evidence  {q).  During  the  progress  of  the  cross-examination  the 
judge  may  always  disallow  questions  which  appear  to  him  to  be 
vexatious,  and  not  relevant  to  any  matter  proper  to  be  inquired 
into  in  the  case  before  him  (r),  and  in  certain  classes  of  ca-^es 


{g)  Creevy  v.  Garr  (1835),  7  C.  &  P.  64,  sed  quaere;  although  the  judge  lu 
refusing  leave  to  cross-examine  is  reported  to  have  said  that  he  stopped  the 
witness's  evidence,^  yet  the  report  itself  seems  to  show  that  counsel  closed  his 
case  voluntarily  after  asking  the  one  question. 

{h)  Allen  V.  Allen,  [1894]  P.  248. 

U)  Lord  V.  Golvin  (1855),  3  Drew.  222  ;  R.  v.  Hadwen,  [1902]  1  K.  B.  882, 
COP 

'{j)  Bimhill  V.  Biinhill  (1894),  29  L.  J.  N.  C.  368. 
{k)  FarJcin  v.  Moon  (1836),  7  0.  &  P.  408. 

(Z)  B.  V.  Hardy  (1794),  24  State  Tr.  199,  per  Btjller,  J.,  at  p.  755. 

(m)  See  Starkie  on  Evidence,  4th  ed.,  197,  citing  Hill  v.  Coomhe  (1818)  ; 
Handley  v.  Ward  (1818). 

{n)  Ilaigh  v.  JBelcJwr  (1836),  7  C.  &  P.  389;  Tennant  v.  Hamilton  (1839),  7 
CI.  &  Pin.  122,  H.  L.  ;  Lever  &  Co.  v.  Goodwin  Brothers,  [1887]  W.  N.  107  ; 
but  counsel  may  undertake  to  show  by  subsequent  evidence  that  questions 
apparently  irrelevant  are  not  so  in  fact  {Haigh  v.  Belcher,  supra). 

(oj  Morgan  v.  Brydges  (1818),  2  Stark.  314;  Berwick  Gojyoration  v.  Murray 
(1850),  19  L.  J.  (CH.)  281.  This  is  the  better  opinion,  and  represents  existing 
practice,  but  there  are  decisions  the  other  way  ;  see  My  {Dean  and  Ghapte?^)  v. 
Stewart  (1740),  2  Atk.  44;  Be  Woodfine,  Thompson  v.  Woodjine  (1878),  47  L.  J. 
(CH.)  832.  In  this  case  the  judge  directed  defendant,  who  was  counter-claiming, 
to  recall  plaintifi:  as  his  own  witness,  and  not  to  cross-examine  him  on  the 
matters  raised  by  the  counter-claim). 

{p)  Lord  V.  Golvin,  supra;  see,  contra,  however,  in  Dickinson  v.  Shee  (1801), 
4  Esp.  67. 

(y)  As  to  impeaching  credit  of  witness,  see  p.  600,  post. 

[r)  See  E.  S.  C,  Ord.  36,  r.  38.  The  E.  S.  0.  only  apply  to  High  Court  pro- 
ceedings, but  this  rule  is  probably  no  more  than  declaratory  of  the  discretion 
which  the  court  has  always  and  of  necessity  possessed  (compare  Re  Mundell, 
Fenton  V.  Cumlerlege  (1883),  48  L.  T.  776),  and  the  principle  which  it  lays  down 
would  doubtless  be  adopted  by  every  kind  of  tribunal  in  this  country. 
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Examina- 
tion, in 
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Examina- 
tion,  and 
Re- examina- 
tion. 

Ee-exanxina- 
tion. 


cross-examination  is  limited  in  accordance  with  definite  rules  of 
practice  (s). 

Sub-Sect.  4. — Re-examination. 

812.  On  the  conclusion  of  the  cross-examination,  a  witness 
may  be  re-examined  on  behalf  of  the  party  for  whom  he  has  given 
evidence  in  chief  for  the  purpose  of  explaining  any  part  of  his 
evidence  given  during  cross-examination  which  is  capable  of  being 
construed  unfavourably  to  his  own  side  {t) ;  but  no  questions  may 
be  asked  in  re-examination  which  introduce  wholly  new  matters  {u). 
Where,  however,  questions  asked  in  cross-examination  let  in 
evidence  which  would  not  have  been  admissible  in  chief,  the 
witness  may  be  re-examined  upon  it  (a). 

Sub-Sect.  5. — Further  Evidence. 

813.  The  judge  may  (but  in  a  civil  case  not  without  the  consent  powers  of 
of  the  parties  (h) )  call  any  witness  whose  evidence  he  thinks  likely  judge  and 
to  elucidate  the  truth  (c),  or  may  recall  any  witness  who  has  already 
given  evidence  to  ask  him  further  questions  {d)  ;  and  questions 
may  be  put  by  the  jury  to  a  witness  {e).    The  parties  themselves 
can  only  »recall  a  witness  at  the  discretion  of  the  judge  (/). 

Leave  will  be  given  to  a  party,  even  after  his  own  case  is  closed, 
to  call  fresh  evidence  when  he  has  been  taken  by  surprise  in  the 
course  of  his  opponent's  conduct  of  his  own  case  {g). 


jury. 


Fresh 
evidence. 


(s)  E.g.,. in  cross-examination  upon  an  account,  notice  of  tlie  items  to  which 
cross-examination  will  be  directed  must  be  given  {Bates  v.  Eley  (1876),  1  Ch.  D. 
473),  and  must  specify  the  points  and  not  only  the  items  [Arthur  v.  Dudgeon 
(1872),  L.  R.  15  Eq.  102),  and  in  the  winding  up  of  a  company  contributories 
are  limited  in  their  cross-examination  of  a  person  claiming  to  be  a  creditor  to 
matters  referred  to  in  the  affidavit  in  support  of  his  claim  [Re  Brampton  and 
Longtown  Rail.  Co.  (1871),  L.  R.  11  Eq.  428). 

{t)  See  The  Queen's  Case  (1820),  2  Brod.  &  Bing.  284,  297,  H.  L. ;  Dicas  v. 
Brougham  {Lord)  (1833),  6  C.  &  P.  219  ;  R.  v.  St.  George  (1840),  9  0.  &  P.  483, 
488  ;  Dunn  v.  Aslett  (1838),  2  Mood.  &  R.  122. 

(w)  The  Queen's  Case,  suxjra  (witness  cross-examined  as  to  whether  he  had  not 
stated  that  he  was  to  be  one  of  the  witnesses  to  the  prosecution  can  only  be 
asked  what  induced  him  to  make  the  statement);  Dicas  v.  Brougham  {Lord), 
supra  (witness  admitting  in  cross-examination  a  conversation  with  defendant 
may  be  re-examined  as  to  whole  of  conversation;  secus,  if  he  denies  that  he 
had  any  such  conversation  at  all)  ;  Prince  v.  Samo  (1838),  7  Ad.  &  El.  627  (if 
cross-examined  as  to  a  particular  statement  only,  witness  may  not  be  re- 
examined on  other  statements  in  some  conversation  unconnected  with  the  one 
«poken  to). 

{a)  Blewett  v.  Tregonning  (1835),  5  Nev.  &  M.  (k.  b.)  308. 

(b)  See  p.  597,  note  (e),  ante.  In  a  criminal  case  if  neither  the  prosecutor  nor 
the  prisoner  puts  in  the  depositions  the  judge  may  direct  the  attention  of  the 
jury  to  them  as  qualifying  the  other  evidence  {R.  v.  Garner  (1890),  54  J.  P.  424). 

(c)  The  Queen's  Case,  supra;  R.  v.  Clihurn  (1898),  62  J.  P.  232;  Bevan  v. 
M'Mahon  (1859),  28  L.  J.  (p.  &  m.)  40;  Budd  v.  Davison  (1881),  29  W.  R.  192 ; 
(Joulson  V.  Dishorough,  [1894]  2  Q.  B.  316,  0.  A. 

(d)  R.  V.  Remnant  (1807),  Russ.  &  Ry.  136;  R.  v.  Watson  (1834),  6  0.  &  P. 
653  ;  Middleton  v.  Barried  (1849),  4  Exch.  241. 

(e)  R.  V.  Lillyman,  [1896]  2  Q.  B.  167,  177,  C.  C.  R.  ' 

(/)  Cattlin  V.  Barher  (1847),  5  C.  B.  201  ;  Adams  v.  Banhart  (1835),  1 
Cr.  M.  &  R.  681. 

{g)  Bigsby  v.  Didcinson  (1876),  4  Ch.  D.  24,  C.  A.    The  plaintiff  will  not 
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Sect.  7. 
Impeaching 
Credit  of 
Witness. 

Impeaching 
credit. 
Of  party's 
own  witness. 


Hostile 
witness. 


Sect.  7. — Impeaching  Credit  of  Witness, 
Sub-Sect.  1. — Of  Party^s  oivn  Witness. 

814.  In  certain  circumstances  a  party  is  permitted  to  cross- 
examine  or  contradict  a  witness  whom  he  has  himself  called. 

A  party  producing  a  witness  is  not  allowed  (Ji)  to  impeach 
his  credit  by  general  evidence  of  bad  character  (i),  but  if  in  the 
opinion  of  the  judge  the  witness  prove  adverse,  the  party  calling 
him  may  contradict  him  by  other  evidence,  or  by  leave  of  the 
judge  prove  that  the  witness  has,  at  other  times,  made  a  state- 
ment inconsistent  with  his  present  testimony.  Before  giving 
proof  of  this  the  circumstances  of  the  alleged  statement  (sufficient 
to  designate  the  particular  occasion)  must  be  mentioned  to  the 
witness,  and  he  must  then  be  asked  whether  or  not  he  made  the 
statement  {h). 

By  an  "  adverse witness  is  meant  one  who  is  hostile  to  the 
party  calling  him  (Z),  and  who,  by  his  manner  of  giving  evidence, 
shows  that  he  is  not  desirous  of  telling  the  court  the  truth  (m). 
Whether  he  shows  himself  so  hostile  as  to  justify  his  cross- 
examination  by  the  party  calling  him  is  a  matter  for  the  discretion 
of  the  judge  (n),  and  this  is  so  even  where  a  party  calls  a  witness 
who  must  of  necessity  be  adverse  to  him,  as,  for  example,  his 
opponent  in  the  case  (o). 

The  better  opinion  is  that  where  a  party  contradicts  his  own 


usually  be  allowed  to  call  defendant  as  a  witness  after  the  case  of  the  latter  is 
closed,  unless  there  has  been  a  representation  that  defendant  would  be  called  to 
support  his  own  case  [Barker  v.  Furlong,  [1891]  2  Gh,  172).  As  to  calling 
further  evidence,  see  also  title  Practice  and  Peocedijiie. 

(A)  Criminal  Procedure  Act,  1865  (28  &  29  Yict.  c.  18),  s.  3  ;  replacing  the 
Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125),  s.  22,  which  was  finally 
repealed  by  the  Statute  Law  Eevision  Act,  1892  (55  &  56  Vict.  c.  19), 

[i)  This  was  the  existing  law  {Ewer  v.  Ambrose  (1825),  3  B.  &  C.  746). 

{k)  Criminal  Procedure  Act,  1865  (28  &  29  Vict.  c.  18),  s.  3.  S.  1  of  the  Act 
applies  the  rule  to  civil  as  well  as  to  criminal  cases.  The  doubt  in  the  earlier 
decisions  had  been  as  to  the  right  to  prove  prior  inconsistent  statements ;  the 
right  to  contradict  on  relevant  facts  was  not  disputed  (see  Muer  v.  Ambrose, 
supra;  Wright  v.  Beckett  {1834:),  1  Mood.  &  E.  414;  Dunn  v.  Aslett  (1838),  2 
Mood.  &  E.  122 ;  Holdsworth  v.  Dartmouth  Corporation  (1838),  2  Mood.  &  E. 
153;  Winter  Y.  Butt  (1841),  2  Mood.  &  E.  357;  Melhuish  v.  Collier  (1850),  15 
Q.  B.  878). 

{I)  Oreenough  v.  Eccles  (1859),  5  C.  B.  (n.  s.)  786.  It  has  been  said  that  where 
a  party  calls  two  equally  credible  witnesses  who  contradict  each  other  it  is  not 
open  to  him  to  discredit  one  and  accredit  the  other  {Sumner  v.  John  Brown  & 
Co.  (1909),  25  T.  L.  E.  745). 

(m)  Coles  V.  Coles  and  Brown  (1866),  L.  E.  1  P.  &  D.  70.  See  also  Parkin  v. 
Moon  (1836),  7  C.  &  P.  408  ;  B.  v.  Ball  (1839),  8  C.  &  P.  745;  R.  v.  Murphij 
(1837),  8  C.  &  P.  297  ;  Dear  v.  Knight  (1859),  1  P.  «&  P.  433. 

{n)  Ohlsen  v.  Terrero  (1874),  10  Ch.  App.  127 ;  Rice  v.  Howard  (1886),  16 
U.  B.  D.  681 ;  Price  v.  Manning  (1889),  42  Ch.  D.  372,  C.  A.,  disapproving  a 
dictum  of  Best,  C.J.,  to  the  contrary,  in  Clarke  v.  Saffery  (1824),  Ey.  &  M. 
126. 

(o)  Price  v.  Manning,  supra.  Where  a  witness  gave  evidence  contradicting 
his  proof  he  was  treated  as  hostile  {Amstell  v.  Alexander  (1867),  16  L.  T.  830  ; 
contrast  Reed  v.  King  (1879),  30  L.  T.  299;  and  see  Pound  v.  Wilson  (1865),  4 
P.  &  P.  301  ;  Jackson  v.  Thomason  (1862),  31  L.  J.  (q.  B.)  11,  difPerently  reported 
1  B.  &  S.  745). 


Part  V. — Witnesses. 
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Sect.  7. 
Impeaching 
Credit  of 
Witness. 


Impeaching, 
credit  of 
opponent's 
witness. 


Questions 
must  be 
relevant 
to  issue. 


witness  on  one  part  of  his  evidence  he  does  not  thereby  throw  over 
all  the  witness's  evidence,  though  its  value  may  be  impaired  in  the 
eyes  of  the  jury  (p). 

Sub-Sect.  2. — Of  Opponent's  Witness. 

815.  In  the  course  of  cross-examination  a  witness  may  be  asked 
any  question  tending  to  impeach  his  character  or  credit,  but  unless 
such  questions  not  only  affect  the  credit  of  the  witness,  but  are  also 
relevant  to  the  matters  actually  in  issue  in  the  case,  the  witness's 
answers  are  conclusive,  and  cannot  be  contradicted  by  other 
evidence  (^),  save  in  the  cases  referred  to  below.  It  is  often  a 
matter  of  some  difficulty  to  decide  whether  a  question  relating  to  a 
witness's  character  is  at  the  same  time  relevant  to  the  issue  before 
the  court.  Thus,  on  a  charge  of  rape  the  prosecutrix  may  be 
contradicted  if  she  denies  previous  connection  with  the  prisoner,  for 
that  may  be  material  on  the  question  of  consent  in  the  case  under 
investigation  (r) ;  but  her  answer  is  conclusive  if  she  denies  con- 
nection with  other  men,  for  in  that  case  the  question  only  goes  to 
her  character  and  credit  (s).  There  are,  also,  certain  limits  which 
must  be  determined  by  the  discretion  of  the  judge  to  the  questions 
which  may  be  asked  even  affecting  a  witness's  credit ;  thus,  a  question 
as  to  a  witness's  religious  belief  has  been  held  not  to  be  admissible 
io  impeach  credit,  though  tendered  with  that  object  {£). 

A  witness  who  has  not  been  examined  in  chief  cannot  be  cross- 
examined  to  credit  at  all,  since  the  object  of  such  cross-examination 
is  to  impair  the  value  which  might  otherwise  attach  to  evidence 
already  given  {a). 

816.  In  three  cases,  a  witness's  answers  are  not  conclusive,  but 
may  be  contradicted. 

First,  a  witness,  provided  he  is  not  himself  charged  with  an  offence  ^n'tradicted. 
to  which  the  proceedings  relate  (6),  may  be  questioned  as  to  whether  Denial  or 
he  has  been  convicted  of  any  felony  or  misdemeanour  (c),  and  if  non- 
he  denies  or  does  not  admit  the  fact,  the  conviction  may  be  proved,  admission  of 

conyiction. 


Witness 
must  have 
been 

examined. 


When 
answers 


(p)  See  Bradley  v.  Ricardo  (1831),  8  Bing.  57,  disapproving  tlie  contrary 
view  expressed  in  Alexander  v.  Gibson  (1811),  2  Camp.  555;  contra,  Faulkner  v. 
Brine  (1858),  1  E.  &  E.  254,  where,  however,  Bradley  v.  Ricardo,  supra,  was 
not  cited. 

(9)  Harris  v.  Tippett  (1811),  2  Camp.  637  ;  R.  v.  Yewin  (1811),  2  Camp.  638.  n.  ; 
R.  V.  Watson  (1817),  2  Stark.  116,  149;  Spenceley  v.  Willoit  (1806),  7  East, 
108;  Tennantx,  Hamilton  (1839),  7  CI.  &  Fin.  122,  H.  L. ;  A.-G.  v.  Hitchcock 
(1847),  1  Exch.  91 ;  Farmer  y.  Troiuer  {\8o3),  22  L.  J.  (ex.)  22;  Goddardy.  Parr 
(1855),  24  L.  J.  (CH.)  783;  Tolman  v.  Johnstone  (1860),  2  E.  &  E.  66  ;  Baker  v. 
Baker  (1863),  32  L.  J.  (p.  m.  &  A.)  145;  Re  Haggenmacher's  Patents,  [1898]  2  Ch. 
280. 

(r)  R.  V.  Martin  (1834),  6  C.  &  P.  562 ;  R.  v.  Holmes  (1871),  L.  E.  1  C.  C.  E. 
334. 

(s)  R.  V.  Hodgson  (1812),  Euss.  &  Ey.  211 ;  R.  v.  Holmes,  supra, 
[t]  Darby  v.  Ouseley  (1856),  1  H.  &  N.  1 ;  and  see  R.  v.  Bernard  (1858),  1 
E.  &E.  240 ;  Seaman  v.  Netherclift  (1876),  2  C.  P.  D.  53,  C.  A. 
(a)  Bracegirdle  v.  Bailey  (1859)",  1  E.  &  E.  536. 
{b)  Charnock  v.  Merchant,  [1900]  1  Q.  B.  474. 

(c)  Criminal  Procedure  Act,  1865  (28  &  29  Yict.  c.  18),  s.  6  ;  replacing  Common 
Law  Procedure  Act,  1854  (17  &  18  Yict.  c.  i25),  s.  25.. 
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and  a  certificate  signed  by  the  proper  officer  of  the  court  where 
the  conviction  took  place  is  sufficient  evidence  of  the  conviction, 
provided  evidence  of  identity  is  also  given  {d). 

Secondly,  a  witness  may  be  asked  in  cross-examination  whether 
he  has  made  at  any  previous  time  a  statement  inconsistent  with 
his  present  evidence,  and  if  he  denies  or  does  not  admit  it,  or 
refuses  to  answer,  proof  of  such  prior  statement  may  be  given  ; 
but  the  circumstances  of  the  alleged  statement  sufficient  to  designate 
the  particular  occasion  must  first  be.  given.  A  witness  may  also  be 
cross-examined  as  to  previous  statements  made  by  him  in  writing, 
without  the  statements  being  shown  to  him  (e) ;  but  if  it  is  intended 
to  contradict  him  by  such  writing,  his  attention  must  first  be  called 
to  those  parts  of  the  writing  which  are  to  be  used  for  that  purpose, 
and  the  judge  may  at  any  time  require  production  of  the  writing 
for  his  own  inspection  (/).  It  seems  that  if  the  writing  be  lost  or 
be  not  in  the  possession  of  the  party  cross-examined,  he  may  inter- 
pose evidence  out  of  turn,  either  to  prove  it  in  the  latter  case,  or  to 
give  secondary  evidence  of  it  in  the  former  (g) . 

Thirdly,  evidence  may  be  given  to  contradict  a  witness  who  denies 
the  truth  of  questions  tending  to  show  that  he  is  not  impartial,  or 
that  for  some  reason  or  other  he  has  a  bias  in  favour  of,  or  against, 
one  of  the  parties  to  the  action,  as,  for  example,  that  he  has 
been  bribed  {h). 

It  is  also  permissible,  with  a  view  to  impeaching  a  witness's 
credit,  to  bring  forward  evidence  of  a  general  reputation  for 
untruthfulness,  though  not  of  particular  facts  from  which  the 
inference  of  untruthfulness  might  be  drawn  (i)  ;  and  in  any  event 
such  evidence  must  be  given  by  persons  well  acquainted  with  the 
witness,  and  not  by  a  stranger  who  has  merely  made  inquiries  as 
to  the  witness's  reputation  among  his  neighbours  (k). 


[d)  Criminal  Procedure  Act,  1865  (28  &  29  Yict.  c.  18),  s.  6 ;  It.  v.  Parsons 
(1866),  L.  E.  1  C.  C.  E.  24  ;  Ward  v.  Sinfield  (1880),  49  L.  J.  (q.  b.)  696 ;  R.  v. 
Baker,  [1895]  1  Q.  B.  797,  800,  0.  0.  E.  ;  compare  PoZ/ce  Commissioner  y .  Donovan^ 
[1903}  1  K.  B.  895. 

(e)  He  cannot  demand  to  see  it  first  {North  Australian  Territory  Co.  v. 
GoldsJx^ough,  Mori  &  Co.,  [1893]  2  Ch.  381,  0.  A.). 

(/)  Criminal  Procedure  Act,  1865  (28  &  29  Yict.  c.  18),  s.  5  ;  replacing  Common 
Law  Procedure  Act,  1854  (17  &  18  Yict.  c.  125),  s.  23;  and  see  Farrow  v. 
Blomjield  (1859),  1  F.  &  F.  653. 

{g)  Calvert  v.  Flower  (1836),  7  C.  &  P.  386;  A.-G.  v.  Bond  (1839),  9  C.  &  P. 
189  ;  Davies  v.  Bavies  (1840),  9  C.  &  P.  252  ;  R.  v.  Shellard  (1840),  9  C.  &  P. 
277. 

(h)  A.-G.  Y.  Hitchcock  (18^1),  1  Exch.  91 ;  see  also  The  Queen's  Case  (1820), 
2  Brod.  &  Bing.  284,  311  (witness  suborned)  ;  B.  v.  Shaw  (1888),  16  Cox,  C.  C.  503 
(witness  at  enmity  with  other  party).  An  extreme  case  is  Thomas  y.  David 
(1836),  7  C.  &  P.  350,  where  a  witness  was  the  mistress  of  the  party  for  whom 
she  gave  evidence. 

(^)  R.  V.  Brown  and  Hedley  (1867),  L.  E.  1  C.  C.  E.  70  ;  SteUings  v.  London 
and  North  Western  Rail.  Go.  (1899),  63  J.  P.  138;  compare  R.  v.  Riley  (1887), 

18  Q.  B.  D.  481.  The  character  of  a  witness  who  is  called  to  impeach  that  of 
another  may  itself  be  impeached,  but  the  process  may  not  be  carried  further 
(R.  V.  Five 'Popish  Lords  (1685),  7  State  Tr.  1218,  1459;  R.  v.  Murphy  (1753), 

19  State  Tr.  694,  724  ;  R.  v.  Whelaji  (1881),  14  Cox,  C.  0.  595  ;  and  see  2  Taylor, 
Law  of  Evidence,  10th  ed.,  s.  1473). 

(k)  Manson  v.  Heartsink  (1803),  4  Esp.  103. 


Part  V. — Witnesses. 
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Sub-Sect.  3. — Re-estahUshmg  Credit  of  Witness.  Sect.  7. 

817.  General   evidence  of  good  character  and  reputation  is  Iwipeaching 

admissible  subsequent  to  the  cross-examination  of  the  witness  S^.?^^^ 

where  his  character  for  truthfulness  has  been  impugned  (^),  but  Witness, 

here  also  evidence  will  not  be  admitted  from  which  merely  an  Ke-estabiish- 

inference  might  be  drawn  that  the  witness  has  been  a  witness  of  credit, 
truth  (m) ;  and  evidence  of  good  character  does  not  become  admissible 
if  the  cross-examination  goes  no  further  than  to  show  that  the 
witnesses  contradict  one  another  (?^). 


Sect.  8. — Corroboration, 

818.  In  certain  cases  the  court  will  not  act  upon  the  evidence  of 
a  single  witness,  but  requires  corroboration  (o).  This  is  so  in  trials 
for  treason  and  perjury  (g);  to  a  certain  extent,  where  the 
evidence  is  that  of  an  accomplice  in  crime  (r) ;  where  evidence  not 
upon  oath  is  given  by  a  child  of  tender  years  (s) ;  and  in  bastardy 
proceedings  (t). 

In  actions  for  breach  of  promise  of  marriage  there  must  be 
material  corroboration  of  the  plaintiff's  evidence  (a). 

In  proceedings  for  the  removal  of  paupers  in  respect  of  a 
settlement  acquired  by  three  years'  residence,  no  order  for  removal 
may  be  made  upon  the  evidence  of  the  person  to  be  removed  without 
such  corroboration  as  the  court  shall  think  sufi&cient(6). 

In  cases  in  ecclesiastical  courts  it  seems  that  it  is  still  the  practice 
to  require  corroboration  of  the  evidence  of  a  single  witness,  at  any 
rate  where  charges  of  immorality  are  made  (c). 

In  cases  under  the  Motor  Car  Act,  1903,  a  person  may  not  be 
convicted  on  the  opinion  of  a  single  witness  as  to  the  rate  of 
speed  (d). 

(I)  Craig  d.  Annesley  v.  Anglesea  {Earl)  (1743),  17  State  Tr.  1139,  1348  ; 
Doe  d.  Walker  v.  Stephenso7i  (1801),  3  Esp.  284  ;  Durham  {BisJiop)  v.  Beaumont 
(1808),  1  Camp.  207;  B.  v.  Clarke  (1817),  2  Stark.  241. 

(m)  B.  V.  Parker  (1783),  3  Doug.  (k.  b.)  242. 

{n)  Durham  (Bishop)  v.  Beaumont,  supra. 

(o)  See  title  Criminal  Law  and  Procedure,  Vol.  IX.,  p.  388. 

( p)  Ihid.,  p.  456. 

Iq)  Ihid.,  p.  494.    The  evidence  of  a  witness  who  swears  that  he  has  already 
perjured  himself  carries  no  weight  {Ex  parte  Lord  (1750),  2  Yes.  Sen.  26). 
(r)  See  title  Criminal  Law  and  Procedure,  Vol.  EX.,  p.  408. 
(s)  See  note  (s),  p.  569,  ante, 
(t)  See  title  Bastardy,  Yol.  II.,  p.  448. 

(a)  Evidence  Further  Amendment  Act,  1869  (32  &  33  Yict.  c.  68),  s.  2; 
Bessela  v.  Stern  {1811),  2  C.  P.  D.  265,  C.  A.;  HickeTj  v.  Campion  (1872),  20 
W.  E.  752.  The  mere  refusal  to  answer  letters  asserting  a  promise  to  marry 
is  not,  in  the  absence  of  other  circumstances,  sufficient  corrobration  ( Wiedemann 
V.  Walpole,  [1891]  2  Q.  B.  534,  C.  A.  ;  Spooner  v.  Godfreij  (1908),  Times, 
16th  October,  0.  A.);  nor  the  giving  of  a  ring  {Spooner  v.  Godfrey,  supra; 
compare  May  v.  Kelly  (1897),  31  L  L.  T.  Jo.  67). 

(&)  Divided  Parishes  and  Poor  Law  Amendment  Act,  1876  (39  &  40  Yict. 
c.  61),  s.  34;  B.  v.  Abergavenny  Union  (1880),  6  Q.  B.  D.  31.  See  also  title 
Poor  Law. 

(c)  See  Norwich  {Bishop)  v.  Berney  (1866),  36  L.  J.  (eccl.)  8;  Moore  v. 
Oxford  {Bishop),  [1904]  A.  C.  283,  P.  C.  (a  case  under  the  Clergy  Discipline 
Act,  1892  (55  &  56  Yict.  32),  s.  2.  As  to  such  charges,  generally,  see  title 
Ecclesiastical  Law,  Yol.  XL,  p.  523. 

{d)  3  Edw.  7,  c.  36,  s.  9.    But  a  single  policeman  may  give  evidence  as  to 
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Claims  against  the  estate  of  a  deceased  person  usually  require  to 
be  corroborated  by  other  evidence  than  that  of  the  plaintiff  himself, 
but  the  rule  is  one  of  practice  rather  than  of  law(e).  Where  there 
is  substantial  corroboration  of  the  evidence  of  an  interested  party, 
it  confirms  the  credit  not  only  of  the  statements  which  are  expressly 
supported,  but  of  all  statements  made  by  him  (/)  ;  but  where  two 
persons  make  a  joint  claim,  the  evidence  of  each  is  not  a  sufficient 
corroboration  of  the  evidence  of  the  other  (g). 

In  all  other  cases  the  question  is  one  of  the  weight  to  be  attached 
to  the  evidence  actually  tendered ;  and  circumstances  may  cause 
the  court  to  place  but  little  reliance  on  evidence  which  is  not  only 
admissible,  but  might  otherwise  be  sufficient  for  purposes  of  proof. 
Thus,  the  evidence  of  an  attesting  witness  to  a  will  who  impeaches 
the  sanity  of  the  testator  (/t),  of  a  witness  who  has  signed  a  receipt 
but  alleges  that  the  money  was  never  paid  (i),  of  a  witness  whose 
testimony  is  inconsistent  with  his  previous  conduct  (k),  will  be 
regarded  with  suspicion  unless  corroboration  is  forthcoming ;  and 
where  the  burden  of  proof  lies  on  one  party,  he  will  not  be  held  to 
have  discharged  it  unless  the  evidence  which  he  produces  is  of  a 
sufficiently  trustworthy  character  to  discharge  the  burden  (I), 

Sect.  9. — Attesting  Witnesses,  ivlien  required  to  he  called. 

819.  It  is  unnecessary  (m)  to  prove  by  the  attesting  witness  any 
instrument  which,  though  attested,  does  not  depend  upon  attestation 
for  its  validity  {n).    In  the  case  of  instruments  which  are  required 

the  time  marked  on  his  stop-watch,  for  that  is  evidence  of  fact,  not  of  opinion 
{Plancq  v.  Marks  (1906),  94  L.  T.  577  ;  compare  Gorham  v.  Brice  (1902),  18 
T.  L.  E.  424). 

(e)  Be  Hodgson,  Beckett  v.  Bamsdale  (1885),  31  Ch.  D.  177,  0.  A. ;  Bawlinson 
V.  Scholes  (1898),  79  L.  T.  350,  dissenting  from  Be  Finch,  Finch  v.  Finch 
(1883),  23  Ch.  D.  267,  0.  A.  ;  compare  Be  Garnett,  Gandy  v.  Macaulay  (1885), 
31  Ch.  D.  1,  C.  A.,  and  Minister  of  Stamps  v.  Townend,  [1909]  A.  0.  633,  P.  C. 
The  earlier  cases  rather  state  the  rule  as  one  of  law  {Grant  v.  Grant  (1865), 
34  Beav.  623;  Dotun  v.  Ellis  (1865),  35  Beav.  578  ;  Bogers  v.  Powell  (1869),  38 
L.  J.  (ch.)  648  ;  Hill  v.  Wilson  (1873),  8  Ch.  App.  888  ;  Be  Wliittaker,  Whittaker 
V.  Whittaker  (1882),  21  Ch.  D.  657).  As  to  administration  of  such  estates,  see 
title  ExECUTOES  and  Admikisteatoes. 

(/)  Minister  of  Stamps  v.  Townend,  supra,  at  p.  638. 

{g)  Vavasseur  v.  Vavasseur  (1909),  25  T.  L.  E.  250  ;  the  head-note  in  this  case 
states  the  rule  as  one  of  law,  though  the  judgment  itself  does  not  go  so  far,  and 
is  certainly  not  inconsistent  with  the  principle  as  stated  in  the  text. 

(A)  Howard  v.  Braithwaife  (1812),  1  Yes.  &  B.  202. 

(i)  Be  Farrow's  Estate  (1856),  22  Beav.  400;  compare  Gill  v.  Gill,  [1907] 
S.  C.  532. 

{k)  Be  Barr's  Trusts  (1858),  4  K.  &  J.  212;  Bowley  v.  Bowley  (1854),  23 
L.  J.  (CH.)  275. 

{I)  See  Forrest  v.  Forrest  (1865),  5  New  Eep.  299,  where  the  plaintiff  sought 
to  prove  his  case  by  uncorroborated  evidence  of  an  oral  admission  by  the  defen- 
dant {Be  Warwick,  Fx  parte  Jackson  (1839), -Mont.  &  Ch.  263,  271),  where  the 
reliance  to  be  placed  on  evidence  of  prior  intention  is  discussed.  As  to  evidence 
of  adultery  in  matrimonial  suits,  see  title  Husband  and  Wife. 

(m)  See  Criminal  Procedure  Act,  1865  (28  &  29  Vict.  c.  18),  s.  8.  By  s.  1  of 
the  Act  its  provisions  with  regard  to  evidence  are  applied  to  all  couii;s. 

{n)  Ihid.,  s.  7.  But  all  the  parties  must  be  before  the  court,  or  the  stricter 
rule  applies  {Be  Reay's  Estate  (1855),  3  W.  E.  312;  Be' Mair's  Estate  (1873),  42 
L.  J.  (ch.)  882;  Be  Bice  {a  Person  of  Unsound  Mind)  (1886),  32  Ch.  D.  35,  C.  A. ; 
Worthington  v.  Moore  (1891),  64  L.  T.  338). 
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by  law  to  be  attested,  the  attesting  witness  must  be  called' (o),  save 
in  certain  cases  applicable  to  all  classes  of  such  instruments 
alike  (p)  and  also  in  the  particular  case  of  shipping  documents, 
which  may  be  proved  by  any  person  who  can  give  evidence  as  to  the 
requisite  facts  without  calling  the  attesting  witness  or  witnesses,  even 
though  attestation  is  necessary  to  give  validity  to  the  document  (q). 

The  party  against  whom  the  instrument  is  tendered  may  always 
demand  strict  proof  of  it  (r),  and  may  not  himself  be  called  as  a 
witness  by  his  opponent  for  the  purpose  of  obtaining  an  admission 
of  its  due  execution  (s). 

Secondary  evidence  of  attestation  is  only  admissible  where  the 
attesting  witness  cannot  be  called  at  the  trial  (t)  ;  but  it  is  im- 
material that  the  instrument  itself  is  destroyed  or  even  cancelled  (a) ; 
and  even  an  attesting  witness  who  has  become  blind  must  be 
called  (h). 

An  attesting  witness  who  denies  attestation  or  execution  may  be 
contradicted  by  other  evidence  (c) ;  and  when  it  appears  that  the 

(o)  It  is  not  necessary  to-  call  more  than  one  of  several  attesting  witnesses 
(Holdfast  d.  Anstey  v.  Dowsing  (1746),  2  Stra.  1253;  Forster  v.  Forste7^  (1864), 
33  L.  J.  (p.  M.  &  A.)  113) ;  save  in  the  case  of  wills  of  realty,  where,  in  general,  it 
appears  to  be  necessary  to  caU  both  witnesses  {Ogle  v.  Gooh  (1748),  1  Ves.  Sen.  177  ; 
Graysony.  Atkinson  (1752),  2  Ves.  Sen.  454,  460;  Booth  v.  Blundell  (1815),  19  Ves. 
494;  M'Gregor  v.  Topham  (1850),  3  H.  L.  Cas.  132,  155);  but  this  exception 
can  scarcely  be  regarded  as  a  rigid  rule  of  Jaw,  and  where  circumstances  render 
it  necessary  it  will  be  relaxed  ;  see  Loivey.  Jo/life  (1762),  1  Wm.  Bl.  365  ;  Belhm 
V.  Skeats  (1858),  27  L.  J.  (p.  &  M.)  56  ;  Andreiu  y.  Motley  (1862),  12  0.  B.  (n.  s.) 
o26 ;  Tatham  v.  Wright  (1831),  2  Euss.  &  M.  1). 

{p)  See  p.  606,  post. 

(q)  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  s.  694. 

(r)  Abbot  V.  Plnmbe  (1779),  1  Doug.  (k.  b.)  216  ;  Breton  v.  Cope  (1791),  Peake, 
43  [31];  Johnson  v.  Mason  (1794),  1  Esp.  89  ;  Call  v.  Dunning  (1803),  4  East, 
53;  R.  v.  Harringworth  {Inhabitants)  (1815),  4  M.  &  S.  350,  353;  Oillies  v. 
Smither  (1819),  2  Stark.  528;  Mounsey  v.  Burnham  (1841),  1  Hare,  15. 

{s)  Whyman  v.  Garth  (1853),  8  Exch.  803.  See  infra,  as  to  when  an 
admission  dispenses  with  the  necessity  of  proof. 

(t)  E.g.,  if  the  witness  is  dead  {Anon.  (1701),  12  Mod.  Eep.  607;  Adamy.  Kerr 
(1798),  1  Bos.  &  P.  360  ;  Nelson  v.  Whittall  (1817),  1  B.  &  Aid.  19 ;  R.  v.  St.  Giles, 
Oamberwell  {Inhabitants)  (1853),  1  E.  &  B.  642;  Baxendaley.  de  Valmer  (1887), 
57  L.  T.  556  ;  Byles  v.  Cox  (1896),  74  L.  T.  222  ;  In  the  Goods  of  Peverett  (1902), 
87  L.  T.  143) ;  or  is  a  lunatic  {Currie  v.  Child  (1812),  3  Camp.  283) ;  or  is  abroad 
{Prince  v.  Blackburn  (1802),  2  East,  250),  or  cannot  be  found  {Cunliffe  v.  Sefton 
(1802),  2  East,  183  ;  Wardell  v.  Fermor  (1809),  2  Camp.  282  ;  Crosby  v.  Percy 
(1808),  1  Taunt.  364;  Parker  v.  Hoskins  (1810),  2  Taunt.  223;  Burt  v.  Walker 
(1821),  4  B.  &  Aid.  697;  Kay  v.  Brookman  (1828),  3  C.  &  P.  555;  Morgan  v. 
Morgan  (1832),  9  Bing.  359;  Willman  v.  Worrall  (1838),  8  C.  &  P.  380; 
Falmouth  {Earl)  v.  Roberts  (1842),  9  M.  &  W.  469  ;  Spnoner  v.  Payne  (1847), 
4  C.  B.  328;  Austin  v.  Rumsey  (1849),  2  Car.  &  Kir.  736);  qucere  as  to  absence 
through  illness  {Jones  v.  Brewer  (1811),  4  Taunt.  46 ;  Harrison  v.  Blades  (1813), 
3  Camp.  457). 

(a)  Breton  v.  Cope  (1791),  Peake,  43  [31]  ;  Gillies  v.  Smither,  supra  ;  unless 
the  names  or  handwriting  of  the  attesting  witnesses  are  unknown  {Keeling  v. 
Ball  (1796),  Peake,  Add.  Cas.  88;  R.  v.  St.  Giles,  CamberweU  {Inhabitants)^ 
supra;  R.  v.  Fordingbridge  {Inhabitants)  (1858),  27  L.  J.  {u.  c.)  290. 

{b)  Crank  v.  Firth  (1839),  2  Mood.  &  E.  262,  per  Lord  Abinger,  C.  B.,  at  p.  263  : 
"The  witness  might  on  recollection  give  material  evidence  relating  to  the 
transaction " ;  Rees  v.  Williams  (1847),  1  De  G.  &  Sm.  314.  But  see,  contra, 
Wood  V.  Drury  (1699),  1  Ld.  Eaym.  734;  Pedler  v.  Paige  (1833),  1  Mood.  &  R. 
258,  both  of  which  cases  were,  however,  cited  in  Crank  v.  Firth,  supra. 

(c)  See  Fitzgerald  y.  Elsee  (1811),  2  Camp.  635;  Lemon  v.  Dean  (1810),  2  Camp. 
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name  of  the  attesting  witness  is  that  of  a  fictitious  person  (d),  or 
has  been  inserted  without  the  knowledge  of  the  parties  to  the 
instrument  {e),  the  instrument  may  be  proved  in  the  ordinary  way. 

But  general  exceptions  to  the  rule  requiring  the  evidence  of  the 
attesting  witness  exist  where  the  instrument  is  more  than  thirty 
years  old  (/),  where  the  other  party  to  the  suit  refuses  to  produce 
the  instrument  after  notice  to  do  so  (g),  where,  although  he  pro- 
duces it  (h),  he  claims  a  subsisting  (i)  interest  under  it  in  the  subject- 
matter  of  the  suit  (k),  when  the  attestation  was  required  merely 
by  reason  of  the  rule  of  some  court,  and  the  court  has  subsequently 
acted  upon  the  instrument  so  attested  (l)  ;  or  when  the  instrument 
is  tendered  either  against  a  public  officer  whose  duty  it  was  to  procure 
its  execution  and  who  has  treated  it  as  duly  executed  (??i),  or  against 
a  party  who  is  estopped  from  denying  its  validity  {n). 

It  is  said  also  that  instruments  which  have  been  enrolled  under 
some  statute  may  be  proved  merely  by  proof  of  enrolment ;  but  it  is 
doubtful  how  far  this  is  permissible,  save  as  against  the  party  on 
whose  acknowledgment  they  have  been  enrolled  (o). 

G36,  n. ;  Talbot  v.  Hodson  (1816),  7  Taunt.  251,  overruling  Fhijjps  v.  Parher, 
(1808),  1  Camp.  412;  Coles  v.  Coles  and  Brown  (1866),  L.  E.  1  P.  &  D.  70  ; 
Bowman  v.  Hodgson  (1867),  L.  E.  1  P.  &  D.  362 ;  Dayman  v.  Dayman  (1894),  71 
L.  T.  699;  Filkington  v.  Gray,  [1899]  A.  C.  401,  P.  C. 

{d)  Fasset  v.  Brown  (1790),  Peake,  33  [23]. 

(c)  M'Craw  v.  Gentry  (1812),  3  Camp.  232. 

(/)  See  p.  512,  ante. 

(g)  Cooke  V.  Tanswell  (1818),  8  Taunt.  450  ;  FooUy.  Warren  (1838),  8  Ad.  &EL 
682.  As  to  the  admission  of  secondary  evidence  of  documents  in  general,  see 
p.  518,  ante. 

(h)  But  refuses  to  relinquish,  possession  of  it  ( Vacher  v.  CocJcs  (1830),  1  B.  &  Ad. 
145 ;  Carr  v.  Burdiss  (1835),  4  L.  J.  (ex.)  60,  63).  The  older  rule  was  that  the 
production  of  an  instrument  after  notice  by  the  adverse  party  superseded  in  all 
cases  the  necessity  of  calling  attesting  witnesses  (R.  v.  Middlezoy  [Inhahitants) 
(1787),  2  Term  Eep.  41 ;  Bowles  y.  Langwortliy  (1793),  5  Term  Eep.  366,  over- 
ruled by  Gordon  v.  Secretan  (1807),  8  East,  548). 

(i)  Collins  V.  Bayntun  (1841),  1  Q.  B.  Ill ;  Fuller  v.  Fatrick  (1849),  13 
Jur.  561.  It  seems  that  his  interest  in  the  suit  must  be  the  same  as  that 
claimed  by  his  opponent  [Knight  v.  Martin  (1818),  Gow,  26). 

[k)  The  validity  of  an  instrument  is  necessarily  admitted  where  an  interest  is 
claimed  under  it  (Pearce  v.  Hoop&r  (1810),  3  Taunt.  60  ;  see  also  Orr  v.  Morice 
(1821),  3  Brod.  &  Bing.  139;  Doe  d.  Tyndale  v.  Hemming  (1826),  9  Dow.  & 
Ey.  (k.  B.)  15 ;  Doe  d.  WilUns  [Marquis)  v.  Cleveland  (1829),  9  B.  &  0.  864 ; 
Bradsliaw  v.  Bennett  (1831),  1  Mood.  &  E.  143;  Carr  v.  Burdiss  (1835), 
4  L.  J.  (EX.)  60;  Doe  d.  Rowlandson  v.  WainwrigU  (1836),  5  Ad.  &  El.  520; 
Bell  V.  Chaytor  [Sir  Wm.)  (1843),  1  Oar.  &  Kir.  162. 

[T)  Thereby  recognising  its  validity ;  see  Bailey  v.  Bidtvell  (1844),  13  M.  &  W. 
73  ;  Streeter  v.  Bartlett  (1848),  5  0.  B.  562  (debt  sued  for  admitted  in  a  schedule 
filed  in  the  bankruptcy  court) ;  it  was  held  that  the  schedule  being  tendered  as 
evidence  of  an  acknowledgment  the  attesting  witness  must  be  called. 

[m)  Bailey  v.  Bidwell,  supra ;  Flumer  v.  Brisco  (1847),  11  Q.  B.  46. 

\n)  See  title  Estoppel,  pp.  375,  393,  ante;  Bringloe  y.  Goudson  (1839),  5  Bing. 
(n.  c.)  738 ;  Fishmongers''  Co.  v.  Dimsdale  (1852),  12  0.  B.  557  (incorporation  of 
old  instrunient  in  new,  new  only  need  be  proved) ;  Laing  v.  Kaine  (1800),  2 
Bos.  &  P.  85;  Randall  v.  Lynch  (1810),  2  Camp.  352,  357  ;  Freeman  v.  Steggall 
(1849),  14  Q.  B.  202  An  admission  in  a  former  suit  does  not  estop  a  party  from 
denying  execution  of  an  instrument  tendered  in  evidence  against  him  [Call  v. 
Dunning  (1803),  4  East,  53;  WJnjman  v.  Garth  (1853),  8  Exch.  803). 

(o)  See  Thurle  v.  Madison  (1655),  Sty.  462;  Smartle  v.  Williams  (1694),  3 
Lev.  387;  Holcroft  [Lady)  v.  Smith  (1702),  Ereem.  (CH.)  259;  Doe  d.  Freeman 
V.  Lloijd  (1839),  5  Bing.  (N.  c.)  741 ;  (1840),  10  L.  J.  (c.  P.)  128 ;  BuUer,  Nisi 
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Sect.  10. — Evidence  oj  Opinion  and  Belief, 

820.  As  a  general  rule  a  witness  may  not  give  evidence  of  opinion 
or  belief,  but  only  of  facts  ( In  certain  circumstances,  however 
the  rule  is  relaxed.  A  witness  unable  to  swear  positively  to  a  matter 
about  which  his  recollection  may  be  at  fault  is  permitted  to  state 
that  to  the  best  of  his  belief  such  and  such  is  the  truth  {q),  and 
when  evidence  of  reputation  is  admissible  (r)  this  is,  in  a  sense, 
evidence  of  the  belief  or  opinion  of  a  body  of  persons  (s). 

A  witness  may  state  his  belief  or  opinion  when  it  is  sought  to 
identify  persons  it)  or  things  (a),  and  to  prove  that  words  or  ex- 
pressions of  which  evidence  has  been  given  were  understood  by 
him  as  referring  to  some  particular  individual  {h),  but,  in  general,  he 
may  not  be  asked  what  meaning  he  attached  to  words  used  unless 
it  appear  either  from  his  own  or  other  evidence  that  there  was  reason 
to  think  that  they  were  used  in  other  than  their  ordinary  sense  (c). 

Evidence  of  opinion  or  belief  is  also  admitted  for  the  purpose  of 
proving  handwriting  where  direct  evidence  of  one  who  was  present 
when  the  document  was  written  is  not  available  {d),  but  an  opinion 
based  on  mere  inference  is  insufficient  (e). 

Prius,  255.  See  also  Phipson,  Law  of  Evidence,  4th  ed.,  p.  484.  A  doubt 
also  exists  as  to  the  necessity  of  calling  attesting  witnesses  of  instruments 
sealed  by  a  corporation ;  semble,  that  they  must  be  called  if  the  instrument  is 
one  which  depends  on  attestation  for  its  validity  [Doe  d.  Bank  of  England  v. 
Chamhers  (1836),  4  Ad.  &  El.  410.  See,  however,  2  Taylor,  Law  of  Evidence, 
lOtli  ed.,  s.  1852  ;  Phipson,  Law  of  Evidence,  4th  ed.,  p.  479 ;  Moises  v.  Thornton 
(1799),  8  Term  Eep.  303). 

(2O  See  Bonfield  v.  Smith  (1843),  2  Mood.  &  R.  519  ;  and  p.  479,  ante. 

Iq)  See  Carmalt  v.  Post  (1839),  8  Watts,  406,  411  (Pennsylvania  Supremo 
Court). 

(r)  See  p.  479,  ante. 

(s)  As  to  when  evidence  of  reputation  is  admissible,  see  p.  479,  ante. 

{t)  See  p.  447,  antej  and  .K.  v.  Tolson  (1864),  4  F.  &  E.  103.  Identity  may 
be  proved  by  comparison  with  portraits  and  the  belief  of  the  witness  as  to  the 
likeness  {Hindson  v.  Ashhj,  [1896]  2  Ch.  1,  21,  C.  A.). 

(a)  See  p.  447,  ante. 

{b)  Bourke  v.  Warren  (1826),  2  C.  &  P.  307;  Broome  v.  Gosden  (1845),  1 
C.  B.  728. 

(c)  Daines  v.  Hartley  (1848),  3  Exch.  200;  Brunswick  {Duke)  v.  Harmer  (1850), 
3  Car.  &  E:ir.  10 ;  Burnett  v.  Allen  (1858),  3  H.  &  N.  376 ;  Simmons  v.  Mitchell 
(1880),  6  App.  Cas.  156,  P.  C. ;  .Gallagher  v.  Murtou  (1888),  4  T.  L.  R.  304. 

((Z)  See  p.  482,  ante;  and  Sayer  v.  Glossop  (1848),  2  Exch.  409;  Wright  v. 
Cohh  (1885),  1  T.  L.  E.  555;  Carey  v.  Pitt  (1797),  Peake,  Add.  Cas.  130; 
Batchelor  v.  Honeywood  {Sir  J.)  (1799),  2  Esp.  714  ;  Greaves  v.  Hunter  (1826), 
2  C.  &  P.  477  ;  Breiu  v.  Prior  (1843),  5  Man.  &  G.  264 ;  Chant  v.  Brown  (1852), 
9  Hare,  790 ;  Smith  v.  Sainslury  (1832),  5  C.  &  P.  196  ;  Doe  d.  Mudd  v.  Sucker- 
more  (1836),  5  Ad.  &  El.  703.  It  is  sufficient  if  the  witness  has  acted  on  letters 
received  from  the  person  whose  handwriting  is  in  dispute  {Harrington  v.  Fry 
(1824),  1  C.  &  P.  289  ;  Tharpe  v.  Gishurne  (1825),  2  C.  &  P.  21  ;  B.  v.  Slaney 
(1832),  5  C.  &  P.  213;  Murietta  v.  Wol/hagen  {18^9),  2  Car.  &  Kir.  744; 
Ovenston  v.  Wilson  (1845),  2  Car.  &  Kir.  1).  A  signature  may  be  proved  by  a 
witness  who  has  only  seen  the  surname  written  on  some  other  occasion  {Lewis  v. 
Sapio  (1827),  Mood.  &  M.  39),  disapproving  PoweZ/  v.  Ford  {1811),  2  Stark.  164; 
Willman  v.  Worrall  (1838),  8  C.  &  P.  380 ;  compare  Eagleton  and  Coventry  v. 
Kingston  (1803),  8  Yes.  438,  476;  R.  v.  Crouch  (1850),  4  Cox,  C.  C.  163  (constable 
and  prisoner).  The  rules  as  to  proof  of  handwriting  are  the  same  in  criminal  as 
in  civil  cases  {R.  v.  Hensey  (1758),  1  Burr.  643). 

(e)  Da  Costa  v.  Pym  (1797),  Peake,  Add.  Cas.  144;  R.  v.  Murphy  (1837),  8 
C.  &  P.  297,  310. 
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Proof  of 
handwriting. 


Evidence. 


Sect.  10. 
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of  Opinion 
and  Belief. 


Oomparlson 
of  disputed 
writing. 


Tiae  handwriting  in  ancient  documents  may  be  proved  in  the 
same  way  (/),  or  by  comparison  with  other  documents  the  authen- 
ticity of  which  is  not  disputed  (g),  or  even  (where  by  reason  of  lapse 
of  time  no  witness  with  an  acquaintance  of  the  handwriting  can  be 
found,  and  no  strict  proof  can  be  given  of  the  genuineness  of  other 
documents  with  which  comparison  might  be  made)  by  a  witness 
who,  in  the  course  of  his  business,  has  acquired  a  knowledge  of  the 
character  of  the  handwriting,  and  the  person  whose  handwriting  is 
in  dispute,  from  his  acquaintance  with  a  number  of  documents 
purporting  to  have  been  written  or  signed  by  that  person  (h)  ;  but 
it  is  otherwise  when  the  knowledge  is  acquired  not  in  the  course  of 
business,  but  from  a  study  of  such  other  documents  for  the  purpose 
of  giving  evidence  (i) . 

Comparison  of  a  disputed  writing  with  any  writing  proved  to  the 
satisfaction  of  the  judge  to  be  genuine  may  be  made  by  a  witness  {k) ; 
and  such  writing,  and  the  evidence  of  witnesses  thereon,  may  be 
submitted  to  the  court  and  jury  as  evidence  of  the  genuineness  or 
otherwise  of  the  writing  in  dispute®.  It  is  immaterial  that  the 
writing  with  which  the  comparison  is  made  is  not  and  cannot  be 
made  evidence  in  the  case  {m) ;  but  proof  of  genuineness  must  be 
given,  if  at  all,  at  the  trial  itself,  and  cannot  be  ordered  during  pre- 
liminary proceedings  {n). 

Where  the  opinion  or  belief  of  a  witness  is,  or  becomes,  relevant 
to  the  issue  before  the  court  as  evidencing  his  good  faith  or  the 
state  of  his  mind,  he  may  give  evidence  thereof  (o) ;  but  he  may 
not  testify  as  to  his  own  sanity  (p),  nor  indeed  (unless  an  expert) 
as  to  his  opinion  on  the  sanity  of  another  (q). 

(/)  3forewood  v.  Wood  (1791),  cited  14  East,  328  ;  Taylor  v.  OooJc  (1820),  8 
Price,  650  ;  Doe  d.  Mudd  v.  Suckermore  (1836),  5  Ad.  &  El.  703 ;  TJie  Fitzwalter 
Peerage  (1843),  10  CI.  &  Ein.  193,  H.  L.  As  to  proof  of  documents  more  than 
thirty  years  old,  seep.  512,  ante;  Fenwick  v.  Eeed  (1821),  Madd.  &  Gr.  7;  The 
Gamoys  Peerage  (1839),  6  01.  &  Ein.  789,  H.  L. ;  Doe  d.  Jenhins  v.  Davies  (1847), 
10  Q.  B.  314. 

(g)  As  to  proof  by  comparison  with  other  handwriting,  see  infra. 

(h)  See  p.  482,  ante;  and  The  Fitzwalter  Peerage,  supra;  Doe  d.  Jenkins  v. 
Davies,  supra. 

(i)  The  Fitzwalter  Peerage,  supra,  overruling  by  implication  earlier  decisions 
on  this  subject;  see  2  Taylor,  Law  of  Evidence,  10th  ed.,  s.  1876. 

{k)  Criminal  Procedure  Act,  1865  (28  &  29  Y^ct.  c.  18).  ^ 

h)  Ibid.,  s.  8.    This  applies  in  all  courts,  civil  and  criminal  {ihid.,  s.  1). 

(m)  Birch  v.  Ridgway  (1858),  1  E.  &  E.  270 ;  C'resswell  v.  Jackson  (1860),  2 
P.  &  E.  24.  The  comparison  may  be  made  by  the  jury  {Cohhett  v.  Kilmrnster 
(1865),  4  E.  &  E.  490 ;  Scard  v.  Jackson  (1875),  24  W.  E.  159) ;  and  may  be  made 
with  a  document  written  in  court  for  this  purpose  {Coihett  v.  Kilminster,  supra). 

{n)  Wilson  v.  Thornbury  (1874),  L.  E.  17  Eq.  517. 

(o)  Mansell  v.  Clements  (1874),  L.  E.  9  C.  P.  139,  where  a  witness  was  allowed 
to  state,  in  answer  to  a  question  by  the  judge,  that  he  should  not  have  taken  a 
house  but  for  the  house  agent's  card  to  view  ;  P.  v.  King,  [1897]  1  Q.  B.  214, 
0.  C.  E.  (opinion  of  witness  as  to  meaning  of  an  alleged  false  pretence  made  to 
him)  ;  compare  Hardwick  v.  Coleman  (1859),  1  E.  &  E.  531 ;  R.  v.  Dale  (1836), 
7  C.'&  P.  352  ;  Wilson  v.  Wilson  (1872),  L.  E.  2  P.  &  D.  435.  But  the  opinion 
of  a  witness  as  to  the  motives  of  another  is  inadmissible  [Townsend  v.  Moore, 
[1905]  P.  66,  0.  A.). 

[p)  Bootle  V.  Blundell  (1815),  19  Yes.  494  ;  Knight  v.  Young  (1813),  2  Yes.  &  B. 
184. 

(q)  Oreenslade  v.  Dare  (1855),  20  Beav.  284;  Wright  v.  Tatham  (1838),  5 
CI.  &  Fin.  670,  H.  L. 
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And  in  certain  other  cases  a  witness  is  allowed  to  state  his  Sect.  lo. 

opinion,  where  it  is  scarcely  possible  to  do  more  than  draw  infer-  Evidence 

ences  of  fact  from  appearances  or  surrounding  circumstances,  as,  of  Opinion 

for  example,  as  to  a  person's  age  (r),  or  the  affection  existing  between  and  Belief, 
one  person  and  another  (s). 


Part  VI. — Evidence  out  of  Court. 

Sect.  1. — Hotv  Obtained . 

821.  Evidence  may  be  taken  out  of  court  for  use  at  a  trial,  Evidence 
by  the  examination  out  of  court  of  witnesses  who,  because  they  are  out  of  court, 
resident  beyond  the  jurisdiction  or  for  other  reasons,  are  unab.le  to 

attend  the  trial ;  by  affidavit  {t) ;  and  by  interrogatories  {a), 

822.  The  examination  of  witnesses  in  any  cause  or  matter  may  be  Methods, 
ordered  to  be  taken  under  a  commission,  or  before  an  examiner,  or 

by  means  of  a  mandamus  to  an  Indian  or  colonial  court,  or  by 
letters  of  request  addressed  to  a  foreign,  or  Indian,  or  colonial 
court  (6). 

Sect.  2. — Examination  of  Witnesses, 
Sub-Sect.  1. — Commission. 

823.  An  order  may  be  obtained  in  the  High  Court  for  the  Commission, 
examination  on  commission  of  a  witness  or  witnesses  who  is  or 

are  out  of  the  jurisdiction  of  the  English  courts  (c). 


(r)  See  p. '482,  ante. 

(s)  Trelawvey  v.  Caiman  (1817),  2  Stark.  191. 
{t)  See  pp.  620  et  seq.,  j^ost. 

(a)  See,  generally,  title  Discovery  etc.,  Vol.  XI.,  pp.  92—113. 

(h)  R.  S.  C,  Ord.  37,  rr.  1,  5,  6a.  The  procedure  is  not  applicable  to  an 
arbitration,  except  where  reference  to  arbitration  is  compulsorv  (Judicature 
Act,  1873  (36  &  37  Yict.  c.  66),  s.  100  ;  Be  Shaiu  and  Konaldson,  [1892]  1  Q.  B. 
91  ;  Be  Mysore  West  Gold  Mining  Co.  (1889),  42  Ch.  D.  535).  As  to  mandamus, 
see  East  India  Company  Act,  1772  (13  Geo.  3,  c.  63);  East  India  Company- 
Act,  1784  (24  Geo.  3,  c.  25),  ss.  78,  79  ;  East  India  Company  Act,  1786  (20 
Geo.  3,  c.  57),  s.  28 ;  Evidence  on  Commission  Act,  1831  (1  "Will.  4,  c.  22). 
As  to  taking  evidence  abroad  in  criminal  cases,  see  title  Criminal  Law  and 
Procedure,  Vol,  IX.,  p.  387. 

(c)  E.  S.  C,  Ord.  37,  r.  1,  App.  K,  Forms  35c,  36,  37.  Eor  the  form  of 
writ,  see  App.  J,  Eorm  13.  Commissions  were  originally  issued  to  examine 
witnesses  on  written  interrogatories.  According  to  tbe  form  given  in  App.  K, 
Form  37  (known  as  the  "  Ijong  Order  "),  two  commissioners  are  appointed,  one 
for  each  party,  but  this  form  is  rarely  used,  and  the  more  common  practice  is 
to  appoint  one  commissioner.  An  official  referee  may  order  a  commission 
[Hay ward  v.  Mutual  Reserve  Association,  [1891]  2  Q,.  B.  236).  As  to  the 
jurisdiction  in  bankruptcy  to  order  the  examination  of  witnesses  before  a 
commissioner  or  examiner,  see  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
ss.  105,  127  (5);  Bankruptcy  Eules,  rr.  66,  68;  Be  Br ucker  {No.  2),  Ex  parte 
Basden,  [1902]  2  K.  B.  210.  As  to  the  jurisdiction  in  the  winding  up  oi 
companies,  see  title  Companies,  Vol.  V.,  p.  559.  As  to  divorce,  see  Matrimonial 
Causes  Act,  1857  (20  &  21  Vict.  c.  85),  s.  46  ;  and  title  Huseand  and  Wipe.  As 
to  the  jmisdiction  in  a  county  court,  see  County  Court  Eules,  1903,  1904,  Ord.  18, 
r.  18  ;  County  Court  Form  132 ;  and  title  County  Courts,  Vol.  VIII.,  p.  516.  As 
to  the  mayor's  court,  see  Mayor's  Court  of  London  Procedure  Act,  1857  (20  &  21 
Vict.  c.  clvii.),  ss.  24,  26  ;  and  title  Mayor's  Court.  As  to  local  courts,  see 
Borough  and  Local  Courts  of  Eecord  Act,  1872  (35  &  36  Vict.  c.  86),  Sched.,  s.  10  ; 
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Evidence. 
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Examiners. 


824.  Where  a  writ  of  mandamus  or  commission  is,  or  letters 
of  request  (d)  are,  issued  to  a  foreign  court,  the  members  of  that 
court,  or  persons  appointed  by  them,  fulfil  the  functions  of  com- 
missioners. More  often  the  functions  of  commissioners  are 
performed  by  persons  directly  appointed  by  order  of  the  High 
Court  (e). 

Sub-Sect.  2. — Examiners. 

825.  The  procedure  under  a  commission  is  cumbrous  and 
expensive,  and,  in  modern  practice,  the  examination  of  witnesses 
before  an  examiner  has  taken  its  place  (/) .  An  order  may  be  made 
for  the  examination  of  witnesses  out  of  court  before  an  examiner 
either  within  or  without  the  jurisdiction  (g). 

If  the  witnesses  are  within  the  jurisdiction,  the  examination 
generally  takes  place  before  one  of  the  examiners  of  the  court  (h). 
The  examiners  of  the  court  are  barristers  of  not  less  than  three 
years'  standing,  appointed  by  the  Lord  Chancellor  to  act  as  such 
for  a  period  not  exceeding  five  years  (i).  The  examinations  to  be 
taken  before  the  examiners  of  the  court  are  distributed  among  them 
by  rotation  (/b).  If  the  court  or  a  judge  directs,  an  examination 
of  witnesses  can  be  taken  before  a  particular  examiner  (l),  or  even 
before  a  special  examiner,  who  is  not  one  of  the  examiners  of  the 
court  (m). 

Witnesses  out  of  the  jurisdiction  may  be  examined  either  before 
one  of  the  examiners  of  the  court  or  before  a  special  examiner  {n). 

and  title  OouiiTS,  Vol.  IX.,  p.  129.  Commissions  were  formerly  issued  to  foreign 
or  colonial  courts,  but  the  practice  now  is  to  issue  letters  of  request  instead, 
SOB  p  6X1  ^ost 

{d)  Seen.  S'.  C,  Ord.  37,  r.  6a,  and  App.  K,rorm  37b. 

(e)  E.  S.  0.,  Ord.  37,  r.  5  ;  see  App.  K,  Forms  36,  37,  and  App.  J,  Form  13. 

(/)  The  Supreme  Court  Eules  have  no  application  to  proceedings  in  divorce 
(E.  S.  C,  Ord.  68,  r.  1).  Theue  appears  to  be  no  jurisdiction  to  order  the 
examination  of  witnesses  out  of  the  jurisdiction  before  a  special  examiner  in 
divorce  proceedings.  See  Hume-Williams  and  Macklin,  Taking  of  Evidence 
on  Commission,  2nd  ed.,  p.  83. 

{g)  E.  S.  C,  Ord.  37,  rr.  1,  5. 

{h)  lUd.,  r.  39  ;  Bute  (Marquess)  v.  James  (1886),  33  Ch.  D.  157.    As  to  the 
procedure,  see  E.  S.  C,  Ord.  37,  rr.  7—20,  41—52. 
(i)  I  hid.,  r.  40. 

(k)  I  hid.,  r.  41.    When  the  examiner  next  in  rotation  is  unable  to  take  the 
examination,  the  next  in  rotation  is  to  replace  him  (ihid.,  r.  48). 
(l)  Ihid.,  r.  49. 

{m)  Ihid.,  r.  39.  A  special  examiner  might  be  appointed  where  it  would  be 
extravagant  to  send  down  an  examiner  of  the  court ;  see  Baddeley  v.  Bailey, 
[1893]  W.  N.  56.  In  Bute  {Marquess)  v.  James,  supra,  a  special  examiner  was 
refused  even  though  the  examiner  of  the  court  would  require  the  assistance 
of  a  Welsh  interpreter. 

{n)  E.  S.  C,  Ord.  37,  rr.  5,  39;  App.  K,  Form  37c.  It  is  desirable  that  the 
name  of  the  special  examiner  should  be  stated  in  the  application  [Doe  d.  Thorn  v. 
Phillips  (1831),  1  Dowl.  56).  See,  as  to  the  appointment  of  special  examiners  to 
take  evidence  abroad,  Crofts  v.  Middleton  (1852),  9  Hare,  App.,  xviii.;  Rawlins 
V.  WicMam  (1858),  4  Jur.  (n.  s.)  990;  Edwards  v.  Spaight  {IS62),  2  John.  &  H. 
617  ;  London  Bank  of  Mexico  and  South  America  v.  Hart  (1868),  L.  E.  6  Eq. 
467.  The  mere  fact  that  witnesses  are  known  to,  or  even  intimately  connected 
with,  a  person  of  credit  will  not  prevent  his  being  appointed  as  special  examiner 
{Ongley  v.  Hill  (1874),  22  W.  E._  817).  A  shorthand  writer  ought  not  to  be 
appointed  as  examiner  or  commissioner  [Bicknell  v.  Bicknell,  £1908]  W.  N.  97, 
C.  A.),  and  a  solicitor  in  the  cause  must  in  no  case  be  appointed  ;  see  Fricker^v. 
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Sub-Sect.  3. — Mandamus. 

826.  The  King's  Bench  Division  of  the  High  Court  has  power 
to  issue  writs  in  the  nature  of  a  mandamus  or  commission  to  the 
judges  of  the  High  Court  in  India,  and  to  any  judge  of  any  colony 
in  the  King's  dominions,  to  hold  any  court  for  the  examination  of 
witnesses,  when  evidence  is  required  for  the  purpose  of  a  trial  in 
England  (o). 

Sub-Sect.  4. — Letters  of  Bequest. 


827.  When  it  is  desired  to  have  witnesses  examined 
foreign,  Indian,  or  colonial  court,  the  usual  practice  now  is 
apply  for  letters  of  request  to  examine  them  instead  of 
sion  (^).    Letters  of  request  must  also  be 
which  do  not  permit  the  administration 


before  a 
to 

a  commis- 
used  in  those  countries 
of  an  oath  within  their 


Sect.  2. 
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Mandamus. 
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jurisdiction  by'anyone  except  one  of  their  officials  {q).  As  regards 
Indian  and  colonial  courts,  the  proceeding  by  letters  of  request  is 
simpler  than  proceeding  by  mandamus.  In  either  case  the  court 
to  which  the  letters  of  request  are  addressed  may  appoint  some  fit 
person  to  take  the  examination  (r). 

Sect.  3. —  When  Examination  out  of  Court  will  he  Ordered, 

828.  Orders  are  made  for  the  examination  {s)  of  witnesses  at  When  order 
any  place  (0,  whether  within  or  without  the  jurisdiction,  where 


ilfoore  (1730),  Biinb.  289  ;  Re  Selwyn  {G.  M.)  (1779),  Dick.  563 ;  Sayer  v.  Wagstaff 
(1842),  12  L.  J.  (CH.)  35  (new  commission  issued  owing  to  misconduct  of 
commissioner).  In  a  county  court,  the  person  appointed  examiner  may  be  the 
registrar  of  the  court  in  the  district  in  which  the  witness  resides  (County  Court 
Eules,  Ord.  18,  r.  19 ;  see,  generally,  rr.  18 — 32).  A  commissioner  or  examiner 
appointed  to  examine  witnesses  in  a  foreign  country  has  no  means  of  compelling 
the  attendance  of  witnesses  before  him.  In  countries  which  are  within  the 
British  dominions,  but  are  outside  the  jurisdiction  of  the  English  courts,  the- 
attendance  of  witnesses  before  a  commissioner  or  examiner  is  enforced  by  the 
procedure  prescribed  in  the  Evidence  by  Commission  Act,  1843  (6  &  7  Yict. 
c.  82),  s.  5  ;  Evidence  by  Commission  Act,  1859  (22  Yict.  c.  20),  s.  1,  amended 
by  Evidence  by  Commission  Act,  1885  (48  &  49  Vict,  c.  74). 

(o)  East  India  Company  Act,  1772  (13  Geo.  3,  c.  63),  ss,  40,  44;  Evidence  on 
Commission  Act,  1831  (1  _WiU._4,  c.  22),  s.  1  ;  Wilson  v.  Wilson  (1883),  9  P.  D. 
8.  Mandamus  to  examine  witnesses  is  now  rarely  if  ever  used,  see  thereon 
Chitty's  Archbold's  Practice,  14th  ed.,  pp.  555  et  seq.  As  to  taking  evidence  in 
the  British  possessions  outside  Great  Britain  in  criminal  cases,  see  tiCle  Criminal 
Law  and  Procedure,  Vol.  IX.,  p.  387.  Except  under  certain  statutes  relating 
to  British  possessions  abroad  (see  last  references),  and  under  the  Merchant 
Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  or  possibly  by  consent  in  cases  of  mis- 
demeanour (see  title  Criminal  Law  and  Procedure,  Vol.  IX.,  p.  387),  there 
is  no  power  to  order  the  examination  of  witnesses  out  of  court  in  criminal  cases 
{R.  v.  Upton  St.  Leonards  (Inhahitants)  (1847),  10  Q.  B.  827).  As  to  the  taking 
of  a  deposition  of  a  witness  who  is  dangerously  ill  in  a  criminal  case,  see  title 
Criminal  Law  and  Procedure,  Vol.  IX.,  p.  327. 

p)  R.  S.  C,  Ord.  37,  r.  6a  ;  App.  K,  Forms  37a  and  37b. 
q)  See  Hume-Williams  and  Macklin,  Taking  of  Evidence  on  Commission, 
2nd  ed.,  p.  58. 

(r)  See  E.  S.  C,  App.  K,  Form  37b. 

{s)  "Examination"  includes  cross-examination  of  a  witness  who  has  made 
an  affidavit  {Rawlins  v.  Wickham  (1858),  4  Jur.  (n.  s.)  990;  Concha  v.  Concha 
(1886),  11  App.  Cas.  541). 

(t)  E.g.,  at  the  witness's  residence  in  case  of  illness  {Re  Bradhroolc,  Ex  'parte 
EawMns  (1889),  23  Q.  B.  D.  226,  C.  A.). 
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the  court  deems  it  necessary  for  the  purposes  of  justice  (?^),  that  is, 
in  the  interest  of  all  the  parties  to  the  litigation  (v) .  The  question 
whether  an  order  should  be  made  is  one  for  the  discretion  of  the 
court,  but  this  discretion  is  the  subject  of  review  (iv). 

Before  making  the  order,  the  court  must  be  satisfied  that  there 
is  a  question  to  be  tried  (a),  that  the  application  is  bond  fide  (b), 
and  that  there  are  material  witnesses  (c),  to  be  examined.  It  is  a 
recognised,  though  not  a  rigid,  rule  of  practice  that  the  name  of 
one  at  least  of  the  witnesses  whom  it  is  proposed  to  examine  must 
be  made  known  to  the  court  and  stated  in  the  order  (d). 

Special  considerations,  in  addition  to  the  above,  will  influence  the 
court  in  its  decision  as  to  the  necessity  of  making  an  order  according 
as  the  persons  to  be  examined  are  within  or  without  the  juris- 
diction. The  facts  of  the  existence  of  which  |ihe  court  requires 
to  be  satisfied  should  be  proved  by  affidavit  (e).  The  court  may 
impose  such  terms  upon  the  applicant  as  appear  to  it  to  be 
iust(/). 

The  examination  of  witnesses  out  of  court  may  be  ordered  even 


»  E.  S.  C,  Ord.  37,  r.  5. 

(v)  Bei  dan  v.  Greenwood  (1880),  20  Ch.  D.  764,  n.,  C.  A.,,  per  Baggallay,  L.J., 
at  p.  765.  Tlie  question  of  expense  is  one  factor,  but  only  a  factor,  in 
influencing  the  decision  of  the  court  [Baddeley  v.  Bailey,  [1893]  W.  N.  56 ; 
compare  Macaulay  v.  Glass  (1902),  47  Sol.  Jo.  71).  If  it  is  adjudged  that  it 
was  reasonable  to  examine  witnesses  de  hene  esse  the  costs  of  the  examination 
will  be  allowed,  even  if  the  deposition  is  not  used  at  the  ir\dl{Bartlett  v.  Higgins, 
[1901]  2  K.  B.  230,  C.  A.,  approving  Belaroque  v.  Oxenholme  &  Co.,  [1883] 
W.  N.  227). 

(w)  Berdan  v.  Greenwood,  supra,  per  Baggallay,  L.J.,  at  p.  767  ;  compare 
Coch  v.  Allcock  &  Co.  (1888),  21  Q.  B.  D.  1,  178,  C.  A.,_perLord  Esher,  M.R.,  at 
p.  181  ;  see  BuUerfield  v.  Financial  News  (1889),  5  T.  L.  E.  279,  C.  A. 

(a)  Re  Boyse,  Crofton  v.  Crofton  (1882),  20  Ch.  D.  760,  per  Fry,  J.,  at  p.  771. 

(6)  See  Berdan  v.  Greenwood,  supra  ;  Re  Boyse,  Crofton  v.  Crofton,  supra ;  and 
Ross  V.  Woodford,  [1894]  1  Ch.  38.  The  court  may  in  its  discretion  impose  terms 
on  the  applicant  (E.  S.  C,  Ord.  37,  r.  5  ;  see  Dalton  v.  Lloyd  (1835),  1  Gale,  102). 

(c)  It  is  not  enough  to  show  that  it  is  probable  that  a  person  can  give  useful 
evidence  {Lane  v.  Bagshaw  (1855),  16  C.  B.  576),  but  the  materiality  of  the 
evidence  of  persons  in  whose  presence  the  facts  alleged  in  the  pleadings  had 
taken  place  was  assumed  [Baddeley  v.  GiJmore  (1836),  1  M.  &  W.  55).  A 
solicitor's  aflBdavit  may  be  enough  to  show  that  witnesses  are  necessary  {Healy 
V.  Young  (1846),  2  C.  B.  702).  When  the  examination  is  to  be  at  a  great 
distance  it  is  as  a  rule  necessary  to  show  that  the  evidence  is  admissible  {Lloyd  v. 
Key  (1834),  3  Dowl.  253). 

{d)  Hoivard  v.  Bulau  &  Co.  (1895),  11  T.X.  E.  451,  C.  A.,  where  the  court  refused 
to  accept  the  excuse  that  the  witnesses  might  be  spirited  away  if  their  names 
were  made  known;  compare  Dimond  v.  Vallance  (1839),  7 Dowl.  590  ;  G.unter  v. 
M'Tear  (1836),  1  M.  &  W.  201 ;  Cow  v.  Kinnersley  (1844),  6  Man.  &  G.  981 
(names  dispensed  with  on  payment  of  money  into  court) ;  M  Hardy  v.  Hitchcock 
(1848),  11  Beav.  93  ;  Warner  v.  Mosses  (1880),  16  Ch.  D.  100,  0.  A. ;  Nadin  v. 
Bassett  (1883),  25  Ch.  D.  21,  C.  A.,  per  Cotton,  L.J.,  at  p.  29 ;  Langen  v.  Tate 
(1883),  24  Ch.  D.  522,  C.  A.  '  ; 

(e)  This  may  be  shown  by  the  party  applying,  his  solicitor,  or  his  solicitor's 
clerk  {M' Hardy  v.  Hitchcoch  (1848),  11  Beav.  93). 

(/)  E.  S.  C,  Ord.  37,  r.  5  ;  County  Court  Eules,  Ord.  18,^  r.  18  ;  Dalton  v. 
Lloyd.{lQ^b),  1  Gale,  102  (applicant,  defendant,  ordered  to  bring  into  court  the 
amount  claimed) ;  Sheppard  v.  Dalhiac  (1885),  30  Sol.  Jo.  40  (applicant,  defen- 
dant, ordered  to  pay  costs  of  summons  m  any  event,  and  give  security  for  costs 
of  commission,  because  the  application  was  made  nearly  three  months  after 
notice  of  trial). 
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before  issue  has  been  joined  (^),  where  justice  requires  that  this  Sect.  3. 
course  should  be  taken.  A  party  must  not  be  dilatory  in  applying  When 
for  the  examination  (h).  Examina- 

The  appHcation  should  be  made  by  summons,  though  under  a 
special  circumstances  the  order  may  be  made  upon  an  ex  parte  Ui'^jf^ti- 
application,  but  only  at  the  applicant's  risk  of  its  being  discharged 
upon  sufficient  grounds  (i). 

As  a  general  rule  an  order  will  not  be  made  for  a  witness  to  be 
examined  ex  parte,  though  a  case  might  possibly  arise  where  it  would 
not  be  absolutely  necessary  that  both  parties  should  attend  (j). 

Where  evidence  is  taken  under  a  commission  or  letters  of  request,  it  interroga- 
may  be  ordered  to  be  taken  by  written  interrogatories  (/*;)  or  viva  voce, 

SuB-SEtiT.  1. —  Witnesses  within  the  Jurisdiction. 

829.  An  order  may  be  made  for  the  examination  of  a  witness  Witnesses 
within  the  jurisdiction  either  because  of  the  advanced  age  of  the  witMnthe 
witness  (Z),  or  because  the  witness  is  dangerously  ill  {m),  or  in  such  ^^^^^ 

a  precarious  state  of  health  that  he  cannot  attend  the  trial  with 
safety  {n),  or  is  going  abroad  on  a  bond  fide  voyage  or  journey  of 
necessity  (o). 

In  criminal  cases  the  dangerous  illness  of  a  witness  resident 
within  the  jurisdiction  is  a  ground  for  taking  his  depositions  out  of 
court  {p). 

Sub-Sect.  2. — Witnesses  Abroad. 

830.  The  power  of  the  court  to  order   the  examination  of  Extent  of 
witnesses  extends  to  places  without   the  jurisdiction  (q).    The  P^^®^- 

(g)  Braun  v.  Mollett  (1855),  16  C.  B.  514  ;  compare  Finney  v.  Beesley  (1851), 
17  Q.  B.  86 ;  and  Elin  v.  Wilson  (1883),  75  L.  T.  Jo.  47  (witness  going  abroad)  ; 
MondelY.  Steele  (1841),  8  M.  &  W.  300.  Similarly  in  the  Probate,  Divorce,  and 
Admiralty  Division  leave  will,  in  urgent  cases,  be  given  to  send  a  commission 
abroad  before  the  citation  has  been  served  [Vallentine  v.  Vallentine,  [1901] 
P.  283;  Gribbon  v.  Gribbon  (1908),  24  T.  L.  E.  160).  The  practice  in  divorce 
cases  is  regulated  by  the  Matrimonial  Causes  Eules,  rr.  132 — 137. 

(A)  Steuart  v.  Gladstone  (1877),  7  Ch.  D.  394  (commission  refused  owing  to 
dilatoriuess  of  applicant)  ;  compare  Shepjxird  v.  Dalbiac  (1885),  30  Sol.  Jo.  46. 

(i)  Bidder  v.  Bridges  (1884),  26  Ch.  D.  1,  C.  A.  ;  compare  Turner  Pneumatic 
Tyre  Co.  v.  Dunlop  Pneumatic  Tyre  Co.  (1897),  75  L.  T.  651. 

(y)  E.g.,  where  a  witness  is  in  imminent  danger  of  death  (see  Warner  v. 
Mosses  (1880),  16  Ch.  D.  100,  C.  A.,  ^oer  Jessel,  M.E.,  at  p.  103). 

{k)  See  E.  S.  C,  Ord.  37,  rr.  6,  6a,  App.  K,  Form  37  ("Long  Order"), 
paras.  2,  8,  10  ;  Form  37b.  For  a  full  treatment  of  interrogatories,  see  title 
Discovery  etc.  Vol.  XI.,  pp.  92 — 113. 

(/)  Crammond  v.  Thompson  (1895),  11  T.  L.  E.  572  (witnesses  over  70) ;  Bidder 
V.  Bridges,  supra. 

(m)  Warner  v.  Mosses,  supra;  Davis  v.  Lowndes  (1838),  7  Dowl.  107  (nature 
of  complaint  must  be  , stated).  Where  a  witness's  evidence  had  been  rejected 
at  the  trial,  the  Court  of  Appeal  allowed  it  to  be  taken  before  a  special  examiner 
upon  proof  that  the  witness  was  dangerously  ill  {Treasury  Solicitor  v.  White 
(1886),  55  L.  J.  P.  79,  C.  A.). 

{n)  Pond  V.  Dimes  (1833),  2  Dowl.  730.  As  to  pregnancy,  see  Abraham  v. 
Newton  (1832),  8  Bing.  274  ;  R.  v.  Stephenson  (1862),  Le.  &  Ca.  165,  C.  C.  E. 

(o)  Bellamy  v.  Jones  (1802),  8  Yes.  31  ;  Pirie  v.  Iron  (1832),  8  Bing.  143  ; 
Carruthers  v.  Graham  (184:1),  9  Dowl.  947  ;  Fischer  v.  Ilahn  (1863),  13  C.  B.  (n.  S.) 
659  ;  Braun  v.  Mollett,  supra. 

(p)  Indictable  Offences  Act,  1848  (11  &  12  Vict.  c.  42),  s.  17,  and  Criminal 
Law  Amendment  Act,  1867  (30  &  31  Vict.  c.  35),  ss.  6,  7  ;  see  title  Criminal 
Law  and  Procedure,  Vol.  IX.,  pp.  327,  328. 

{q)  Duckett  (Bart.)  v.  Williams  (1851),  1  Or.  &  J.  510;   Crofts  v.  Middleton 
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granting  of  an  order  for  the  examination  of  witnesses  abroad  is  a 
matter  of  discretion  (r),  though  in  ordinary  cases  the  order  will  be 
made  upon  an  affidavit  by  the  party  applying  to  the  effect  that  the 
evidence  of  the  persons  whom  he  seeks  to  examine  is  material  (s), 
and  that  they  cannot  conveniently  be  brought  to  England  {t).  An 
order  will  not  be  made  if,  in  the  opinion  of  the  court,  it  is  essential 
that  the  witness  should  be  cross-examined  at  the  trial  (i/.). 

Where  letters  of  request  (v)  in  lieu  of  a  commission  are  applied 
for,  the  applicant  is  required  to  satisfy  the  court  of  the  facts  of 
which  proof  is  required  before  the  order  is  made  (a). 

The  court  may  order  that  the  subject-matter  of  the  action  be  sent 
out  of  the  jurisdiction  in  order  that  it  may  be  identified  by  the 
ivitnesses  (b). 

The  court  may  order  the  examination  of  a  party  residing  abroad. 
But  whereas  a  foreign  defendant  is  prima  facie  entitled  to  have 
evidence,  including  his  own,  taken  at  the  place  where  he  resides  (c). 


(1852),  9  Hare,  App.,  xviii.  ;  Fischer  v.  Ingataray  (1858),  E,  B.  &  E.  321 
(commission  issued  to  foreign  court  as  a  court  and  not  as  individuals  in  order  to 
comply  with  foreign  law);  Rawlins  v.  Wickham  (1858),  4  Jur.  (n.  s.)  990; 
Ediuards  v.  Spaight  (special  examiners  appointed  to  cross-examine  witness 
abroad)  ;  London  Bank  of  Mexico  and  South  America  v.  Hart  (1868),  L.  R.  6  Eq. 
467  ;  Nadin  v.  Bassett  (1883),  25  Ch.  D.  21,  C.  A. ;  Armour  v.  Walker  (1883),  25 
Ch.  D.  673,  0.  A. ;  Cochv.  Allcock  &  Co.  (1888),  21  Q.  B.  D.  1,  178,  C.  A. ;  com- 
pare Laiuson  v.  Vacuum  Brake  Co.  (1884),  27  Ch.  D.  137,  C.  A.  ;  Emanuel  v. 
Soltyhoff  (1892),  8  T.  L.  R.  331,  C.  A. ;  Leicis  v.  Kingshury  (1888),  4  T.  L.  E.  639, 
C.  A.,  affirming  4  T.  L.  E.  626 ;  Eraser  y.  Nevins,  Welsh  &  Co.  (1888),  4  T.  L.  E. 
448,  C.  A. 

(r)  Butterfield  v.  Financial  News  (1889),  5  T.  L.  E.  279,  C.  A.  The  exercise 
of  this  discretion  is  the  subject  of  review  by  the  Court  of  Appeal  [Berdan  v. 
Greemvood  (1880),  20  Ch.  D.  764,  n.,  C.  A.,  per  Baggallay,  L.J.,  at  p.  767). 

(s)  Armour  v.  Walker,  supra;  Langen  v.  Tate  (1883),  24  Ch.  D.  522,  0.  A.; 
Nadin  Y.  Bassett,  supra;  Cochy .  Allcock  &  Co.,  supra;  The  Parisian  (1887),  13  P.  D. 
16;  Emanuel  v.  Soltykoff,  supra.  In  the  case  of  criminal  proceedings  in  the 
King's  Bench  Division  for  offences  committed  in  India  (see  East  India  Company 
Act,  1772  (13  Geo.  3,  c.  63),  s.  4)  the  Attorney-General's  statement  that  the 
evidence  of  a  person  in  India  is  necessary  is  sufficient,  without  affidavit,  to 
support  a  rule  to  order  the  Indian  court  to  take  his  evidence  [R.  v.  Douglas 
(1842),  2  Dowl.  (n.  s.)  416  ;  R.  v.  Douglas  (1846),  16  L.  J.  (q.  b.)  417 ;  compare 
B.  V.  Jones  (1806),  8  East,  31). 

[t)  LawsouY.  Vacuum  Brake  Co.,  supra;  Langen  v.  Tate,  supra.  The  mere 
fact  that  the  witness  is  in  the  employ  of  the  party  applying  does  not  prevent 
the  order  being  made  (Coc/i  v.  AUcock  cfc  Co.,  supra).  An  application  to  examine 
witnesses  abroad  as  to  foreign  law  will  not  be  granted  unless  i=t  is  shown  that 
the  evidence  cannot  be  obtained  in  this  country  {The  M.  Moxham  (1876),  1 
P.  D.  107,  C.  A.). 

(u)  Berdan  v.  Greemvood,  supra  ;  Re  Boyse,  Crofton  v.  Crofton  (1882),  20 
Ch.  D.  760 ;  Keeley  v.  Wakley  (1893),  9  T.  L.  E.  571  (libel), 
(v)  See  p.  611,  ante. 

(«)  The  evidence  to  be  obtained  must  be  material  {Ehrmann  v.  Ehrmann, 
[1896]  2  Ch.  611,  C.  A.).  Letters  of  request  will  not  be  granted  in  addition  to  a 
commission,  but  may  be  granted  although  a  special  examiner  has  been  appointed 
to  take  evidence  abroad  {Mason  and  Barry,  Ltd.  v.  Comptoir  d'Escompte  (1890), 
38  W.  E.  685).  Letters  of  request  will  not  be  issued,  in  a  case  where  no  witnesses 
are  to  be  examined,  solely  for  the  purpose  of  obtaining  inspection  of  documents 
{Cape  Copper  Co.  v.  Comptoir  d'Escompte  de  Paris  (1890),  38  W.  E.  763). 

{b)  Chaplin  v.  Puttick,  [1898]  2  Q.  B.  160,  C.  A. ;  see  Chitty's  Forms,  13th 
ed..  No.  14. 

(c)  New  V.  Burns  (1894),  64  L.  J.  (q.  b.)  104,  C.  A.,  approving  Ross  v.  Wood- 
Jord,  [1894]  1  Ch.  38 ;  Hunt  v.  Roberts  (1892),  9  T.  L.  R.  92 ;  Hartmont  v.  Daly 
(1896),  12  T.  L.  E.  170,  C.  A. 
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a  plaintiff  who  applies  for  his  examination  out  of  court  is  required     ^^^t.  3. 
to  make  out  a  strong  primci  facie  case  in  support  of  his  applica-  When 
tion,  and  is  not  entitled  to  succeed  in  the  absence  of  a  strong  Examina- 
affidavit  made  by  himself  showing  why  he  cannot  attend  the  trial 
and  why  the  order  should  be  made  {d).    An  order  is  more  readily  Ordered, 
granted  to  a  plaintiff  who  is  within  the  jurisdiction  to  take  the 
evidence  of  other  plaintiffs  who  are  remaining  abroad  {e). 

A  second  order  for  examination  will  only  be  issued  upon  sub- 
stantial grounds  and  in  exceptional  cases  (/). 

The  examination  of  witnesses  resident  in  a  hostile  country  may  be  Witness  in 
ordered  if  it  is  shown  to  the  court  to  be  just  and  practicable  {g).  country 

Sect.  4. — Taking  the  Evidence, 

831.  When  writs  of  mandamus  or  commissions  are  issued  to  the  Taking  the 
judges  in  India,  the  colonies,  or  other  places  in  His  Majesty's  evidence, 
dominions,  those  judges  have  the  same  powers  of  enforcing  the 
attendance  and  examination  of  witnesses  as  they  would  have  in  the 
trial  of  an  action  in  their  own  courts  {h),  and  have  also  power  to 
order  the  examination  in  the  manner  and  form  directed  by  such 
commission  or  other  process  {i),  and  where  a  commission,  man- 
damus, order,  or  request  is  addressed  to  any  such  judge  in  a  civil 
proceeding,  he  may  nominate  some  fit  person  to  take  the  examina- 
tion, or  in  a  criminal  proceeding  the  court  to  which  a  mandamus  or 
order  is  addressed,  or  the  chief  judge  thereof,  may  nominate  a  judge 
or  magistrate  to  take  the  required  deposition  or  examination  {k). 

Where  one  or  more  commissioners  are  appointed  by  order  of  the 
court,  the-  mode  in  which  the  examination  is  to  be  taken  is  pre- 
scribed in  the  writ  of  commission  (Q. 

When  a  person  is  ordered  by  the  court  to  give  evidence  {m)  or  to 
produce  documents  {n)  before  an  examiner  appointed  by  the  court, 
wilful  disobedience  of  the  order  is  contempt  of  court  {a). 


{d)  Fischer  v.  Hahn  (1863),  13  C.  B.  (n.  s.)  659  ;  Castelli  v.  Groom  (1852),  18 
Q.  B.  490;  Light  v.  Anticosti  Island  {Governor  &  Co.)  (1888),  58  L.  T.  25;  see 
Nadin  v.  Bassett{\%^Z),  25  Ch.  D.  21,  C.  A.,^er  Cotton-,  L.J.,  atp.  29  ;  Berdav  v. 
Greenwood  (1880),  20 Ch.  D.  764,  C.  A. ;  CocKy.  Allcock  &  Co.  (1888),  21  Q.  B.  D. 
1,  178,  C.  A.,  per  Lord  Esher,  M.R.,  at  p.  181  ;  Macaulay  v.  Glass  (1902),  47 
Sol.  Jo.  71. 

(e)  Banqiie  Franco-Egyptienne  v.  Lutscher  (1879),  41  L.  T.  468. 

(/)  Crowther  v.  Nelson  (1891),  7  T.  L.  E.  653  ;  see  Western  Bank  of  New  York 
V.  Koppel  (1892),  8  T.  L.  R.  36,  286,  C.  A. 

{g)  Oppenheimer  v.  Rohinson  South  African  Banking  Co.  (1900),  Times, 
31st  January  and  31st  May,  C.  A. ;  compare  Barrick  v.  Buha  (1855),  16  C.  B. 

492  ;  see  also  v.  Romney  (1745),  1  Amb.  61 ;  Cahill  v.  Shepherd  (1806),  12 

Ves.  335. 

(A)  See  p.  577,  ante,  and  statutes  there  cited ;  Evidence  on  Commission  Act, 
1831  (1  Will.  4,  c.  22),  s.  2 ;  and  Debtors  (Ireland)  Act,  1840  (3  &  4  Yict.  c.  105), 
s.  67. 

[i)  Evidence  by  Commission  Act,  1859  (22  Yict.  c.  20). 

{k)  Evidence  by  Commission  Act,  1885  (48  &  49  Vict.  c.  74). 

[l)  See  E.  S.  C,  App.  J,  Form  13.  Where  a  commission  to  take  evidence 
abroad  is  issued  to  a  single  commissioner,  it  should  authorise  him  to  administer 
an  oath  to  himself  {Wilson  v.  de  Coulon  (1883),  22  Ch.  D.  841). 

im)  E.  S.  C,  Ord.  37,  r.  5. 

Ui\  Ihid.,  r.  7 ;  County  Court  Eules,  Ord.  18,  r.  20. 

(a)  Witnesses  within  the  jurisdiction  should,  except  in  the  case  of  an  officer  of 
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Persons  required  to  attend  before  a  duly  appointed  examiner 
are  entitled  to  the  same  privileges  as  to  conduct  money  and  expenses 
as  witnesses  at  the  trial  (b). 

The  person  appointed  by  the  court  as  examiner  must  be  furnished 
by  the  party  applying  for  the  examination  with  a  copy  of  the  writ 
and  pleadings,  if  any,  or  with  such  documents  as  are  necessary  to 
inform  him  of  the  question  at  issue  (c). 

The  examina-  832.  The  examiner  has  power  to  administer  oaths  (c2).  The 
tion.  evidence  is  to  be  taken  according  to  the  ordinary  rules  of  examina- 

tion, cross-examination,  and  re-examination  (e),  subject  to  any 
special  directions  which  may  be  given  by  the  court  (/). 

The  examiner's  duty  is  to  write  down  the  witnesses'  statements, 
not  as  a  rule  in  the  form  of  question  and  answer.  These  statements 
must  be  signed  by  the  witnesses,  or,  if  a  witness  refuse  to  sign,  by 
the  examiner  himself  (g).  They  form  the  depositions,  to  which  the 
examiner  appends  his  signature  (h). 

If  objection  be  taken  to  any  question  (i),  the  examiner  should 
state  his  opinion  as  to  its  admissibility  and  make  a  note  of  the 
objection  and  of  his  statement,  but  he  has  no  power  to  decide 
whether  the  question  is  admissible  (k). 


the  court  (Be  General  Financial  Bank,  [1888]  W.  N.  47),  be  summoned  by  subpcena 
(E.S.C.,Ord.37,r.20;  Stuart  y.  Mas  Co.  (1884),  53  L.  J.  (CH.)  791).  If  a  person 
refuses  to  attend,  after  receiving  a  suhpoenay  the  court,  upon  a  report  from  the 
examiner,  will  order  such  person  to  attend  at  his  own  expense  and  to  pay  the 
costs  6f  the  application  (E.  S.  C,  Ord.  37,  rr.  8,  13, 15).  For  form  of  order,  see 
Chitty's  Fornis,  13th  ed.,p.  293,  No.  14;  compare  County  Court  Eules,  Ord.  18, 
r.  26.  If  he  still  refuses,  he  may  be  attached  (E.  S.  C,  Ord.  37,  r.  8 ;  compare 
Hennegal  v.  Evance  (1806),  12  Yes.  201).  A  witness  refusing  to  answer  may  be 
committed  for  contempt  of  court  {Ex  parte  Fernandez  (1861),  10  C.  B.  (n.  s.)  3  ; 
compare  Shurrock  v.  Lillie  (1888),  4  T.  L.  E.  355 ;  Carew  v.  Carew,  [18911  P. 
360  ;  E.  S.  C,  Ord.  37,  r.  8 ;  County  Court  Eules,  Ord.  18,  r.  21).  If  lie  attend 
without  a  subpcena  and  refuse  to  answer,  the  court  may  order  him  to  answer 
{Cutler  V.  Wright,  [1890]  W.  N.  28). 

{b)  E.  S.  C,  Ord.  37,  r.  9 ;  County  Court  Eules,  Ord.  18,  r.  22  ;  see  E.  S.  C, 
Ord.  65,  r.  27  (9) ;  and  title  Practice  and  Procedure  ;  compare  Wentworth 
V.  Lloyd  (No.  2)  (1865),  34  Beav.  455. 

(c)  E.  S.  C,  Ord.  37,  r.  10;  compare  County  Court  Eules,  Ord.  18,  r.  23. 

(c2)  Ihid.,  r.  19;  compare  County  Court  Eules,  Ord.  18,  r.  32. 

(e)  Ibid.,  r.  11  ;  compare  County  Court  Eules,  Ord.  18,  r.  24. 

(/)  Ibid.,  rr.  21,  22,  23;  see  Re  Dore  Gallery  (1890),  38  W.  E.  491,  where 
North,  J.,  intimated  to  the  examiner  his  opinion  that  applicant's  witnesses 
should  be  cross-examined  first. 

{g)  B.  S.  C,  Ord.  37,  r.  12.  It  is  not  essential  that  the  evidence  should  be 
taken  down  in  the  examiner's  own  handwriting  {BoltonY.  Bolton  (1876),  2  Ch.  D. 
217).  Signature  by  the  examiner  of  a  shorthand  transcript  is  not  strictly  in 
accordance  with  the  rule  (see  Be  Dore  Gallery  (1890),  88  L.  T.  Jo.  397) ;  but 
this  course  may  betaken  if  the  parties  agree  {The  Knutsford,  [1891]  P.  219).  On 
the  question  of  the  costs  of  the  shorthand  writer,  see  Be  Hilleary  and  Taylor 
(1887),  36  Ch.  D.  262,  267,  C.  A.  In  commercial  cases  a  shorthand  writer  is 
frequently  employed  to  take  down  and  transcribe  the  evidence. 

{h)  E.  S.  C,  Ord.  37,  r.  16 ;  compare  County  Court  Eules,  Ord.  18, 
r.  25. 

{i)  Unless  objection  is  taken  at  the  examination,  it  cannot  subsequently  be 
taken  {Robinson  v.  Davies  (1879),  5  Q.  B.  D.  26). 

{k)  Buckley  v.  Cooke  (1854),  1  K.  &  J.  29.  An  examiner  ought  not  to  refuse 
to  allow  any  question  to  be  put  unless  it  is  palpably  inadmissible  {Surr  v» 
Walmsley  (1866),  L.  E.  2  Eq.  439). 


Sect.  4. 
Taking  the 
Evidence. 

Pocuments 
necessary. 
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When  a  witness  objects  to  answer,  tlie  validity  of  his  objection  Sect.  4. 

is  referred  to  the  court,  and  the  witness  may  be  ordered  to  pay  the  Taking  the 

costs  occasioned  by  his  refusal  (I).  Evidence. 

Although  the  parties  and  their  legal  representatives  have  a  right 
to  be  present  at  the  examination  (m),  the  room  in  which  the  exami- 
nation is  held  is  not  a  public  court  (n). 

833.  Where  the  examination  is  taken  before  one  of  the  examiners  Notification 
of  the  court,  he  must  be  notified  of  the  order  for  an  examination  examiner, 
in  the  manner  provided  by  the  Kules  of  the  Supreme  Court  (o). 

It  then  becomes  his  duty  to  give  an  appointment  in  writing  for 
the  examination  (p),  and  notice  must  be  given  to  all  parties  by 
the  party  prosecuting  the  order,  in  the  manner  provided  (q).  The 
examiner  has  power  to  adjourn  the  examination  de  die  in  diem, 
and  to  recall  witnesses  (7-).  The  examiner  may,  by  consent  of 
all  parties,  take  the  evidence  of  others  than  those  named  in  the 
order  (s). 

The  party  prosecuting  the  order  is  primarily  liable  for  the  fees  Fees, 
and  expenses  of  an  examiner  of  the  court,  and  may  be  ordered  by 
the  court  to  pay  them  upon  the  application  of  the  examiner.  Such 
an  order  is  made  without  prejudice  to  any  question  on  taxation  as 
to  the  party  by  whom  the  costs  should  be  borne  (a). 

Sect.  5. — Return  and  Use  of  the  Evidence, 

834.  Where  evidence  is  taken  in  accordance  with  a  writ  of  Return  of 
commission  or  mandamus  issued  to  a  British  court  abroad,  the  evidence 
return  of  the  commission  is  to  be  made  in  the  manner  provided  by 

statute  (b). 

Where  evidence  is  taken  by  a  commissioner  or  commissioners  in 
accordance  with  a  writ  of  commission  issued  by  order  of  the  High 
Court,  the  return  of  the  commission  is  to  be  made  in  accordance 
with  the  directions  in  the  writ  of  commission  (c). 

Where  evidence  is  taken  before  an  examiner  in  accordance  with 


{I)  E.  S.  C,  Ord.  37,  rr.  14,  15 ;  County  Court  Kules,  Ord.  18,  rr.  27, 
28. 

(m)  E.  S.  C,  Ord.  37,  r.  11 ;  County  Court  Eules,  Ord.  18,  r.  24.  A  solicitor's 
clerk  may  be  heard  before  an  examiner  {Vimhos  v.  Meadowcroft  (1901),  46 
Sol.  Jo.  2).  The  fees  of  one  counsel  only  will  be  allowed  on  taxation  [Hallows 
V.  Fernie  (1867),  16  W.  E.  175). 

{n)  Re  Western  of  Canada  Oil,  Lands,  and  Works  Go.  (1877),  6  Ch.  D.  109; 
compare  Wright  v.  Wilkin  (1878),  6  W.  E.  643  ;  and  see  p.  593,  ante. 

( 0)  E.  S.  C,  Ord.  37,  r.  43. 

(p)  It  is  not  always  left  to  the  examiner's  discretion  to  fix  a  time.    The  time 
may  be  limited  (see  Oedije  v.  Felling,  [1892]  W.  N.  44). 
(q)  E.  S.  C,  Ord.  37,  rr.  44,  45. 

(r)  The  consent  of  the  witness  to  any  adjournment  is  not  necessary  [Be 
Metropolitan  (Brush)  Electric  Light  and  Foiuer  Co.,  Ex  parte  Offor  (1884),  54 
L.  J.  (cH.)  253). 

s)  E.  S.  C,  Ord.  37,  r.  46. 

a)  Hid.,  r.  50.  As  to  the  fees  of  examiner,  see  Hid.,  rr.  51,  51a,  and  App. ; 
and  see  Linley  v.  Houlder  (1903),  88  L.  T.  829,  C.  A. 

(&)  East  India  Company  Act,  1772  (13  Geo.  3,  c.  63),  s.  40 ;  Evidence  on 
Commission  Act,  1831  (1  Will.  4,  c.  22). 
(c)  See  E.  S.  C,  App.  J,  Form  13. 
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Evidence.  ' 


Sect.  5. 

Return  and 
Use  of  the 
Evidence. 


Discretion  of 
court  in 
admitting 
the  evidence. 


"Evidence  by- 
affidavit. 


the  Eules  of  the  Supreme  Court,  the  original  depositions  (d), 
authenticated  by  the  signature  of  the  examiner  (e),  must  be  trans- 
mitted by  him  to  the  Central  Office  and  there  filed  (/). 

Depositions  made  before  issue  joined  are  not  to  be  received  at  the 
trial,  unless  within  one  month  after  issue  joined  (or  a  longer  period 
if  allowed  by  the  court)  notice  in  writing  of  his  intention  has  been 
given  by  the  party  intending  to  use  them  to  the  opposite  party  (g). 

835.  If  it  appears  at  the  trial  that,  in  spite  of  objection,  evidence 
contained  in  the  depositions  has  been  wrongly  admitted,  the  court 
will,  in  its  discretion,  deal  with  the  depositions  accordingly  {h). 

Depositions  may  not  (apart  from  consent)  be  given  in  evidence 
unless  the  court  is  satisfied  (1)  that  the  deponent  is  dead,  or  (2) 
that  he  is  beyond  the  jurisdiction  (i),  or  (3)  that  he  is  unable 
from  sickness  (k)  or  infirmity  to  attend  the  trial  (I). 

The  court  will  presume,  in  favour  of  the  admissibility  of  deposi- 
tions, that  examiners  have  discharged  their  duties  correctly  (m). 

A  commission  is  not  invalidated  merely  because  the  court  to 
which  it  was  addressed  has  been  slightly  misdescribed  {n). 

Sect.  6. — Interlocutory  Proceedings — Evidence  hy  Affidavit, 

836.  Evidence  may  be  given  by  affidavit  on  any  motion,  petition 
or  summons  (o),  but  the  court  may  on  the  application  of  either 


[d)  It  is  not  sufi&cient  to  send  copies  [Clay  v.  Stephenson  (1835)',  3  Ad.  &  El. 
807  ;  compare  R.  v.  Douglas  (1845),^  1  Car.  &  Kir.  670). 

(e)  The  court  will  not  necessarily  refuse  to  file  depositions  because  the 
examiner  has  omitted  to  sign  them  [Stephens  v.  Wanklln,  Stephens  v.  Salway 
(1854),  19  Beav.  585).  If  the  examiner  dies  without  signing  the  depositions,  the 
court  may  order  them  to  be  filed  {Felthouse  v.  Bailey  (1866),  14  W.  E..827; 
Bryson  v.  Warwich  and  Birmingham  Canal  Co.  (1853),  1  W.  E.  124). 

(/)  E.  S.  C,  Ord.  37,  r.  16.    See,  as  to  time  for  return  of  depositions,  Clark 
V.  Gill  (1854),  1  K.  &  J.  19 ;  compare  Maple  v.  Stephenson,  [1888]  W.  N.  62. 
ig)  E.  S.  0.,  Ord.  37,  r.  24. 

[h)  Lumley  v.  Cye  (1854),  3  E.  &  B.  114 ;  see  Hutchinson  v.  Bernard  (1836), 
^  Mood.  &  E.  1. 

[i)  See  form  of  "Long  Order"  for  commission,  E.  S.  C,  App.  K,  Form  37, 
para.  10;  and  Chitty's  Eorms,  13th  ed.,  301,  No.  33.  Evidence  of  absence 
must  be  given  by  a  person  who  speaks  from  his  own  knowledge  [Bohinson  v. 
Markis  (1841),  2  Mood.  &  E.  375).  As  to  evidence  of  absence,  see  Falconer  v. 
Hanson  (1808),  1  Camp.  171,  172  ;  Carruthers  v.  Graham  (1841),  Car.  &  M.  5  ; 
Varicas  v.  French  (1849),  2  Car.  &  Kir.  1008. 

\k)  The  illness  need  not  necessarily  be  an  incurable  one  {Beaufort  [Duke)  v. 
Crawshay  (1866),  L.  E.  1  C.  P.  699). 

{I)  E.  S.  C,  Ord.  37,  rr.  5,  18.  An  order  to  examine  witnesses  de  hene  esse 
should  not  state  that  their  depositions  may  be  given  in  evidence  at  the  trial, 
for  they  may  be  capable  of  being  examined  at  the  trial  (Burton  v.  North 
Staffordshire  Bail  Co.  (1887),  35  W.  E.  536). 

(m)  Thus,  where  it  had  been  ordered  that  witnesses  should  be  examined 
separately,  it  was  presumed  that  this  had  been  done,  though  the  return  was 
silent  on  the  point  [Simms  v.  Henderson  (1848),  11'  Q,.  B.  1015).  It  is 
doubtful  whether  the  court  will  presume  commissioners  to  have  taken  the  oath 
{Brydges  v.  Branfill  (1841),  12  Sim.  334).  As  to  the  presumption,  see  also 
Atkins  v.  Falmer  (1821),  4  B.  &  Aid.  377  ;  Greville  v.  Stulz  (1847),  11  Q.  B. 
997  ;  Hitchins  v.  Hitchins  (1866),  L.  E.  1  P.  &  D.  153  ;  Grill  y.  General  Iron 
Screw  Collier  Co.  (1866),  L.  E.  1  C.  P.  600 ;  Hodges  v.  Codh  (1867),  L.  E.  2  Q.  B. 
652  ;  Richards,  Tweedy  &  Co.  v.  Hough  (1882),  51  L.  J.  (q.  b.)  361. 

{n)  Wilson  v.  Wilson  (1883),  9  P.  D.  8,  C.  A. 

(o)  E.  S.  C,  Ord.  38,  r.  1 ;  Beaney  v.  Elliott,  [1886]  W.  N.  99  (affidavit  used 


Part  VI. — Evidence  out  of  Court. 


619 


party  order  the  attendance  of  a  deponent  for  cross-examination  (p).      Sect.  6. 
This  rule  appHes  only  to  affidavits  as  to  questions  of  fact  which  Inter- 
the  court  has  at  the  time  jurisdiction  to  decide,  and  does  not  apply  locutory 
to  an  affidavit  verifying  the  name  of  the  partners  in  a  plaintiff's  Proceedings 
firm  (q).    It  applies  to  a  foreigner  making  an  affidavit  (r).  vT^ffi^^'^^f 

The  court  has  a  discretion  to  refuse  to  order  the  attendance  of  a  ^  Attiaavit. 
witness  for  cross-examination  (a),  and  will  in  general  refuse  to 
make  such  an  order  under  this  rule  on  an  affidavit  showing  cause 
against  a  garnishee  order  nisi  (b). 

The  court  may  refuse  to  act  on  an  affidavit  where  it  is  not 
possible  to  cross-examine  (c). 

A  party  intending  to  use  an  affidavit  in  an  application  in 
chambers  in  the  Chancery  Division  must  give  notice  to  the  other 
parties  concerned  {d). 

All  affidavits  previously  read  in  court  upon  any  proceedings  may 
be  used  before  the  judge  in  chambers  (e). 

Any  alterations  in  an  account  verified  by  affidavit  to  be  left 
at  chambers  must  be  initialled  by  the  officer  before  whom  the 
affidavit  is  sworn  (/),  and  documents  referred  to  by  affidavit 
are  not  to  be  annexed  to  the  affidavit,  but  are  to  be  referred  to 
as  exhibits  ((7). 

When  a  judge  in  the  Chancery  Division  has  heard  a  case  in 
chambers,  he  will  not  receive  further  evidence  in  court  on  a  motion 
to  discharge  the  order  made  in  chambers  (/i),  nor  can  evidence  be 
filed,  after  the  time  which  has  been  fixed  for  filing  evidence  has 
elapsed,  without  special  leave  (i). 

on  further  consideration  as  to  costs) ;  Evans  v.  Leiuis  (1860),  2  L.  T.  559  (but 
not  an  affidavit  merely  as  to  the  conduct  of  the  parties). 

{p)  E.  iS.  C,  Ord.  38,  r.  1.  When  a  motion  is  ordered  to  stand  over  to  the 
hearing  there  can  be  no  cross-examination  on  an  affidavit  used  on  the  motion 
{Sinqer  v.  Audsleij  (1871),  L.  E.  13  Eq.  401). 

{q)  Abrahams  &  Co.  v.  Dunlop  Pneumatic  Tyre  Co.,  [1905]  1  K.  B.  46,  C.  A. 
See  also  Re  Ilardivick,  Boswell  v.  Hardivick  (1907),  123  L.  T.  Jo.  322,  and 
Practice  Note,  [1907]  W.  N.  180. 

(r)  Strauss  v.  GoMschmidt  (1892),  8  T.  L.  E.  239.  ^ 

(a)  La  Trinidad,  Ltd.  v.  Browne,  [1887]  W.  N.  208 ;  Strauss  v.  Goldschmidt, 
supra.  As  to  the  court  or  officer  before  whom  the  cross-examination  is  to  be 
conducted,  see  Lumb  v.  Osburn,  [1884]  W.  N.  218,  and  Fijey.  Pye,  [1885]  W.  N. 
174;  Luxmore  v.  Gordon  (1890),  7  T.  L.  E.  150. 

{b)  Jeffris  v.  Tomlinson  (1886),  3  T.  L.  E.  193. 

(c)  Shea  v.  Green  (1889),  2  T.  L.  E.  533.  An  interim  order  may  be  made 
pending  cross-examination  [Leivis  v.  James  (1886),  32  Ch.  D.  326,  331),  or  even 
in  an  exceptional  case  an  order  for  committal  ( Wordsworth  v.  Sugden  (No.  2) 
(1888),  32  Sol.  Jo.  743). 

{d)  E.  S.  C,  Ord.  38,  r.  20.  See  Downing  v.  Falmouth  United  Sewerage  Board 
(1887),  37  Ch.  D.  234,  242,  243,  C.  A. 

(e)  E.  S.  C,  Ord.  38,  r.  21.  Under  E.  S.  0.,  Ord.  37,  r.  25,  evidence  taken 
at  the  trial  may  be  used  in  any  subsequent  proceedings  in  the  same  cause,  and 
on  ex  parte  applications  evidence  in  another  cause  may,  by  leave  of  the  court, 
be  read  (E.  S.  C,  Ord.  37,  r.  3). 

r/)  E.  S.  C,  Ord.  38,  r.  22.  ^ 

{g)  As  to  the  right  to  inspection  of  exhibits,  see  Re  Hiiichliffe  (a  Person  of 
Unsound  Mind),  Deceased,  [1895]  1  Ch.  117,  C.  A.,  per  A.  L.  Smith,  L.J.,  at 
p.  120  ;  and  Sloane  v.  Britain  Steamship  Co.,  [1897]  1  K.  B.  185,  C.  A. 

(h)  Re  Munns  and  Longden  (1884),  32  W.  E.  675;  ReMarsden's  Estate  (1889), 
40  Ch.  D.  475. 

(*•)  Re  Chifferiel,  Chifferiel  v.  Watson  (1888),  36  W.  E.  806. 
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Evidence. 


Sect.  7. 
Trial  on 
Afladavits. 

Trial  on 
affidavit  by 
consent. 


Power  of 
court  to 
refuse  such 
evidence. 


Sect.  7. — Trial  on  Affidavits, 
Sub-Sect.  1. — By  Consent 

837.  At  the  trial  of  any  action  or  at  any  assessment  of  damages, 
the  evidence  may  be  taken  by  affidavit,  provided  that  there  has  been 
an  agreement  between  the  solicitors  of  all  parties  that  it  shall  be  so 
taken  (j).  This  agreement  must  be  a  formal  consent  in  writing  (k), 
and  need  not  apply  to  the  taking  of  the  whole  of  the  evidence  (Q. 
The  court  has  no  power  to  order  that  the  evidence  be  taken  in 
this  manner  though  a  party  who  unreasonably  withholds  his 
consent  may  be  ordered  to  pay  the  costs  of  the  motion  to  have  the 
evidence  taken  by  affidavit  (n). 

In  the  case  of  infants  or  persons  of  unsound  mind,  the  consent 
may  be  given  by  a  guardian  ad  litem  (o),  and  where  the  guardian 
ad  litem  of  an  infant  gives  his  consent  the  leave  of  the  court  is  not 
necessary  (p). 

Unless  the  agreement  states  that  the  evidence  shall  be  taken  by 
affidavit  only,  a  witness  present  in  court  for  the  purpose  of  being 
cross-examined  on  his  affidavit  may  give  fresh  evidence  on  behalf  of 
the  party  for  whom  he  has  made  the  affidavit  (^). 

A  consent  that  the  evidence  shall  be  taken  by  affidavit  is  equiva- 
lent to  an  agreement  that  the  action  shall  be  tried  by  a  judge 
without  a  jury  (r). 

838.  The  court,  if  it  considers  the  affidavit  unsatisfactory,  has 
power  to  exclude  affidavit  evidence  altogether,  and  to  direct  that  the 
same  shall  not  be  used,  but  that  witnesses  shall  be  examined  orally 
at  the  trial  (s). 

"Where,  after  the  agreement  has  been  made,  a  party  is  for  good 
cause  unable  to  obtain  affidavit  evidence,  the  proper  course  is  to 
take  out  a  summons  to  be  relieved  from  the  agreement.  The  court 
will,  in  a  proper  case,  order  that  a  reluctant  witness  be  examined 
viva  voce  at  the  trial,  or  will,  at  the  option  of  the  other  party,  dis- 
charge the  agreement  and  direct  that  all  the  evidence  be  taken  viva 
voce  (t)."^ 

An  applicant  is  at  liberty  to  read  the  respondent's  affidavits 
notwithstanding  the  objection  that  on  his  own  affidavits  no  case  is 
made  requiring  aii  answer  (a). 


if)  E.  S.  C,  Ord.  37,  r.  1. 

(Jc)  New  Westminster  Brewery  Co.  v.  Hannah  (1875),  1  Ch.  D.  278. 
it)  Miller  v.  Bwyer  (1891),  27  L.  E.  Ir.  510. 
(m)  Gardiner  Y.  Hardy,  [1876]  W.  N.  153. 
{n)  Patterson  v.  Wooler  (1876),  2  Oh.  D.  586. 

(o)  Knatchhull  v.  Fowle  (1876),  1  Oh.  D.  604  ;  Piggott  v.  Toogood,  [1904]  W.  IST. 
130;  see  Lawson  v.  Quare  (1887),  32  Sol.  Jo.  24,  where  Ohitty,  J.,  held  that 
in  certain  cases  it  was  not  right  that  counsel  on  behalf  of  infants  should  agree 
that  an  action  should  be  tried  on  affidavit  evidence. 

[p)  Fryer  v.  Wiseman  (1876),  45  L.  J.  (CH.)  199. 

{q)  Olossop  V.  Heston  and  Isleworth  Local  Board  (1878),  47  L.  J.  (CH.)  536. 
(r)  Brooke  v.  Wigg  (1878),  8  Oh.  D.  510,  C.  A. 
(s)  Lovell  V.  WalUs  (1883),  53  L.  J.  (cH.)  494. 

(<)  Warner  v.  Mosses  (1880),  16  Oh.  D.  100,  0.  A.;  and  see  Wiiifield  v. 
Shoolhred,  [1880]  W.  N.  192. 

(a)  Re  Margetson  and  Jones,  [1897]  2  Ch.  314,  317,  319. 
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Requiring 
presence  oi 
deponent 
at  trial. 


839.  In  the  absence  of  any  special  agreement  between  the  parties     Sect.  7. 
or  of  any  direction  of  the  court,  the  plaintiff  must  file  his  affidavits     Trial  on 
and  deliver  a  list  of  them  to  the  defendant  or  his  solicitor  within  Affidavits, 
fourteen  days  after  the  consent  for  taking  evidence  by  affidavit  has  PracticeT 
been  given  (b).    The  defendant  is  then  allowed  fourteen  days  within 

which  to  deliver  a  list  of  his  affidavits  (c).  Within  a  further  seven 
days  the  plaintiff  must  deliver  a  Jist  of  his  affidavits  in  reply,  which 
can  only  deal  with  matters  strictly  in  reply  {d).  If  affidavits  filed 
by  the  plaintiff  in  reply  are  not  confined  to  matters  strictly  in  reply, 
the  court  will  not  regard  them,  or  it  may  give  leave  to  the  defendant 
to  answer  them  (e). 

A  party  desiring  the  production  of  a  deponent  for  cross- 
examination  at  the  trial  may,  within  fourteen  days  next  after  the 
end  of  the  time  allowed  for  filing  affidavits  in  reply,  serve  upon  the 
party  on  whose  behalf  the  deponent  has  made  the  affidavit  a  notice 
requiring  the  production  of  the  deponent  at  the  trial  (/). 

The  notice  must  be  for  the  production  of  the  deponent  on 
the  occasion,  whatever  it  is,  on  which  the  inquiry  and  hearing 
and  determination  are  to  take  place,  and  the  affidavit  is  to  be 
used  (g). 

It  is  doubtful  whether  this  rule  applies  in  the  case  of  a  witness 
who  is  resident  beyond  the  jurisdiction  (h).  In  Admiralty  references, 
however,  a  deponent  who  is  a  party  to  the  action,  and  is  resident 
abroad,  may  be  required  by  the  registrar  to  attend  in  this  country 
for  cross-examination  (i). 

Where  notice  is  given  and  a  witness  is  not  produced,  his  affidavit 
cannot  be  used  as  evidence  unless  by  the  special  leave  of  the  court 
or  a  judge  {k).  This  penalty,  however,  does  not  relieve  a  party 
from  the  obligation  of  attending  at  his  own  expense  where  a 
subpoena  has  been  issued  {I). 

840.  The  fact  that   a  deponent  does  not  appear  before  an  Non-appear- 
examiner  to  be  cross-examined  is  no  ground  for  taking  his  evidence 
off'  the  file  before  the  hearing  {m). 

Leave  to  cross-examine  will  not  be  granted  until  the  affidavit 
evidence  is  complete  (n).    A  judge  in  chambers  may  refuse  to 


deponent. 


ih)  E.  S.  C,  Ord.  38,  r.  25. 

(c)  lUd.,  r.  26. 

(d)  Hid.,  r.  27.  This  order,  however,  has  not  altered  the  practice  which  has 
always  prevailed  in  the  Court  of  Chancery  of  allowing  a  plaintiff  to  file  affidavits 
in  reply  which  bring  forward  additional  witnesses  {Peacock  v.  Harper  (1877),  7 
Ch.  D."'648  ;  and  see  Adair  v.  Young  (1879),  40  L.  T.  61  ;  and  Roe  v.  Davies 
(1876),  2  Ch.  D.  729). 

(e)  Gilbert  v.  Comedy  Opera  Co.  (1880),  16  Ch.  D.  594. 
(/)  E.  S.  C,  Ord.  38,  r.  28. 

Ig)  Concha  v.  Concha  (1886),  11  App.  Cas.  541. 

[h)  De  Mora  v.  Concha  (1886),  32  Ch.  D,  133,  C.  A.,  per  BowEX,  L.J.,  at  p. 
143  ;  affirmed  sub  nom.  Concha  v.  Concha,  suyra*;  and  seeder  Lord  Herschell, 
X.C.,  at  p.  559. 

(t)  The  Parisian  (1887),  13  P.  D.  16. 

{k)  E.  S.  C,  Ord.  38,  r.  28. 

{I)  Re  Baker,  Connell  v.  Baker  (1885),  29  Ch.  D.  711;  R.  S.  C,  Ord.  37, 
r.  20. 

(m)  Meyrick  v.  Jo.mes  (1877),  46  L.  J.  (ch.)  579. 
(ti)  Muir  V.  Kirby  (1887),  32  Sol.  Jo.  139. 
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Evidence. 


Sect.  7. 

Trial  on 
Affidavits. 

No  power  of 
withdrawal. 

Cross- 
examination. 


Default 
actions 
in  rem  ; 
Admiralty 
references. 


Power  of 
court  to  order 
evidence  by 
affidavit. 


allow  a  party  to  adduce  further  evidence  after  the  evidence  has  been 
completed  and  that  party  has  cross-examined  (o). 

A  person,  whether  a  party  to  the  cause  or  not,  who  has  made  an 
affidavit,  cannot  withdraw  the  affidavit  when  cross-examination  is 
threatened 

A  deponent  can  be  cross-examined  under  this  rule,  even  where 
the  affidavit  has  not  been  used  by-  the  party  who  filed  it  {q). 

The  party  who  produces  a  deponent  for  cross-examination  is  not 
entitled  to  demand  the  expenses  thereof  from  the  party  requiring 
the  production  (r) ,  even  in  the  case  of  the  cross-examination  of  a 
deponent  not  at  the  trial  of  the  action,  but  before  a  master  in 
chambers  (s). 

A  party  can  compel  the  attendance  of  a  deponent  for  cross- 
examination  by  subpoena  (t) . 

Where  evidence  is  taken  by  affidavit,  the  affidavits  must  be  printed, 
and  notice  of  trial  must  be  given  at  the  same  time  after  the  close  of 
the  evidence  as  in  other  cases  is  provided  after  the  close  of  the 
pleadings  {a).  Further  affidavits  may,  however,  be  printed  with  the 
consent  of  all  interested  parties,  or  by  order  of  the  court  or  a  judge  (a), 
and  evidence  filed  after  notice  of  trial  may,  when  taken  under  a 
judge's  order,  be  used  at  the  trial  (b). 

841.  In  default  actions  in  rem,  and  in  references  in  Admiralty 
actions,  evidence  may  be  given  by  affidavit  (c),  but  it  is  in  the  dis- 
cretion of  the  registrar  to  refuse  to  give  weight  to  such  evidence 
until  after  cross-examination  of  a  deponent  on  his  affidavit,  and  a 
deponent  resident  abroad  may,  if  a  party  to  the  action,  be  required 
to  attend  in  this  country  for  cross-examination  (cZ).  In  actions  of 
limitation  of  liability,  where  the  defendant  only  puts  the  plaintiff 
to  proof  of  his  case,  without  raising  any  special  defence,  the  practice 
is  for  the  entire  evidence  to  be  given  on  affidavit ;  and  in  other 
contested  Admiralty  actions  certain  matters  are  in  practice  proved 
by  affidavit  (e) . 

Sub-Sect.  2. — By  Order  of  Court. 

842.  The  court  or  a  judge  may  for  sufficient  reason  order  that 
any  particular  fact  or  facts  may  be  proved  by  affidavit,  or  that  the 

(o)  Be  JDavies,  Issard  v.  Lambert  (1890),  44  Ch.  D.  253,  0.  A. 

(jP)  Be  Quartz  Hill  etc.  Co.,  Ex  parte  Younq  (1882),  21  Ch.  D.  642,  C.  A.  ; 
Clarke  Y.  Law  (1855),  2  K.  &  J.  28;  see  also  Fike  v.  Dickinson  (1873),  21  W.  E. 
862,  and  Be  Sykes's  Trusts  (1862),  2  John.  &  H.  415. 

{q)  Be  Ottaway,  Ex  parte  Child  (1882),  20  Ch.  D.  126,  C.  A.,  per  Jessel,  M.E., 
at  p.  127. 

(r)  E.  S.  C,  Ord.  38,  r.  28. 

(s)  Backhouse  v.  Alcock  (1885),  28  Ch.  D.  669 ;  and  see  Be  Baker,  Connell  v. 
Baker  (1885),  29  Ch.  D.  711,  Mansel  v.  Clanricarde  (1885),  54  L.  J.  (CH.)  982, 
and  Be  Working  Men's  Mutual  Society  (1882),  21  Ch.  D.  831.  . 

(t)  E.  S.  C,  Ord.  38,  r.  29.    As  to  subpoena  generally,  see  p.  577,  ante. 

(a)  Ibid.,  r.  30.  This  order  does  not  apply,  in  the  Probate,  Divorce,  and 
Admiralty  Division,  to  default  actions  in  rem,  or  to  references  in  actions,  or  to 
actions  for  limitation  of  liability,  unless  the  court  or  a  judge  shall  otherwise 
order. 

{b)  Waring  Y.  Laceif  (1876),  24  W.  E.  318. 

(c)  E.  S.  C.,  Ord.  37,  r.  2 ;  and  see  title  Admiralty,  Vol.  I.,  p.  119. 
id)  The  Farisian  (1887),  13  P.  D.  16. 
(e)  See  title  Admiralty,  Vol.  I.,  p.  110. 
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affidavit  of  any  witness  may  be  read  at  the  hearing  or  trial,  on  such      Sect.  7. 
conditions  as  may  be  thought  reasonable  (/).    The  rule  relates  only     Trial  on 
to  the  trial  of  an  action,  and  on  a  motion  for  judgment  the  court  Affidavits, 
has  no  power  to  order  that  the  evidence  be  taken  by  affidavit  (g). 

The  order  may  be  made  at  any  time  ;  thus,  in  administration 
actions,  the  court  has  power,  if  it  thinks  fit,  to  receive  affidavit 
evidence  on  further  consideration  after  the  chief  clerk  has  made  his 
certificate  (h). 

Again,  where  there  has  been  no  judgment  in  an  action,  but  merely 
an  order  in  chambers  for  accounts,  the  court,  on  further  considera- 
tion, may  allow  an  affidavit  to  be  read  which  has  not  been  before 
the  chief  clerk  (i). 

The  rule  as  to  proving  facts  by  affidavit  only  applies  to  the  proof 
of  isolated  facts,  and  the  court  will  not  allow  execution  and  attesta- 
tion of  a  will  to  be  proved  by  affidavit,  even  where  none  of  the 
parties  cited  have  appeared  {k),  though  where  it  appears  that 
every  effort  to  trace  the  attesting  witnesses  of  a  will  has  failed,  an 
affidavit  made  by  one  of  them  may  be  admitted  as  secondary  evidence 
of  execution  (/). 

The  following  are  instances  where  the  court  has  made  an  order  Examples, 
allowing  the  proof  of  isolated  facts  by  affidavit : — 

(1)  In  a  suit  for  revocation  of  probate  the  court  allowed  an 
affidavit  made  by  one  of  the  attesting  witnesses  eight  years  pre- 
viously to  be  admitted,  it  having  appeared  that  every  effort  had 
been  made  to  find  the  witness  (m). 

(2)  At  a  trial  on  viva  voce  evidence  an  affidavit  filed  on  an  inter- 
locutory motion  was  admitted,  although  the  deponent  was  since 
deceased,  and  had  not  been  cross-examined  (n). 

(3)  The  court  ordered  that  the  evidence  of  two  witnesses  resident 
in  New  South  "Wales  should  be  taken  on  affidavit  in  an  assessment 
of  damages  by  a  master  (o). 

843.  Where  it  appears  to  the  court  or  judge  that  the  other  When  order 
party  bond  fide  desires  the  production  of  a  witness  for  cross-  ^^^^ 
examination,  and  that  such  witness  can  be  produced,  no  order  will 
be  made  authorising  the  taking  of  the  evidence  of  such  witness  on 
affidavit  (p). 


refused.- 


(/)  E.  S.  a,  Ord.  37,  r.  1. 

(g)  Ellis  V.  Bohhhis  (1881),  50  L.  J.  (ch.)  512. 

(h)  May  v.  Neicton  (1887),  34  Ch.  D.  347 ;  and  see  Re  Revill,  Leigh  v.  Rumney 
(1886),  55  L.  T.  542,  where  on  further  consideration  of  an  administration  action 
an  affidavit  was  allowed  to  be  read  which  referred  to  the  evidence  of  one  of  the 
parties  between  judgment  and  further  consideration,  but  not  one  as  to  conduct 
of  party  before  the  action. 

I)  Re  Michael,  Dessau  v.  Leioin,  [1885]  W.  N.  104;  52  L.  T.  609. 
k)  Cook  V.  Tomlinson  (1876),  24  W.  E.  "851. 

(/)  Hayes  v.  Willis  (1906),  75  L.  J.  (p.)  86.  In  Drewitt  v.  Dreivitt  (1888),  58 
L.  T.  684,  an  afiidavit  made  under  similar  circumstances  was  allowed  to  be 
read  on  the  ground  that  the  witness  was  engaged  in  giving  evidence  in  another 
case. 

(m)  Qornall  v.  Mason  (1887),  12  P.  D.  142. 

In)  Elias  v.  Griffith  (1877),  46  L.  J.  (ch.)  806. 

(o)  Macdonald  v.  Antelme,  Patterson  &  Co.,  [1884]  W.  N.  72. 

Ip)  E.  S.  C,  Ord.  37,  r.  1. 
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Trial  on 
AlSdavits. 


This  provision  is  in  accordance  with  the  general  rule  that 
evidence  is  not  admissible  against  a  party  unless  that  party  has  the 
opportunity  of  testing  it  by  cross-examination  (q),  nor  does  the  fact 
that  an  affidavit  has  been  used  on  an  interlocutory  application  give 
any  right  to  read  it  at  the  trial  (r). 


Evidence 
in  county 
courts. 


Admiralty 
references. 


Sub-Sect.  3. — In  County  Court. 

844.  Evidence  in  the  county  court  must  ordinarily  be  given 
vivti  voce,  and  even  where  evidence  is  required  or  permitted  to  be 
taken  by  affidavit,  such  evidence  must  nevertheless  be  taken 
orally  on  oath  if  the  court,  on  any  application  at  or  before  the  trial, 
so  directs.  But  the  judge  may  at  any  time,  for  sufficient  reason, 
order  that  any  particular  fact  or  facts  may  be  proved  by  affidavit, 
on  such  conditions  as  he  may  think  reasonable  (a). 

Where,  however,  a  party  hona  fide  desires  the  production  of  a 
witness  for  cross-examination,  and  such  witness  can  be  produced, 
the  judge  will  not  order  his  evidence  to  be  given  by  affidavit  (6). 

Notice  of  intention  to  use  affidavits  at  the  trial  may  be  given, 
subject  to  compliance  with  the  conditions  imposed  (c). 

The  judge  may,  if  he  thinks  fit,  on  the  hearing  of  a  judgment 
summons,  admit  as  evidence  the  affidavit  of  a  judgment  creditor 
or  debtor  who  does  not  reside  within  the  district  of  the  court  where 
the  summons  is  heard  (cZ). 

In  proceedings  under  the  Trustee  Belief  Acts,  the  Trustee  Acts 
(other  than  proceedings  under  s.  42  of  the  Trustee  Act,  1893), 
or  relating  to  the  maintenance  or  advancement  of  infants,  or  under 
the  Settled  Land  Acts,  1882  to  1890,  or  the  Guardianship  of  Infants 
Act,  1886,  all  facts  are  to  be  proved  by  affidavit,  unless  the  judge 
otherwise  directs  (e). 

845.  On  an  assessment  of  damages  in  Admiralty  references, 
evidence  may  be  given  by  affidavit  where  a  witness  resides  not  less 
than  ten  miles  from  the  registrar's  office,  or  in  any  other  case  by 
consent  of  the  parties  (/).  The  adverse  party,  however,  has  the 
right  to  require  a  deponent  to  attend  the  reference  for  cross- 
examination  (/).  The  cross-examining  party  will  be  liable  to  pay 
the  costs  of  the  attendance  if  the  registrar  considers  that  it  was 
unnecessarily  called  for  (/). 


\q)  See  Allen  v.  Allen,  [1894]  P.  248,  0.  A.,  ^er  Lopes,  L.J.,  at  p.  253. 
;r)  FerUm  v.  S>later  (1875),  1  Ch.  D.  83  ;  Blachlurn  Union  y.  Brooks  (1877), 
7  Ch.  D.  68.  In  bankruptcy  proceedings  evidence  is  generally  given  by  affidavit, 
but  deponents  may  be  cross-examined  on  their  affidavits  by  notice  {Re  Octaivay, 
Ex  parte  Child  (1882),  20  Ch.  D.  126,  0.  A.).  As  to  Admiralty  actions,  see 
E.  S.  C,  Ord.  38,  rr.  28,  30,  and  The  Parisian  (1887),  13  P.  D.  16. 

(a)  County  Court  Eules,  Ord.  18,  r.  1 ;  and  title  County  Courts,  Vol.  VIII., 
p.  531. 

ih)  County  Court  Eules,  Ord.  18,  r.  2,    This  rule  corresponds  to  E.  S.  0., 
Ord.  37,  r.  1;  see  pp.  609  et  .scq.,  ante. 
(c)  See  title  County  Courts,  Vol.  VIII.,  p.  531. 
{d)  County  Court  Eules,  Ord.  25,  r.  37. 

(e)  County  Court  Eu.les,  Ord.  38,  r.  5.    This  rule  applies  to  applications  as 
to  funds  in  court  (CouDty  Court  Eules,  Ord.  38,  r.  23). 
(/)  County  Court  Eules,  Ord.  39,  r.  100. 
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Sect.  8. — Form  and  Contents  oj  Affidavits.  Sect.  8. 

846.  AflSdavits  are  to  be  drawn  up  in  the  first  person  (^),  and  Contents  of 
divided  into  paragraphs  numbered  consecutively,  each  of  which,  Affidavits. 

as  far  as  possible,  must  be  confined  to  a  distinct  portion  of  the   

subject.    Every  affidavit  must  be  written  or  printed  bookwise  (h). 

No  costs  are  to  be  allowed  in  respect  of  an  affidavit  which 
substantially  departs  from  the  rule  (i). 

Every  affidavit  must  be  intituled  in  the  cause  or  matter  in  which 
it  is  sworn,  but  the  names  of  the  first  plaintiff  and  defendant  are 
sufficient  where  there  are  more  than  one  ;  and  the  costs  of  any 
prolixity  are  to  be  disallowed  by  the  taxing  officer  (k). 

Every  affidavit  must  state  the  description  and  true  place  of  abode 
of  the  deponent,  and  where  there  is  more  than  one  deponent  the 
names  of  each  must  be  inserted  {I). 

An  affidavit  in  a  contemplated  action  should  be  intituled  both 
in  the  contemplated  action  and  in  the  matter  of  the  Judicature 
Acts  (m). 

847.  Affidavits  must  deal  only  with  facts  which  the  witness  can  Must  deal 
prove  of  his  own  knowledge,  except  on  interlocutory  applications,  ^^ith  facts, 
where  statements  as  to  a  deponent's  belief  are  admitted,  provided 

the  grounds  of  such  belief  are  stated,  but  not  otherwise  (n) .  An 


(g)  An  affidavit  made  in  the  third  person  sworn  in  the  United  States,  where 
it  is  the  practice  so  to  swear  them,  was  allowed  to  be  filed  in  Blarney  v.  Blarney, 
[1902]  W.  N.  138,  following  Re  Husband  (1865),  12  L.  T.  303. 

(A)  R.  S.  C,  Ord.  38,  r.  7.  Eor  formal  parts  of  an  affidavit,  see  Daniell's 
Chancery  Forms,  5th  ed.,  pp.  3 — 5;  Chitty's  Forms,  13th  ed.,  p.  744.  As  to 
commencement  of  affidavit,  see  Fhillijps  v.  Prentice  (1843),  2  Hare,  542;  Re 
Newton  (1860),  2  De  G.  F.  &  J.  3,  C.  A. ;  Allen  v.  Taylor  (1870),  L.  R.  10  Eq.  52. 

(t)  R.  S.  C,  Ord.  38,  r.  7.  The  court  has  power  to  receive  defective  affidavits 
under  Ord.  38,  r.  14 ;  see  Harlock  v.  Ashberry  (1883),  28  Sol.  Jo.  26  ;  Eddowes  v. 
Argentine  Loan  and  Agency  Co.  (1890),  59  L.  J.  (CH.)  392,  C.  A.  ;  Oates  v. 
BucUand  (1864),  13  W.  R.  67  ;  Re  Heymann,  Ex  parte  Heijmann  (1872),  7  Ch. 
App.  488  ;  Down  v.  Yearley,  [1874]  W.  N.  158;  Re  London  Asphalte  Co.  (1907), 
23  T.  L.  R.  406  ;  Underdown  v.  Stannard,  [1871]  W.  N.  171  ;  Pearson  v.  Wilcox 
(1853),  10  Hare,  App.,  xxxv. 

{k)  R.  S.  C,  Ord.  38,  r.  2;  see  Mackenzie  v.  Mackenzie  (1852),  5  De  G.  &  Sm. 
338;  Salvidge  v.  Tutton  (1869),  20  L.  T.  300  ;  Blarney  v.  Blarney,  supra;  Hawes 
V.  Bamford  (1839),  9  Sim.  653  ;  Re  Varteg  Lron  Works  Wesley  an  Chapel  (1853), 
10  Hare,  App.,  xxxvii.  ;  Fisher  v.  Coffey  (1855),  1  Jur.  (n.  s.)  956;  Undent- 
down  V.  Stannard,  supra;  Whiting  v.  Bassett  (1872),  L.  R.  14  Eq.  70.  As 
to  affidavit  verifying  a  statutory  declaration  made  abroad,  see  Practice  Note, 
[1907]  W.  N.  180,  and  Re  Llardwick,  Roswell  v.  Ilardwick  (1907),  123  L.  T.  Jo. 
322. 

[1)  R.  S.  C,  Ord.  38,  rr.  8,  9.  If  affidavit  of  all  deponents  is  taken  at  one 
time  it  is  sufficient  to  state  that  it  was  sworn  by  each  of  the  above-named  " 
deponents.  As  to  affidavits  by  parties  to  the  action,  see  Crockett  v.  Bishton 
(1815),  2  Madd.  446.  As  to  the  description  of  the  deponent,  see  a  Filing 
Department  Notice  (dated  December  4th,  1902),  and  Re  Orde  (1883),  24  Ch.  D. 
271,  C.  A. ;  Re  Horwood  (1886),  55  L.  T.  373,  0.  A. ;  Re  Dodsivorth,  Spence  v. 
Dodsworth,  [1891]  1  Ch.  657. 

(m)  Young  v.  Brassey  (1875),  1  Ch.  D.  277. 

[n)  R.  S.  C,  Ord.  38,  r.  3  ;  Re  New  Callao  Co.  (1882),  30  W.  R.  647 ;  Re  Young 
[J.  L.)  Manufacturing  Co.,  Ltd.,  [1900]  2  Ch.  753,  C.  A.  An  attested  copy  of  a 
document  may  be  exhibited  as  affording  grounds  for  belief,  although  no 
evidence  is  adduced  to  account  for  non-production  of  the  original  {Spencer  v. 
Bailey  (1892),  93  L.  T.  Jo.  223). 
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Evidence. 


Sect.  8.  affidavit  of  information  and  belief  must  state  the  source  of  informa- 
Form  and  tion  and  belief  (o). 

Contents  of  For  the  purpose  of  this  rule,  those  applications  only  are 
Affidavits,  considered  interlocutory  which  do  not  decide  the  rights  of  the 
parties,  but  are  made  for  the  purpose  of  keeping  things  in  statu  quo 
till  the  rights  can  be  decided,  or  for  the  purpose  of  obtaining  some 
direction  of  the  court  as  to  the  conduct  of  the  cause  (p). 

The  costs  of  affidavits  containing  unnecessary  matters  of  hearsay 
or  argumentative  matter,  or  copies  of  or  extracts  from  documents  (q), 
are  to  be  paid  by  the  party  filing  the  same  (r). 

The  court  has  an  inherent  right  to  take  an  affidavit  off  the  file 
for  prolixity  (s). 

The  court  may  order  any  matter  which  is  scandalous  to  be  struck 
out  from  any  affidavit,  and  may  order  the  costs  of  the  application 
to  be  paid  as  between  solicitor  and  client  (a). 
Corrections  Affidavits  containing  any  interlineation,  alteration,  or  erasure 
cannot,  as  a  rule,  be  read  without  leave  of  the  court,  unless  the 
alterations  are  initialled  by  the  officer  taking  the  affidavit  (b). 
Form  of  Unless  a  commissioner  to  administer  oaths  expresses  the  time 

jurat.  when  and  the  place  where  he  takes  an  affidavit,  it  will  not  be 

permitted  to  be  filed  or  enrolled  without  the  leave  of  the  court 
or  a  judge  (c).  A  commissioner  must  also  express  the  time  when 
and  the  place  where  he  does  any  other  act  incident  to  his  office  (d). 
He  should  state  his  title  as  commissioner  (e). 


(o)  Be  Young  {J.  L.)  Manufacturing  Co.,  Ltd.,  [1900]  2  Ch.  753,  0.  A. ;  Quartz 
HUl  Consolidated  Gold  Mining  Go.  v.  Beall  (1882),  20  Ch.  D.  501,  C.  A. ;  see 
also  Bonnard  v.  Ferryman,  [1891]  2  Ch.  269,  287,  288,  C.  A.;  Lumley  v. 
Oshorne,  [1901]  1  K.  B.  532  ;  Bidder  v.  Bridges  (1884),  26  Ch.  D.  1,  C.  A. 

(p)  Gilbert  v.  Endean  (1878),  9  Ch.  D.  259,  268,  269,  C.  A. ;  and  see  Bird  v. 
Lake  (1863),  1  Hem.  &  M.  111.  In  Be  Anthony  Birrell  Pearce  &  Co.,  Doig  v. 
Anthony  Birrell  Pearce  &  Co.,  Re  Same,  Groos  v.  Same,  [1899]  2  Ch.  50,  an 
affidavit  founded  on  statements  of  an  informant  who  might  have  been  subpoenaed 
was  not  allowed;  see  also  Be  Palmes,  Palmes  v.  B.,  [1901]  W.  N.  146,  and 
Practice  Note,  [1876]  W.  N.  59.  As  to  affidavit  evidence  on  a  motion  for 
judgment  when  there  is  an  infant  defendant,  see  Cheek  v.  Cheek,  [1910] 
W.  N.  37.  As  to  an  affidavit  verifying  a  cause  of  action  under  E.  S.  C,  Ord,  14, 
r.  1,  see  Lagos  v.  Grumvaldt,  [1910]  1  K.  B.  41,  and  compare  Chirgwin  v.  Russell 
(1910),  Times,  20th  October. 

{q)  Hirst  V.  Procter,  [1882]  W.  N.  12. 

(r)  E,  S.  C,  Ord.  38,  r.  3. 

(s)  Walker  v.  Poole  (1882),  2fCh.  D.  835;  Hill  v.  Hart-Davis  (1884),  26 
Ch.  D.  470,  C.  A. 

(a)  E.  S.  C,  Ord.  38,  r.  11.  For  cases  where  affidavits  were  ordered  to  be 
taken  off  the  file,  see  GoddardY.  Parr  (1855),  24  L.  J.  (cH.)  783 ;  Kernick  v.  Kernick 
(1864),  12  W.  E.  335  ;  Osmaston  v.  Land  Financiers  Association,  [1878]  W.  N. 
101.  As  to  expunging  such  matter  as  is  deemed  scandalous,  see  Warner  v. 
Mosses,  [1881]  W.  N.  69,  C.  A. ;  Cracknall  v.  Janson  (1879),  11  Ch.  D.  1, 
C.  A.,  per  Fey,  J.,  at  p.  13  ;  Re  Jessopp,  [1910]  W.  N.  128  (matter  irrelevant, 
but  not  scandalous,  cannot  be  struck  out). 

(6)  E.  S.  C,  Ord.  38,  r.  12;  see  GUI  v.  Gilhard  (1852),  9  Hare,  App.,  xvi. 
A  master  in  the  King's  Bench  Division  has  no  jurisdiction  to  initial  an  affidavit 
sworn  in  an  action  in  the  Chancery  Division  {Re  Cloake  (1891),  61  L.  J.  (ch.)  69). 

(c)  E.  S.  C,  Ord.  38,  r.  5. 

{d)  Lhid. 

(«)  Re  Chapman,  Ex  parte  Johnson  (1884),  26  Ch.  D.  338,  C.  A.  Other  cases  deal- 
ing  with  irregularities  in  the  jurat  are  R.  v.  Bloxham  [Lnhabitants)  (1814),  8  Jur. 
1117  ;  Eddotves  v.  Argentine  Loan  and  Agency  Co.  (1890),  59  L.  J.  (CH.)  392,  C.  A. 
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blind  or 
illiterate 
person. 


The  parties  cannot  waive  irregularities  in  the  form  of  a  jurat  (/),      Sect.  8. 
but  in  a  case  where  the  place  of  swearing  is  omitted  the  court  may    Form  and 
possibly  assume  that  the  place  was  within  the  area  in  which  the  Contents  of 
notary  before  whom  it  was  taken  was  certified  to  have  jurisdiction,  Affidavits, 
and  the  irregularity  may  be  overlooked  (g). 

Where  an  affidavit  is  sworn  by  a  blind  or  illiterate  person,  the  Affidavit  of 
officer  taking  the  affidavit  must  certify  that  it  was  read  over  in  ^^'"'^ 
his  presence  to  the  deponent,  and  that  the  latter  seemed  perfectly 
to  understand  it,  and  made  his  signature  in  the  presence  of  the 
officer  (/i).  It  is  not  sufficient  to  prove  that  the  affidavit  was  read 
over  to  the  witness  by  the  person  who  prepared  it,  and  that  the 
witness  appeared  to  understand  it  (i). 

Sect.  9. — Who  may  take  Affidavits, 

848.  Affidavits  may  be  sworn  in  England  before  a  judge,  district  ^-^o  may 
registrar,  commissioner  to    administer  oaths,  or  certain  other  take 
officers  empowered  by  statute  or  rule  to  administer  oaths  (/c).  affidavits. 

The  following  officers  are  empowered  to  administer  oaths  in 
matters  in  the  Supreme  Court : — (1)  Every  master  and  first  or 
second  class  clerk  in  the  filing  and  record  department  of  the 
Central  Office  {I) ;  (2)  chancery  masters  {m) ;  (3)  taxing  officers  {n) ; 
(4)  district  registrars  (o) ;  (5)  officers  of  the  court  or  other 
persons  directed  to  take  the  examination  of  any  person  or 
witness  (2?);  (6)  arbitrators  and  umpires  (5^) ;  (7)  commissioners 
to  administer  oaths  (r) ;  (8)  commissioners  appointed  under  the 
Commissioners  for  Oaths  Acts,  1889,  1890,  1891  (s) ;  (9)  first  and 
second  class  clerks  in  the  bills  of  sale  department  [t)  ;  (10)  first  and 
second  class  clerks  in  the  Crown  Office  (a). 

An  officer  of  the  court  or  other  person  directed  to  take  the 
examination  of  any  witness  or  person  may  administer  an  oath  (h). 

(/)  Filkington  v.  Himstvorth  (1835),  1  Y.  &  C.  (ex.)  612. 
\g)  Meek  v.  Ward  (1853),  10  Hare,  App.,  i. 

{h)  E.  S.  C,  Ord.  38,  r.  13  ;  see  Fernyhough  v.  Naylor  (1875),  23  W.  E.  228; 

 V.  Christopher  (1841),  11  Sim.  409.    The  attestation  by  a  master  is  evidence 

that  the  deponent  was  regularly  sworn,  and  that  the  signature  is  his  signature 
{R.  V.  Benson  (1810),  2  Camp.  508). 

(i)  Re  Longstaffe,  Blenkarn  v.  Longstaffe  (1884),  54  L.  J.  (OH.)  516  ;  but  see 
Verner  v.  Cochrane  (1889),  23  L.  E.  Ir.  422.  As  to  a  deponent  who  could  not 
sign  or  make  a  mark,  see  R.  v.  Holloway  (1901),  65  J.  P.  712. 

{k)  E.  S.  C,  Ord.  38,  r.  4. 

{I)  E.  S.  C,  Ord.  61,  r.  5. 

(m)  E.  S.  C,  Ord.  55,  r.  16.     Chancery  masters  were  formerly  styled  chief 
(n)  E.  S.  C.,Ord.  65,  r.  27  (25). 

(o)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  62  ;  E.  S.  C,  Ord.  35, 
r.  6. 

E.  S.  C,  Ord.  37,  r.  19;  see  Commissioners  for  Oaths  Act,  1889  (52  & 
63  Yict.  c.  10),  s.  2. 

(5)  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  s.  7  (a), 
(r)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  ss.  77,  82,  84. 
\s)  52  &  53  Vict.  c.  10 ;  53  &  54  Vict.  c.  7 ;  54  &  55  Vict.  c.  50. 
\t)  Bills  of  Sale  Acts  Eules,  r.  12. 
(a)  Crown  Office  Eules,  1906,  r.  7. 

(6)  E.  S.  C,  Ord.  37,  r.  19.  As  to  the  appointment  of  commissioners,  sea 
Commissioners  for  Oaths  Act,  1889  (52  &  53  Vict.  c.  10),  ss.  1,  2 ;  Judicature 
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Sect.  9. 
Who  may 

take 
Affidavits. 

Solicitor  to 
parties  to 
an  action. 


Affidavit 
made  out 
of  the 

Jurisdiction. 


No  affidavit  is  sufficient  if  sworn  before  the  party  on  whose 
behalf  the  affidavit  is  to  be  used,  or  before  his  soKcitor  or  his 
solicitor's  agent,  correspondent,  clerk,  or  partner  (c),  even  where 
the  affidavit  is  sworn  before  one  of  the  partners  of  the  country  firm 
of  solicitors  in  a  case  where  the  name  of  the  London  solicitors 
appears  alone  on  the  record  (d),  or  where  an  affidavit  is  sworn 
before  a  country  solicitor  who  is  the  "  correspondent"  of  the  party's 
London  solicitors  {e\ 

An  affidavit  of  the  execution  of  a  bill  of  sale  sworn  before  the 
solicitor  for  the  grantor  has  been  held  to  be  insufficient  (/). 

84:9.  In  places  out  of  the  jurisdiction  of  the  court,  which  are 
under  the  dominion  of  His  Majesty,  affidavits  may  be  sworn  and 
taken  before  any  judge,  court,  notary  public,  or  person  authorised 
to  administer  oaths  in  the  place  where  the  affidavit  is  taken  (g). 

In  foreign  parts,  out  of  His  Majesty's  dominions,  affida.vits  may 
be  sworn  before  any  of  His  Majesty's  consuls  or  vice-consuls  (/i), 
and  any  person  having  authority  to  administer  an  oath  in  a  place 
out  of  His  Majesty's  dominions  may  take  an  affidavit  required  to  be 
used  in  England  (i). 

Act,  1873  (36  &  37  Vict.  c.  66),  ss.  77,  82,  84.  As  to  the  duration  of  the  com- 
mission, see  Ward  v.  Gamgee  (1891),  65  L.  T.  610  ;  Shrapnel  v.  Oamgee  (1891), 
8  T.  L.  E.  9.  By  the  Oaths  Act,  1909  (9  Edw.  7,  c.  39),  s.  3,  the  word  "officer  " 
in  that  Act  means  and  includes  any  and  every  person  duly  authorised  to 
administer  oaths. 

(c)  E.  S.  C,  Ord.  38,  rr.  16, 17  ;  Be  Flogan  (1754),  3  Atk.  813  ;  Wood  v.  Harpur 
(1840),  3  Beav.  290;  HopUn  v.  Hophin  (1853),  10  Hare,  App.,  ii.  ;  Bourke 
V.  Davis  (1889),  44  Ch.  D.  110,  per  Kay,  J.,  at  p.  126.  By  the  Commissioners 
for  Oaths  Act,  1889  (52  &  53  Yict.  c.  10),  s.  1  (3),  a  commissioner  is  forbidden  to 
administer  an  oath  in  any  proceeding  in  which  he  is  solicitor  to  any  of  the 
parties,  or  in  which  he  is  interested. 

(d)  Northumherland  (Duke)  v.  Todd  (1878),  7  Ch.  D.  777. 

(e)  Parkinson  v.  Crawshay,  [1894]  W.  N.  85 ;  see  also  Foster  v.  Harvey  (No.  1) 
(1863),  11  W.  E.  899 ;  Be  Gregg,  Be  Prance  (1869),  L.  E.  9  Eq.  137. 

(/)  Baker  v.  Ambrose,  [1896]  2  Q.  B.  372. 
[g)  E.  S.  C,  Ord.  38,  r.  6. 

{h)  Ihid.  The  Commissioners  for  Oaths  Act,  1889  (52  &  53  Yict.  c.  10),  s_.  6, 
enacts  that  an  affi.davit  sworn  in  a  foreign  place  before  any  of  the  following 
officials  shall  be  as  effectual  as  if  duly  sworn  in  the  United  Kingdom  : — British 
ambassadors,  envoys,  ministers,  charges  d'affaires,  secretaries  of  an  embassy  or 
legation,  consuls-general,  consuls,  vice-consuls,  acting  consuls,  pro-consuls, 
consular  agents.  Acting  consuls-general,  acting  vice-consuls,  and  acting 
consular  agents  are  added  by  the  Commissioners  for  Oaths  Act,  1891  (54  &  55 
Yict.  c.  50),  s.  2. 

{i)  Commissioners  for  Oaths  Act,  1889  (52  &  53  Yict.  c.  10),  s.  3.  As  to  the 
application  of  this  Act  to  bankruptcy  affidavits,  see  Be  Magee,  Ex  parte  Magee 
(1885),  15  Q.  B.  D.  332.  As  to  the  necessity  for  an  affidavit  verifying  the 
signature  of  a  foreign  magistrate,  and  as  to  the  authority  of  such  magistrate, 
see  Omeallyy.  Newell  (1807),  8  Bast  364  ;  Raggitt  v.  /w/^(1854),  5  De  G.  M.  &  G-. 
910,  0.  A. ;  Be  EarVs  Trust  (1858),  4  K.  &  J.  300,  0.  A. ;  Mayne  v.  Butter  (1864), 
13  W.  E.  128  ;  Levitt  v.  Levitt  (1865),  2  Hem.  &  M.  626  ;  Ray  ward  v.  Stephens 
(1866),  36  L.  J.  (CH.)  135;  Be  Kenah's  Trusts  (1867),  15  W.  E.  781;  Lees  v. 
Lees,  [1868]  W.  N.  268;  Be  Davis's  Trusts  (1869),  L.  E.  8  Eq.  98;  Cooke  v. 
Wilby  (1884),  25  Ch.  D.  769  ;  De  Leon  v.  Hubbard,  [1883]  W.  N.  197  ;  Brittlebank 
V.  Smith  (1884),  50  L.  T.  491  ;  Cooper  v.  Moon,  [1884]  W.  N.  78  ;  Sharpe  v. 
Jacksori  (1904),  39  L.  J.  400 ;  Be  London  Asphalte  Co.  (1907),  23  T.  L.  E.  406  (an 
affidavit  sworn  in  Germany  before  a  notary  whose  signature  was  attested  by  the 
seal  of  the  British  Consulate  was  allowed  to  be  used,  although  the  attestation 
did  not  state  that  the  notary  was  qualified  to  administer  oaths). 
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In  India  affidavits  may  be  sworn  before  any  judge  or  official  of  a  Sect.  9. 

High  Court,  or  local  court  empowered  by  that  court  to  administer  Who  may 

oaths,  or  any  magistrate,  commanding  officer  of  any  military  station  take 

occupied  by  His  Majesty's  troops,  or  notary  public  (k).  Affidavits. 


Sect.  10. — Filing  and  Office  Copies  of  Affidavits. 


India. 


affidavits. 


850.  Every  affidavit  used  in  the  Supreme  Court  must  be  filed,  Filing 
and  must  have  indorsed  on  it  a  note  showing  on  whose  behalf  it  is  affidavits, 
filed  ;  no  affidavit  may  be  filed  or  used  wdthout  such  note,  except  by 
the  direction  of  the  court  {I) . 

With  the  exception  of  affidavits  used  in  Admiralty  and  Probate 
actions,  or  in  proceedings  on  the  Crown  side  of  the  King's  Bench 
Division,  or  in  a  district  registry  (in  which  cases  affidavits  are  filed 
in  the  Admiralty  or  Probate  registries,  or  the  Crown  Office  Depart- 
ment or  in  the  registry,  as  the  case  may  be),  every  affidavit  used 
must  be  filed  in  the  Central  Office 

It  is  the  duty  of  the  solicitor  to  the  party  who  has  sworn  and  Using 
used  an  affidavit  to  cause  it  to  be  filed,  and  where  affidavits  are  ^^}^^, 
used  in  chambers  before  being  filed  there  is  an  undertaking,  express 
or  implied,  that  they  shall  be  filed  (w). 

On  ex  parte  applications  unfiled  affidavits  are  allowed  to  be  read, 
on  an  undertaking  that  they  shall  be  filed,  but  an  unfiled  affidavit 
of  service  of  notice  of  motion  cannot  be  read,  where  the  defendant 
does  not  appear  (o). 

An  order  made  ex  parte  in  court  will  not,  except  by  the  leave  of 
the  court  or  a  judge,  be  of  any  force  unless  the  affidavit  on  which 
the  application  was  made  was  produced  or  filed  at  the  time  of 
making  the  motion  {p). 

Where  a  special  time  is  limited  for  filing  affidavits,  no  affidavit 
filed  after  that  time  may  be  used  except  by  leave  of  the  court  {q). 

Affidavits  are  not  allowed  to  be  taken  out  of  a  district  registry  or 


{k)  Stringer's  Oaths  and  Afiirmations,  3rd  ed.,  p.  51. 
{I)  E.  S.  0.,  Ord.  38,  r.  10. 

(m)  I  hid.  Affidavits  used  on  tke  revenue  side  are  filed  in  tke  King's 
Eemembrancer's  Department,  Eoom  176.  The  place  of  filing  is  the  Filing  and 
Eecord  Department,  Eooms  84  and  86.  Affidavits  for  use  on  appeal  should  be 
filed  with  the  officer  of  the  division  of  the  High  Court  from  which  the  appeal 
comes  {Watts  v.  Watts  (1876),  45  L.  J.  (ch.)  658,  C.  A.). 

[n)  Taylor  v.  Gates  (1895),  72  L.  T.  436,  C.  A.,  per  Lindley,  L.J.,  at  p.  437. 
Where  an  infant  appears  by  his  guardian  ad  litem,  E.  S.  C,  Ord.  16,  rr.  18,  19, 
provide  for  the  filing  of  an  affidavit  by  the  solicitor. 

(o)  Farrer  v.  Sykts  (1874),  43  L.  J.'(CH.)  392. 

Ip)  E.  S.  C,  Ord.  38,  r.  19  ;  and  see  Be  Ahbotfs  Trade-mark  (1904),  48 
Sol.  Jo.  351  ;  and  Be  King  &  Co.'s  Trade-mark,  [1892]  2  Ch.  462,  C.  A.  As 
to  time  for  filing  affidavits  for  use  at  trial,  see  E.  S.  C,  Ord.  38,  rr.  25 — 27. 
When  a  summons  has  been  adjourned  into  court,  evidence  filed  after  the  time 
fixed  in  chambers  for  filing  evidence  cannot  be  used  without  sjoecial  leave ; 
where  no  time  had  been  fixed,  evidence  filed  after  the  adjournment  into  court 
was  admitted  {Ee  Chifferiel,  Chiferiel  v.  Watson  (1888),  58  L.  T.  877).  ^  In 
references  in  Admiralty  actions  the  claim  and  affidavits  must  be  filed  within 
twelve  days  from  the  day  when  the  order  for  the  reference  is  made  ;  twelve  days 
are  then  allowed  for  filing  counter  affidavits,  six  days  only  being  allowed  for 
any  further  affidavits  (E.  S.  C,  Ord.  56,  rr.  2.  3). 

{q)  E.  S.  C,  Ord.  38,  r.  18. 
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Sect.  10. 
Filing  and 
Office 

Copies  of 
Affidavits. 


Office  copies. 


out  of  the  Central  Office  without  the  order  of  a  judge,  district 
registrar,  or  master  (?•). 

A  deposition  of  a  witness  filed  for  one  purpose  in  proceedings  in 
bankruptcy  may  be  used  against  him  as  an  admission  in  any  other 
proceeding  in  the  same  bankruptcy  (s). 

In  cases  where  an  original  affidavit  is  allowed  to  be  used,  it  must 
be  stamped  with  a  proper  filing  stamp  and  must,  when  used,  be 
delivered  to  the  proper  officer,  who  shall  send  it  to  be  filed. 

Office  copies  of  affidavits  may  always  be  used  where  the  original 
has  been  filed  and  the  copy  duly  authenticated  (t). 

The  parties  must  produce  office  copies  of  the  affidavits  they 
intend  to  read  {a).  The  office  copy  should  be  produced  by  the 
party  on  whose  behalf  the  affidavit  was  filed  (a),  except  in  the  case 
of  affidavits  filed  by  a  claimant  or  creditor  in  an  administration 
action  (6). 

In  cases  in  which  an  original  affidavit  can  be  used  it  is  not 
necessary  to  take  an  office  copy(c),  nor  is  an  office  copy  of  an 
affidavit  of  documents  necessary  {d). 


Actions  to 
perpetuate 
testimony. 


Sect.  11. — Action  for  Perpetuation  of  Testimony. 

851.  Actions  to  perpetuate  testimony  may  be  brought  by  any 
persons  who  would,  under  the  circumstances  alleged  by  them  to 
exist,  become  entitled  to  any  honour,  title,  dignity,  office,  or  estate 
on  the  happening  of  some  future  event  {e). 


Evidence 
for  use 
before 
foreign 
tribunals. 


Sect.  12. — Evidence  for  Use  before  Foreign  Tribunals. 

852.  Facilities  are  afforded  by  statute  (/)  for  taking  evidence 
in  His  Majesty's  dominions  in  relation  to  civil  and  criminal  matters 
for  use  before  foreign  tribunals. 

Where  it  is  made  to  appear  to  the  court  that  any  tribunal  of 
competent  jurisdiction  in  a  foreign  country  before  which  any  civil 
or  commercial  matter  or  any  criminal  matter  not  of  a  political 
character  is  pending  is  desirous  of  obtaining  the  testimony  of  any 
witness  within  the  jurisdiction  of  the  court,  the  court  may,  on  the 
ex  parte  application  (g)  of  a  person  duly  authorised  by  the  foreign 


(r)  E.  S.  C,  Ord.  35,  r.  22  ;  E.  S.  C,  Ord.  61,  r.  28. 

(s)  Be  Cooper,  Ex  parte  Hall  (1882),  19  Ch.  D.  580,  0.  A. 

(t)  E.  S.  C,  Ord.  38,  r.  15. 

(a)  E.  S.  C,  Ord.  66,  r.  1  (f),  (g). 

(&)  Marshall  v.  National  Provincial  Banh  of  England  (1892),  61  L.  J.  (CH.) 
465,  466.  As  to  tlie  proper  method  of  preparing  office  copies,  see  Coleman  n. 
Coleman,  [1905]  W.  N.  160. 

(c)  E.  S.  a,  Ord.  65,  r.  27  (53). 

(c^)  lUd.,  r.  27  (54). 

(e)  E.  S.  C,  Ord.  37,  r.  35 ;  see  title  Equity,  p.  44,  ante. 

if)  Foreign  Tribunals  Evidence  Act,  1856  (19  &  20  Yict.  c.  113),  which 
applies  only  to  civil  and  commercial  matters.  Its  provisions  are  extended  to 
criminal  matters,  other  than  those  of  a  political  character,  by  the  Extradition 
Act,  1870  (33  &  34  Yict.  c.  52),  s.  24.  _ 

{g)  The  order  for  examination  of  the  witness  may  be  obtained  ex  parte  from  a 
master  in  a  civil  matter,  and  from  the  judge  in  chambers  in  a  criminal  matter, 
upon  an  affidavit  of  the  matters  required  by  s.  I  of  the  Foreign  Tribunals 
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tribunal,  make  such  order  as  is  necessary  for  the  obtaining  of  the 
evidence  of  the  witness  (h). 

The  court  may  direct  that  the  examination  be  taken  in  the 
manner  requested  by,  or  stated  to  be  in  accordance  with  the 
practice  of,  the  foreign  court  for  which  the  evidence  is  being 
obtained  (i). 


Sect.  12. 

Evidence 
for  Use 
before 
Foreign 

Tribunals, 


Evidence  Act,  1856  (19  &  20  Yiet.  c.  113),  to  be  made  to  appear.  As  to  what 
evidence  of  such  matters  is  sufficient,  see  Simpson  v.  Hazard,  [1887]  W.  N.  115. 
The  application  is  in  certain  cases  made  by  the  solicitor  to  the  Treasury  (E.  S.  C, 
Ord.  37,  r.  60). 

{h)  Foreign  Tribunals  Evidence  Act,  1856  (19  &  20  Vict.  c.  113),  ss.  1,  2; 
Extradition  Act,  1870  (33  &  34  Vict.  c.  52),  s.  24  ;  E.  S.  C,  Ord.  37,  r.  54.  As 
to  the  form  of  order,  the  person  before  whom  the  examination  is  to  be  held,  and 
the  manner  in  which  the  examination  is  to  be  certified  and  forwarded,  see 
E.  S.  C,  Ord.  37,  rr.  55—57. 

(i)  E.  S.  C,  Ord.  37,  r.  58.  The  Foreign  Tribunals  Evidence  Act,  1856  (19  &  20 
Vict.  c.  113),  s.  3,  authorises  the  taking  of  evidence  on  oath  by  persons  acting 
as  examiners  under  any  order  made  in  pursuance  of  the  Act ;  s.  4  provides  for 
the  obtaining  by  a  witness  of  his  expenses  ;  s.  5  entitles  a  witness  to  refuse  to 
answer  incriminating  questions  and  any  other  questions  which  he  would  be 
entitled  to  refuse  to  answer  in  a  cause  pending  in  the  court  which  has  ordered 
his  examination.  E.  S.  C,  Ord.  37,  rr.  54 — 58,  apply  to  applications  under  the 
Evidence  by  Commission  Act,  1859  (22  Vict.  c.  20)  (E.  S.  C,  Ord.  37,  r.  59). 


EXAMINERS. 

See  Courts  ;  Evidence  ;  Practice  and  Procedure. 


EXCHANGE. 

See  Compulsory  Purchase  of  Land  and  Compensation;  Eeal 
Property  and  Chattels  Real  ;  Stock  Exchange. 
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EXCHEQUER. 

See  Constitutional  Law  ;  Eevenue. 


EXCHEQUER  BILLS. 

See  Bills  of  Exchange  etc. 


EXCISE. 

See  Intoxicating  Liquors;  Revenue. 


EXCOMMUNICATION. 

See  Ecclesiastical  Law. 
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EQUITY, 

accident,  bond  destroyed  or  lost,  relief  in  equity,  25 
profert  of,  dispensed  with  at  law,  26 
document,  under  hand,  lost  or  destroyed,  former  procedure  in  equity,  26 

where  lost  or  destroyed,  25 
executor,  loss  of  assets,  not  charged  with  in  equity,  27 
law,  cases  recognised  at,  25 
lease,  coal  mine,  deficiency  of  coal,  no  relief,  27 

rent  not  suspended,  in  case  of  fire,  27 
negotiable  instrument,  if  destroyed,  relief  at  law,  26 

lost,  equity  exercised  jurisdiction,  26 
personal  representative,  matters  done  in  course  of  business,  relief,  27 
policy,  insurance,  lost,  effect  of  decree  of  court  directing  payment,  26 
power,  defective  execution  of,  relief  in  equity,  27 
relief  in  equity  more  advantageous  than  at  law,  26 
how  far  concurrent,  25 
person  seeking,  in  equity  only  where  no  remedy  at  law,  25 
title  deeds  lost  or  destroyed,  26 
what  the  term  includes,  25 
will,  omission  to  make,  no  relief  in  equity,  27 
account,  action  for  at  law,  not  restrained  except  for  strong  considerations,  28 
assumpsit,  action  of,  formerly  at  law  for  balance  due,  27 
law,  actions  that  formerly  lay  at,  27 

mortgagor  and  mortgagee,  between,  property  out  of  jurisdiction,  66 
mutual,  accounts,  bill  for,  properly  brought  in  equity,  28 
of  profits,  option  in  plaintiff  to  have,  or  damages,  68 
plaintiff  seeking,  must  account,  72 
relief,  facilities  afforded  in  equity,  27 

in  equity,  reasons  for  assumed  jurisdiction,  27 

matters  of,  in  Chancery,  6,  10 
not  always  given  where  remedy  at  law,  28 
acquiescence,  breach  of  trust,  in,  by  cestui  que  trust,  effect  of,  172 

circumstances  raising  estoppel,  party  so  acquiescing  cannot  com- 
plain, 166 

upon  which  estoppel  rests,  166 
double  meaning  of  term,  166 
estoppel,  by,  elements  constituting,  167 

circumstances  upon  which  founded,  166,  167 
fiduciary  relationship  of  person  lying  by,  167 
fraud,  the  foundation  of  doctrine,  167 
ignorance  of  title,  prevents  application  of  doctrine,  168 
improvements,  in,  by  person  other  than  owner,  168 
innocent  purchaser,  in  purchase  by,  168 

land,  building  on,  of  another  knowing  him  to  be  the  true  owner, 
effect  of,  167 

lapse  of  time  of  no  importance,  the  estoppel  is  immediate,  166 

marriage  settlement,  ignorance  of  title  no  claim  to  relief  against,  168 

married  woman,  where  restrained  from  anticipation,  168 

notice  of  claim  avoids  equity  against  owner,  167 

operates  by  way  of  estoppel,  166 

person  lying  by,  must  state  his  adverse  title,  167 

rights  of  person  expending  money  on  another's  property,  168 

standing  by,  party,  without  objecting  to  dealings  of  another  adverse 

to  his  rights,  166 
while  person  acquires  what  he  thinks  is  a  good  title, 

167 

statutory  provision  relating  to,  166 
actual  notice,  agent,  to,  acting  within  scope  of  his  authority,  84 
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EQUITY— continued. 

actual  notice,  agent,  to,  affects  principal  whether  communicated  or  not,  84 
as  such,  must  be  in  same  transaction,  85 
employed  in  transaction,  84 
imputed  to  principal,  84 

knowledge  if  fraudulent,  not  imputed  to  principal,  81 

must  be  material  to  transaction,  85 

where  there  has  been  fraud,  84 
companies,  having  common  officer,  85 

with  common  officer,  of  matters  of  internal  regulation,  86 
Conveyancing  Act,  1882,  effect  of,  85 
corporation,  to,  to  whom  given,  84 
definition  of,  84 

fraud  by  agent,  must  be  independent  of  mere  concealment,  85 

matter  not  material  to  transaction,  85 

person  giving,  status  of,  when  given,  84 

purchaser  must  follow  up  matters  of  which  he  has,  87 

registration  not  affected  by,  under  Yorkshire  Registries  Act,  1884... 86 

rent,  adverse  claimant  in  receipt  of,  effect  of,  88 

solicitor,  one,  not  necessarily  agent  of  both  parties,  85 

where  knowledge  of,  imputed  to  principal,  84,  85 
ademption,  effect  of  decision  that  doctrine  applies,  135 

gifts  before  date  of  will  cannot  operate  as  an,  without  consent  of 
donee,  130 

legacy  to  son,  of,  by  subsequent  settlement  on  his  marriage,  134 
provision  by  will,  of,  by  subsequent  advance,  although  persons  to  whom 

limited  not  the  same,  135 
will,  beneficiary  under,  no  choice  between  provisions,  131 
administration,  administrator,  bond  of,  for  benefit  of  legatees  and  next  of  kin,  31 
assets,  available  for  creditor,  at  law,  in  equity,  34 
equitable,  subject  to  equity  only,  34 
general  liability  for  debts,  37 
land  as,  how  formerly  liable,  34 
legal  and  equitable,  distinction  between,  33 

meaning  of,  34 
not  important  since  Act  of 
1869. ..35 

order  of  distribution  not  affected  by  Act  of  1897... 37 
beneficiaries,  assets  marshalled  in  favour  of,  37 

order  of  liability  of  assets  for  distribution  among,  37 
right  to  marshal,  where  debts  charged  on  realty  and 
paid  out  of  personalty,  37 
Chancery,  Court  of,  how  jurisdiction  acquired,  30 
creditor,  advantages  to,  in  proceeding  in  equity,  31 
at  law  reached  only  legal  assets,  31 

deficiency  in  former  remedy  of,  against  deceased's  estate, 
31 

former  power  of  executor  as  to  debts  in -higher  degree,  31 
rales  relating  to  payment  of,  at  law,  in  equity,  33 
formerly  sued  for  himself,  afterwards  for  all  creditors,  31 
his  position  before  decree  dominus  litis,  31 
priority  gained  by  decree,  over  subsequent  judgment 

creditor,  33 
procedure  by,  where  real  estate  involved,  31 
proceedings  by  restrained,  when  general  decree  made,  33 
remedy  of,  after  judgment,  execution  de  bonis  testatoris, 

de  honis  propriis^  33 
right  of  executor  to  have  bill  dismissed  on  paying  debt 

and  costs,  31 
rights  of  persons  after  decree,  31 

to  goods  in  hands  of  sheriff  before  decree,  33 
specialty,  partly  paid  out  of  legal  assets,  deferred  as  to 

equitable,  33 
taking  assignment  of  administrator's  bond,  31 
where  execution  restrained,  33 
creditors,  action  at  common  law  by,  restrained  after  decree  for 
general,  32 

debts,  specialty  and  simple  contract,  effect  of  placing  on  equal 
footing,  35 
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administration,  decree,  effect  of,  for  general  administration,  32,  35 

or  judgment,  registration  whether  necessary  for  priority, 
35 

equitable  jurisdiction,  basis  of,  in,  32 

estate  duty,  effect  of  marshalling  on  descended  real  estate,  37 
executor,  affidavit  of  assets  by,  where  general  decree  made,  33 

creditor  partly  preferred  by,  subsequent  administration, 
36 

former  right  of  preference  of,  in  payment  of  creditors, 
36 

preference  by,  when  stopped  by  action,  36 
protection  of,  by  court  when  decree  made,  33 
retainer  by,  36 

assets  available  for,  in  what  degree,  36 

basis  of  right,  36 

exercisable  against  superior  debt  without 
notice,  37 

not  affected  by  administration  judgment,  37 
out  of  funds  in  court,  37 
right  of  preference  of,  since  Judicature  Acts,  36 
under  Act  of  1869... 36 
executors,  devise  to,  nature  of  assets,  34 

undisposed  of  residue,  trustees  of,  intention  of  will,  32 
heir-at-law,  no  right  of  retainer  for  simple  contract  debt  out  of 
realty,  36 

retainer,  not  where  legal  right  to  sue  in  trustees,  36 
right  of  retainer,  of  specialty  debts  where  heir  bound, 
36 

insolvent  estates,  effect  of  Judicature  Act,  64 

judgment,  against  executor,  priority  formerly  given  by,  35 

testator,  executor  cannot  discharge  himself  by 
paying  inferior  debts,  35 
notice  to  executor  presumed,  35 
priority  of  unregistered,  35 
registration  of,  statutory  provision,  35 
land,  devise  of,  for  payment  of  debts,  effect  of,  34 

former  proceedings  at  law  to  charge  with  debts,  34 
legatee,  action  by,  priority  of  debts  over  legacies,  32 
bill  by,  necessary  parties,  32 
equity  intervened  on  behalf  of,  31 

former  proceedings  by,  for  own  legacy,  then  generally, 
32 

remedy  at  law,  specific  legacy,  pecuniary  legacy, 
31 

proceedings  by,  in  Ecclesiastical  Court,  restrained  when 

bill  filed  in  equity,  32 
until  decree  in  proceedings  by,  other  legatees  or  creditors 

could  proceed,  32 
where  executor  admits  assets  and  otherwise,  32 
married  women,  separate  estate  of,  nature  of  assets,  34 
next  of  kin,  Ecclesiastical  Court  could  not  distribute  among,  32 
personal  representative,  whole  of  estate  devolves  on,  since  Land 

Transfer  Act,  189. ..737 
power,  appointment  under  general,  of  personal  property,  now  legal 

assets,  34 
real  estate  subject  to,  statu- 
tory provision,  34 
proceedings,  restraint  of,  in  other  courts,  32 
real  estate,  charge  on,  for  payment  of  debts,  under  will,  effect  of, 
35 

liability  of,  to  specialty  and  simple  contract  debts,  35 
no  charge  of  debts  on,  until  administration  decreed, 
35 

priority  of  specialty  debts  where  heir  bound,  35 
after -acquired  property,  assignment,  operation  of,  covenant  to  assign  when 
acquired,  74,  104 
defective  title,  person  conveying  for  value,  afterwards 
acquiring  good  title,  effect  of,  104 
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agent,  accountable  to  principal  for  secret  profits,  68 

actual  notice,  acting  within  scope  of  authority,  84 
affecting  principal,  84 
imputed  to  principal,  84 
material  to  transaction,  85 
must  be  in  same  transaction,  85 
to  fraudulent,  not  imputed  to  principal,  8i 

solicitor,  84 
where  there  has  been  fraud,  84 
claim  against,  by  principal  and  third  party,  57 
purchase  by,  for  principal,  not  allowed  to  retain,  75 
agreement  for  abandonment  of  criminal  prosecution  against  public  policy,  73 
appointment,  illusory,  when,  principle  of  relief,  70 
apportionment,  annuities,  when  formerly  apportioned,  29 

contract;,  application  of  rule  of  law  and  of  equity,.  28 
enjoyment,  interference  with,  ground  for,  in  equity,  29 

where  value  of  premises  diminished,, 
29 

executors  of  tenant  for  life  entitled  to  proportion  of  rent,  29 
interest  apportionable,  but  periodical  payments  neither  at  law  nor 

in  equity,  29 
law,  rule  of,  in  reference  to,  followed  in  equity,  28 
lease,  for  lessor's  life,  former  effect  of  lessor's  death,  29 
rent,  former  difference  in  respect  of  time  and  estate,  29 
rentcharge,  apportionment  at  equity,  29 

extinguishment  of  rights  to,  on  purchase  of  part  of 
land,  not  allowed  in  equity,  29 
rent  service,  on  severance  of  reversion,  apportionable,  29 
statute,  provision  by,  for,  of  periodical  payments,  29 
arbitration,  failing  of  mode  provided  for  settling  contract,  no  relief,  27 
assent,  devisee  or  legatee  by,  in  testator's  lifetime  to  parol  trust,  75 
assets,  legal  and  equitable,  33,  34,  35 
assignee,  equitable,  agreement  to  take  assignment,  97 

purchaser  for  value  with  notice  is  subject  to  equities,  78 
subject  to  all  equities  of  assignor  if  volunteer,  78 
assignment,  after-acquired  property,  basis  of  efficacy,  7 4 

operation  of,  as  covenant  to  assign,  104 
contingent  rights,  of,  former  policy  of  law  relating  to,  102 
debt,  by,  person  taking  may  use  as  a  set-off,  163 

equitable,  assignee  takes  subject  to  all  rights  existing  between  debtor 
•  and  assignee,  104 
basis  of,  operation  by  contract,  valuable  consideration,  102,^ 
103 

charge,  merely  a,  requires  valuable  consideration  to  support 
it,  103 

consideration,  not  necessary,  103 

effect  of,  assignor  trustee  for  assignee,  103 

notice,  consequences  of  omission  to  give,  103 

not  necessary  to  complete  title  of  assignee,  103 
operates  by  way  of  agreement  or  contract,  103 
registration  of,  under  Patents  and  Designs  Act,  1907,  effect 
of,  103 

voluntary,  when  absolute,  assignee  in  place  of  assignor,  103 
leaseholds,  of,  equitable,  64 

personal  property,  inter  vivos,  creating  successive  interests,  necessity 
for  trust,  96 

property  having  no  existence,  treatment  of,  in  equity,  74 
assumpsit,  action  of,  for  balance  of  account  due,  formerly  at  law,  27 
auxiliary  jurisdiction,  Chancery,  Court  of,  empowered  to  determine  questions  of 

law  since  1862... 43 
exercised  jurisdiction  in  aid  of  law,  42 
claims,  preventing  injury  to  third  persons,  from  conflicting, 
42 

discovery  of  facts  or  documents,  6 

evidence,  procuration  and  preservation  of,  42 

injunctions,  granted  in,  6 

the  use  of,  in  preventing  oppressive  enforce-  • 

ment  of  judgments,. 42 
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auxiliary  jurisdiction,  instruments,  void  or  voidable,  preventing  use  of,  42 
interpleader,  remedy  of,  6 
law,  prevails  in  matters  of  legal  right,  43 
matters,  subject  of  aid  of  equity  to  law,  42 
perpetuate  testimony,  suit  to,  6 

procedure,  applicable  to  rights  equitable  and  in  principal 
suit  43 

where  equitable  relief  depended  upon  legal 
right,  43 

proceedings,  restraint  of  or  facilitation  of,  at  law,  42 
property,  provision  for  safety  of,  pending  litigation  and 

when  out  of  possession,  42 
receiver,  appointment  of,  6 

right  of  law,  determination  of,  when  binding,  43 
rights  in  other  courts,  relation  to,  6,  42 

restraining  assertion  of  doubtful,  42 
suits,  avoiding  multiplicity  of,  in  respect  of  same  right,  42 
bankruptcy,  trustee  in,  takes  subject  to  prior  equities,  79 
bills  of  peace,  Chancery,  Court  of,  foundation  of  jurisdiction  to  entertain,  58 

claim  to  legal  right  by  two  persons,  one  cannot  sue  in  equity,  59 
common  right,  plaintiffs'  rights  differ  inter  se,  59 
copyholders  might  file  a  bill  where  fine  excessive,  58 
ejectment,  actions  of,  at  law,  restrained  in  equity  after  judgment,  59 
parties,  some  adverse  claimants  only  necessary,  59 
plaintiff,  result  favourable  to,  litigation  restrained,  59 
procedure,  where  title  legal,  58 
right,  in  what  cases  of,  resorted  to,  58 
of  common,  parties  necessary,  59 

way,  claim  of,  when  bill  might  be  filed,  58 
vexatious  litigation,  where  restrained,  59 
bond,  accident,  destroyed  or  lost,  relief,  25 
action  on  lost,  at  law,  7 

plea  of  accord  and  satisfaction,  64 
consideration,  illegal,  evidence  dehors,  former  aid  to  relief,  73 
defence,  payment  to  one  obligor  how  far  a,  64 
fraud  of  creditors,  where  in,  at  law,  in  equity,  20 
marriage,  where  given  before,  relief  in  equity,  20 
profert  of,  dispensed  with,  26 

relief  to  plaintiff  where  restrained  when  amount  under  penalty,  48,  49 

violation  of  condition  wilful,  151 
void  for  immoral  consideration,  no  relief  were  consideration  patent,  73 
boundaries,  lands,  of  adjoining  owners,  early  assistance  of  equity,  39 

wrongful  possession  by  defendant  must  be  shown,  39 
title,  clear  legal  in  plaintiff,  necessary  to  give  jurisdiction,  39 
building  scheme,  covenant  affecting  land  where  no  scheme,  102 

restrictive,  who  entitled  to  benefit,  101 
what  will  constitute  a,  101 
cancellation  of  documents,  agreement,  when  unenforceable,  what  will  justify 

relief,  53 

annuity,  deed  of,  when  void,  terms  of  cancellation,  53 
consideration,  illegality  of,  not  necessarily  ground  for 
relief,  54 

deed,  where  a  cloud  upon  title  to  land,  53 
defence  to  action  in  respect  of  document,  proper 
remedy,  54 

fraud,  constructive,  relief  to  party  subject  of,  53 

party  subject  of,  may  maintain  action  for,  53 
gambling  transactions,  instruments  given  in,  54 
ground  for,  to  entitle  party  to  relief,  52 
public  policy,  party  particeps  criminis,  relief  on 

grounds  of,  54 
relief,  equitable  right  to,  53,  54 
trustees,  charity,  lease  by,  set  aside  in  toto,  53 
void,  and  defect  apparent,  equity  does  not  interfere,  53 
defect  not  apparent,  relief  in  anticipation,  53 

"  caveat  emptor  "    See  fraud. 

cestui  que         assignee  of,  payment  of  share  of  fund  to,  by  trustee,  constructive 
notice,  88 
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cestui  que  trust,  breach  of  trust,  acquiescence  in,  172 

indemnity,  trustee'd  right  to,  may  be  followed,  97 
interest  of,  how  far  postponed,  79 

may  be  defeated,  89,  90 
intestacy  of,  when  part  of  land  not  sold,  effect  of  conversion,  106 
legal  estate,  burdens  incident  to,  borne  by  legal  owner,  not  by,  96 
right  of,  former,  merely  personal,  89 

now  equitable  estate  attaching  to  the  land,  89 
trust,  interest  in  subject  of,  vests  in,  79 
waiver  of  breach  of  trust  by,  effect  of,  166 
Chancery,  Court  of,  advantages  afforded  by,  7 

chancellor,  opinions  followed  by,  7,  8 

common  law  jurisdiction  of,  foundation,  4 

conflict  with  common  law,  termination  of,  5 

conveyancing  counsel,  appointment  of,  6 

encroachments  of,  protested  against,  5 

equity  jurisdiction,  development  of,  5 

establishment,  cause  of,  7 

Exchequer,  Court  of,  equity  side  transferred,  5 

history,  early,  authorities  for,  5 

injunction,  early  use  of,  5 

lunatics,  no  jurisdiction  in  regard  to,  10 

matters  formerly  referred  to,  5 

origin  of,  4 

petitions  for  redress,  4 

principles  of,  how  applied,  6,  9 

remedy  of,  where  legal,  lost,  6 

removal  of  defects  in,  6 

reports,  when  commenced,  5 

restraint  by,  of  proceedings  at  common  law,  3 

rights  enforced  in,  not  recognised  at  law,  6 

separate  existence,  cause  of,  5 

subpoena,  writ  of,  introduction  of,  5 

specific  performance,  as  alternative  remedy,  6,  11 

staff  of,  6 

trusts,  early  enforcement,  5 
charge,  agreement  to  execute  mortgage  on  request  does  not  create  immediate 
charge,  93 

enforcement  of,  when  created  by  will  or  settlement,  by  sale  only,  93 
chattels,  assignment  of  after-acquired,  64 
compensation  in  lieu  of  return,  13 
real  estate,  article  associated  with,  rights  in,  13 
specific  delivery,  decree  of,  12 
trust  of,  retention  of  article  in  breach  of,  13 
chose  in  action,  assignment,  equitable,  of,  notice  to  debtor  not  necessary,  98 
of  a  legal,  where  absolute  and  of  entire  debt,  103 
debtor,  after  notice  of  assignment,  cannot  diminish  rights  of 
assignee,  104 

rights  of,  against  assignor,  bound  by  instrument  creating, 
103 

notice  to  debtor,  priority  by,  79 
choses  in  action,  assignment,  effect  in  equity,  10 
collateral  warranty,  law,  no  interference  by  equity,  8 
commission,  evidence  by,  basis  of  jurisdiction  in  equity,  46 
proceedings,  restraint  of,  until  return  of,  46 
when  appointed  at  law,  46 
witnesses,  examination  of,  abroad  by,  46 
company,  security  by,  for  money  advanced  if  intra  vires,  if  ultra  vires,  effect  of,  74 
compromise.    See  mistake, 
concurrent  jurisdiction,  basis  of  in  equity,  10 

equity,  interference  with  law,  11 
multiplicity  of  suits,  avoided,  10 
nature  of,  6 

tithes,  equitable  jurisdiction,  10 
confirmation  of  invalid  transaction,  person  confirming  must  know  of  its  invalidity, 
166 

constructive  notice,  basis  of,  purchaser's  gross  negligence,  86 
before  Conveyancing  Act,  1882, ..86 
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constructive  no 'ice,  commercial  transactions,  does  not  apply  to,  88 
Coaveyancing  Act,  1882,  under,  87 

meaning  of  "ought  reasonably,"  87 
courts,  unwilling  to  apply,  88 

debentures,  notice  of  issue,  not  notice  of  contents,  88 
deed,  draft,  notice  of  preparation,  not  of  execution,  86 

notice  of,  within  period  for  which  title  investigated,  87 
definition  of,  86 

fraudulent  intention,  does  not  depend  on,  86 
latent  title,  purchaser  under  no  duty  to  inquire,  87 
neglect  to  inquire  to  whom  tenant  pays  rent  is  not,  of  lessor's 
interest,  88 

negotiable  securities,  not  implied  where  taken,  88 
policy  of  assurance,  mortgage  of,  applies  to,  88 
possession  is,  of  tenant's  rights,  .87 

of  title  deeds,  by  third  person,  88 
purchaser  is  bound  to  investigate  title  fully  to  avoid,  87 

treated  as  having,  of  defect  in  vendor's  title,  86 
registration  of  charge  by  deposit  of  deeds,  Yorkshire  Registries 
Act,  1884.. .87 
subsequent  registrable  document,  86,  87 
priority  by,  nature  of  notice  to  prevent,  86 
under  Patents  and  Designs  Act,  1907. ..87 
settlement,  notice  of,  86 

ship,  mortgage  of,  registration  of,  gains  priority,  87 
trustee  paying  share  of  fund  to  assignee  of  cestui  que  trust,  88 
contingent  remainders,  legal  estate  outstanding  in  mortgagee,  a  protection  to,  94 

protection  of,  legal  estate  vested  in  trustees,  93,  94 
contract,  agricultural  laud,  for  sale  of,  vendor  must  keep  cultivated,  99 
apportionment,  application  of  rule  as  to,  at  law,  in  equity,  28 
completion,  date  for,  does  not  affect  equitable  relation  of  parties,  100 
interests  of  parties  affected  by,  100 
of,  no  date  for,  what  is  the  time  for,  100 
enforcement  of,  by  specific  performance,  6,  11 
fire,  loss  by,  falls  on  purchaser,  99 

for  sale,  conversion  by,  contingent  upon  parties  being  entitled  to  specific 

performance,  74 
interest,  payment  of,  where  not  stipulated  under,  100 
land,  for  sale  of,  effect  of  signing,  98 

position  of  parties,  before  conveyance,  at  law,  98 

if  specific  performance  compellable, 
99 

money  due  under,  not  performed  by  defendant,  74 
part  performance  of,  for  sale  of  land,  effect  of,  65 
performance  by  one  party,  treatment  in  equity,  74 
public  policy,  where  against,  73 
purchaser,  deterioration  after  possession  by,  99 

entitled  to  accessions  to  value  from  date  of,  99 
takes  all  risks  from  date  of,  99 
service,  of,  part  performance  does  not  affect  application  of  Statute  of 
Frauds,  65 

third  person,  for  benefit  of,  such  person  is  cestui  que  trust,  97 
vendor,  a  trustee  for  purchaser,  99 

must  make  out  his  title  before  requiring  completion,  99 

take  reasonable  care  of  property  until  completion,  99 
retains  interest  in  subject  of,  pending  completion,  99 
vendor's  liability,  test  of,  reasonable  care,  99 
contribution,  basis  of,  30 

law  enforced  in  early  times,  at,  30 

payment  by  one  party  liable  releases  others  who  therefore  must 

contribute,  30  o 
principle  applies  where  all  parties  liable  to  common  demand,  30 
•  procedure  in  matters  of,  concurrent  at  law  and  equity,  30 
sureties,  as  between,  equitable  ground  for,  70 

surety,  no  contribution   where  liability  is  for  distinct   part  of 
principal  debt,  30 
position  of,  who  pays  debt  under  a  bond,  30 
wherein  rules  of  law  and  equity  relating  to,  differ,  30 
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conversion,  actual,  gives  no  fresh  title  to  proceeds  of  land,  107 
state,  intention  to  take  in,  113 
agreement  to  sell  land,  doctrine  applies,  110 

under  Lands  Clauses  Act,  1845,  effect  on,  110 
beneficiaries  of  money  to  be  laid  out  in  land,  each  can  elect,  113 
capital  money  "  at  home,"  effect  on  trust,  116 
meaning  of,  116 
receipt  by  beneficiary  discharges  trust,  115 
cestui  que  trust,  intestacy  of,  where  part  of  land  not  sold,  106 

proceeds  of  sale  or  money  to  be  invested  passing 

under  will  or  intestacy  of,  106 
under  residuary  bequest  by,  106 
character  in  which  property  results,  how  decided,  109 
circumstances  from  which  it  arises,  104 
consequences  of,  must  follow,  where  rightly  made,  111 
contingency,  where  depending  on,  108 
contract,  principle  applied  from  date  of,  110 

signing  of,  marks  date  of  conversion,  110 
where  unenforceable,  doctrine  does  not  apply,  110 
court,  sales  by  the,  property  converted  out  and  out,  112 

under  order  of.  111 
date  of,  not  affected  by  express  direction  as  to  time  of  sale,  108 
death  of  testator,  from,  when  directed  by  will,  107 
declaration  merely  that  personalty  shall  devolve  as  realty,  or  vice  versa, 
105 

deed,  intention  of,  property  to  remain  as  existing  until  future  date,  108 
partial  failure  of  purposes,  property  results  to  settlor,  110 
total  failure  of  purposes,  effect  of,  110 

or  partial  failure,  principle  same  as  in  will,  110 
when  dii'ected  by,  operates  from  delivery,  107 
devise  of  share  in  specific  estate  taken  under  a  will,  effect  of,  if 
converted,  107 

directed  in  certain  event,  which  exists  at  testator's  death,  105 
direction  that  proceeds  be  considered  to  all  intents  and  purposes 
personal  estate,  105 
to  change  nature  of  property  must  be  imperative,  105 
convert  must  be  effectual,  105 

resettle  "hereditaments  "  subject  to  a  settlement,  when  it 
extends  to  money,  107 
doctrine  of,  rule  giving  rise  to,  104 
dower,  effect  of  Dower  Act,  1833  ..107 

would  probably  attach  where  money  theoretically  converted, 
107 

effect  of  application  of  doctrine  on  land,  money,  104 

elect,  person  to,  must  be  sui  juris,  114 

election  form  of,  implication  from  limitations,  116 

mere  receipt  of  income  does  not  raise  presumption  of,  115 

presumed  from  circumstances,  115 

to  take  in  unconverted  state  may  be  express  and  by  parol,  115 
land,  when  presumed,  115 
escheat  to  Crown,  effect  of  Intestates  Estates  Act,  1884. ..107 
express  direction  not  essential,  105 

felony,  formerly  money  was  saved  by  notional  conversion  in  cases  of, 
107 

fund  described  as  money  agreed  to  be  laid  out  in  land,  107 
.  heir-at-law,  how  he  takes,  where  partial  failure  of  purpose,  109 

heir,  no  equity  in  favour  of,  against  personal  representative,  when,  116 
rights  of,  what  is  necessary  to  deprive  of,  under  intestacy,  105 

income,  intermediate,  where  conversion  postponed,  108 

infant,  cannot  elect  to  take  money  or  land  subject. to,  114 
for  bepefit  of,  court  will  elect,  114 
sale  of  land  of,  when  doctrine  applicable,  112 

jointress,  where  person  interested  as,  113 

jurisdiction  of  equity,  exclusive,  10,  104 

land,  holding  for  two  years  too  short  for  presumption  of  reconversion, 
115 

money  invested  in,  limitation  to  heirs  of  beneficiary,  116 
lease,  with  option  of  purchase,  grant  of,  no  presumption  of  election,  115 
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conyersion,  lease,  with  reservation  of  rent  to  grantor  and  heirs,  indication  of 
intention,  116 

limitations  applicable  to  investment  in  realty,  no  option,  105 
to  "  heirs  "  not  sufficient  to  convert  into  realty,  105 
lunatic  cannot  elect,  but  the  court  can  on  his'behalf,  114 

compulsory  sale  of  land  of,  does  not  efiect,  111 
married  woman  can  elect  when  her  interest  is  separate  estate,  114 

electing  to  take  land  unconverted  by  deed  acknow- 
ledged, 114 

money  in  court  in  partition  action,  how  paid  out,  114 
subject  to  be  laid  out  in  land,  former  practice, 
il4 

where  entitled  to  proceeds  of  sale  of.  land  as  non- 
separate  property,  114 
money  directed  to  be  laid  out  in  land,  total  failure  of  purposes  of, 
109 

to  be  paid  by  ancestor,  trusts  becoming  exhausted,  effect  of,  107 
mortgagee  in  possession,  death  of,  while  statute  running  in  his  favour, 
112 

sale  by,  after  mortgagor's  death,  112 

surplus  unpaid  at  death  of  mortgagor,  112 
next  of  kin,  where  partial  failure  of  purposes,  109 
none,  where  land  directed  to  be  sold  and  proceeds  re-invested  in  land, 
104 

mere  power  to  sell  or  direction  optional,  105 
option  codicil  confirming  will,  effect  of,  111 

death  of  vendor  before  exercise  of.  111 
effect  of  exercise.  111 

of  purchase,  agreement  for,  made  after  wiU  containing  specific 
devise,  111 

rule  where  vendor  dying  testate  or  intestate.  111 
parol  contract  of  ancestor,  adopted  and  carried  out,  doctrine  applies, 
110 

portioners,  where  there  are,  reconversion  of  money,  113 
power,  disposition  under,  effect  of ,  1 1 1 

involving  change  in  nature  of  property.  111 
partial  failure,  111 
when  conversion  takes  place.  111 
mere,  generally  does  not  effect,  105 
to  sell,  discretionary,  exercise  required  by  trusts,  106 
for  purpose  of  distribution,  none  till  sale,  105 
principles  underlying  doctrine  of,  104 
remainderman  can  elect  to  take  unconverted,  113 
rents  and  profits  pending  sale,  to  whom  payable,  108 
sale,  power  to  postpone,  effect  on,  of  vesting  of  share  in  possession,  113 

under  Partition  Acts,  beneficiary  dying  before  payment,  112 
settled  land,  compulsory  sale  of,  does  not  effect,  110 
settlement,  covenant  to  lay  out  money  in  purchase  of  land,  effect 
where  money  "  at  home,"  116 
of  land  or  money,  where  doctrine  applies,  105 
tenancy  by  the  curtesy,  where  money  theoretically  converted,  107 
tenant  in  tail,  election  under  disentailing  deed,  113 

entitled  to  money  in  court  under  Lands  Clauses  Act, 

1845. ..114 
power  of,  under  old  law,  113 
timber  on  settled  land,  character  of  proceeds,  112 
trust  for,  at  request  of  specified  person,  106 

dealings  by  beneficiary  without  actual  receipt,  effect  of,  116 
investment  in  land  generally,  not  included  in  devise  of  land 

in  particular  county,  107 
on  joint  request  of  two  persons,  106  ^ 
partial  failure  of  purposes,  effect  of,  109 
property  vested  in  absolute  owner,  112 
sale,  effect  of,  until  election  to  reconvert  by  all  owners,  113 

void  under  rule  against  perpetuities,  none,  104 
where  discretion  given  as  to  form  property  to  take,  106 
implied,  106 

language  of,  shows  consent  essential,  106 
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EQUITY— continued. 

conversion,  trust  for,  where  specified  consent  required,  106 
trustee,  by,  effect  of,  111 

for  sale  when  also  remainderman,  and  object  payment  of 
debts,  reconversion,  115 
vendor,  'death  of,  before  exercise  of  option,  effect  on  heir  or  devisee,  111 
where  contract  goes  off  after,  110 
in  agreement  for  option  or  will  can  indicate  intention  as  *o 
proceeds,  111 
when  effected,  how  treated,  106 
will,  in,  bequest  of  money  to  be  laid  out  in  land,  105 
trust  for  sale  in,  105 
conveyance,  equitable  interest,  of,  an  innocent  conveyance,  79 
form  of,  absolute,  where  held  a  mortgage,  75 
set  aside  as  against  purchaser,  on  terms,  78,  79 
repayment  of  money  paid  on,  90 
copyholds,  descent  of  equitable  estate  in,  94 

fine,  where  excessive,  copyholder's  right  to  bill  of  peace,  59 
copyright,  infringement  of,  account  in  action  for,  principle  of,  68 

libellous  or  immoral  publications,  73 
Court  of  Bequests,  establishment  and  early  abolition,  5 

poor  suitors,  relief  granted  to,  5 
covenant,  charge  created  by,  in  settlement,  93 

no,  by,  where  lands  unascertained  or  settlor  has  option,  93 
under  power,  covenantor  becoming  insane,  93 
covenantor  being  also  covenantee,  no  relief,  69 
deed  of  separation,  in,  to  live  apart  enforced,  73 
equitable  claim  under,  when  supported,  69 

marriage  settlement,  in,  to  become  freeman  of  City  of  London,  death 

before  admission,  74 
restrictive,  binding  on  equitable  owners  with  or  without  notice,  100 

building  scheme,  absence  of,  rights  of  subsequent  purchasers, 
102 

under,    benefit    extends    to  purchasers 
severally,  101 

disclosure  of,  after  contract,  purchaser  can  refuse  to  com- 
plete, 101 

disseisee,  bound  by  equity  arising  out  of,  89,  90 
enforceable,  will  not  be,  if  character  of  neighbourhood  altered, 
102 

idterest,  nature  of,  created  by,  a  negative  easement,  100 

Lands  Clauses  Act,  purchase  under,  effect  of,  102 

land,  in  leases  of,  runs  with  the  reversion  and  term  at  law,  100 

relating  to,  otherwise  than  under  lease,  100 
legal  owner,  when  binding  on,  100 
negative,  burden  of,  equitable  doctrine  relating  to,  100 
perpetuities,  not  obnoxious  to  rule  against,  101 
positive  in  form,  but  negative  in  substance  is  enforceable  as, 
102 

property,  changed  user  of,  acquiesced  in,  unenforceable,  102 
purchaser  of  neighbouring  plot,  absence  of  building  scheme, 
102 

rights  of,  adjoining  lots  sold  under  similar,  101 
who  is  shown  building  plan,  qucere  entitled  to 
benefit  of,  101 
registration  of,  effect  of,  101 

relating  to  thing  not  i7i  esse  at  time  of  demise,  when  binding 
100 

released,  where  long  enjoyment  inconsistent  with,  102 
vendor  under  building  scheme  may  reserve  right  to  dispense 
with,  101 

ships,  d6)ctrine  relating  to  notice,  applies  to,  101 

void,  at  law,  no  relief,  69 
creditors,  equitable  lien  of,  how  enforced,  93 

execution,  take  subject  to  prior  equities,  79 

judgment,  take  subject  to  prior  equities,  79 
customary  freeholds,  death  of  mortgagor,  heriot  not  payable,  95 
damages^  claim  for,  equitable  relief  maybe  without  prejudice  to,  67 
loss  caused  by  fraudulent  prospectus,  67 
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de  bene  esse,  bill,  aid  of  Chancery  by,  to  action  at  law,  46 
nature  of,  its  object,  46 
trial,  depositions  taken  in  suit,  when  used  at,  46 
'^eed,  title,  accident,  destroyed  by,  26 

possession  established  by  decree,  26 
defendant,  death  of,  tort,  action  in  nature  of,  effect  of,  68 

property  appropriated  as  result  of,  relief,  63 
delivery  up  and  cancellation  of  documents,  52 
deposit  of  title  deed,  foundation  of  equitable  charge,  71 

deeds,  advances,  further,  when  covered  by,  92 

agreement  to  execute  legal  mortgage,  treated  as,  93 
devisee,  gift  to,  upon  parol  trust,  75 

discovery,  bill  of,  and  bill  for  discovery  and  relief,  distinction,  44 
limitation  of  extent  of,  44 
relief  sought  by  plaintiff  in,  effect  of  relief,  44 
what  was  necessary  to  maintain  in  equity,  44 
where  allowed,  44 

equity,  discovery  on  oath  of  defendant  compelled  in,  43 
jurisdiction  assumed  through,  43 

property,  not  granted  against  purchasers  of,  for  valuable  consideration 
without  notice,  44 

purchaser  for  value  without  notice,  plea  of,  now  no  bar  to,  65 

remedy  of,  assisting  law,  43 

right  to,  usually  gave  right  to  substantial  relief  in  equity,  43 
distribution  of  property,  aim  of  equity,  70 
documents,  delivery  up  and  cancellation  of,  52 

donatio  mortis  causa,  bequest  of  same  amount  later,  no  satisfaction,  130 
dower,  account,  decree  for,  of  rents  and  profits  from  husband's  death,  42 

basis  of  jurisdiction  of  Court  of  Chancery  in,  41 

discovery  and  valuation  of  lands,  41 

equitable  estates,  allowed  out  of.  Dower  Act,  1833. ..96 

equity  of  redemption,  allowed  out  of,  96 

legal  estate,  incident  of,  not  of  equitable,  95 

not  out  of  equitable  estate,  basis  of  principle,  95 

prevented  by  satisfied  term,  or  mortgage  for  term  of  years,  relief  in  equity, 
42 

relief,  nature  of,  in  equity,  42 

rule  that  "  equity  looks  on  that  as  done  which  ought  to  be  done  "  does  not 

apply,  73 
satisfied  term,  removal  of,  7,  41 

term  of  years,  not  removed  as  against  a  purchaser,  42 
title  of  widow,  good  against  purchaser  for  value  without  notice  though  with 
legal  estate,  42 

trust  estate  existing  at  date  of  marriage,  none  formerly  out  of,  96 
trustee,  where  legal  estate  in,  dowress  took  subject  to  trust,  95 
widow,  formerly  not  entitled  to  discovery  against  purchaser  for  value 
without  notice,  42 
duress.    See  fraud. 

Durham  and  Lancaster,  Chancery  Courts.    See  title  Couets,  Vol.  IX.,  pp.  120 — 
127. ..5 

election,  action  pending,  accounts  and  inquiries  necessary  for,  can  be  taken  in 
same,  124 

assent  of  parties,  arrangement  with,  not  readily  disturbed,  126 
beneficiary,  after  paying  compensation,  entitled  to  surplus  remaining, 
123 

also  entitled  as  next  of  kin  of  owner  of  property  disposed  of 

by  testator,  124 
benefits  conferred  on,  treated  as  compensation  fund,  123 
claim  by,  in  own  right  must  be  matured  at  death  of  testator, 

124 

deriving  title  from  third  party  who  elected  and  paid  com* 
pensation,  124 
under  true  owner  at  time  of  testator's  death, 
124 

duty  imposed  on,  to  compensate,  is  such  as  will  furnish 

ground  for  action,  123 
election  by  one,  not  binding  on  others  interested  in  same 

property  disposed  of  by  testator,  125 
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election,  beneficiary,  keeping  his  own  property,  need  not  abandon  all  benefits 
conferred  by  instrument,  122 
under  will,  taking  property  under  derivative  title  after 
testator's  death.  124 
case  for,  cannot  arise,  unless  there  is  a  fund  for  compensation,  123 
compensation  by  persons  electing  against  will,  is  included  in  benefits 

taken  by  persons  to  whom  paid,  125 
co-owners,  devise  of  property  by  one  without  restriction  of  share,  122 
Crown,  grant  from,  application  of  doctrine  doubtful,  118 
death  of  person  to  elect,  obligation  to  compensate  falls  on  persons  suc- 
ceeding to  fund  for  compensation,  123 
debt,  release  of,  due  to  third  party  upon  whom  a  benefit  is  conferred,  119 
deeds  and  other  instruments  inter  vivos,  doctrine  equally  applicable,  118 
devise,  property  must  be  specifically  described  to  apply  doctrine,  120 

to  heir-at-law  whose  property  disposed  of  to  another,  he  must 
elect,  119 
doctrine  of,  116,  122 

applicable  to  all  classes  of  interests  and  persons,  119 
not  where  property  inalienable,  117 

requisites  of,  117 
enjoying  benefits  of  will,  creates  presumption  of,  126 
erroneous  disposition,  application  of  doctrine,  118 
election,  evidence  of,  126 

testator's  intention,  121 
fact,  a  question  of,  and  must  be  so  ascertained,  125 
generally,  free  disposable  property  must  be  given  to  person  put  to,  123 
gift,  failure  of,  in  codicil,  legatee  being  also  residuary  legatee,  no  election 
under  will,  117 
through  inability  to  take,  effect  on  residuary  legatee,  117 
of  property  of  another,  who  benefits  under  the  will,  intention  pre- 
sumed, 118 

one  aggregate,  of  beneficial  and  onerous   legacies,  legatee  must 
accept  or  reject  both,  117 
gifts,  beneficial  and  onerous,  doctrine  not  applicable  where  distinct,  117 
heir,  enjoyment  of  lands  by,  ineffectually  devised  to  him  for  limited 

interest,  presumption,  126 
heirlooms,  doctrine  not  applicable  to,  117 
ignorance  of  rights,  prevents  implied  election,  126 
illegality,  doctrine  not  available  to  cure,  119 
implied,  binding  on  representatives  of  person  electing,  126 

if  not  clear,  representatives  may  elect  on  offering  compensation, 
126 

question  usually  arises  where  party  has  died,  126 
requirements  of,  125 
incumbrances,  devise  inconsistent  with  continuance  of,  incumbrancers' 
beneficiaries,  122 
subject  to,  does  not  of  itself  raise  case  for,  122 
infant,  court  will  elect  for  with  or  without  inquiry,  128 
joint  interest  of  wife  in  stock  bequeathed  to  third  party,  benefits  also 

conferred  on  wife,  she  must  elect,  122 
legacy,  receipt  of,  shows  intention  to  take  under  will,  126 
legatees  required  by  testator  to  take  in  satisfaction  of  debts,  doctrine 

not  excluded,  118 
life  interest  only,  testator  disposing  of  property,  no  case  for,  122 
lunatic,  not  so  found,  ^^^a^i-committee  elects  under  direction  of  court, 
127,  128 

so  found,  committee  elects  under  direction  of  court,  127 
married  woman,  ante-nuptial  settlement,  confirmation  of,  127 

bound  by  settlement  if  not  repudiated  within  reasonable 

time  after  majority,  127 
by,  depends  upon  her  capacity  to  deal  with  property,  126 

distinguished  from  election  proper,  127 
court  will  direct  inquiry  and  elect  in  appropriate  pro- 
ceedings, 127 

effect  of  restraint  on  property  passing  under  instrument 

and  not  so  passing,  126 
electing  to  confirm  settlement  after  attaining  majority, 

effect  of,  127 
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election,  married  woman,  legacy  to,  conditionally  on  her  conveying  restrained 

property  fails,  126 
property  disposed  of,  if  her  separate  estate,  she  elects  as 
feme  sole,  127 
if  not  separate  estate,  formalities  to 
be  observed,  127 
restrained  from  anticipating  either  property  cannot 
elect,  126 

restraint  on  anticipation  shows  intention  of  testator  not 
-  :  to  put  her  to,  126 

settlement  of  separate  property  while  an  infant,  127 
taking  benefits  in  property  of  others  under  post-nuptial 

settlement,  127 
testator  disposing  of  property  of,  husband  administrator 

and  benefiting,  124 
will  of,  rights  of  husband  and  benefits  under,  whether 
he  must  elect,  120 
where  void,  heir  or  next  of  kin,  not  put  to 
election,  120 

mistake,  under,  or  before  rights  ascertained,  not  binding,  125 
next  of  kin  not  bound  by  election  hj  administrator,  125 
obligation  to  elect,  enjoyment  with  knowledge  of,  creates  presumption, 
126 

paraphernalia,  bequest  of  husband  of,  "all  his  jewels,"  effect  on  wife's 
jewels,  121 

parol  evidence  as  to  testator's  intention  inadmissible,  121 
party  electing  may  be  ordered  to  convey  his  own  property,  117 

must  have  full  knowledge  of  facts,  124 
person  electing  allowed  time  to  consider,  if  necessary,  until  accounts 
taken,  124 

can  bring  action  to  ascertain  value  of  properties,  124 
deliberately,  claimants  under,  bound,  125 
persons,  all,  electing  have  right  to  exercise  judgment  as  to  way  they  elect, 
125 

power,  appointment  under,  request  to  object  to  give  property  to  stranger, 
124 

to  stranger,  gift  of  free  property  to  object  of, 
necessary  to  raise  case  for,  124 
of  appointment,  erroneous  exercise  of,  application  of  doctrine,  119 
proper  appointment  to  object  of,  but  void  modifications,  no 
election,  119 

to  appoint  to  children  of  one  marriage,  appointment  to  children 
of  second,  119 

precatory  words  in  appointment,  appointees  do  not  elect,  119 
presumption  of,  against  will,  acts  constituting,  126 

regard  to  history  of  properties  must  be  had,  126 
principle  of  doctrine,  introduced  by  equity,  116 
that  of  compensation,  122 
recital,  erroneous,  as  to  hotchpot  clause,  without  appointing  unappointed 

residue,  122 
reconversion  by,  112 

Scotland,  land  in,  ineffectual  devise  by  English  will,  person  inheriting 
must  elect,  120 

settlement,  beneficiary  also  claiming  property  ineffectually  settled,  must 
elect,  118 

general  words  in,  affecting  property  not  in  law  included  in, 
121 

person  taking  no  interest  under,  claiming  from  party  not 

bound  by,  none,  118 
revocation  in  excess  of  power,  application  of  doctrine,  117 
settlements,  two  ante-nuptial,  where  held  one  for  purpose  of,  118 
testator,  erroneous  gift  by,  and  appointment  under  erroneous  belief,  no 
distinction,  119 
intention  of,  evidence  of,  121 

to  confine  election  to  particular  property,  118 
with  limited  interest,  disposing  of  whole,  121 
testator's  error,  the  court  takes  Avill  as  it  is,  beneficiaries  must  give  effect, 
118 
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election,  testator's  intention  must  appear  on  face  of  will,  to  enable  doctrine  to 

apply,  121 
presumption  as  to,  121 

to  dispose  of  property  other  than  his  own  must  be 
clearly  shown,  121 
knowledge  of  no  title,  does  not  afEect  doctrine,  118 
time,  no  definite  limit  can  be  assigned,  125 

person  not  electing  within,  as  required  by  court,  treated  as  electing 

against  instrument,  125 
where  property  has  been  devised  away  and  enjoyed  for  considerable 
period,  125 

widow,  having  legal  claim  on  husband's  estate,  where  doctrine  applies,  121 
must  elect,  where  husband  devises  property  which  belongs  solely 
to  her,  121 

will,  admittance  of  evidence  dehors,  testator  believing  property  his  own, 
121 

amount  of  compensation  payable  in  case  of,  ascertained  as  at 

testator's  death,  123 
benefit  conferred  by,  subject  to  forfeiture  for  non-complianee, 

doctrine  applies,  119 
no  application  as  between  two  clauses  in,  117 
party  electing  against,  must  compensate  out  of  benefits,  117 

to  take  under,  is  bound,  117 
recital  in,  erroneous  belief  as  to  interest  of  beneficiaries,  apparent 

from,  122 

regard  to  context  and  inaptitude  of  linutations  of,  122 
where  part  of  benefits  in  testator's  property  conferred  by,  fail,  117 
two,  same  testator,  beneficiary  must  compensate,  117 
equality  is  equity,  meaning  of  maxim,  69 

equitable  assignments,  trust,  implied  declaration  of,  by  assignor,  JO,  102 

estate,  construction  of,  where  intention  clear  on  face  of  deed,  95 
words  of  limitation,  94 
conveyance,  early  forms  of,  modern  system  of,  94 
devise  of,  at  common  law,  94 

equitable  limitations,  rule  in  Shelley's  Case  applied,  94 
husband's  interest  in,  94,  96 
•    ■  ■  interests  in,  concurrent  or  successive,  93 

legal,  and,  early  resemblance  between,  94 
limitations  in  favour  of  child  of  unborn  person  forbidden,  94 
maxim,  "  equity  follows  the  law  "  applies  to,  93 
may  arise,  without  a  written  instrument,  89 
real  property,  in,  is  either  trust  or  mortgage,  88 
third  party  rights,  analogy  between  legal  and,  does  not  apply,  95 
'  '  title  to,  follows  the  law,  68 

transfer  of,  in  what  form,  94 

execution  creditor,  remedy  of,  against  debtor's  equitable  estates,  94 

sequestration,  decrees  of  Court  of  Chancery  enforced  by,  56 

interests,  gift  of,  notice  to  trustees  not  necessary,  98 

liens,  enforcement  of,  10 

mortgage,  deposit  of  title  deeds,  must  be  actual,  92 

Scotland,  in,  enforcement  of,  65 
jurisprudence,  principles  emphasised  by  J udicat  ure  Acts,  4 
jurisdiction,  advantages  in,  not  at  law,  10 

agreement,  rectified  and  performance  ordered,  62 

auxiliary,  42 

boundaries,  determination  of,  10,  39 
cause,  is  "  pending  "  until  final  judgment,  62 
Chancery  Division,  matters  specially  assigned  to,  61 
charging  order  on  shares,  enforcement  o^,  62 
charities,  the  subject  of,  9 
^  '  t  ■  claims  by  defendant,  specific  provision  for,  62 

Off  .  i  jibd  ano'j..'i  plaintiff,  specific  provision  for,  62 

concurrent,  10 

conflict  of  rules,  equity  to  prevail,  64 
contract,  assumed  in  matters  of,  11 

counterclaim,  for  specific  performance,  action  not  always 
transferred,  63 
where  defendant  may,  62,  63 
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equitable  jurisdiction.  County  Palatine  of  Chester  and  Wales,  Courts  of,  juris- 
diction abolished,  5 
Court,  High,  now  a  court  of  complete  jurisdiction,  61 
deed,  claim  by  defendant  to  set  aside,  62 
defendant,  resorting  to  equity  must  accept  entire  principles, 
63 

description  of,  references,  4 

Divorce  Division,  matter  of  equity  affording  defence  in,  63 
doctrines,  exclusively  applied,  6,  9,  10 
election,  exclusive  in  doctrine  of,  10 

equitable  claim,  "  he  who  comes  for  equity  must  do  equity," 
62,  70 

equity,  rules  of,  to  prevail,  meaning  of,  64 
exclusive,  9 

execution  creditor,  subject  to  equities  affecting  property,  63 
foreclosure,  mortgagor  may  raise  question  of  charges  in,  62 
foundation  for,  in  contract,  11 

Judicature  Act,  1873,  effect  as  to  remedies  available  before 
the  Act,  62 
fundamental  idea  of,  61 
Judicature  Acts,  effect  of,  not  "  the  fusion  of  law  and 
equity,"  61 
general  effect  of,  64 
land,  possession  of,  equitable  right  will  prevent  enforcement 

of  legal  right  to,  62 
law,  at,  where  remedy  inadequate,  11 

prevails,  in  questions  of  legal  right,  65 
proceedings  at,  no  longer  restrained  in  equity,  63 
lease,'  defence  of  equitable  right  to,  63 
matters  particularly  affected  by  rules  under  Judicature  Act, 
1873.. .64 
to  be  recognised  by  High  Court,  62 
money  borrowed  without  authority,  right  of  subrogation,  63 
not  excluded  by  common  law  obtaining  jurisdiction,  11 
plaintiff,  declaration  of  legal  right  of,  without  terms,  62 
proceedings,  stay  of,  right  to  apply  for  preserved,  63 
receiver,  appointment  of,  during  action,  62 
relief,  on  equitable  grounds,  where  obtainable,  65 
remedies,  provision  for  all,  to  which  parties  entitled,  61 
rights,  legal  and  equitable,  not  treated  as  identical,  64 
rules,  effect  of  Judicature  Act,  1873.  on,  of  equity  and  law,  64 
satisfaction,  exclusive  in  doctrine  of,  10 
specific  performance  peculiar  to,  11 
stay  of  proceedings,  before  delivery  of  defence,  63 
Supreme  Court  of  Judicature,  divisions  of,  61 
trustee,  in  action  by,  claim  against  cestui  que  trust  may  be 
set  up,  62 

undue  influence,  deed  obtained  by,  unenforceable,  63 
securities,  creation  of,  by  will  or  settlement,  and  arising  under  lien,  92 
on  equity  of  redemption  in  form  of  legal  mortgage,  92 
remedy  of  incumbrancer,  chief  distinction  in,  92 
title  deeds,  deposit  of,  with  or  without  memorandum,  92 
equities,  conflicting,  priority  between,  80 

"equities  rank  in  order  of  time,"  principle  governing  the  rule,  79 
equity,  administration  of,  prior  to  Judicature  Acts,  4 
aim  of,  7 

auxiliary  jurisdiction,  how  exercised,  6 

contract,  no  relief  where  unexpectedly  burdensome,  27 

corrective  jurisdiction,  8 

definition  of,  4 

development  of,  adherence  to  precedent,  8 
follows  the  law,"  8,  68 

matters  in  which  maxim  applied,  69 
meaning  of,  how  far  applied,  68 
interference  of,  ground  for,  7 
. .  :  law,  effect  of  equity  on,  7 

followed  implicitly,  in  what  matters,  7 
grounds  of  difference  from,  7 
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equity,  no  relief  v/here  mode  provided  for  settling  terms  of  contract  fails,  27 
plaintiff  in,  conduct  of,  in  relation  to  equity  sued  for,  72 

must  come  with  clean  hands,  72 
property,  application  of  doctrines  to,  10 
reasons  of,  reference  to  precedent,  8 
Eoman  law,  extent  of  use  in,  8 
system  of,  when  settled,  8,  9 
technical  impediments,  removal  of,  7,  41,  42 
term,  the,  what  it  implies,  6 
"  equity  looks  on  that  as  done  which  ought  to  be  done,"  73,  74 
equity  of  redemption,  clog  on,  not  allowed,  91 

rale  as  to,  application  to  property  generally,  92  . 
collateral  advantage,  limited  to  duration  of  security,  91 

mortgagee  may  stipulate  for,  91 
creation  of,  by  equity,  6,  10,  90 
debenture  stock  may  be  irredeemable,  92 
land,  an  estate  in,  91 

mortgage  for  fixed  term,  must  be  reasonable,  91 
legal,  under,  when  arising,  90 
of  public-house,  covenant  making  "  tied,"  91 

mortgagee,  charging  bonus  or  commission,  91 

mortgagor,  right  of,  until  day  of  payment  passed,  90,  91 

nature  of,  91 

repayment,  on,  property  to  go  back  to  mortgagor,  free  and 

unfettered,  91 
rights  of  owner  of,  against  tenant,  64 
rules  of  descent  relating  to,  94 
to  set  aside  deed,  assignment  of,  90 

devise  of,  90 

is  equitable  interest  in  land,  90 
position  of  parties  until  money  repaid,  90 
settlement,  10,  71 

wife's  conduct  a  bar  to,  72 
escheat,  equity  of  redemption,  the  legal  estate,  not  the  equity,  escheated,  95 
extension  of  doctrine  to  equitable  estates,  96 
incident  of  legal,  not  of  equitable  estate,  95 
none  where  cestui  que  trust  died  intestate  without  heirs,  95 
exclusive  jurisdiction  of  Court  of  Chancery,  9 

executed  trust,  equitable  limitation,  by  way  of,  without  words  of  inheritance 

gives  life  estate  only,  94 
executor,  accident,  loss  of  assets  by,  relief  against,  27,  48 
executory  gift,  future  interest  created  by,  96 
trust,  construed  with  freedom,  95 
expectant  heir.    See  fraud. 

expenses,  in  dealing  with  property  of  another,  71 
fiduciary  relationship,  156 
following  assets,  159 

foreclosure,  agreement  to  execute  legal  mortgage,  carries  remedy  of,  93 
charge  created  by  debentures,  93 
deposit  of  title  deeds,  charge  by,  carries  remedy  of,  93 
mortgage,  of,  property  abroad,  65 

right  of,  allowed  under  judgment  which  is  a  charge  on  land,  93 

how  originated,  91 
Bale  formerly  not  ordered  in  lieu  of,  78 
settlement  on  will,  charge  under  does  not  carry  right  of,  93 
title  by,  an  entirely  new  title,  91 
forfeitures,  cases  for  relief  recognised  in  equity,  153 

covenants,  breach  of,  in  lease,  relief  against  not  general  in  equity,  15S 
jurisdiction  to  grant  relief  conferred  on  courts  of  common  law,  153 
negligence,  no  relief  in  case  of,  153  '  ■ 

possession,  recovery  of,  out  of  court  or  under  judgment,  the  old  lease 

continues,  153 
relief  against,  none  when  wilful,  72 
rent,  non-payment  of,  extent  of  relief,  153 

statutory  provision  relating  to  relief,  153 
fraud,  action,  subject  of  based  on,  no  laches  during  ignorance  of  fraud,  170 
actual,  concurrent  jurisdiction,  15 
as  defence  to  action,  13,  14 
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fraud,  agreement,  in  fraud  of  creditors,  at  law,  in  equity,  20 
caveat  emj^to?;  application  of  maxim,  14 
consent,  want  of,  unsoundness  of  mind,  15 
consideration,  inadequacy  of,  as  ground  for  relief,  16 
constructive,  equitable  jurisdiction,  15 

heirs  expectant,  advantage  taken  of,  15 
party  not  a  free  agent,  15 

surprise,  relief  against  consent  obtained  by,  15 
third  parties'  rights  infringed,  15 
contract  with  lunatic,  extent  of  relief,  at  common  law,  16 
for  necessaries,  16 
where  in  good  faith,  16 
no  relief,  16 
court,  appropriate,  how  determined,  li 
creditors,  deed  of  composition,  repudiation  of,  20 
debtor  and  creditor,  agreement  between,  20 

recovery  of  money  paid  under,  20 
deceit,  proof  required  in  action  for,  14 
drunkenness,  relief  against  contract,  1 6 

duress,  bail  given  under  legal  arrest,  where  relief  granted,  19 
degree  of,  how  far  relief  granted,  19 
effect  of,  19 

prison,  conveyance  or  contract  made  in,  19 
fine  obtained-  by,  party  decreed  to  be  a  trustee,  47 
goods,  passing  off,  15 

heirs  expectant,  ancestor,  consent  of,  effect  on  bargain,  21 
elements  constituting  fraud  on,  20 
former  grounds  for  relief,  21 
foundation  of  doctrine  of  fraud  on,  21 
relief,  costs,  21 

removal  of  pressure  on,  confirmation  by,  21 
sale  by  auction,  bona  fides  of,  21 
terms  on  setting  aside  bargains,  21 

unconscionable  or  catching  bargains  with,  relief  against,  20 

usury  laws,  loans  under,  21 
how  arising,  suggest'io  falsi.,  suppressio  ven,  14 
innocent  party,  restitution  from,  14 
land,  will  of,  power  of  Court  of  Chancery,  13 
law,  procedure  at,  not  interfered  with,  11 
legatee  fraudulent  declared  trustee,  13 

loans,  persons  having  general  expections,  terms  unconscionable,  21 
lunatic,  acts  of,  principles  relatiug  to,  16 

innocent  parties,  relief  against,  16 
marriage  brocage  contract,  relief  against,  20 

secret  contracts  defeating  agreement  on,  relief  against,  20 
security  by  husband  or  wife  to  person  procuring,  20 
settlement,  cannot  be  set  aside  for,  17 
married  woman,  disposition  by,  in  fraud  of  marital  rights,  20 

fraud  on,  16 
misrepresentation,  innocent,  15 
person  jpai'ticejjs  criminis,  relief  to,  20 
probate  obtained  by,  interference  of  equity,  13 
procedure  at  law  and  in  equity,  14 
property  abroad,  action  founded  on,  66 
relief  against,  restitution  to  former  position,  17 
remedy  for,  better  in  equity,  14 
right  to  complain  of,  not  marketable,  90 
surprise,  ground  for  resisting  specific  performance,  17 

relief  against,  17 
third  party,  relief  in  cases  involving  injury  to,  20 
on  grounds  of  public  policy,  20 
trade  mark  and  name,  in,  equitable  jurisdiction,  15 
unconscionable  transaction,  relief  against,  21,  22 
undue  influence,  evidence  of,  17 

fiduciary  relationship,  rule  applies  during  existence  of,  18 
gift  after  fiduciary  relationship  terminated,  18 
guardian  and  ward,  18 

husband  and  wife,  rule  not  applicable  to,  19 
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fraud,  undue  influence,  innocent  third  parties,  restitution  by,  18 
parent  and  child,  18 
parents,  ceasing,  18 
disproved,  18 

not  exercised  for  parents'  benefit,  18 
person  in  loco  parentis,  18 
physician  and  patient,  19 
religious  superior,  19 
resettlement  by  child,  where  upheld,  18 
restitution  ordered  when  property  passed,  17 
settlement  of  property,  mutual  interests,  rule  not  applied ,  18 
solicitor  and  client,  1 9 
trustee  and  cestui  que  trust,  18 
where  presumed,  18 
unsound  mind,  persons  of,  15 
voluntary  settlement,  when  may  be  set  aside,  17 

where  power  of  revocation  omitted,  17 
weakness  of  mind,  unfair  transaction,  ground  for  relief,  16 
will,  cognisance  of  Probate  Court,  13 

obtaining  by,  interference  of  equity,  13 
Frauds,  Statute  of,  dispensed  with  in  equity,  where,  12 

not  allowed  to  be  made  instrument  of  fraud,  75 
freebench,  none  out  of  trust  estate  existing  at  date  of  marriage,  96 
fund  in  court,  separate  account,  carried  to,  title  of  assignee,  104 
gambling  transaction,  suit  in  equity  not  maintainable,  if  by  statute  unlawful,  73 
gift,  devisee,  to,  upon  parol  trust,  75 
imperfect,  not  assisted,  97 

intention  to  make,  property  becoming  vested  in  donee,  98 
heir-at-law,  devise  to,  where  his  own  property  disposed  of,  doctrine  of  election 
applies,  119 

heirlooms,  election,  doctrine  of,  does  not  apply  to,  117 

"  he  who  comes  into  equity  must  come  with  clean  hands,"  basis  of  maxim,  72 
"he  who  seeks  equity  must  do  equity,"  meaning  of,  70,  71 

rule  acted  upon  in  granting  relief,  70 
hire-purchase  agreement,  purchaser  with  notice,  subject  to,  81 
illegal  consideration,  deed,  founded  on,  delivery  up  of,  73 
defendant,  plea  by,  73 

maxims,  application  of  "  ex  turpi  cansd  actio  non  oritur,^' 

i7i  pari  delicto  melior  est  conditio  possidentis,  73 
plaintifE  particeps  criminis,  73 
transaction,  action  on,  none  will  lie  in  equity,  72 
where  intended  use  of  property  is  immoral,  73 
imperfect  gift,  equity  will  not  assist,  98 

trust,  declaration  of,  court  will  not  treat  as,  98 
improvements,  by  person  other  than  owner,  acquiescence  in,  168 

permanent,  under  mistaken  belief  of  title,  relief,  71 
incumbrancer,  former  protection  of,  by  getting  in  satisfied  term,  84 
injunction,  accounts  of  rents,  profits,  and  interest,  where  delay  created,  statutory 
bar,  49 

agreements,  enforcement  of,  where  in  substance  negative,  50 
where  negative  and  positive  stipulation,  50 

covenant  not  express  but  inferred  from 
positive  contract,  50 
bond,  relief  to  plaintiff  restrained  while  amount  due  less  than  penalty, 
48,  49 

copyright,  ground  for  equitable  jurisdiction  in  infringement  of,  50 
Court,  High,  general  jurisdiction  of,  51 

principles  of  law  a  guidance  to,  50 
covenants,  negative  and  positive,  relative  relief  in,  51 
damages,  power  to  give,  in  lieu  of,  or  in  addition  to,  51 
doubtf al  rights,  restraint  of  assertion  of,  42 
equity,  proceeding  in,  restrained  to  compel  interpleader,  48 
matters  investigated  at  law,  not  retried  in,  48 
no  interference  by,  with  other  courts,  but  only  with  defendant, 
47 

equitable  doctrines,  injunction  enforced  bj,  48 
executor,  action  against,  restrained  where  assets  lost  by  fire,  48 
where  action  against,  does  not  now  lie,  48 
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injunction,  foreign  court,  proceedings  in,  restrained  by,  48 

injury,  relief  against,  by,  where  damages  inadequate,  50 

where  only  threatened,  51 
interim  injunction,  granted  on  undertaking,  50 
judgment,  effect  of  injunction  on,  in  equity,  47 

relief  against,  where  receipt  for  debt  found,  48 
jurisdiction  in,  when  auxiliary,  concurrent,  or  exclusive,  47 
law,  principle  of  equity  in  restraining  actions  at,  47 
principles  of,  are  followed  in  legal  rights,  50 
proceedings  at,  process  in  restraint  of,  7,  47 

restrained  when  administration  decreed.  47 
where  remedy  lost  by  restraint  in  equity,  equity  relieved,  48 
libel,  use  of  in  cases  of,  an  innovation,  49 
light,  interference  with,  ground  of  jurisdiction  of  equity,  50 
matters  in  which  legal  rights  must  first  be  established,  50 
nuisance,  public  or  private,  relief  against  to  prevent  irreparable 
injury,  49 

patents,  ground  of  equitable  jurisdiction  as  to   infringement  of, 
50 

proceedings  in  other  courts,  where  interfered  with,  48 

not  restrained,  48 

public  body,  against,  50 
purposes  of,  47 

remedy  of,  a  foundation  of  equitable  jurisdiction,  46 

the  early  use  of  the,  47 
rights,  must  be  proprietary  or  contractual,  49 

infringement  of,  in  what  matters  relief  granted,  49 

injunction  must  be  prayed  in  bill,  49 
restrained,  49 

right  to,  test  of,  50 

terms  of,  formerly  negative,  now  mandatory,  47 
title,  legal,  relief  before  established  at  law,  50 
trespass,  originally  matter  only  for  action  at  law,  49 

where  no  injury  to  landowner,  50 
waste,  ground  for  interference  of  equity  in  restraining,  49 
immediate  relief  in  plain  cases,  50 
relief  extended  to  legal  and  equitable,  49 
in  personam,  equity  acts,  not  in  rem,  65 

interpleader,  agent,  claim  against  by  principal  and  third  party,  57 
bailee,  action  of  detinue  against,  by  bailors,  57 
bill  of,  plaintiff  must  claim  no  interest,  57 
charterparty,  conflicting  claims  under,  57 
claims,  conflicting,  legal  and  equitable,  58 

where  both  equitable,  58 
deposit,  assignment  of  interest  by  depositor,  58 
doctrine  of,  58 

equity,  jurisdiction  in,  supplemental  to  law,  57 
finding,  applied  in  cases  of,  57 

law,  at,  matters  to  which  remedy  formerly  confined,  56 
matters  in  which  remedy  applied,  57 

did  not  lie,  57 
proceedings,  effect  given  to  equities,  63 
remedy,  extension  of,  by  Court  of  Chancery,  57 
tenant,  claim  against,  adversely  to  recognised  landlord,  58 
by  annuitants,  58 
intestacy,  where  procured  by  heir,  on  representation,  75 
joint  account  clause  in  mortgage,  how  treated,  70 
tenancy,  marriage,  effect  of,  70 

settlement,  ante-nuptial,  severed  by,  70 
severed  by  contract  for  sale,  70 
jointure,  agreement  to,  power  not  exercised,  74 
judgment,  relief  against  unconscientious,  7,  47 
Judicature  Acts,  effect  of,  61 — 65 

jurisdiction  abroad,  extent  of  relief  where  property,  66 
Crown  dominions,  not  restricted  to,  66 
defendant  within,  property  without,  court  intervenes,  66 
equity  declined  if  damages  claimed  at  law,  67 
foreclosure,  action  for,  property  out  of,  65 
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jurisdiction,  foreign  court,  litigation  in,  66 

land  abroad,  delivery  of  possession,  court  cannot  decree.  66 
lands  abroad,  will  of,  question  of  validity  of,  G6 
property  abroad,  foreign  law,  no  order  in  breach  of,  66 
realty  abroad,  extension  of,  to  66 
rentcharge,  where  situate  abroad,  66 

subjects  not  within,  contracts  and  trusts  enforced  in  personam,  65 
title  to  land  abroad,  claim  depending  on,  66 
laches,  accounts,  re-opening  of,  where  fraud  recently  discovered,  171 
acquiescence  on  plaintiff's  part,  effect  of,  169 

the  chief  ground  for  creating  a  bar,  169 
bar  by,  when  allowed,  168 
beneficiary,  action  by,  to  follow  assets,  173 
cestui  que  trusty  acquiescence  by,  how  far  a  bar,  172 
class,  by,  less  readily  imputed,  169 

company,  claim  by,  against  director  in  respect  of  acts  ultra  vires^  169,  172 

considerations  upon  which  doctrine  founded,  169 

constructive  trust,  relief  after  long  acquiescence  refused,  173 

contract,  rescission  of,  relief  should  be  promptly  sought,  174 

conveyance,  claim  to  set  aside,  circumstances  considered,  171 

delay  in  prosecuting  claims  not  favoured,  168 

depends  on  circumstances  affecting  each  case,  169 

directors,  acts  of,  where  ultra  vires,  acquiescence  by  shareholders,  169,172 

donor  must  act  promptly  after  discovery  of  rights,  173 

expenditure  by  defendant  allowed  by  plaintiff  knowingly,  171 

fidelity  of  another  person,  entitled  to  rely  on,  not  bound  to  inquire  until 

suspicious,  171 
fraud,  discovery  of,  when  imputed,  171 

full  knowledge  of  facts  and  of  rights  necessary  to  condone,  171 
ignorance  of,  without  fault,  no  laches,  171 
relief  must  be  sought  promptly  after  discovery,  171 
will  prevent,  until  person  defrauded  is  aware,  170 
gifts  under  undue  influence,  none  till  acquaintance  with  rights  and  end  of 

influence,  174 
guardian  and  ward,  as  to  claims  between,  172 
infancy,  cannot  be  imputed  during,  170 
injunction,  right  to,  not  barred  till  legal  right  is  barred,  169 
when  interlocutory,  how  affected  by  laches,  1 69 
interlocutory  injunction  where  defendant  has  incurred  expense  during 
delay,  169 

knowledge  of  rights  implied  by  acquiescence,  ]  69 

lease,  agreement  for,  possession  under,  delay  in  applying  for  lease  no  bar, 
174 

length  of  delay  and  nature  of  acts  done  during  interval,  effect  of,  169 

time,  evidence  of  assent  or  acquiescence,  169 
lunacy,  during,  no  acquiescence  can  be  imputed,  170 

married  woman,  now  in  position  of  feme  sole  and  affected  by  doctrine,  170 

position  of,  no  bar  to  acquiescence,  170 
mistake,  until  discovered  or  reasonable  means  of  doing  so,  no  bar,  170 
mortgagees,  claims  to  set  aside  sales  by,  and  to  follow  assets,  173 
partnership  interests,  as  applied  to,  173 
person  entitled  must  be  first  ascertained,  170 
plaintiff's  conduct  amounting  to,  169 

delay  by,  may  be  so  great  as  in  itself  to  constitute,  171 
position  of  defendant  as  result  of  plaintiff's  delay  must  be  looked  at,  171 

on  defendant's  part  becoming  changed,  169 
poverty  added  to  other  circumstances  may  be  an  ingredient,  170 
prompt  action,  cases  in  which,  necessary  to  bar,  173 

property,  conveyance  of,  claim  to  set  aside,  defendant's  altered  circum- 
stances looked  at,  171  '  ■ 
relief  in  aid  of  stale  demands  refused,  168 

remainderman,  not  imputed  to,  until  interest  falls  into  possession,  170 

omission  to  have  fund  secured,  170 
resistance,  means  of,  lost  through  delay  in  bringing  claim,  doctrine  applies, 
171 

reversion,  contract  for  purchase  of,  purchaser  cannot  wait  until  reversion 
falls  in,  174 
sale  of,  claim  to  set  aside,  172 
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laches,  right  presumed  to  be  known  where  the  facts  from  which  it  arises  are  known 
170 

shares,  contract  to  take,  claim  m-ust  be  made  immediately  on  facts  becoming 
known,  174 

specific  performance,  delay  for  one  year  or  less  a  bar,  174 

relief  must  be  sought  with  great  promptitude,  174 
Statute  of  Limitations,  under,  ignorance  does  not  exclude,  170 
statutory  period,  plaintiff  entitled  to  full  benefit  of,  168 
tenant  for  life,  recoupment  of  deficiency  of  income  out  of  existing  fund,  no 
bar  to,  173 

time,  which  in  practice  will  bar  claim  on  account  of  delay,  172 
trust,  breach  of,  no  bar  to  action  for,  except  where  assented  to  or  condoned, 
172 

express,  time  apart  from  statute,  no  bar,  172 
of  mining  property  after  long  time  and  much  expenditure,  174 
trustee,  improper  sale  by,  property  passed  through  various  hands,  reason 

for  non-interference,  171 
trustees,  claims  against,  to  set  aside  sales,  172 
undue  influence,  no  laches  until  removed,  170 
law,  administration  of,  intention  of  all  systems  in  the,  7 

where  ineffectual,  7 
lease,  fire,  rent  not  suspended,  27 

coal-mines,  deficiency  of  coal,  no  relief,  27 
legal  estate,  absence  of,  prior  equity  prevails,  79 

effect  Of  "getting  in  "  where  no  notice  of  priorities,  82,  83 
importance  of,  in  equity,  is  instance  of  principle,  '•  equity  follows  the 
law,"  82 

land,  in,  notice  by  subsequent  incumbrancer  to  holder  of,  does  not 
give  priority,  80 

may  be  got  in  after  proceedings  commenced  to  establish  priorities,  83 
mortgage  of,  when  postponed,  80 

mortgagee  satisfied,  holding,  with  notice  of  trust  is  trustee,  83,  84 
outstanding,  rule  governing  priorities,  79 

passing  by  estoppel  not  available  where  estoppel  not  binding  on  prior 
claimant,  82 

priority  by  better  right  to  call  for  conveyance  of,  81 
purchase  from  trustee,  subsequent  discovery  of  trust,  82 
purchaser  of,  after  notice  of  trust  in,  83 
for  value  without  notice,  81 
with  notice  of  trust  becomes  trustee,  83 
protection  of,  by,  82 

subsequent,  obtaining  absolute  protection,  82 
without,  may  subsequently  get  it  in,  82 

notice  from  trustee  holding  upon  express  trust,  82 
*'  qui  prior  est  temjJOJ'e,  potior  est  jure,'"  when  departed  from,  79 
subsequent  getting  in,  notice  immaterial,  83 
trust  affecting,  nature  of,  84 

of,  for  subsequent  purchaser,  81 
legatee,  gift  to,  upon  parol  trust,  75 
lien,  land  abroad,  no  order  to  establish,  66 

vendor's,  92 
Locke  King's  Acts,  effect  on  marshalling,  145 
lunatic,  acts  of,  principles  relating  to,  16 

charge  and  estate  devolving  otherwise  than  by  purchase,  merger  of,  148 

when  paid  off  by  court,  148 
contract  with,  at  common  law,  16 
extent  of  relief,  16 
for  necessaries,  16 
where  no  relief,  16 
incapacity  as  to  own  act,  plea  of,  16 
innocent  parties  dealing  with,  relief,  16 
laches  not  imputed  to,  1 70 
marriage  settlement,  acquiescence  in  ignorance  of  title,  no  relief,  168 

mistake  in,  24,  25 
married  woman,  election  to  confirm  settlement,  126,  127 

by,  126 

equity  to  settlement,  10,  71 

estoppel  against,  where  separate  property  subject  to  restraint,  168 
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married  woman,  reconversion  by,  114 

right  of  husband,  court  assists  on  terms,  71 

separate  property  recognised  by  Court  of  Chanceiy,  6 

where  no  trust,  9 
settlements,  effect  of  equitable  jurisdiction,  9 
testator  disposing  of  property  of,  husband  administrator  and 

benefiting  must  elect,  124 
will  of,  husband's  rights  and  benefits  under,  election,  120 
when  void,  no  election  by  heir  or  next  of  kin,  120 
marshalling,  administration,  in,  37,  142 — 146 

of  estates,  distinction  between  creditors  abolished,  144 
doctrine  as  formerly  applied  in,  144 
Admiralty  actions,  application  of  principle  to,  146 
applied  to  estates  of  whatever  nature,  143 
bankruptcy,  appkoation  in,  146 

beneficiaries,  as  between,  restricted  to  real  estate  descended  to  heir,  145 

where  one  disappointed  by  creditor,  144 
charitable  legacies  when  void,  doctrine  not  applied  unless  testator 

directed,  146 
court,  when  matter  under  control  of,  142 
creditors,  claims  by,  what  is  necessary  for  application  of,  142 

right  of,  where  one  fund  not  under  control  of  debtor,  143 
Crown,  claims  by,  when  against  whole  property  and  by  creditors 

against  part,  doctrine  applied,  146 
devised  estate,  charged  with  debts,  legatee's  right  to  marshal,  145 
'  subject  to  mortgage  to  be  paid  out  of  personalty,  right 

of  pecuniary  legatees,  145 
devisee  preferred  to  legatee,  145 

direction  to  pay  debts,  enables  pecuniary  legatees  to  marshal,  145 
doctrine,  explanation  of,  142 

first  incumbrancer,  right  of  not  interfered  with,  142 
jurisdiction  of  equity  exclusive,  10 

Land  Transfer  Act,  1897,  effect  of,  on  charge  of  debts  not  adverse  to 

doctrine,  145 
legatees,  right  of,  where  legacies  charged,  145 
liens,  in  favour  of,  actual  lien  essential,  144 
mortgagee,  in  favour  of,  of  part  of  goods  distrained  upon,  146 

subsequent,    of  property  under  voluntary  settlement 
taking  legal  estate  without  notice,  143 
mortgages,  second  mortgagee  will  be  assisted  by  application  of 
doctrine,  143 

paraphernalia  of  widow,  principle  of,  applies  to,  145 
pecuniary  legatee  not  entitled  to  marshal  against  a  residuary  devisee, 
145 

legatees,  right  of,  on  exclusion  of  application  of  Locke 
King's  Acts,  145 
principal  and  surety,  effect  when  applied  to  claims  against,  142 
rights  necessary  to  authorise,  143 

settlement,  mortgage  of  property  settled,  remedy  of  beneficiaries,  143 
surety  for  mortgage  debt,  paying  off,  rights  in  property  against 
another  mortgagee,  143 
rights  of,  to  creditor's  securities,  the  foundation  of,  146 
third  party,  not  to  be  prejudiced  by,  exception,  144 
volunteers,  doctrine  applied  in  favour  of,  143 

titles  of,  confined  to  different  properties,  doctrine  not 
applied,  143 

under  settlement  not  prejudiced  by  rights  of  subsequent 
mortgagee,  143 
Master  of  the  Rolls,  office  of,  early  duties,  4,  6 

merger,  advantage  that  less  of  two  estates  be  kept  alive,  no  merger,  146 

application  of  doctrine  in  equity,  depends  upon  intention,  actual  or 
presumed,  146 

charge,  taking  transfer  of,  in  name  of  trustee,  is  evidence,  but  not 

conclusive,  against,  148 
court  will  decide  for  or  against  application  of  doctrine  where  person 

incapable,  147 

disposition  of  property  by  will,  or  inter  vivos,  free  from  purchased  charge 
and  for  value,  148 
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merger,  devise  to  stranger  on  condition,  heir  entering  for  breach  is  trustee  for 
legatee,  149 
doctrine  of,  at  law,  in  equity,  146 

equity  of  redemption,  purchaser  of,  can  keep  alive  prior  incumbrance,  148 
fee  liable  to  be  defeated  by  executory  devise,  no  application,  147 
simple  and  absolute  ownership  of  charge,  merger  presumed,  147 

owner  of,  paying  off  charge,  where  presumption  does  not 
arise,  148 

infant  tenant  in  tail,  charge  paid  off  by  court,  no  merger,  148 
intention,  from  what  in.f erred,  148 

not  expressed,  presumption  from  circumstances,  146 
Judicature  Act,  1873,  effect  on  doctrine  of,  146 

land,  charge  on,  when  purchased  by  owner,  merges  where  no  intention, 
expressed,  147 

devised  to  heir-at-law  subject  to  condition,  condition  enforced,  149 
person  entitled,  acquiring  charge  upon  it,  when  kept  alive,  147 
life  interest  in  charge,  not  terminating  in  lifetime  of  owner  of  land,  no 
merger,  147 

limited  owner,  charge  acquired  by,  presumption  against,  147 

long  term,  treatment  of,  when  to  advantage  of  holder,  146,  147 

lunatic,  charge  and  estate  devolving  upon  otherwise  than  by  purchase,  148 

where  charge  paid  off  by  court,  effect  of,  148 
mortgagor,  paying  off  first  charge,  cannot  set  up  charge  created  by 
himself,  148 

owner,  iacapable  of  intention,  no  presumption  arises,  148 

remainderman  not  to  benefit  by  purchase  of  charge  by  limited  owner,  147 

rights,  estates  held  in  different,  no  application,  146 

tenant  for  life,  with  ultimate  remainder  in  fee,  paying  off  charge,  charge 
does  not  merge,  147 
In  tail,  doctrine  applies  to,  unless  forbidden  by  statute  to  bar,  147 
trust,  declaration  of  by  owner  of  charge  will  prevent  merger,  148 
mistake,  agreement,  after  construction  of,  by  court  and  payment,  no  relief,  22 
circumstances  inducing,  of  fact,  of  law,  23 
in,  as  to  interest  of  parties,  relief,  23 
by  both  parties,  relief  in  equity,  22 

one  party,  parol  evidence,  at  law,  in  equity,  22,  23 
cause  of,  language,  circumstances  inducing,  22 
language,  intention  of  parties,  22 
meaning  of  mistake  of  "  law,"  23 
compromise,  in,  considerations  applied,  of  fact  or  law,  24 
doubtful  law,  no  ground  for  relief,  24 
duty  of  disclosure  in,  family  arrangement,  24 
effect  of  non-disclosure  by  party  in,  24 
point  of  law  known  to  party's  legal  adviser,  24 
relief,  why  not  general,  24 
set  aside  for  mistake  of  fact,  24 
what  facts  are  relevant,  24 
where  relief  on  questions  of  law,  24 
withholding  of  knowledge  by  one  party,  24 
contract,  double  meaning,  alternative  plea,  23 

in,  when  unilateral,  parties  not  ad  idem,  23 
private  right  in  subject  of,  a  matter  of  fact,  23 
words  clear,  no  relief,  23 
deed,  mistake  by  all  parties  and  proof  of  actual  intention  necessary  to 
relief,  24 

one  party,  no  relief  unless  induced  by  fraud,  25 
in  form  of,  if  of  law,  how  far  relieved,  25 
one  party  dead,  relief  on  parol  evidence  of  another,  25 
,vj;,7  parcels  in  conveyance,  how  rectified,  25 

parties  to  relfef  in,  must  show  clearly  the  amended  form,  25 
poll,  in  voluntary,  power  of  revocation  omitted,  relief,  25 
Oi  purchaser  buying  his  own  property,  relief,  25 

when  intention  of  parties  not  expressed,  24 
marriage  settlement,  as  to  mistake  in,  24,  25 
money,  payment  of,  mistake  of  fact,  relief  in  equity,  22 
remedy  at  law,  in  equity,  22 
trustee  in  bankruptcy  must  refund,  22 
under  mistake  of  law,  relief  in  equity,  22 
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mistake,  money,  recovery  of  when  paid  by,  9,  22 
order,  by  consent,  when  set  aside,  24 
relief  against  obtained,  6,  10,  22,  25 

law  and  equity,  differences  in  nature,  22 
specific  performance,  defence  to  action  for,  23 

where  refused,  damages  in  lieu  of,  23 
title,  where  defect  in,  remedy,  25 
money-lender,  security  of,  when  void  under  statute,  relief,  71 
mortgage,  agreement  fettering  the  equity,  when  made  subsequent  to,  92 
doctrine  of  "  ta2>ula  in  navfragio,"  83 
equity  of  redemption,  90 

further  advance,  parol  agreement  not  admissible,  92 
personal  property,  equity  of  redemption  in,  96 
priorities  of  mortgagees,  81 
rights  of  parties  adjusted,  10 

third  mortgagee  lending  without  notice  of   second  charge,  effect  of 
getting  in  legal  estate,  83 
mortgagee,  death  of  mortgagor  intestate  and  without  heirs,  former  right  of 
mortgagee,  95 
leaseholds  of,  by  deposit,  position  of,  97 

taking  assignment  of,  liability,  97 
legal  estate  of,  when  postponed,  80 

mortgagor  and,  accounts  between,  property  out  of  jurisdiction,  66 

notice  to,  where  immaterial,  83 

second,  with  security  in  form  of  legal  mortgage,  92 

security  of  first,  effect  of  appropriation  of  payments  under  rule  in 

Clayton's  Case,  84 
shares,  taking  mortgage  of,  position  of,  97 
with  legal  estate,  further  advances  by,  84 
ne  exeat  regno,  account,  in  matters  of,  60 

alimony,  former  use  of,  to  enforce  payment,  60 

equitable  bail,  formerly  constituting  species  of,  60 

matters  in  which  formerly  issued,  60 

mesne  process,  arrest  on,  bail  under,  .59 

procedure  since  Judicature  Acts  and  Debtors  Act,  1869. ..60 
under  Debtors  Act,  1869. ..59 

writ  deemed  properly  issued  unless  defendant  moves  to  discharge, 
61 

issue  of,  where  peremptory  time  for  payment,  60 
of,  matters  in  which,  now  issued,  60 
original  use  of,  60 

prevention  of  defendant  leaving  country,  59 

principles  now  applied,  60 
negotiable  instrument  lost  or  destroyed,  relief  granted  at  equity,  at  law,  26 
notice,  denial  of,  what  is,  76 

paraphernalia,  bequest  by  husband  of  "all  his  jewels,"  effect  on  wife's,  121 

marshalling  in  favour  of  widow,  145 
part  performance,  title  deeds,  delivery  of,  an  act  of,  92 

partition,  account  of  rents  and  profits  decreed  where  co-owner  has  been  in 
possession,  41 
tenant  in  common  in  occupation,  how  charged,  41 

possession  of  more  than  his  share,  41 
basis  of  juisdiction  of  the  Court  of  Chancery  in,  40 
■  commissioners,  duty  of,  where  rights  of  parties  ascertained,  40 

where  no  guide  to,  might  draw  lots,  41 
conveyances,  power  in  equity  to  direct,  40,  41 
copyholds,  or  customary  freeholds,  formerly  not  subject  to,  40 
division  of  separate  properties  unnecessary,  41 

equity,  facilities  granted  in,  for  inquiry  into  title,  for  ascertaining  yalae, 
40 

will  make  award  for  owelty  of  partition^  40 
jurisdiction  assumed  in  equity  owing  to  inadequacy  of  at  law,  6,  10,  40 
law,  inadequacy  of  remedy  at,  40 
lien  of  co-owner  for  improvements,  41 
parceners,  remedy  at  law  formerly  only  available  for,  40 
practice,  formerly  by  commission,  then  in  chambers,  41 
procedure,  mode  of  where  several  properties,  41 
property  abi-oad,  court  cannot  interfere,  66 
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partition,  remaindermen  unborn,  represented  by  tenant  for  life,  43 

right,  was  a  matter  of,  41  ^ 

sale  as  a  rule  now  ordered  in  lieu  of,  40 

title,  reason  for  requiring  legal  to  be  before  court,  41 

where  outstanding,  as  in  mortgagee,  41 
writ  of,  when  abolished,  40 
partnership  account,  when  decreed  without  dissolution,  3$ 

agreement  for,  where  specific  performance  decreed,  38 

assets  marshalled  in  favour  of  creditors,  39 

discovery,  remedy  available  at  equity  in  partnership  matters,  88 

dissolution  ordered  in  equity,  in  what  cases,  38 

where  it  had  occurred,  account  decreed,  38 
equity,  jurisdiction  in  partnership  matters,  6,  10,  38,  39 
injunction,  partners  restrained  by,  38 

partner,  judgment  creditor  of,  what  is  available  in  execution  for,  39 
partners,  joint  covenant  by,  treated  as  several  on  death  of  one  partner, 
39 

real  estate,  conversion  of,  39 

devolved  as  personalty,  39 
receiver,  appointment  of  in,  equity,  38 

remedy  affecting  partnership  more  effective  in  equity  than  at  law,  38 
trust  in  favour  of  widow  of  partner,  97 
part  performance,  contract  of  service  not  taken  out  of  Statute  of  Frauds  by,  65 

contracts,  applicable  to  all,  of  which  specific  performance  would 

have  been  granted,  65 
land,  contract  for  sale  of,  taken  out  of  Statute  of  Frauds  by,  65, 76 
patent,  infringement  of,  account  of  profits,  08 
penalties,  bond,  relief,  where  violation  of  condition  wilful,  151 
charterpart}'-,  relief  against  penalty  in,  151 
condition  precedent,  when  relieved  against,  152 
damages,  liquidated,  or  penalty,  151 

debt,  part  to  be  accepted  in  settlement  if  paid  at  certain  time,  no  relief 
for  default,  152 

payable  by  instalments,  whole  debt  payable  on  default  being 
made,  not  penal,  152 
Interest,  commission  in  addition  to,  in  default  of  payment,  not  a 
penalty,  152 

higher  rate  stipulated  for  in  mortgage,  but  at  lower  rate  if 
punctually  paid,  no  relief  on  non-payment,  152 
liquidated  damages,  where  sum  ascertained  to  be,  no  relief,  151 
matters  in  which  relief  granted,  151 

money  payment,  provision  for  diminishing  amount  or  payment  by 

instalments,  effect  of,  152 
mortgage,  higher  rate  of  interest  where  not  regularly  paid^  penalty  not 
recoverable,  151 
reduction  of  interest  on,  prompt  payment,  not  illegal,  152 
negative  covenant,  breach  of,  penalty  no  bar  to  injunction,  151 
non-payment,  on,  of  smaller  sum,  larger  sum  to  be  paid,  a  penalty, 
relief,  151 

principle  of  relief  against  penalty  the  foundation  of  the  equity  of 

redemption,  152 

property,  forfeiture  of  interest  in,  on  non-payment  of  money,  penal,  and 

can  be  relieved  against,  152 
punctual  payment,  day  fixed  for  payment,  152 

purchase-money,  balance  of,  where  not  paid,  possession  resumed,  relief 
on  terms,  152  ' 

relief  against,  ground  of,  151 

only  when  compensation  can  be  made,  151 

sale  with  right  of  repurchase  within  specified  time,  right  lost  on  default, 
152,  153 

will,  condition  in,  ignorance  of,  no  ground  for  relief,  153 
penalties  and  forfeitures,  relief  against  in  equity,  6,  10,  150,  153 
performance,  act,  when  presumed  a,  139  ' 

after-acquired  property,  as  to  covenants  affecting,  140 
beneficiary,  purchase  by,  with  money  obtained  from  trustees,  140 
charge  on  purchased  lands  not  created  during  lifetime  of  settlor,  140 
covenant  to  exercise  a  limited  testamentary  power,  application  of 
principle,  141 
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performance,  covenant  to  exercise  limited  testamentary  power,  as  to  validity  of,  141 
provide  money  at  or  after  death,  doctrine  applies,  141 
purcliase  and  settle  lands,  effect  of  suitable  purchase 

without  settlement,  139 
settle,  lands  purchased  but  unsettled  bound  as  against 
heir-at-law,  140 
less   in  value,  satisfaction  ;pro 
tantfl,  140 

literal  compliance  with  not  necessary,  140 

specific  lands,  effect  of,  140 
doctrine  not  applied  until  death  of  covenantor,  141 
intestacy,  amount  received  under  includes  the  £500  which  widow 
takes,  141 

operates  as  performance  of  covenant  wholly  or  in  part,  141 
share  of  estate  devolves  on  covenantee  under  covenant  to 

provide  money,  141 
under,  not  applicable  where  covenant  is  to  provide  an 
annuity  or  life  interest,  141 
presumed  if  money  payable  in  covenantor's 
life,  141 

presumed,  whether  covenant  "  to  leave  "  or  "  execu- 
tors shall  pay,"  141 
widow  can  take  under  a  covenant  a  life  interest  in  whole 
and  her  distributive  share  under,  141 
lands,  subject  to  covenant,  exchange  of,  for  other  lands  and  money, 
effect  of,  141 

mortgage  of  lands  purchased,  equity  of  redemption  only  subject  of 

settlement,  140 
principle  governing  doctrine,  139 

purchase  of  copyholds,  where  covenant  to  settle  freehold,  not  pre- 
sumed a,  140 

.  lands  presumed  a,  when  covenant  was  to  settle  lands  or 

rentcharge  of  specified  value,  140 
leaseholds  for  life,  when  covenant  to  settle  estates  in 

fee  simple,  none,  140 
reversion  on  leaseholds  for  life,  one  life  outstanding, 
where  covenant  to  settle  freeholds,  140 
subsequent  to  covenant,  presumption  will  only  arise  when, 
140 

purchased  interest  of  same  nature  as  that  specified  in  covenant,  140 
lands,  subsequent  sale  of,  nullifies  presumption,  140 

where  mortgaged   by  settlor,   presumption  not 
rebutted,  140 
statute,  obligation  arising  under  statute,  139 

tenant  for  life,  expenditure  by,  in  improvements,  not  satisfaction  of 
covenant  to  pay  money  to  trustees,  140 

trustees,  purchase  by,  holding  funds  for  investment  in  land,  pre- 
sumption, 140 

value  of  lands,  the  price  paid  for  them  if  hondfide,  141 

widow,  application  of  doctrine,  where  covenant  to  convey  specific 
share,  141 

cannot  take  her  distributive  share  in  addition  to  what  taken 

under  doctrine,  141 
doctrine  applied  in  case  of  a,  without  her  taking  out 
administration,  141 
will,  by,  of  covenant,  intention  must  be  clear,  142 

when  within  rule  of  satisfaction  of  debt  by 
legacy,  142 

,ilrjj3lyl)  xro  provision  by,  not  ^?rm^  facie  performance  of  covenant  to 

provide  money,  142  • 
perpetuation  of  testimony,  action  for,  46 

bill  for,  commission  prayed  only  in^  45 

practice  under,  45 
legitimacy,  right  of  child  to  settled  property,  46 
(>!:-  f  matter,  nature  of,  in  respect  of  which  suit  maintained, 

,     y.  45 

;  .  M  »  procedure,  where  most  frequently  used,  45 

proceedings  in,  how  now  commenced,  46 
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perpetuation  of  testimony,  property,  nature  of,  in  respect  of  which  suit  maintain- 
able, 45 
statutes  affecting,  45 
suit  for,  object  of,  45 
personal  property,  assignments  mter  vivos,  necessity  for  trust,  96 

foreclosure  or  sale  proper  remedy  on  mortgage  of,  where  not 

passing  by  delivery,  96 
legatee  for  life  of,  entitled  absolutely  to  things  qucd  usu 

constimuntur,  96 
passing  by  delivery,  mortgage  operates  as  pledge,  96 
principles  applied  to  realty,  apply  also  to,  96 
trust  of,  an  equitable  interest,  96 

mode  of  creating  successive  interests,  96 
representative,  accidental  loss  of  assets,  27 
policy  of  insurance,  lost,  court  will  direct  payment,  26 

notice,  constructive,  applicable  to  mortgage  of,  88 
power,  execution,  when  defective,  relief,  27 

illusory  appointment  under,  formerly  set  aside,  70 
purchase  set  aside,  terms  of  relief,  72 

purchaser,  actual  notice,  must  follow  up  matters  of  which  he  has,  87 

assistance  formerly  refused  against,  for  value  and  without  notice,  76 

contract,  entitled  to  accessions  to  value  after  date  of,  99 

for  value  without  notice  favoured  in  equity,  76 

includes  a  mortgagee  and  lessee,  87 

innocent,  acquiescence  of  owner  standing  by,  168 

legal  estate,  obtaining,  76 

of,  subject  to  trust  with  notice,  83 
notice,  constructive,  to  avoid,  must  investigate  title  fully,  87 

of  equitable  interest  to,  must  make  inquiries,  81 
persons  entitled  to  plea  of  "  purchase  for  value  without  notice,"  76 
plea  of,  by  defendant,  with  legal  estate,  77 

course  of  practice  as  to,  77 

effect  of  Judicature  Acts  on,  78 

for  value  without  notice,  requisites  to,  82 

how  far  equity  gave  effect  to,  78 

rejected  in  equity  against  legal  estate,  when  substantial  relief 

asked  for,  77 
when  an  absolute  bar,  77 
where  claim  merely  equitable,  78 
not  admitted,  77 

a  bar  to  declaration  of  right,  77 
still  available  against  equities,  78 
plot,  of,  absence  of  building  scheme,  effect  on  covenants,  102 
protection  of,  by  getting  in  legal  estate,  82 
title  founded  on  fraud  on  vendor,  impeachment  of  by,  90 
"purchaser  for  value,"  term  includes  mortgagee,  81 

prior  est  tempore,  potior  est'jure,'''  when  departed  from,  79 
quia  timet,  bill  of,  to  secure  property,  transferable  in  futuro,  52 
indemnity,  covenant  of,  bill  to  relieve  covenantee,  51 

plaintiff  entitled  to,  as  surety  or  under  contract  of,  may 
maintain,  52 

money,  payable  in  futuro,  when  court  interfered,  52 
relief,  how  now  granted,  52 

plaintiff  must  show  imminent  danger,  52 
remedy  of,  51 

reversioner,  bill  by,  to  compel  payment  of  arrears  of  annual  charge, 
52 

shares,  where  action  will  lie  in  respect  of,  52 
surety,  bill  by,  to  compel  debtor  on  bond  to  pay,  51 
"  writs  of  prevention,"  former  remedies  of,  51 
receiver,  appointment  of,  for  whose  benefit,  55 

where  usually  made,  54 
when  it  appears  "  just  and  convenient,"  55 
creditor,  equitable,  appointment  in  aid  of,  55 

proceedings  at  law  by,  formerly  necessary  before  appointment, 
56 

creditors,  equitable  rights  of,  appointment  in  aid  of,  56 
debtor,  equitable  reversionary  interest  of,  extension  to,  56 
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receiver,  equitable  execution,  by  way  of,  circumstances  necessary  to  appointment 

of,  56 

procedure  since  Judicature  Acts,  56 
law,  judgment  at,  in  aid  of,  56 
mortgagee,  at  instance  of,  now  appointed,  55 

in  possession,  when  interfered  with,  55 

when  not  in  possession,  right  of  subsequent  incumbrancer,  55 
payment  into  court,  analogous  remedy  by,  54 
possession  by,  interference  with,  leave  of  court,  55 
preservation  of  property,  pending  litigation,  54 
procedure  for  appointment  of,  56 

property,  defendant  in  possession  of,  when  appointed,  55 
of  mortgaged,  out  of  jurisdiction,  66 
preservation  of,  in  equity  by  appointment  of,  54 
where  "  in  medio,"  55 
real  property,  when  receiver  will  be  appointed,  55 
title,  legal,  relief  only  where  special  grounds,  55 
securities,  enforcement  of,  55 
reconversion,  actual  conversion  does  not  effect  doctrine  of,  108 

devise  of  property,  describing  it  as  land  at  particular  place,  will 
effect,  115 

direction  to  invest  in  land,  money  uninvested  for  fifty  years,  116 
election  to  effect,  112 

failure  of  purposes  for  which  conversion  directed,  108 

trusts,  instances  of,  108 
final,  only  by  direction  of  all  persons  absolutely  entitled,  113 
heir,  disposition  necessary  to  exclude,  109 
takes  income  undisposed  of,  109 

where  purposes  of  conversion  fail,  108 
income  of  proceeds  of  sale  disposed  of,  resulting  trust  of  capital,  109 
mixed  fund,  where  debts  and  legacies  payable  out  of,  109 

real  and  personal  estate  have  become,  108 
money,  when  notional  land,  subject  to  devise  on  trust  for  sale,  108 
mortgagee,  sale  by,  in  lifetime  of  mortgagor,  none  of  surplus,  112 
next  of  kin,  disposition  necessary  to  exclude,  109 
where  purposes  of  conversion  fail,  108 
total  failure  of  purposes,  109 
testator  may  avoid  by  absolute  directions,  109 
where  sale  by  court,  112 
release,  accord  and  satisfaction,  discharge  of  right  of  action  by,  164 
agreement  to,  for  valuable  consideration,  effective,  164 
gratuitous,  should  in  practice  be  under  seal,  165 
instrument  under  seal,  right  of  action  arising  on,  how  released,  164 
knowledge  of  rights  by  person  releasing,  essential  to  be  effectual,  166 
right  of  action,  of,  where  equitable,  under  hand  or  verbally,  165 
verbal,  vvhen,  must  be  clear  and  show  immediate  release,  165 
relief,  at  law,  and  in  equity,  principles  underlying,  67 

restraint  on  anticipation,  married  woman  cannot  bind  separate  estate  subject  to, 
72 

restrictive  covenants.    See  covenant, 

satisfaction,  ademption  by  later  smaller  gift,  effect       tanto,  130 

only  when  gift  subsequent  to  date  of  will,  130 
annuity  by  will  generally,  and  annuity  by  deed  payable  at  fixed  date, 
effect  of,  138 

arises  only  where  the  person  making  payment  is  bound  to  pay,  129 
cases  in  which  doctrine  applied,  128 

charge  on  testator's  estate,  legacy  to  owner  of  charge,  presumption 
arises,  139 

child,  benefit  must  accrue  to,  to  raise  presumption,  130 
of  debt  due  to,  by  advancement,  how  rebutted,  139. 

presumed  by  an  advancement  in  parent's  life- 
time, 139 

where  gift  of  less  amount,  uncertain  or  con- 
tingent, presumption  rebutted,  139 
payment  of  a  liability  to,  no  presumption,  130 
child's  debts,  provision  for  payment  of,  no  presumption,  130 
claimant  under  child  who  has  to  account,  must  also-  account,  129 
contingent  interest,  when  satisfaction  of  vested  interest,  133 
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satisfaction,  court,  when  it  favours,  when  it  leans  against  doctrine,  129 

debt  by  legacy,  acceleration  in  date  of  payment,  consistent  with,  138 
no  presumption  where  less  advantageous  to  creditor, 
138 

not  presumed  if  legacy  contingent  or  of  uncertain 

amount,  138 
presumption,  129,  136 

founded  on  maxim  debitor  non  'prcem- 

■m  'dur  donare,  137 
rebutted  where  not  a  proper  equivalent, 
138 

where  differences  of  title  between,  effect  of,  138 

not  ejnsdem  generis,  as  a  devise  of  land,  no 
presumption,  138 
creation  of,  contemporaneous  with  will,  a  reason  against,  136 
creditor  and  legatee  must  be  same  person  to  raise  presumption, 
137 

legacy  to  wife  of,  no  presumption,  137 
direction  to  pay,  covers  indebtedness  on  covenant  in  favour  of 
wife  or  beneficiary,  137 
subsequent  contraction  of  debts,  legacy  by 
codicil  to  creditors,  effect  of,  137 
discharge  of,  before  testator's  death,  137 

due  at  testator's  death,  legacy  payable  at  fixed  date  after 
death,  not  presumed,  138 
fixed  date  after  death,  legacy  without  fixed  date,  no 
presumption,  138 
legacy  less  than,  not  satisfaction  pro  tanio,  136 
none  by  gift  of  a  share  of  residue,  138 
not  existing  at  date  of  will,  no  presumption,  136 

payable  at  death,  legacy  given  generally,  presumption,  138 
presumption  as  to,  applies  equally  to  testator's  children,  137 
when  unascertained,  138 
debts,  of,  by  legacies,  declaration  as  to,  debt  not  so  mentioned,  pre- 
sumption rebutted,  139 
definition  of,  128 

direction  that  portions  be  deemed  satisfied  by  subsequent  advances  by 

specified  person  during  his  life,  effect  of,  128 
dojiatio  mortis  causd,  later  bequest  of  same  amount,  no  presumption, 

130 

gift,  for  specific  purpose,  subsequent  gift  effecting  purpose,  foundation 
of  presumption,  129 
large,  of  which  circumstances  unknown,  presumption  of,  130 
of  small  sums  or  an  annuity  during  testator's  lifetime,  no 
presumption,  130 
gifts,  must  be  ejusdem  geyieris,  133 
illegitimate  child,  father  of,  presumption  arising,  132 
in  loco  parentis,  an  uncle  making  provision  for  brother's  family, 
132 

in  situation  of  lawful  father  of  donee,  131 
person  may  be,  although  father  of  donee  living,  131 
presumption  not  from  mere  legacy,  132 
question  of  fact,  parol  evidence,  131 
relation  of,  when  inferred,  131 
relative,  evidence  of  intention  necessary  to  place,  132 
intention,  evidence  of,  intrinsic  and  extrinsic,  129 

in  absence  of  expression  of,  presumed,  129 
of  testator  or  settlor,  regard  must  be  paid  to  circumstances 
at  date  of  instrument,  128 
when  expressly  declared,  128 
land  in  satisfaction  of  money,  or  vice  versd,  on  testator's  valuation, 
133 

legacies,  ademption  of,  by  portions,  129 

legacy  given  in  satisfaction  of  debt  liable  to  abate,  137 

married  woman,  where  creditor-legatee,  where  debt  formerly  payable 

to  husband,  effect  of,  138 
owner  of  the  estate  charged  with  payment,  gift  by,  129 
"parent,"  word  restricted  to  father,  131 
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satisfaction,  parol  evidence  admitted  to  rebut  or  support  presumption  of,  136,  139 
not  admitted  to  vary  or  add  to  written  instrument,  136 
of  subsequent  transaction  not  in  writing,  136 
presumption  must  bo  raised  before  evidence  admitted, 
136 

purpose  for  which  admitted,  136 
rejected  when  intention  expressed  by  will,  139 
portion,  by  advancement,  on  marriage,  or  to  establish  in  business,  130 
double,  from  different  estates,  no  presumption,  130 

gifts  must  be  ejusdem  generis  to  raise  presumption, 
133 

never  presumed  by  adding  up  small  gifts,  130 
provisions  by  father  or  person  in  loco  j^arentis,  131 
rule  against,  presumption  may  be  rebutted,  132 
satisfied  by  legacies  or  subsequent  portions,  129 
power  of  appointment,  where  person  exercising,  129 
presumed,  legacies  to  same  person  by  different  instruments  or  different 
legacies  by  same  instrument,  129 
when  gifts  of  same  nature  and  to  same  person,  129 
presumption  strongest  where  provision  by  will  followed  by  settlement, 
132 

less  strong  when  will  follows  settlement,  132 
2Jro  tanto,  will  be  presumed,  130 

provisions,  double,  limitations  in,  effect  of  difference,  134 

slight  differences,  presumption  not  rebutted,  133 
residue,  bequest  of  share  of,  adeemed  by  subsequent  advance,  133 
gift  of,  to  creditors  proportionately,  137 
to  children  and  strangers,  how  far  children  account,  133 
single  child  and  stranger,  presumption  not  admitted,  133 
settlement,  in  favour  of  devisee  or  legatee  may  be  in  form  of  covenant 
to  pay,  128 
of,  by  will,  election  by  beneficiaries,  135 

may  operate  as  to  some  persons  and  not  others, 
135 

of  wife's  life  estate  does  not  affect  husband's 

or  children's  rights,  135 
persons  benefiting  must  elect,  135 

electiDg  against  will  must  compensate, 
135 

some  beneficiaries  not  within  settlement,  those 
under  both  instruments  must  elect,  135 
preceded  by  will,  difference  of  limitations,  presumption, 
134 

direction  to  pay  debts,  no  effect  on,  132 
no  presumption  where  persons  different, 
135 

preceding  will,  direction  to  pay  debts,  effect  of,  132 

double  portion,  charge  on  real  estate  to  pay 

incumbrances,  effect  of,  134 
effect  on  differences  in  limitations,  134 
settlor  no  right  to  substitute  provision,  donee  may  elect,  131 
substituting  by  will,  only  with  beneficiaries'  consent, 
131 

subsequent,  value  of  provision  at  date  of,  deducted  from 
legacy,  131 

settlements,  consecutive,  double  provisions,  how  construed,  132 

power  of  revocation  unexercised,  effect  on 
presumption,  133 
Scotland,  rule  against  double  portions  does  not  apply  in,  129 
testator  or  settlor  father  of  donee  or  placed  i7i  loco  parentis,  founda- 
tion of  presumption,  129 
trustee,  debt  due  from,  legacy  to  cestui  que  trust,  no  presumption,  137 
legacy  by,  liable  for  breach  of  trust  primd  facie  a  satisfaction, 
138,  139 

two  dispositions  for  satisfying  specified  moral  purpose,  presumption 
arises,  129 

gifts  in  nature  of  portions,  presumption  arises,  130 
wife,  gift  to,  by  will  and  during  last  illness,  same  amount,  129 
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satisfied  term,  relief  against,  in  aid  of  dower,  7,  42 
security,  action  on,  improperly  obtained,  72 
company,  money  advanced  to,  74 
void,  or  voidable,  relief  on  terms,  71 
sequestration,  enforcement  of  decrees  by,  65 

set-off,  administrator  who  is  sole  next  of  kin,  and  debtor  to  testator,  163 
arbitrator's  award  or  order  of  court,  moneys  due  under,  163 
bankruptcy,  right  of,  in,  where  there  have  been  mutual  dealings,  162 
basis  of  doctrine,  the  intention  of  parties,  162 

chose  in  action,  assignee  of,  takes  subject  to  a  right  of,  unless  excluded  by 
contract,  164 

companies,  in  winding  up  of,  creditor-shareholder,  no  set-off  against 
calls,  164 

company  and  debenture-holder,  application  of  principle  between,  164 

as  between,  and  trade  customer,  where  floating  charge  by 
debentures,  164 
credit  given  on  faith  of  contra  debt  being  paid,  162 
cross-demands,  when  subject  of,  162 
dealings  in  which  doctrine  does  not  arise,  161 

debts  must  be  recoverable  by  action  to  enable  application  of  doctrine,  163 

when  acquired  by  assignment,  may  be,  163 
executors,  retainer  by,  of  legacy  for  debt,  not  where  fund  appropriated  for, 
164 

executrix  and  residuary  legatee,  debt  due  from  cannot  be  set  off  against 

debt  to  testator,  163 
fraud,  which  raises  a  special  equity  to,  163 
joint  debt  against  separate  debt,  when  allowed,  163 
law,  at,  former  remedy  of  parties  having  mutual  dealings,  162 
legatee-debtor  bankrupt  before  or  after  testator's  death,  extent  of  executor's 
right,  164 

executor  can  retain  debt,  even  if  statute-barred,  163 
retainer  by  executor,  principle  applying,  163 
share  paid  to  as  legatee,  and  not  to  a  legatee  under  whom 
debtor  claims,  164 

mortgagee,  as  against,  of  costs  of  defendant  in  specific  performance, 

mortgage  being  subsequent  to  contract  for  sale,  164 
proceedings,  where  independent,  no  set  off  of  costs,  163 
restricted  in  general  to  liquidated  demand,  162 
right  of,  early  recognition  of  in  equity,  162 

to,  debts  must  accrue  in  same  right,  163 
statute-barred  debt  cannot  be  against  debt  not  so  barred,  163 
statutes,  effect  of,  on  right  of,  162. 
surety,  where  joint  debtor,  163 
wife,  sum  due  to,  husband's  debt  set  off  against,  163 
settlement,  ante-nuptial,  where  two,  held  one  for  purpose  of  election,  118 

beneficiary  also  claiming  property  ineffectually  settled  must  elect,  118 
claim  by,  to  property  comprised  in  but  not  bound  by 
settlement,  118 
covenant,  by  way  of,  of  copyholds,  when  not  complete,  97 
general  words  in,  affecting  property  not  legally  included  in,  so  as  to 

raise  case  of  election,  121 
revocation,  in  excess  of  power,  effect  of,  in  raising  case  of  election, 
117 

wife's  equity  to,  enforcement  of,  10,  71 
specific  performance,  contract  for  sale  of  land  abroad,  65 

contracts  in  which  decree  not  made,  11 
damages  in  addition  to  or  in  lieu  of,  12 
grant  of,  when  formerly  made,  12 
jurisdiction  in,  object  of,  11 

marriage  consideration,  conveyance  of  land  decreed,  12 

misrepresentation  by  plaintiff,  no  relief,  72 

parol  agreement,  enforcement  of,  12 

person  entitled  to,  may  have  rights  of  legal  owner,  64 

purchase  to  acquire  right  to  set  aside  deed  for  fraud  not 

assisted,  90 
remedy,  in  what  cases  applied,  12 

of,  right  to  compensation,  67 
work,  performance  of,  not  generally  decreed,  12 
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Statute  of  Frauds,  land,  contract  for  sale,  part  performance,  12,  G5 
not  intended  to  prevent  relief  against  fraud,  75 
person  using,  to  accomplish  fraud,  relief  against  in  equity,  75 
Limitations,  application  of,  in  equity  in  absence  of  fraud,  175 
equity  acts  in  analogy  to,  175 

land  and  rentcharges,  equitable  claims  to,  effect  in  equity, 
175 

personalty,  claim  to,  equity  will  not  impose  a  limitation 

analogous  to  realty,  175 
secret  profit,  action  in  respect  of,  statute  runs  from  time  of 
discovery,  175 
by  director  or  promoter,  as  to,  175 
statute  not  to  be  made  an  instrument  of  fraud,  75 
stay  of  proceedings,  e  suitable  ground  for  must  be  shown,  63 
stop  order  on  fund  in  court  by  second  incumbrancer  without  notice,  103 
subrogation,  agent  borrowing  in  excess  of  authority,  lender's  right  against 
principal,  150 
application  of  doctrine  in  equity,  149 

company  borrowing  in  excess  of  powers,  loan  applied  in  reducing 
liabilities,  49 

loan  to,  lender  does  not  rank  before  later  creditors  partly 
paid  with  his  money,  150 
not  entitled  to  securities  of  creditor  paid  off 
with  his  money,  150 
placed  entirely  in  shoes  of  prior  creditors 
paid  with  his  money,  150 
creditor  subrogated  to  executor's  right  is  subject  to  defences  avail- 
able against  executor,  150 
doctrine  of,  how  arising,  at  law,  149 

executor,  liability  incurred  by,  in  carrying  on  business  of  testator,  149 
of,  indemnified  by  right  against  assets,  creditor 
can  enforce  the  indemnity,  150 
insurance,  where  contract  for  indemnity,  remedy  of  underwriter  or 
assurer,  149 

wife,  right  of  persons  supplying  necessaries  to,  rests  on  an  equitable 
assignment,  150 
supplying  money  for  necessaries  to,  lender's  remedy  against 
husband,  149 
sureties,  contribution  as  between,  80,  70 
surprise.    See  fraud. 

tacking  of  bond  debt  formerly  allowed,  71 

mortgages,  71,  83 
tenancy  by  the  curtesy,  allowed  out  of  equitable  estate,  96 

in  common,  preferred  in, equity,  69 
tenant  for  life,  a  trustee  for  remainderman  for  some  purposes,  90 

waste,  equitable,  liability  for,  90 
time,  equities  equal  except  as  regards,  legal  estate  prevails,  81 
when  made  of  essence  by  notice  to  complete  154 
mining  lease,  contract  for,  154 
of  essence  of  contract,  154 

effect  of  Judicature  Act,  1873... 154 
public-house,  contract  for  sale  of,  154 
title,  declaration  of,  is  also  that  of  title  deeds,  78 

deeds,  agent  in  possession  of,  fraud  by,  owner  postponed  81 
equitable  mortgage  entitled  to,  omission  to  obtain,  80 
owner,  not  postponed  by  fraud  of  trustee,  80 
lost  or  destroyed,  25,  26 

mortgagee  parting  with  possession  of,  subsequent  advance,  80 
omission  to  inquire  for,  postponement  of  legal  mortgage,  80 
purchaser  bound  to  inquire  and  call  for,  88 

may  accept  good  reason  for  non-production,  88 
statement  to,  "  deeds  at  bankers  for  safe  custody,"  88 
suppression  of,  by  plaintiff,  72 
trade  mark  and  name.    See  fraud, 
trespass,  land  abroad,  no  action  will  lie,  66 
trust  for  sale,  mortgage,  by  way  of,  91 

trustee,  advance  by,  to  cestui  que  trust,  without  notice  of  prior  charge,  82 
cestui  que  trust  is  bound  to  indemnify,  97 
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trustee,  disability  of,  to  make  profit,  158 
purchase,  156 

legacy  by,  liable  for  breach  of  trust,  prima  facie  a  satisfaction,  138 
power  of  sale  only,  effect  of  mortgage  by,  81 
purchaser,  a,  buying  back  trust  property,  82 

from,  purporting  to  sell  under  trust  for  sale,  80,  81 
shares,  of,  liability  for  calls  falls  on,  not  cestui  que  trust,  96 
not  limited  to  amount  of  trust  estate,  97 
may  be  qualified  as  director,  97 
trusts,  agent,  fiduciary  relationship  to  principal,  156 

banker,  position  of,  in  relation  to  customer,  a  debtor,  156 

when  money  placed  with,  can  be  followed,  159 
breach  of,  action  for,  where  procured  by  plaintiff,  72 
remedy  for,  by  way  of  account,  67 
of  restoration,  67 
bribe  to  agent,  no  trust  until  after  judgment,  160 
cestui  que  trust,  as  to  the  term,  89 

cestui  que  trust  and  trustee,  relation  between,  one  has  the  legal  title,  the 

other  the  equitable,  155 
classification  of,  154 
common  law,  at,  how  treated,  89 
company,  sale  to,  by  mortgagee  who  is  a  member,  157 
constructive  trust,  trustee  obtaining  a  new  legal  interest  in  the  property, 
155 

when  equity  considers  legal  owner  trustee  for  another, 
155 

conveyance  in  name  of  person  other  than  person  providing  purchase-money, 
155 

creditor,  right  of,  to  follow  assets,  extent  of,  160 

director  or  promoter  of  company,  how  far  principles  relating  to  trustees 
apply,  158 

directors  and  promoters,  fiduciary  relation  to  shareholders,  156 
doctrine  of,  applies  to  contracts,  97 
early  form  of,  in  uses,  89 
execution  of,  property  abroad,  65 

executor,  discovering  debts  after  payment  of  legacies,  right  of,  161 
paying  legacies  while  debts  remain,  a  breach  of  trust,  160 
right  of,  making  overpayment  to  legatee  by  mistake,  161 
to  follow  assets  against  legatee,  161 

in  respect  of  contingent  liabilities,  161 
who  has  neither  proved  nor  disclaimed,  not  a  trustee,  158 
express  or  by  operation  of  law,  154 

trust,  failure  of,  resulting  trust  to  settlor  or  his  representatives,  155 
is,  although  all  terms  of  instrument  have  to  be  consulted,  155 
matters  necessary  to  be  defined  in,  155 
fiduciary  character,  the  test  for  disability  to  purchase,  158 
incumbrancer  without  notice,  priority  by  notice  to  trustee,  79 
interest  in,  vested  in  cestui  que  trust  on  creation,  79 
laches,  when  a  bar  to  action  for  breach  of,  172 

land,  express  trust  of,  by  deed,  will  or  other  written  instrument,  154 
law,  by  operation  of,  either  constiuctive  or  resulting,  155 
leaseholds,  trustee  of,  taking  new  lease  in  own  name,  155 
legal  estate  taken  by  escheat,  not  the  equitable,  95 

legatee,  paid,  becoming  preferred  through  subsequent  accidental  loss,  does 
not  refund,  161 
right  of,  to  follow  assets  paid  away  by  executor,  160 

where  fund  insufficient  and  another  has  been  paid  an  over 
proportion,  160 
legatees,  payment  of  some,  out  of  fund  in  court,  160 
limitation  of,  construction  of  in  equity,-  95 

mercantile  transactions,  principles  applicable  to  trusts  apply  to,  158 
money,  earmarked  in  equity  and  can  be  followed,  159 
mortgage  of  assets  created  by  executor-residuary  legatee,  160 
parol,  assignment,  creation  by,  as  to  personalty,  154 

before  Statute  of  Frauds,  94 
partner  not  a  trustee  of  partnership  assets,  156 

person,  position  of,  involving  confidence,  impresses  him  with  character  of 
trustee,  156 
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trusts,  personalty  (other  than  leaseholds),  express  trust  of,  created  by  parol,  154 
precatory  trust  by  words  of  recommendation,  not  readily  construed,  155 
property,  disposal  of,  purchase  of  other,  with  money  added,  rights  of  cestui 
que  trust,  159 
rightful  or  wrongful,  proceeds  may  be  followed,  159 
equitable  interests  in,  9 

retains  its  nature,  in  original  and  altered  state,  159 
subject  to  trust,  may  be  followed  by  cestui  que  trust,  159 
purchaser,  for  value  without  notice,  not  afEected  by  right  of  cestui  que  trust 

to  follow  money,  160 
receiver,  or  trustee  in  bankruptcy,  quasi-trvLstees,  156 
resulting  trust  arising  through  failure  of  express  trust,  entire  or  partial,  155 
none  where  gift  intended,  155 
when  arising,  155 
rights  in,  enforcement  of,  6 

rules  relating  to  persons  standing  in  fiduciary  position  to  others,  154 
solicitor,  receipt  of  money  by,  for  transmission,  not  in  fiduciary  nature,  156 
property  by,  when  treated  as  trustee,  156 
trustee,  as  to  remuneration  of,  159 
Statute  of  Frauds,  use  of,  to  avoid,  not  allowed,  75 
stockbroker,  money  placed  with,  can  be  followed,  159 
stranger,  participating  in  breach  of  trust,  156 

trafiicking  with  another's  money,  how  far  a  constructive  trustee, 
158 

tenant  for  life,  a  trustee  for  remainderman,  155 

receiving  purchase-money  of  property,  a  trustee,  159 
trustee  and  cestui  que  trust,  essence  of  relation,  89 
cannot  make  profit  out  of  trust,  158 

purchase  trust  propertj'^  from  himself,  157 
contract  for  purchase  by.  with  cestui  que  trust,  what  will  support, 
157 

drawing  money  from  mixed  fund,  draws  his  own,  160 

expenses  of,  allowed  as  first  charge  on  estate,  159 

express,  treated  as,  effect  as  to  Statute  of  Limitations,  156 

has  no  sporting  right  over  trust  estate,  158 

interests  of,  must  not  conflict  with  those  of  cestui  que  trust,  156 

may  divest  himself  of  character  of,  to  become  purchaser,  157 

mixing  money  with  own,  cestui  que  trust's  charge  on  whole,  159 

trust  funds  with  own  in  business,  eflEect  of,  158 
money  not  actually  reaching,  but  only  credited  in  account,  not  ear- 
marked, 159 

must  account  to  beneficiaries  for  benefits  acquired,  158 
profit  by,  not  allowed  except  by  consent  of  cestui  que  trust,  154 
purchase  by,  after  trusteeship  has  ceased  or  with  consent  of  cestui 
que  trust,  157 
when  good,  157 

set  aside  by  cestui  que  trust,  terms  of  relief,  157 
on  account  of  fraud,  157 
of  trust  property  by,  at  auction,  or  from  co-trustees,  157 
reason  for  no  remuneration  of,  158 
retention  of  trust  funds  by,  must  pay  interest,  158 
takes  no  remuneration,  in  absence  of  special  clause,  158 
where,  has  only  an  equitable  interest,  155 

two  trust  funds,  application  of  Clayton's  Case,  160 
volunteers  claiming  through  legatees,  may  have  to  refund,  160 
where  legal  owner,  trustee  holds  for  benefit  of  the  cestui  que  trusty  88 
word  "  trust  "  not  necessary  to  creation  of,  155 
undue  influence.    See  laches. 

unsound  mind,  persons  of.    See  election,  fraud,  lunatic, 
vendor,  position  of,  under  contract  for  sale,  while  in  possession,  -99 
subsequent  contract  for  sale,  remedy  of  first  purchaser,  100 
trustee,  not  a  mere  dormant,  99 
under  building  scheme,  rights  of,  101 
vendor*s  lien,  an  equitable  estate,  79 

none  against  purchaser  for  value  without  notice,  with  legal  estate, 
79 

purchaser,  as  against,  92 

postponement  of,  by  conduct,  79 
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voluntary  conveyance,  verbal  arrangement  to  hold  in  trust,  enforced,  75 

reconvey,  conveyance  decreed,  75 
settlement,  power  of  revocation,  omission  of,  17 
setting  asidCj  17 
when  valid  and  effectual,  98 
volunteers,  defeated  by  covenantor  conveying,  claim  against  assets,  97 

equitable  interests  created  in  favour  of,  97 
waiver,  acted  upon,  sufficient  consideration,  165 

bankruptcy,  disclaimer  by  trustee,  statutory  requirement  as  to  time,  165 
bill  of  sale,  promise  not  to  enforce  accrued  right  to  seize  goods,  when 
binding,  165 

breach  of  trusc,  of,  by  cestui  que  trust,  effect  of,  166 
definition  of,  165 

conduct  of  person  entitled  to  right,  looked  to,  166 
consent  of  party  necessary  to,  165 
contract,  of  stipulation  in,  165 
parol  waiver  of,  165 
covenant,  by  open  use  in  violation  of,  166 
delay,  not  necessary  to,  but  evidence  of,  165,  166 
implied,  from  conduct  inconsistent  with  right,  165 

mortgage,  acceptance  of  interest  in  arrear,  not  waiver  to  right  to  call  in 

principal,  165 
notice  of,  prior  to  sale  by  mortgagee,  165 
person  acquiescing  in,  must  be  aware  of  his  right,  166 
right,  the  abandonment  of  a,  express  or  implied,  165 
statutory  provision  of,  165 

where  forbidden,  165 
with  consideration  operates  as  release,  165 
waste,  equitable,  tenant  for  life,  liability  of,  for,  90 
treated  as  a  breach  of  trust,  90 
relief  extended  to  legal  and  equitable,  49 
immediate  in  plain  cases,  50 
will,  devisee  taking  on  parol  trust,  75 

gift,  mere  recital  does  not  amount  to,  122 
omission  to  make,  no  relief,  27 
procured  by  fraud,  13 
"with  clean  hands  "  use  of  expression,  72 


ESTATE  AND;  OTHER  DEATH  DUTIES, 
account,  corrective  may  be  signed  onl}^,  216 

delivery  of,  at  same  time  as  delivery  of  affidavit,  315 
duty,  appointees  of  specific  sums  when  bearing  duty  rateably,  222 
dispositions  which  are  substitutes  for  wills,  when  liable  to,  181 
payable  by  donee  on  gifts  made  between  31st  May,  1881,  and  2nd 

August,  1894. ..220 
payment  of,  when  conferring  exemption  from  estate  duty,  199 
survivorship,  title  by,  accruing  after  31st  May,  1881,  and  before  2nd 
August,  1894,  liability  of,  to,  192 
expenses  of  fresh,  charged  upon  interest  of  successor,  297 
form  of,  216 

full  and  true,  to  be  delivered  to  the  Commissioners,  296 
jointure  charged  on  land,  owner  accountable,  217 
lapse  of  time,  relief  after,  218 
matters  to  be  disclosed  in,  296 
mortgagor,  position  of,  as  to,  216 

person  accountable  a  "  debtor  to  the  Crown  "  for  duty,  217 
persons  accountable,  216 

liable  to,  may  raise  succession  duty  on  security  of  property,  301 

not  accountable,  218 
succession  duty,  for,  persons  liable  to  render,  295 
timber,  on  sale  of,  persons  accountable  for  duty,  217 
trustee  of  settlement,  by,  on  death  of  tenant  for  life,  217 
unsatisfactory,  procedure  by  Commissioners,  297 

verification  of,  by  production  of  books  for  inspection  by  Commissioners, 
297 

Act  of  Parliament  or  royal  grant,  lands  or  chattels  settled  by,  how  valued,  209 
active  service,  death  from  causes  arising  from,  extent  of  duty  remitted,  182 
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administration,  court  must  provide  for  succession  duty  out  of  property  under 
control,  301 
legacy  duty  provided  for  by  court,  254 

provision  of,  by  the  court,  258 
security  to  be  given  to  the  court  to  cover  corrected  gross  assets, 
216 

advowson,  estate  duty,  when  not  payable  in  respect  of,  202 

payment  of  succession  duty  on,  when  disposed  of,  294 
sale  of,  duty  payable  on,  214 

succession  duty  not  payable  unless  disposed  of  for  money  or  its  worth, 
281 

successor,  sale  in  concert  with,  what  duty  chargeable,  287 
affidavit,  for  Inland  Revenue,  is  not  an  account  for  purpose  of  settlement  estate 

duty,  231 
duplicate,  to  be  in,  if  required,  216 
duty  payable  on  delivery,  213 
executor,  full  inquiry  by,  before  deposing,  215 

payment  must  be  made  by,  214 
extent  of,  to  verification  of  account,  316 
form  of,  216 

as  prescribed  by  the  Commissioners,  314 
meaning  of,  215 

oath,  persons  before  whom  made,  216 

penalties  for  non-compliance  with  provisions  as  to 

delivery  of,  225 
swearing  of,  215 

after-acquired  property,  covenant  to  settle,  payment  of  covenantor  on  acquiring, 

not  a  payment  on  settled  property.  197 
aggregation,  accretions  after  death  subject  to,  204 

national  interest,  things  of,  not  subject  to,  203 

property  in  which  deceased  never  had  an  interest  not  subject  to,  203 
not  exceeding  £1,000  in  value  not  subject  to,  203 
passing  on  any  death,  not  aggregated  more  than  once,  203 
subject  to,  for  purpose  of  estate  duty,  203 
sale  or  mortgage  of  interest  in  expectancy  after  1st  August,  1894, 

and  before  9th  April,  1900,  proviso  as  to,  204 
settled  property,  deceased  dying  before  9th  April,  1900,  203 

passing  under  disposition  by  person  dying  prior  to 
2nd  August,  1894,  not  subject  to,  203 
agricultural  property,  conversion  to  more  profitable  use,  expectation  of  increased 
income  by,  208 
exception  relating  to,  208 
management,  deductions  for  expenses  of,  208 
meaning  of,  208 

rule  applied  to  where  death  took  place  before  30th  April, 
1909... 208 

successor  to,  for  life,  mode  of  calculating  duty,  287 
ancestor,  meaning  of,  268 

annuitants,  settlement  estate  duty  payable  by,  231 

annuity,  allowance,  none  made  for  when  ceasing  on  the  death,  212 

cesser  of  interest  by  death  within  four  years,  proportion  only  of  succes- 
sion duty  payable,  282 
exemption  from  duty  when  not  exceeding  £25... 201 
fund,  liability  of,  to  settlement  estate  duty,  229 
measure  of  taxation,  230 

where  bequeathed  after  annuitant's  death  settlement  estate  duty  is 
payable,  230 
gross  value,  rule  for  determining,  245 

when  annuity  payable  out  of  another  legacy,  246 
instalments,  payment  of  duty  by,  214 

interest  accruing  or  arising  on  death  is  property  passing,  192 

in,  ceasing  by  death  before  four  years'  payment  due,  effect  of,  242 

legacy  by  way  of,  when  charged  on  another  legacy,  by  whom  duty  payable, 
253 

duty,  payment  of,  when  direction  to  purchase,  effect  of,  252 

repayment  of  upon  any  contingency  other  than  death,  262 
rule  as  to  payment  of,  251 

to  purchase,  payment  of  duty,  250 
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annuity,  provision  must  be  deceased's  gift  to  be  liable  to  estate  duty,  192 
secured  by  bond  or  covenant,  how  described,  263 
stamped  receipts,  rule  applicable  to,  255,  256 
third  person,  provided  at  cost  of,  not  subject  to  estate  duty,  192 
valuation  of,  for  purpose  of  succession  duty,  289 
appeal,  accountable  party  may,  303,  304 

any  person  aggrieved  by  decision  of  Commissioners  may,  226 
conditions  of,  as  directed  by  rules  of  court,  226 
costs  of,  in  the  discretion  of  the  court,  226 
county  court,  when  may  be  made  to  and  from,  227 

where  assessed  duty  does  not  exceed  £50... 304 
further,  only  with  leave  of  High  Court  or  Court  of  Appeal,  226 
real  and  leasehold  property,  how  made,  227 
apportionment,  Commissioners'  acceptance  of  accounts  binding  in  questions  of, 
222 

disputes  as  to,  how  determined,  222 

estate  duty,  of,  between  owner  and  person  having  charge,  221 
marriage  settlement,  as  to  cost  of  raising  duty  on  funds  in,  223 
personal  property  appointed,  duty  not  a  specific  charge  on,  219 
arbitration,  costs  of,  to  be  part  of  the  costs  of  appeal,  228 

real  and  leasehold  property,  appeal  to,  in  respect  of,  228 
assets,  application  of  term  to  personal  property  appointed  by  will,  218 
attachment,  order  "for,  on  non-compliance  with  writ,  226 
British  possession,  estate  duty  not  a  charge  on  property  in,  221 

order  applying  provisions  relating  to  allowance  of  death  duty 

may  be  revoked,  200 
proceedings  cannot  be  taken  in,  by  Commissioners,  226 
provision  relating  to  allowance  of  death  duty,  how  applied, 
200 

when  death  duty  paid  in,  to  be  allowed  against  estate  duty,  200 
ships,  situation,  the  port  of  registry,  310 
certificate,  Commissioners  not  compelled  to  give  in  any  particular  form,  292 

further  probate  duty,  of  payment  of,  must  be  written  on  grant,  816 
liability  of  persons  to  whom  given  only  affected,  256 
of  discharge.  Commissioners  to  give  certificate  on  satisfaction  of  claim 
for  duty,  256 

commutation  of  duty,  on,  when  amount  agreed,  225 
estate  duty,  granted  by  Commissioners  in  respect  of,  218 
form  of,  as  prescribed  by  Commissioners,  218 

power  of  Commissioners  as  to,  300 
fraud  will  render  inoperative,  182,  219 
of,  to  trustee  before  distribution  of  fund,  298 
property,  does  not  affect,  afterwards  shown  to  have  passed 

on  the  death,  207 
purchaser  exonerated  from  succession  duty  by,  302 
when  obtainable,  eliect  of,  224 
certificate  of  payment,  repayment  (if  any)  made  to  person  producing  221 
succession  duty,  to  be  given  by  Commissioners,  292 
cesser  of  interest,  benefit  accruing  by,  mode  of  ascertaining  capital  value,  208,  209 

liability  to  estate  duty,  197 
charge,  determination  of,  benefit  arising  on,  when  succcession  duty  payable,  294 
duty,  for  payment  of,  an  "  equitable  charge,"  223 
extinction  of,  deemed  a  succession,  272 

where  Succession  Duty  Act,  1853,  does  not  apply,  272 
charities,  duty  not  payable  on  death  of  a  recipient  from  a  charity,  196 
charity,  property  subject  to  trust  for,  succession  duty  payable,  286 
succession  duty,  rate  chargeable,  284 

trust  for  purposes  of,  conferring  a  succession,  when  duty  payable,  293 

power  of  trustees  to  raise  duty  on  property,  300,  301 
church  patronage,  succession  duty  on,  when  payable,  294 

collection  of  duty,  acceptance  of  real  or  leasehold  property  in  satisfaction  of  duty, 
212,  213,  292 
account  of  "other  property,"  216 
advowson,  payment  on  sale  of,  214 
executor,  duty  of,  215 

meaning  of,  215 
grant  made  pendente  lite,  215 
Inland  Revenue  aftidavit,  meaning  of,  215  ■ 
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collection  of  duty,  land  may  be  transferred  in  satisfaction  of  settlement  estate  duty, 
230 

national  interest,  sale  of  objects  of,  when  payment  to  be  made, 
214 

personal  property,  executor  must  pay  duty,  214,  215 
persons  not  accountable  for  estate  duty,  218 
postponement  of  pay^paent,  when  allowed,  214 
practice  and  law  as  ou  the  2nd  August,  1894,  applicable,  213 
stamps,  by  means  of,  or  as  Commissioners  may  prescribe,  212 
Commissioners  of  Inland  Revenue,  account  to  be  delivered  where  Commissioners 

believe  property  passed,  217 
when   unsatisfactory,  procedure  by 
Commissioners,  297 
affidavit,  proof  may  be  required  in  support  of, 
316 

appeal  from  decision  of,  on  payment  of  duty,  in 
what  cases,  226 
without  payment  of  duty,  when 
allowed,  227 
assessment  of  succession  duty  by,  297 
British  possession,  cannot  take  proceedings  in, 
226 

certificate,  form  of,  292 

as  they  may  think  fit,  300 
of  discharge  by,  on  commutation 
of      duty      when  - 
amount  agreed,  225 
must  be  given  on  pay- 
ment of  duties,  182 
to  be  given  by,  218 
when  obtainable, 
effect  of,  224 
payment  of  estate  duty,  what  it 

should  specify,  221 
value  accepted  by,  209 
compounding  of  duty,  power  of,  258 
duty,  may  accept  real  or  leasehold  property  in 
satisfaction  of,  212,  213 
of,  as  to  collection  of  legacy  duty,  249 
to  keep  books  and  to  give  receipts  in 
respect  of  succession  duty,  292 
estate  duty,  may  prescribe  means  for  collection 
of,  212 

executor,  retainer  of  legacy  by,  particulars  must 

be  sent  to,  255 
expenses  of  undertaking  fresh  account  charged 

on  interest  of  successor,  297 
fraud   in  obtaining  certificate   of  discharge 

renders  it  inoperative,  224 
interest,  court  may  order  payment  by,  or  to,  227 
in  expectancy,  commutation  of  duty  as 
to,  by,  224 

jurisdiction  as  to  estimate  of  principal  value, 

exclusive  in  first  instance,  207 
land,  transfer  of,  to,  no  stamp  duty  payable,  213 
legacy  duty,  commutation  of,  by  258 
non-payment  of  legacy  duty  after  assessment, 

proceedings  by,  261 
notice  to,  of  payment  out  of  fund  in  court  255 
overpaid  duty,  refund  to  be  made  by,  228 
payment,  may  allow  time  for  or  give  discount  for 

prepayment  of  succession  duty,  295 
penalties,  power  of  to  reduce,  226 
penalty,  waiver  of,  by,  260 

power  of,  to  compound  death  duties  in  compli- 
cated cases,  181 
grant  probate  on  credit,  315 
powers  of,  as  managers  of  death  duties,  181 
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Commissioners  of  Inland  Eevenue,  proceedings  by,  by  means  of  writ  sued  out  of 

King's  Bench  Division,  304 
for  account  by,  261 
real  or  leasehold  property,  appeal  in  respect 

of,  how  made,  227 
refunding  by,  where  legacy  duty  overpaid  261 
remission  of  duties,  powers  of,  as  to,  224 

duty  and  interest  by,  258,  302 
repayndint  of  probate  duty,  when  declined, 
318 

time  for  payment  of  duty,  power  of  Commis- 
sioners, 318 

valuation,  must  defray  cost  of,  when  made  by 

their  nominee,  209 
value  of  property,  how  ascertained  by,  209 
valuers,  may  be  appointed  by,  209 
commutation  of  duty,  contingencies  to  be  considered,  225 
future  claims  for  succession  duty,  302 
practice  as  to,  224 
company,  private  limited,  shares  in,  value  of,  208 

compensation,  payable  under  Employers'  Liability  Act,  1880,  or  "Workmen's 

Compensation  Act,  1897,  not  liable  to  duty,  192 
compromise,  conflicting  claims  to  real  property,  succession  duty  follows  strict 

rights  of  parties,  285 
contingent  legacy,  duty  on,  how  chargeable,  247 

legacy  duty  on,  person  liable  for,  253 
settlement,  repayment  of  settlement  estate  duty  when  contingency  does 

not  arise,  229 
settlementg,  property  in,  is  settled  property,  229 
conveyance,  stamp  on,  none  when,  of  land  to  Commissioners,  213 
copyholdg,  allowances  made  in  respect  of  fines  on  payment  of  succession  duty,  291 
corporate  body,  legacy  duty  not  payable  on  bequest  of  specific  articles  to,  240 
succession  duty  payable  on  principal  value,  286 

power  of,  to  raise  amount  payable  for,  301 
corrective  affidavit,  acceptance  of  without  same  being  resworn,  216 
tjosts,  arbitration,  of,  to  be  part  of  costs  of  appeal,  228 
county  court,  appeal,  for  purpose  of,  is  as  if  the  High  Court,  227 

to,  where  assessed  succession  duty  does  not  exceed  £50. ..304 
when  may  be  made  to  and  from,  227 
apportionment,  settlement  of  disputes  as  to,  in,  222 
real  and  leasehold  property,  appeal  to,  in  respect  of,  limit  of 
amount  in  dispute,  227 
covenant,  after-acquired  property,  payment  on  covenantor  acquiring,  not  a  payment 
in  respect  of  settled  property,  197 
debt  of  covenantor  not  deducted  from  covenantor's  estate  in  calculating 
duty,  197,  198 

donee,  by,  for  donor's  benefit,  effect  of  in  relation  to  gifts,  190 
further  assurance,  for,  where  assignor  of  legacy  not  bound,  257 
debt,  estate  duty  not  payable  out  of,  in  absence  of  express  direction,  219 
Crown  debt,  legacy  duty,  where  executor  liable  for,  as  a,  252 
liability  of  persons  for  duty  as  a,  253 

succession  duty,  liability  of  accountable  persons  for  unpaid,  as  for  a, 
295 

death  duties,  accountable  person,  wishing  to  compound  must  give  all  information, 
181 

active  service,  death  from  causes  arising  whilst  on,  extent  of  duty 

remitted,  182 
certificate  of  discharge  on  payment  of,  182 
classes  of,  180 

communications  respecting,  how  addressed,  181 
compounded,  may  be,  in  complicated  cases,  181 
gift  made  bond  Jide  to  avoid,  188 

gifts  for  public  purposes,  duty  on,  may  be  remitted,  182 
management  of,  181 

remission  of  payment  after  twenty  years  from  death,  182 
substance  of  transaction  rather  than  form  of  conveyance  should  be 
looked  to,  180 
debts,  deduction  allowed  in  calculating  duty,  210 
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debts,  direction  to  pay  another  person  a  legacy,  234 

does  not  subject  them  to  payment  of  duty.  234 
doubtful,  to  be  accounted  for  when  paid,  313 
expectancy,  interest  in,  incurred  in  connection  with,  210,  211 
forgiveness  of,  when  becoming  liable  to  legacy  duty,  234 
incurred  hond  fide,  meaning  of,  210 

marriage  and  money  the  consideration  for,  not  allowed,  210 

motive  for  incurring,  immaterW,  210 

payable  to  persons  out  of  tlft  United  Kingdom,  211 

philanthropic  purpose,  for,  not  allowable  against  estate  duty,  210 

probate  duty,  deductions  allowed  in  respect  of,  313,  314 

property  against  which  allowed,  211 

reimbursement,  right  to,  effect  of,  211 

release  of  voluntary  debt,  consideration  for,  not  allowed  against  estate  duty, 
210 

"deceased  person  "  and  "  deceased,"  meaning  of,  under  Finance  Act,  1894;  Finance 

Act,  1896... 183 
•deductions,  allowance  for  increment  value  duty,  211 

allowances,  kind  of,  made  in  respect  of  succession  duty,  290 
what  may  be  made,  210 

where  there  is  right  to  reimbursement,  when  made,  211 
cost  of  realising  or  administering  foreign  property,  how  far  allowed,  212 
debts,  against  what  property  allowed,  211 

payable  to  persons  out  of  the  United  Kingdom,  211 
what  may  be  and  what  may  not  be,  210 
duty,  in  respect  of,  where  already  paid,  when  exercising  power  of 

appointment,  291,  292 
foreign  property,  duty  paid  in  respect  of,  212 
funeral  expenses,  210 

interest  in  expectancy,  mortgage  of,  where  no  allowance  made  for,  211 
legacy  duty,  allowed  in  respect  of,  249 

mortgage,  none  allowed  where  by  tenant  for  life  and  remainderman,  290 

probate  duty,  deductions  allowed  against,  313,  314 

succession  duty,  of  necessary  outgoings  on  payment  of,  289,  290 

where  allowed  on  payment  of,  291 
tenant  for  life  and  remainderman,  incumbrances  by,  not  allowed  as, 
290 

disclaimer,  legacy,  of,  effect  on  legacy  duty,  244 

discount.  Commissioners  may  allow  when  succession  duty  paid  in  advance,  295 
dispositions,  conferring  a  succession,  when  deemed  to  be,  266 
term,  extent  of,  265 

4omicil,  British  settlement  of  personal  property  inter  vivos,  pavment  of  duty  not 
(vrj.ij  affected  by,  275,  276 

estate  pur  autre  vie  in  real  property  in  this  country,  but  owner  of  foreign, 

liable  to  duty,  238 
legacy  duty,  payment  of,  dependent  upon  testator's  or  intestate's,  238 
natural  children,  where  legitimate  according  to  law  of  the  father's,  effect 
of,  243 

person  entitled,  of,  immaterial,  276 

of  foreign,  directing  creation  of  British  settlement  of  personal 
property,  succession  duty  payable,  274,  275 
leaving  British  personal  property  not  subject  to  legacy 
or  succession  duty,  274 
probate  duty,  not  affected  by,  309 
succession  duty,  where  affected  by,  274,  275 
test  of  liability  to  succession  duty  in  relation  to,  273 
testator,  of,  situs  of  property  in  contemplation  of  law  is  the,  238 
donatio  mortis  causd^  "  deemed  to  pass  "  on  donor's  death,  187 

donor  dying  between  30th  May,  1881,  and  2nd  August,  1894, 

account  duty  payable,  187,  188 
gift,  every,  taking  effect  as,  is  a  legacy,  233 

of  real  and  leasehold  property,  none  by,  187 
dower,  apportionment  of  estate  duty  relating  to  estates  in,  222 
estate  in,  a  settled  estate  for  purpose  of  estate  duty,  184 
entail,  disentailing  assurance  and  resettlement  form  the  disposition  for  succession 

duty,  198 

conferring  power  of  appointment,  effect  of,  on  suc- 
cession duty,  266 
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entail,  disentail  and  resettlement,  series  of  deeds  form  settlement  for  purpose 
of  Settled  Land  Act,  1882...  198 
resettlement  bj  tenant  for  life  and  remainderman,  the  latter  is  pre- 
decessor, 270 

estate  by  the  curtesy,  for  purpose  of  estate  duty  is  a  settled  estate,  184 

pu7'  autre  vie,  domicil  of  foreign  owner,  legacy  duty  payable 
on  such  estate  in  realty  in  this  country,  238 
includes,  what  it,  236 

duty,  account,  form  of,  216 

persons  accountable,  216,  217 
accretions  after  death  are  aggregated  with  other  property,  204 
active  service,  property  of  persons,  claim  in,  exemption  relating  to, 
201 

advowson,  payable  on  sale  of,  214 

when  not  payable  in  respect  of,  202 
after-acquired  property,  liability  in  respect  of,  197 
aggregation  not  applied  to  things  of  national  interest,  263 
agricultural  property,  deduction  for  "  management "  in  small  estates, 
208 

exception  relating  to,  208 

expectation  to  convert  to  more  profitable  use, 

effect  of,  208 
meaning  of,  208 

rule  applicable  where  death  before  30th  April, 
1909. ..208 

allowance  in  respect  of  duty  paid  before  2nd  August,  1894,  how  made, 
200 

pj-eviously  paid  duty  not  affected  by  loss  of 
capital  value,  200 
allowances,  what  may  be  made,  210 

where  right  to  reimbursement,  when  made,  211 
annual  benefit  to  donor  greater  than  usual  interest  on  trust  property, 
190 

annuity,  in  respect  of,  payment  by  instalments,  214 

no  allowance  when  ceasing  on  the  death,  212 
not  exceeding  £25,  exemption  as  to,  201 
or  other  interest  to  extent  of  interest  accruing  or  arising  on 
death  is  subject  to,  192 
appeal  against  decision  of  Commissioners  on  payment  of,  226 

without  payment  of,  when 
allowed,  227 

appointed  personal  property,  not  a  specific  charge  on,  if  appointment 

by  will  and  power  general,  219 
apportionment,  disputes  as  to,  how  determined,  222 
of,  as  to  estates  in  dower,  222 

between  owner  of  property  and  person  having 
charge  on,  221 
question  of,  bound  by  Commissioners'  acceptance  of 
accounts,  222 

beneficiaries,  liability  of,  in  proportion  of  their  respective  interests,  221 
British  possession,  allowance  of  death  duty  paid  in,  200 

condition  on  which  allowance  made  for  death  duty 
paid  in,  200 

revoking  power  relating  to  provision  of  duty,  200 
capital  money  may  be  applied  in  payment  of,  223 

sum  set  aside  by  executors  to  meet  annuity,  duty  not  payable 
on  annuitant's  death,  194 
certificate  of  discharge,  how  obtained,  218 

when  obtainable,  effect  of,  224 
payment  of  estate  duty,  debts  and  incumbrances  should 
be  specified,  221 
when  conclusive  evidence  of  first  charge  on 
property,  221 
value  accepted  by  Commissioners,  209 
cesser  of  actual  income  applied,  duty  payable,  sed  quare^  193 
interest,  benefit  accruing  by,  208,  209 

liability  in  respect  thereof  deferred,  197 
when  property  incumbered,  209 

H.L.—XIII.  (  41  )  Z 


Index. 


ESTATE  AND  OTHER  DEATH  TtJJTl'ES— continued. 

estate  duty,  charge,  first,  on  property  not  passing  to  executor  as  such,  220 
collection  of,  law  and  practice  relating  to,  213 
commutation  of,  contingencies  to  be  considered,  225 

practice  as  to,  224 
company,  private  limited,  value  of  shares,  208 
consideration  in  money,  as  to  what  is  not,  195 

partial  in  money,  as  to  what  is  not,  195 
cost  of  realising  or  administering  foreign  property,  how  far  allowance 
made,  212 

covenant  debt  out  of  debtor's  estate  does  not  bear  portion  of,  unless 
by  express  direction,  219 
no  allowance  made  for,  in  calculating  duty,  197 
for  donor's  benefit  makes  gift  liable  to,  190 
death  must  occur  after  1st  August,  1894...  183 
debt  incurred  in  respect  of  any  interest  in  expectancy,  210,  211 
debts,  property  against  which  allowed,  211 

to  persons  out  of  the  United  Kingdom,  when  deductible,  211 
what  may  be  deducted  and  what  not,  210 
deduction  for  duty  previously  paid,  when  only  allowable,  200 
depositor  in  Post  Office  or  Trustee  Savings  Bank,  regulations  as  to, 
201 

depreciation  in  principal  value  by  reason  of  deceased's  death,  allowance 
made,  208 

direction  as  to  payment  of  probate  duty  does  not  cover,  219 
directions  charging  payment  of,  out  of  particular  funds,  222 
discount,  none  allowable  on  full  payment  of  instalments  within  twelve 

months  of  death,  225 
distribution  of  estates  under  £100,  no  grant  required,  201 
donatio  mortis  causa  is  liable  for,  187 

donee  a  member  of  restricted  class,  duty  payable  on  death  of  donor, 
189 

dower  or  by  the  curtesy,  estates  in,  subject  to,  184 
exceptions  to  charge  of,  183 

executor  accountable  for,  in  respect  of  all  personal  property,  214 
limit  of  liability  of,  218 
meaning  of,  215 

property  for  which  he  is  liable  to  pay  duty,  215 
exemption  as  to  things  of  national  interest  dates  from  death,  202 

from,  where  account  duty  has  been  paid,  199 
expectancy,  interest  in,  how  valued  for,  209 

payment  of  duty  upon  value  of  interest  in,  197 
expenses  incurred  in  paying  the  duty,  223 
fixed  duty,  estates  over  £300  and  under  £500... 206 

when  allowance  made,  207 
foreign  property,  allowance  for  duty  paid  in  foreign  country,  212 

test  of  liability  to,  192 
fraud  in  obtaining  certificate  of  discharge,  224 

certificate  of  discharge  in  operation  in  case  of,  219 
fund  in  court,  retention  of  sum  to  satisfy,  225 
gift,  effect  of  retention  of  use  or  benefit,  189 

in  pursuance  of  antecedent,  moral,  or  enforceable  voluntary 

obligation  liable  to,  188 
of  interest  bearing  bonds  which  remained  unpaid  at  donor's 
death,  not  property  held  by  debtor  as  trustee  for  creditor,  193 
of  property  must  be  made  bond  fide  within  three  years  of  donor's 

death  to  avoid  charge  of,  188 
something  reserved  not  comprised  in,  190 
the  right  to  possess,  is  not  possession,  189 
under  will  of  ancestor  who  survived  the  deceased,  186 
gifts  in  consideration  of  marriage  not  exceeding  £100,  exempt  from, 
201 

i^ite?'  vivos,  bear  their  own  share,  220 
how  collected,  212 

husband's  interest  in  wife's  property  reverting  to  her  on  his  death, 

property  not  liable  to  duty,  195 
immediate  gift  inter  vivos  not  made  bond  fide,  is  liable  to,  188 
income  of  settled  property  acquired  on  death  of.  spouse,  duty  not 

payable  until  death  of  survivor  if  survivor  is  settlor,  194 
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estate  duty,  increment  value  duty,  allowance  for,  211 
Inland  Revenue  aflSdavit,  meaning  of,  215 

interest  as  holder  of  an  office  ceasing  on  death  exempt  from  duty,  196 
in  expectancy,  future  claim  may  be  commuted,  224 

mortgage  of,  when  no  allowance  made,  211 
passes  on  death  of  the  person  competent  to 

dispose  of  it,  186 
rule  as  to  payment  of  duty,  213 
sale  or  mortgage  of,  prior  to  2nd  Augustvi894;', 

effect  of,  196 
value  of,  for  purpose  of,  203 

on,  rate  of,  225 

recoverable  as  part  of,  225 
when  payable,  213 
interests  in  property  ceasing  at  death  on  which  no  duty  payable,  196 
jointure,  directions  as  to  payment  of,  affecting,  222 
lands  inalienably  settled  by  Act  of  Parliament  or  royal  grant,  not 
settled  property  for,  184 
or  chattels  settled  by  Act  of  Parliament  or  royal  grant,  how 
valued,  209 

settled  by  Act  of  Parliament  or  royal  grant,  duty  payable  out 
of  successor's  interest,  220 
lapse  of  time,  relief  after,  218 
leviable  on  property  passing  at  death,  180,  183 

liability  of  mortgagor  of  interest  in  expectancy,  if  equity  of  redemption 

sufficient,  196 
life  interest,  no  allowance  for  duty  paid  on,  200 

surrender  of,  when  property  subject  to,  187 
surrendered  to  remainderman  three  years  before  death, 
property  not  subject  to,  187 
limitation  of  charge  on  property,  223 

lunatic,  committee  of,  paying  duty  on  realty  out  of  personalty,  charge 
of,  221 

marriage,  property  disposed  of  in  consideration  of,  when  liable  to,  185 
meaning  of,  183 

mode  of  raising,  by  sale,  mortgage  or  terminable  charge,  223 

out  of  property  passing,  223 
mortgage  charged  on  real  property  paid  out  of  personalty  on  which 

probate  duty  paid,  199 
national  interest,  objects  of,  payment  of  duty  after  sale,  214 

on  saleof  objects  of,  person  accountable  for  duty,  217 
not  a  disbursement,  215 

payable  in  respect  of  personal  property  settled  by  will  of  person 
dying  before  2nd  August,  1894,  unless  deceased  com- 
petent to  dispose  of  it,  199 
on  enlargement  of  life  interest  into  an  absolute  interest, 
194 

"  other  property,"  how  accounted  for,  216 

not  paid  on,  on  Inland  Revenue  affidavit,  216 
overpaid,  repayment  of,  law  and  practice  relating  to,  228 
payable  on  property  in  settlement  reserving  a  life  interest  or  a  power ' 
of  revocation,  191 
passing  by  survivorship,  191 
payment  by  limited  owner,  not  a  charge  against  purchaser  for  value  • 
without  notice,  221 
of,  on  real  estate,  charge  is  an  "  equitable  charge,"  223 

out  of  fund  in  court,  223 
on  gift,  to  escape,  deceased  must  have  been  excluded  entirely' 

from  property,  189 
postponement  of,  when  allowed,  214 

^ro  rata  on  extent  of  benefit  in  subject-matter  of  gift 

reserved  to  the  donor,  189 
to  be  in  full,  although  application  is  for  grant  ^Jendente  lite 

only,  215 

penalties,  reduction  of,  incurred  in  respect  of,  226 
pension  to  widow  of  officer  by  Government  of  British  India,  exempt, 
201,  202 

person  accountable  for,  a  "  debtor  to  the  Crown,"  217 
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estate  duty,  person  having  limited  interest  paying  duty  entitled  to  a  charge  on  the 
property,  221 
personal  liability  for,  limitation  of,  218 
persons  not  accountable,  218 

taking  life  estate  competent  to  dispose  of  property  prior  to 
disposition,  liability  to,  194 
policy  moneys  payable  by  British  company  to  representative  of 
person  dying  domiciled  abroad,  217 
of  assurance  kept  up  for  donee's  benefit  liable  to,  190 
possession  and  enjoyment  by  donee  necessary  to  avoid  estate  duty,  189 
meaning  of,  189 

power  exercisable  in  fiduciary  capacity  not  a  competency  to  dispose,  186 
when  "  clear  "  sum  appointed,  duty  is  payable  out  of  residue 
of  appointed  property,  222 
payable  rateably  out  of  appointed  sums,  222 
price  in  open  market,  what  is,  207 
principal  value  as  to  fractional  parts,  206 
how  estimated,  207 
meaning  of,  207 

probate  duty,  payment  of,  in  respect  of  an  interest  in  expectancy  in 

personal  property  settled  by  deed,  effect  of,  199 
property  consisting  of  things  of  national,  scientific,  historic,  or 
artistic  interest  exempt  until  sold,  202 
in  British  possession,  not  a  charge  on,  221 

which  deceased's  interest  ceased  at  death,  extent  of  duty 
payable,  186 
out  of  which  payable,  219 

passing  must  be  aggregated  to  form  one  estate,  202,  203 
on  any  death  not  aggregated  more  than  once,  203 
under  settlement  made  by  person  dying  before 
2nd  August,  1894,  where  other  duties  had  been 
paid,  199 

payment,  not  obligation  to  pay,  confers  enjoyment,  189 
reverting  to  disponer  in  his  lifetime,  not  subject  to,  194 
settled  by  deceased  dying  after  8th  April,  1900,  but  before 

19th  April,  1907,  limited  aggregation,  203 
springing  up  on  death  and  vesting  in  another,  liable  to,  192 
upon  which  fixed  duty  payable  subject  to  a  certain  charge, 

allowance  made  for  such  charge,  206,  207 
when  deceased's  estate  in  net  principal  value  does  not 
exceed  £1,000,  such  value  is  not  aggregated,  203 
purchase,  bond  fide,  for  full  consideration  in  money,  no  duty  on 
vendor's  death,  195 
partial  consideration  of  money,  duty  only 
payable  on  part,  195 
rate  as  first  determined  may  be  subsequently  rectified,  207 
rates  of,  204,  205 

applicable  to  deaths  taking  place  after  29th  April,  1909. ..204 
real  and  leasehold  property,  appeals  in  respect  of,  how  made,  227 
estate,  payment  of  duty  by  instalments,  213 

specific  bequest  does  not  exonerate,where  residuary  personal 
estate  is  sufficient  to  pay  estate  duty  on  the  deceased's 
personal  estate,  219 
or  leasehold  property  may  be  taken  in  satisfaction  of,  212,  213 
receiver,  appointment  of,  in  proceedings  to  recover,  226 
recovery  of,  law  and  practice  relating  to  proceedings,  226 
refund  of,  by  trustees  or  owners  of  property  when  has  been  paid  by 

executor,  221 
remission  of  duty  and  interest,  224 
repayment  (if  any)  to  person  producing  certificate,  221 
reservation  in  gift  released  three  years  before  donor's  death,  no  duty 
payable,  189 

settlement  of  any  interest,  property  in  which  interest 
reserved  is  liable  to,  191 
resettlement  by  person  expectantly  entitled,  198 

when  an  appendage  to  original  settlement,  198 
sale  of  interest  expectant  on  death  of  more  than  one  -person,  duty  paid 
on  first  death,  is  repayable  on  last,  196 
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estate  duty,  sale  or  mortgage  of  interest  in  expectancy  after  1st  August,  1894,  and 
before  9th  April,  1900,  proviso  for  aggregation,  204 
sale  or  mortgage  of  interest  in  expectancy  after  18th  April,  1907,  and 

before  30th  April,  1909,  rates  applicable  to,  205 
sale  or  mortgage  of  interest  in  expectancy  after  8th  April,  1900.  and 

before  19th  April,  1907,  rates  applicable  to,  206 
settled  property  does  not  pay  two  duties,  199 

Battlement,  limited  aggregation  of  property  in,  deceased  dying  after 
8th  April,  1900... 203 
interest  of  person  under,  failing  by  his  death  not  subject 
to,  193 

meaning  of,  for  purposes  of,  198 

reservation  of  life  interest  or  power  of  revocation, 
property  passing  on  settlor's  death,  190, 
191 

to  settlor,  interest  reverting   to  settlor, 
where  duty  not  payable,  194 
tenant  for  life,  liability  of,  for  interest  on,  223 
where  duty  already  paid  under,  since  the  date,  when 
further  payment  required,  197 
shares  in  Ionian  Bank,  transfer  on  payment  of  duty,  215 
stamp  duty,  is  a,  212 

surrender,  where  enforceable  interests  retained,  duty  is  payable,  187 
surrenders  for  public  or  charitable  purposes  if  more  than  twelve 

months  before  death  not  liable  to,  187 
tenant  for  life  and  expectant  successor,  mortgage  by,  effect  of,  212 
on  death  of,  trustee  of  settlement  must  account.  217 
*'  testamentary  expense,"  where  and  where  not,  219 
timber,  on,  how  payable,  213 

persons  to  account  on  sale  of,  217 
trust  property  exempt  from  liability  to,  193 

valuation  of  property,  cost  defrayed  by  Commissioners  if  valuation  by 
their  nominee,  209 
how  value  to  be  ascertained  by  Commissioners, 
209 

value  at  time  of  death  not  the  value  at  sale  at  later  date,  207 
valuers,  appointment  of,  for  inspection  of  property,  209 
when  duty  is  due,  213 
estates  not  exceeding  £100,  no  grant  of  probate  or  administration  required, 
201 

pur  autre  vie,  legacy  duty,  when  payable  on,  235,  236 

subject  to  and  when  not,  235,  236 
exceptions,  legacy  duty,  from  charge  of,  239,  240 
executor,  accountable  for  payment  of  duty,  214 

affidavit,  duty  which  may  be  paid  on,  216 

Inland  Revenue,  full  inquiry  before  deposing  to,  215 
covenant  debt  when  satisfied  by,  not  liable  as  such  to  account  for  succes- 
sion duty, 296 
disposition  by  will  in  favour  of,  is  a  legacy,  234 
duty  of,  215 

estate  duty,  refund  of  by  trustees  or  owners  of  property  to,  221 
foreign  personal  property  does  not  pass  to  him  as  executor,  219 
legacy  duty,  payment  of,  at  too  high  a  rate  through  negligence,  liability 
of,  to  legatee  for  interest,  259 
when  liable  for  as  a  Crown  debt,  262 
legatee  not  liable  to,  when  payment  made  to  agent  who  misappropriates, 
254 

liability,  limit  of,  218 

of,  for  duty  on  legacy  enjoyed  by  persons  in  succession,  253 
legacy  duty,  252 

when  pergonal  estate  appointed  by  will 
under  power  in  a  settlement,  252 
penalties,  when  wilfully  failing  to  comply  with  provisions 
of  Finance  Act,  1894... 225 
where  court  administers,  254,  255 
meaning  of,  215 

penalty,  liability  for,  on  failure  to  pay  duty  within  fourteen  days  of 
retainer  for  his  own  use,  259 
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executor,  personal  liability  of,  for  duty,  limitation  of,  256 

power  of,  to  discharge  legacies,  on  payment  of  duty  accrued,  252 
property  on  which  he  must  pay  estate  duty,  215 
retainer  of  legacy,  particulars  must  be  sent  to  Commissioners,  255 
exemptions,  probate  duty,  from  charge  of,  311 
expectancy,  estate  duty  payable  upon  value  of  interest  in,  197 
interest  in,  debt  incurred  in  purchase  of,  210,  211 
duty  on,  how  payable,  213 
how  duty  estimated,  209 

mortgage  of,  when  no  allowance  for  against  estate  duty,  211 
sold  or  mortgaged  before  2nd  August,  1894. ..204,  211 
value  of,  for  purpose  of  estate  duty,  203 
provision  as  to  aggregation  of  interest  in,  when  sold  or  mortgaged 
between  1st  August,  1894,  and  9th  April,  1900.. .204 
Finance  Act,  1894,  Acts  to  be  construed  with,  183 

proceedings  under,  for  recovery  of  duties  are,  where  applicable, 
the  same  as  for  other  death  duties,  226 
fine  on  renewal,  succession  duty,  when  payable  on,  288 
fines,  allowance  made  for,  on  payment  of  succession  duty,  291 
fixed  duty,  how  paid,  212 

interest,  when  not  payable,  225 

paid  by  adhesive  stamp,  stamp  affixed  to  affidavit,  212 
probate  duty  purposes,  for,  312 
foreign  domicil,  policy  moneys  payable  by  British  company  to  representative  of 
person  having,  217 

property,  bonds  charged  on  foreign  real  property  payable  to  bearer  locally 
situate  in  England  liable  to  duty,  193 
cost  of  realising  or  administering,  212 
duty  paid  on,  allowance  for,  212 

immovable,  devolving  as  such  not  liable  to  succession  duty,  274 
directed  to  be  sold  and  proceeds  vested  in  Britih 
trustees,  duty  payable,  27 4 
liability  of,  to  pay  duty,  test  of,  192 
mortgage  debt  on  immovable  property  abroad,  as  to,  193 
partnership  business,  foreign,  property  of,  not  an  asset  in  United 
Kingdom,  311 
real  property  as  asset  of,  subject  to  legacy  duty,  238 
personal,  does  not  pass  to  executor  as  such,  219 
fraud,  certificate  of  discharge,  in  connection  with,  224 
inoperative  in  case  of,  182 
rendered  inoperative  by,  219 
fund  in  court,  as  to  payment  thereout  of  estate  duty,  223 

notice  of  payment  out  given  to  Commissioners,  255 
retention  of  sum  to  satisfy  claim  for  estate  duty,  225 
funeral  expenses,  reasonable,  allowance  against  estate  duty,  210 

probate  duty,  313,  314 
gift,  account  duty  payable  on,  by  donee  where  made  between  31st  May,  1881,  and 
2nd  August,  1894. ..220 
annual  benefit  to  donor  greater  than  interest  on  trust  property  does  not  affect 

liability  to  duty,  190 
benefit  of  subject-matter  of,  remaining  in  donor,  duty  payable,  189 
bond  fide,  may  be,  even  where  made  to  avoid  death  duties,  188 
child,  to,  or  other  issue,  who  predecease  testator  leaving  issue,  property  of 

dead  legatee  liable  to  duty,  237 
confidence^  in,  to  apply  in  particular  manner,  not  a  legacy  to  ultimate  objects 
of  bounty,  237 

construction  of,  in  sense  of  res  data  not  of  res  donata,  188 

covenant  for  donor's  benefit  is  sufficient  to  incur  liability  to  duty,  190 

delay  by  donee  in  assuming  possession  and  enjoyment,  liability  to  estate, 

duty,  189 
disposition  by  way  of,  how  made,  188 
donor,  by,  to  member  of  restricted  class,  189 
free  of  duty,  added  legacy  is  also  free,  241 
inte?'  vivos,  as  to,  when  not  to  entire  exclusion  of  donor,  187 

bear  their  own  charge  of  duty,  220 

settlement  estate  duty,  liability  to,  229 
legacy  duty,  the  subject  of,  when  contained  in  a  will,  233 
marriage,  in  consideration  of,  effect  of  Finance  Acts  on,  189 
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gift,  normal  expenditure  of  deceased  not  exceeding  £100... 201 
policy  of  insurance,  of,  succession  duty  on,  271 

possession  and  enjoyment  must  be  assumed  by  donee  to  escape  estate  duty,  189 
of,  meaning  of,  189 

predeceasing  legatee,  to,  or  his  representatives,  his  legatees  take  as  substituted 
legatees,  237 

pursuant  to  antecedent  moral  or  enforceable  voluntary  obligation  is  liable  to 
estate  duty,  188 

reserving  contingent  reversion  to  donor  in  corpus  of  property  given  upon 

trusts,  effect  of,  190 
secret  trust,  when  bound  by,  effect  of,  237 

trustees,  to,  for  benefit  of  person  chosen  by  them,  such  person  is  a  legatee,  236 
gross  value,  annuity  determinable  on  contingency,  calculation  of,  246 

rule  for  determining  for  purpose  of  legacy  duty,  245 
legacy  dut}^  rule  as  to,  in  estimating  amount  payable,  215 
heirlooms,  trustees,  when  liable  for  duty  on,  253 
High  Court,  appeal  to,  from  decision  of  Commissioners,  226 

without  payment  of  duty,  when  allowed  by,  227 
interest,  may  order  payment  of,  by  Commissioners  or  appellant,  227 
increment  value  duty,  allowance  against  estate  duty  as  a  debt,  211 
incumbrances,  contingent,  when  taking  effect,  return  of  succession  duty  to  be  made, 
291 

no  allowance  against  succession  duty  if  created  by  successor,  290 
Indian  securities,  personal  estate  in  England,  when  deemed  to  be,  310 
instalments,  annuity,  payment  of  duty  in  respect  of  by,  214 

discount,  none  allowed  when  all  instalments  of  estate  duty  paid 

within  twelve  months  of  death,  225 
how  payable,  213 

real  estate,  duty  on,  may  be  paid  by,  213 
interest,  Commissioners,  court  may  order  payment  by  or  to,  227 

debts,  on,  direction  to  pay,  subjects  the  interest  to  legacy  duty,  234 
estate  duty,  on,  payable  from  what  time,  213 
rate  of  and  how  payable,  225 
recoverable  as  part  of,  225 
fixed  duty,  on,  when  not  payable,  225 
in  expectancy,  advance  to  successor,  an  acceleration,  294 

commutation  of  duty,  contingencies  to  be  considered,  225 
duty  on,  may  be  commuted,  224 

of  which  the  deceased  is  competent  to  dispose  is  deemed  to 

pass  on  the  death,  186 
probate  duty,  valuation  for  purpose  of,  313 
reversion  expectant  on  determination  of  lease  is  not,  186 
sale  or  mortgage  of,  prior  to  2nd  August,  1894,  rule 

applicable  to,  287 
what  is  included  in,  186 
legacy  duty,  on,  how  computed,  259 

obligation  on  Commissioners  to  pay,  only  where  obligation  statutory,  228 
probate  duty,  rate  payable  upon  duty  in  arrear,  317 
provisions  as  to  payment  of,  on  succession  duty  same  as  for  estate  duty, 
303 

remission  of,  where  amount  small,  182 

tenant  for  life,  liability  of,  for  payment  of  on  the  duty,  223 
intestacy,  legacy  duty,  when  payable  under,  236 

residue  under,  chargeable  with  legacy  duty,  235 
Ireland,  provisions  in  Finance  (1909-10)  Act,  1910,  exclusively  affecting,  183 
issue,  gift  accruing  under  Wills  Act,  1837,  liable  to  duty,  186 
joint  tenancy,  legacies  given  in,  predecessors  of  part  accruing  by  survivorship,  238 
tenants,  legacy  to  persons  as,  rule  as  to  payment  of  duty,  247 

persons  taking  succession  as,  predecessor  of  interest  accruing  by 

survivorship,  272 
property  vested  in  persons  as,  predecessor  for  succession  duty,  272 
jointure,  directions  as  to  payment  affecting  charge  of  estate  duty,  222 

owner  of  land  upon  which  charged  accountable  for  the  estate  duty,  217 
land,  transference  of,  in  payment  of  succession  duty,  292 
lease,  tine  upon  renewal  chargeable  with  succession  duty,  288 

real  estate  with  option  to  purchase,  when  chargeable  with  probate  duty,  308 
successor  on  determination  of,  when  purporting  to  be  at  rack  rent,  not 
liable  for  additional  duty,  278 
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leaseholds  for  years  excepted  from  payment  of  legacy  duty,  239 

for  purpose  of  succession  duty  are  real  property,  213 
mortgage  debt  of,  may  be  deducted  when  accounting  for  probate  duty^ 
314 

probate  duty  when  chargeable  on,  306 
legacy,  disclaimer  of,  when  not  allowed,  237 

executor,  power  of,  to  discharge,  on  payment  of  duty  accrued,  252 

gift,  eyery,  by  will  or  testamentary  instrument,  is  a,  233 

payable  out  of  or  charged  on  real  estate,  must  pay  succession  duty,  264 

power  of  appointment,  general  and  absolute,  247,  248 

retainer  of,  what  amounts  to  a,  250 

where  none,  250 
satisfaction  of,  without  payment,  250 
legacy  duty,  Act  of  1796,  how  far  still  in  force,  232 

administration  action,  court  must  make  provision  for,  258 

provides  for  duty  in,  254 
annuities,  gross  value,  rule  for  determining  for  purpose  of,  245 

rule  as  to  payment  of  duty  on,  251 
annuity,  interest  in,  ceasing  by  death  before  four  years'  payments 
due,  effect  of,  242 
legacy  given  to  purchase,  how  duty  payable,  250 
payment  of  duty  by  person  directed  to  purchase,  effect  of^ 
252 

repayment  of  duty  on,  where  determined  on  any  contin- 
gency other  than  death,  262 

where  payable  out  of  another  legacy,  how  valued  for  purpose 
of,  246 

assessment  of  property  not  reduced  into  money  for  purpose  of,  261 
beneficiary  named  in  will,  amount  of  benefit  in  discretion  of  trustees, 
effect  of,  237 

benefits,  as  accruing  from  time  to  time,  how  charged,  246 

charged  on  several  sums  applied  from  time  to  time,  rule  affecting,  250' 

Commissioners,  duty  of,  in  collecting,  249 

commutation  of,  power  of  Commissioners  to  make,  258 

compounding  of.  Commissioners  may  agree  to,  258 

contingent  legacy,  by  whom  duty  payable,  253 

how  charged  upon,  247 
covenant,  legacy  in  satisfaction  of,  when  duty  payable,  when  not,  234 
death  of  testator  or  intestate  after  30th  April,  1909,  rate  applicable,. 
243 

debt,  forgiveness  of,  when  liable  to  duty,  234 

debts,  direction  to  pay,  does  not  render  them  liable  to,  234 

interest  on,  makes  the  interest  liable  to,  234 
of  another  person,  direction  to  pay,  confers  a  legacy,  234 
deductions,  what  are  allowed,  249 

directions  as  to  payment  of  legacies  and  annuities  free  from,  what 

will  amount  to,  240,  241,  242 
disclaimer  of  legacy,  effect  of,  on,  244 

domicil  of  testator  or  intestate,  payment  of  duty  dependent  upon,  23S 
donatio  mortis  causa  is  subject  to,  233 
estates  pur  autre  vie,  when  subject  to,  when  not,  235,  236 
evidence  of  payment,  entry  in  Commissioners'  books,  255 
exceptions  from  the  charge  of,  239,  240 

executor,  liability  of,  for  duty  when  personal  estate  subject  to  general 
penalty  for  neglecting  payment  within  14 
days  of  retainer  to  his  own  use,  259 
power  of  appointment  which  is  exercised, 
252 

may  discharge  legacies  on  payment  of  duty  accrued,  252 
when  liable  for  a  Crown  debt,  252 
false  statements  in  relation  to,  punishments  as  if  for  perjury,  260 
foreign  personal  property,  payable  on,  where  testator  domiciled  in  this^ 
country,  238 

gift,  arising  from  profits  of  testator's  business  carried  on  by  executors^ 
chargeable,  233 
by  way  of  secret  trust  may  be  subject  to,  237 
in    confidence,   to    apply  in  particular  manner,  ultimate 
objects  of  bounty  not  legatees,  237 
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legacy  duty,  gift  of  indefinite  part  of  a  legacy  in  trust  for  another,  liability  to 
legacy  duty  of  suras  applied,  237 
to  child  or  other  issue  who  predeceases  testator,  gift  forms 

property  of  dead  legatee,  237 
with  a  condition  annexed,  how  far  subject  to,  233,  234 
gifts  to  executors  and  trustees  are  subject  to,  234 

which  duty  applicable,  233 
Government  charge  on  and  follows  the  legacy,  257 
gross  value,  general  rule  for  determining,  245 
heirlooms,  trustees  when  liable  for  duty  on,  253 
imposition  of  duty,  extent  of  charge,  232 
interest  on,  how  computable,  259 
joint  tenancy,  legacies  given  in,  how  treated,  238 

legacy  to  persons  in,  how  duty  payable,  247 
leaseholds  for  years  not  subject  to,  235 

legacies  given  in  succession  to  different  persons,  how  duty  payable, 
246,  247 

legacy  compounded  for,  duty  chargeable,  249 
disclaimer  of,  when  not  allowed,  237 
enjoyed  by  persons  in  succession,  executor  must  pay,  253 
given  free  of  duty,  out  of  what  property  duty  payable,  258 
receipt  for,  transmission  to  Commissioners,  256 
to  be  enjoyed  in  succession,  when  duty  payable,  251 
what  is  a,  233 

legatee,  when  a  Crown  debt  due  from,  252 

liability  of  executor  for,  252 

lighthouse  tolls  not  subject  to,  235 

marriage  of  legatee  to  person  liable  to  lower  rate  of  duty,  effect  of,. 
244 

money  applied  under  direction  in  will  for  payment  of,  not  subject 
to,  240 

appointed  by  will  under  limited  power  in  marriage  settlement 
does  not  pay,  242 
mortgage  debts  when  subject  to,  235 
national  interest,  objects  of,  when  duty  payable,  252 

subject  to,  240 

nature  of,  a  stamp  duty,  249 

non-payment  of  after  assessment,  proceedings  by  Commissioners,  261 
partnership,  foreign  real  property  as  asset  of,  is  subject  to,  238 

interest  in,  is  included  in  personal  estate  and  is  subject 
to,  235 

payable  when  legacy  paid,  249 

payment  by  legatee  to  agent  who  misappropriates,  executor  cannot- 
recover  from  legatee,  254 
of  without  deduction,  right  of  recoupment,  253 — 254 
penalty  for  altering  receipts  for,  260 

non-presentation  of  receipt  or  discharge  for  stamping,. 
259 

where  mistakes  in  paying  duty  rectified  within  three 
months,  259 

personal  estate,  property  is,  and  subject  to,  reason  for,  235 
liability,  limitation  of,  256 

property,  direction  to  apply  in  purchase  of  realty,  duty 
payable  as  if  personal  estate,  248 
policy  of  insurance  under  Customs  Annuity  and  Benevolent  Fund 

not  liable  to,  242 
power  of  appointment,  legacy  subject  to  limited  power,  247 

with  general,  donee  entitled  in  default, 
248 

not     entitled  in 
default,  248 

predeceasing  legatee,  persons,  entitled  to  legatee's  personal  estate 
must  pay,  237 

probate,  revocation  of,  and  administration  granted,  effect  on  rate  of, 
244 

proceedings  for  account  as  required  by  Commissioners,  261 

order  in,  where  legatee  refused  to  accept  legacy  after 
deduction  of  duty,  260 
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legacy  duty,  professional  person  as  executor  or  trustee  and  empowered  to  charge, 
■  effect  of,  235 

property,  out  of  which  paid,  256,  257,  258 
rate  of  duty,  exceptions  as  to  the  1  per  cent,  duty,  243,  244 
rates  of  duty,  how  determined,  242,  243,  244,  245 
refunding  in  case  of  overpayment  of,  261,  262 

remission  of  penalties  to  persons  offending  who  discover  the  other 
offenders,  260 
power  of  Commissioners  and  Treasury,  182, 258 
repayment  of,  where  grant  made  void,  262 
residue  under  intestacy  is  chargeable  with,  235 
Eoyal  Family,  exemptions  of,  from  duty,  242 
satisfaction  of  legacy  without  payment,  250 

settled  articles  sold  or  in  possession  of  person  having  an  absolute 

interest,  by  whom  payable,  253 
specific  articles  bequeathed  in  succession,  while  enjoyed  in  kind  not 
subject  to,  240 
enjoyed  in  succession  when  duty  payable,  251 
stamped  receipts  must  be  taken  by  person  paying,  255,  256 

penalty  for  paying  or  receiving  legacies  without, 
259 

temporary  or  partial  interests,  rules  as  to  payment  of  duty,  251 
testator,  date  of  death  of,  immaterial,  232 
trustees,  where  liable,  253 

will,  powers  of  appointment  exercised  under,  how  affecting  payment, 
238 

when  challenged,  but  allowed  to  stand  on  terms,  rate  of  pay- 
ment of,  244,  245 

legacy  and  succession  duty  leviable  alternately  on  beneficial  interests  acquired  on 
death,  180, 181 

legatee,  gift  to  trustees  in  favour  of  person  to  be  chosen  by,  such  person  is  a,  236 
legatees,  legacy  in  succession  to,  rule  as  to,  246,  247 

liability  of,  for  legacy  duty,  when  a  Crown  debt,  252 
payment  of  duty  by,  to  agent  of  the  executor  who  misappropriates, 
executor  cannot  recover  from,  254 
life  interest,  surrender  to  remainderman  when  liable  to  estate  duty,  186,  187 

where  death  before  30th  April,  1909,  and  after  31st  March,  1900. ..187 
limitation,  charge  of  estate  duty  on  property  as  against  purchasers  and  mort- 
gagees, 223 

time  of,  within  which  persons  are  liable  to  succession  duty,  301 
lunatic,  estate  duty  on  realty  paid  out  of  personalty,  effect  of,  221 
marriage,  gifts  in  consideration,  not  above  £100  in  value,  201 

of,  188, 189 

inter  vivos,  in  consideration  of,  not  liable  to  duty,  185 
legacy  duty,  rate  of,  when  affected  by,  244 
property,  dispositions  of,  in  consideration  of,  185 
valuable  consideration,  where  not  for  purpose  of  succession  duty,  278 
settlement,  apportionment  of  costs  of  raising  duty  on  funds  in,  as  to, 
223 

money  appointed  by  will  under  limited  power  does  not  pay 
legacy  duty,  242 

premiums  on  policy  settled  under,  paid  out  of  husband's 
interest,  effect  of,  192 

trustees  of,  when  they  are  purchasers  for  valuable  con- 
sideration, 220 

mistake,  legacy  duty,  in  payment  of,  penalty  where  rectified  within  three  months, 
259 

payment  of  succession  duty  by,  or  overcharge  by,  refund  of,  304 
money,  person  having  power  to  charge  on  property  of  another,  186 
mortgage  charged  on  real  estate  settled  by  will  and  paid  out  of 'testartor's  personal 
estate  on  which  probate  duty  paid,  199 
debts,  when  subject  to  probate  duty,  306 

higher  duty  where  payable  by  mortgagor  is  a  charge  subsequent  to  that 

of  the  mortgagee,  205 
power  to  raise  estate  duty  by,  223 

tenant  for  life  and  remainderman,  by,  not  to  be  deducted  from  succession, 
290 

mortgagor,  account,  position  of,  as  to,  216 
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national  interest,  articles  of,  when  legacy  duty  payable,  251,  252 

legacy  duty  only  payable  when  objects  sold,  and  then  only  on 
last  death;  240 

objects  of,  estate  duty  payable  within  one  month  of  sale,  214 
^  not  subject  to  succession  duty  until  sold,  281 

person  by  whom  or  for  whose  benefit  sold  is  account- 
able for  estate  duty,  217 
natural  children,  domicil,  effect  of  father's,  on  legacy  duty  payable  by,  243 

succession  duty  payable  by  as  strangers  in  blood,  283 
notice,  succession,  of,  to  be  given  to  Commissioners  by  accountable  parties,  296 
oath,  persons  before  whom  made,  216 

what  it  includes,  216 
parol  trust,  settlement  created  by,  184 

partnership,  annuity  to  deceased  partner's  widow  by  partner  acquiring  share 
under  partnership  deed,  191 
appointment  of  share  in  partnership  to  one  of  limited  class  at 

appointor's  death,  effect  of,  191 
legacy  duty,  payment  of,  on  foreign  real  property  as  asset  of,  238 
real  estate  when  belonging  to  partners  as  tenants  in  common,  effect 
on  legacy  duty,  235 
impressed  with  character  of  personalty  chargeable 
with  probate  duty,  308 
"  passing  under,"  expression  is  of  a  comprehensive  nature,  190 

word  "passing"  equivalent  to  and  co-extensive  with  disposition, 
190 

penalty,  acceptance  of  duty  and  interest  constitutes  a  waiver,  303 
interest  of  Commissioners,  waiver  of,  226 
double  duty,  when  payable,  317 

executor  failing  to  make  payment  of  legacy  duty  within  fourteen  days 

after  retainer,  liable  to,  259 
executors  and  other  accountable  persons,  liability  of,  for,  225 
liability  of  person  to,  for  paying  or  receiving  legacies  without  stamped 
receipts,  259 
to,  in  respect  of  succession  duty,  303 
mistakes  in  payment  of  duty  where  rectified  within  three  months, 
amount  of,  259 

receipt  or  discharge,  non-presentation  of,  for  stamping,  liability  for,  259 
receipts  for  legacy  duty,  liability  of  persons  altering,  260 
reduction  of,  by  whom  made,  226 
waiver  of,  by  payment  of  duty  with  interest,  260 
pendente  lite,  grant  made,  full  payment  of  duty  on,  215 

pension,  pavable  to  deceased  ofl&cer's  widow  or  child  by  British  Indian  Government, 
201  ' 

personal  property  appointed  by  will  under  general  power  is  subject  to  charge  for 
probate  duty,  316,  317 
bequest  of,  taking  effect  notwithstanding  death  of  legatee  in 

testator's  lifetime,  probate  duty  payable,  308,  309 
building  a  house  with,  does  not  come  within  the  words  "  pur- 
chase of  real  estate,"  248 
direction  to  apply  in  purchase  of  realty,  effect  of  on  duty,  248 
invested  by  direction  in  real  property,   when  subject  to 

succession  duty,  265 
leaseholds  for  years  are  not  for  purpose  of  legacy  duty,  235 

not  included  in,  263 
person  domiciled  abroad,  duty  not  payable  on  English,  274 
probate  duty,  where  payable  on,  306 
succession  duty,  first  charge  on  successor's  interest,  298 

in,  when  transmitted,  person  liable  for  duty,  295 
to,  provisions  as  to  payment  of  duty,  292 
transmitted  successions  in,  rate  of  duty  payable,  285 
trust  of,  for  investment  in  realty,  calculation  of  duty,  289 
what  is  included  in,  for  purpose  of  legacy  duty,  235 
plate,  furniture  etc.,  succession  duty  not  payable  while  enjoyed  in  kind,  280,  281 
policy  of  insurance,  claim  for  succession  duty  not  affected  where  insurer  had  no 
insurable  interest  in  assured's  life,  192 
'kept  up  for  benefit  of  donee  "  passes  on  af  sumed  death,"  190 
liability  to  duty  is  independent  of  assure>d  obligation,  if  any, 
to  keep  up,  190 
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policy  of  insurance,  money  payable  by  British  company  under,  to  representative  of 
person  domiciled  abroad,  person  accountable,  217 
received  from,  is  money  payable  under  an  engagement, 
263,  264 

under  Customs  Annuity  and  Benevolent  Fund,  legacy 
duty  not  payable,  242 
settlement  of,  by  deceased  who  paid  the  premiums,  192 
possession,  cause  of,  not  necessarily  the  occasion  entitling  person  to,  266 
immediate  on  death,  not  necessary  to  be,  266 
upon  death  as  one  of  alternative  events,  266 
power  of  appointment,  duty,  when  payable  proportionately  by  appointed  sums,  222 
estate  duty  when  paid  out  of  residue  of  appointed  property^ 
222 

executor  primarily  liable  for  legacy  duty  when  personal 
estate  appointed  by  will  under  general  power  contained- 
in  a  settlement,  252 
exercisable  in  fiduciary  capacity  under  a  disposition  not 

made  by  deceased,  not  a  competency  to  dispose,  186 
legacy  given  with  general  power,  donee  entitled  in  default 
of  appointment,  248 
subject  to  general  power,  but  legatee  not  entitled  in 
default  of  appointment,  248 
limited  power,  payment  of  legacy  duty,, 
how  chargeable,  247 
limited  powers  under,  person  creating  power  is  predecessor,. 
270 

person  appointing  deemed  to  be  successor  from  donor  of 
power  as  predecessor,  272 
exercising,  when  a  predecessor,  270 
having,  domiciled  abroad,  property  subject  to  British 
settlement,  liability  to  duty,  276 
prior  duty  allowed  for  on  exercising,  291 
probate  duty,  when  payable  out  of  part  of  a  fund  appointed 

as  residue  under,  317 
reserved  and  exercised,  appointment  is  read  into  settle- 
ment creating  power  and  appointed  property  passes  the 
settlement  under,  191 
will,  exercised  by,  under  general  power,  limited  power,, 
effect  of,  238 
predecessor,  creditor,  when  a,  269 

deceased  joint  tenant  is  deemed  to  be,  272 

gift  of  policy  of  insurance,  when  derived  from  donor  as,  271 

inheritance,  person  becoming  by,  271 

meaning  of  term,  268 

more  than  one,  where,  how  duty  apportioned,  268 
predecessors  when  joint,  when  only  one,  269,  270 
property,  person  having  right  to  dispose  of  under  succession  by  disposi- 
tion, 269 

purchaser,  not  necessarily  the  last,  271 

when  becoming,  269 
resettlement  by  tenant  for  life  ana  remainderman,  the  latter  becomes,. 
270 

successor  who  is  also,  duty  not  payable,  277 
"principal  Act,"  the  Finance  Act,  1894,  referred  to  as,  183 
principal  value,  Commissioners  to  fix  according  to  market  price,  207 

depreciation  through  death  of  deceased,  allowance  made,  208 

how  estimated,  207 

meaning  of,  207 

price  in  open  market,  what,  is,  207 

rule  as  to  payment  of  probate  duty  on,  312 
probate  duty,  additional  duty  on  discovery  that  estate  of  greater  value  than  that 

paid  on,  315 
affidavit,  charge  based  on,  314, 315 
British  ships,  situation  of,  the  port  of  registry,  310 
calls  on  shares  paid  in  ordinary  course, of  administration  may  be 

deducted  on  accounting,  313 
charge  of,  property  not  subject  to,  306 
upon  what  made,  306,  311 
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probate  duty,  charge  of,  where  made,  305 

collection  of  by  means  of  stamps,  314 
Commissioners  may  grant  probate  on  credit,  315 
debts,  doubtful,  must  be  accounted  for  when  paid,  313 
deductions  allowed  on  accounting,  313,  314 

devolution  of  property,  every  grant  necessary  to  establish  is  liable 
to,  308 

domicil  has  no  effect  on,  309 

double  duty  where  accountable  person  in  default,  317 

estimate  of  value  when  conjectured  must  be  set  right  when  facts 

known,  313 
exemptions  from  charge  of,  311 
fixed  duty,  where  payable,  312 

foreign  partnership  business,  when  not  an  asset  subject  to,  311 
Indian  securities,  when  deemed  personal  estate  in  England,  310 
interest  in  expectancy,  value  of  contingent,  how  ascertained,  313 

payable,  rate  of,  for  arrears,  317 
lease  of  real  estate  with  option  to  purchase,  where  liable  to,  308 
leaseholds  for  years,  payment  of  duty  on,  306 

liability  subject  to  death  of  testator  or  intestate  before  2nd  August, 
1894... 306 

mistake,  correction  of,  must  be  made  by  person  acting  in  the 

administration,  316 
mortgage  debt  of  leaseholds  may  be  deducted  on  accounting,  314 
overpayment  of,  where  repayment  made,  318 

partnership,  real  property  in,  when  impressed  with  character  of 

personalty  must  pay,  308 
payable,  when,  315 

payment  of,  in  general  out  of  residuary  personal  estate,  316 

on  mortgage  debts,  306 
person  by  whom  duty  payable,  315 

personal  property  passing  under  will  or  intestacy,  subject  to,  181 

when  liable  for,  306 
personaltv,  bequest  of,  notwithstanding  legatee's  death  in  testator's 

lifetime,  must  pay,  308,  309 
principal  value,  rule  as  to,  312 
proceedings  for  recovery,  how  taken,  317,  318 
properties,  situation  of,  as  affecting,  309,  310 
rates  of,  312 

real  estate,  condition  of,  by  way  of  equitable  principles,  test  for 
liability  to,  307 
property,  conversion  of,  into  personalty,  when  liable  to,  307 
repayment  of,  wher^iefused  by  Commissioners,  318 
return  of,  when  contract  goes  off,  where  real  estate  contracted  to 
be  sold  in  lifetime  of  deceased,  308 
»         shares  of  member  registered  in  colonial  register  dying  domiciled 
in  United  Kingdom,  effect  on  situation,  310 
principal  value  their  market  price,  313 
situation  of  property  must  be  within  the  jurisdiction  of  British 
court,  309 

probate,  grant  of,  must  be  made  where  duty  payable,  305 

revocation  of,  and  administration  granted,  effect  on  legacy  duty,  244 
to  bear  certificate  that  affidavit  delivered  and  stamped  where  necessary,  316 
validity  of,  not  affected  by  payment  of  insufficient  duty,  305 
proceedings,  appeal,  accountable  party  may,  303,  304 

attachment  may  issue  for  non-compliance  with  writ,  226 
probate  duty,  recovery  of,  mode  of  procedure,  317,  318 
property,  aggregation  of,  202,  203 

agricultural,  exception  as  regards,  208 

assessment  of  legacy  duty  on,  when  not  reduced  into  money,  261 
succession  duty  on,  when  separate  properties,  297 
charge,  extinction  of  determinable  charge  on,  duty  payable,  272 

on,  where  s.  5  of  Succession  Duty  Act,  1853,  does 
not  apply,  272 
first,  upon  which  estate  duty  is,  220 
"  competent  to  dispose,"  deemed  to  pass  at  death,  185 
contingencies,  when  no  allowance  made  for  purpose  of  succession  duty 
291 
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property,  debts  allowed  against  what,  211 

"  deemed  to  pass,"  meaning  of,  185 

to  be  regarded  as  if  passed,  185 
devolution  of,  by  law,  rules  applicable  to,  267 

disposition  of,  with  reservation  of  benefit  ceasing-  on  death  of  grantor, 

succession,  273 
how  increase    of  beneficial 
interest  is  valued  for  pur- 
poses of  succession  duty,  289 
to  take  effect  for  purpose  of  evading  succession  duty,  effect 
of,  273 

enlargement  of  interest  in,  a  succession  from  disponer  as  predecessor,  271 
gift  of,  passes  on  the  death  unless  bond  fide  possession  assumed  by  donee, 
189 

under  will  of  ancestor  surviving  to  issue  of  deceased  "  passes  on  the 
death,"  186 

immediate  gift  of,  inter  vivos,  not  made  hond/ide,  188 
inalienable,  duty  paid  out  of,  220 
inspection  by  valuers,  209 

interest  in,  ceasing  on  death,  where  duty  payable,  186 
not  aggregated  when  deceased  never  had  an  interest  in,  203 
"  passing  "  and  "  deemed  to  pass  "  are  synonymous  terms,  185 
"  passing  on  the  death,"  meaning  of,  183 

what  it  comprises,  183, 184 
includes,  185 

payment,  not  obligation  to  pay  confers  enjoyment  to  exclude  duty,  189 
person  competent  to  dispose,  meaning  of,  185 

reverting  to  disponer  not  passing  by  reason  of  its  reverter  in  his  life- 
time, 194 

sacrifice  to  be  occasioned  by  sale,  payment  of  duty  postponed,  214 
separate  assessments  of  succession  duty  for  separate  properties  com- 
prised in  a  succession  charge  of  duty,  300 
situation  of,  as  affecting  probate  duty,  309,  310,  311 

immaterial  for  purpose  of  succession  duty  when  brought 
under  protection  of  British  law,  273 
spes  successionis,  although  a  mere,  is  an  interest  in  expectancy,  186 
trustee,  in  hands  of  British,  deemed  British  property  for  purpose  of  duty, 
274 

valuation  of,  at  cost  of  Commissioners,  209 
value  of,  how  ascertained,  209 
what  is  included  in,  183 

when  not  "  settled"  within  meaning  of  Finance  Act,  1900... 203 
public  purposes,  gifts  of  objects  of  national  interest  for,  duty  on  may  be  remitted, 
182 

surrenders  for,  liable  for  estate  duty,  when,  187 
purchase,  bond  fide,  when  parties  members  of  same  family,  196 
change  of  security  is  not  a,  195 

consideration  may  be  where  money  paid  to  persons  other  than  vendor  or 
grantor,  196 

something  in  addition  to  money,  a  partial  consideration, 
195 

meaning  of  bond  fide  purchase,  195 
purchaser,  bond  fide,  for  valuable  consideration  and  without  notice  not  liable  to 

estate  duty,  220 
not  accountable  for  succession 
duty,  296 

estate  in  possession  of,  entitled  to  have  succession  duty  cleared,  299 
liability  of,  for  duty,  right  of  recoupment  in  respect  of  payment,  253, 
254 

no  succession  where  possession  on  death  arises  under  contract  for  value 

in  money,  277 
predecessor,  may  be  a,  269 

is  not  always  the  last,  271 
rate  of  duty,  will,  when  challenged  but  allowed  to  stand  on  terms,  244,  245 
rates  of  duty,  exceptions  as  to  1  per  cent,  legacy  duty,  243,  244 

legacy  duty,  242,  243,  244,  245 
real  property,  allowance  for  prior  principal  charge,  290 

charge  on,  not  a  testamentary  expense,  220 
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real  property,  charge  on,  not  affected  by  bequest  to  successor  of  sum  sufficient  to 
pay  duty,  220 
successor's  interest  for  duty,  extent  of,  299 
corporate  bodies,  when  taken  by,  duty  payable  on  principal  value, 
286 

England,  situate  in,  devolving  on  death,  liability  of  to  succession 

duty,  274 
estate  duty  is  a  charge  on,  220 

option  to  pay  by  instalments,  213 
Land  Transfer  Act,  1897,  has  no  effect  on  duties  relating  to,  220 
legacies  out  of,  by  whom  succession  duty  payable,  296 
passing  to  executor  under  Land  Transfer  Act,  1897... 220 
probate  duty,  when  subject  to  as  personalty,  307 
sale  of,  interest  arising  from  is  liable  to  succession  duty,  264,  265 
succession  duty  a  charge  on,  where  successor  competent  to  dispose, 
298 

mode  of  payment,  successor  competent  to  dispose, 

where  not,  292,  293 
payable  on  principal  value,  286 
successor,  cesser  of  interest  of,  within  four  and  a  half  years,  duty 
not  wholly  payable,  281 
interest  of,  in,  how  value  for  duty  arrived  at,  286 
trust  for  conversion  and  reinvestment,  subject  to,  calculation  of 

duty,  288,  289 
what  it  includes,  263 

where  not  exonerated  by  specific  bequest,  219 
receiver,  appointment  of,  in  proceedings  for  recovery  of  duty,  226 
registration,  certificate  as  to,  without  notice  of  liability  for  death  duty,  224 
release,  right  of  disposition  may  be  acquired  by,  269 
remainderman,  predecessor  under  resettlement,  when,  270 
remission.  Commissioners  and  the  Treasury,  power  of  to  make,  182,  258 

power  of  Commissioners  to  remit  duty  and  interest,  224 

Treasury  may  remit  duty  and  interest,  224 
retainer,  legacy,  of,  what  amounts  to,  250 

reversion,  expectant  on  determination  of  leases,  not  an  "interest  in  expectancy,'* 
•  186 

reversioner,  estate  of,  exempt  from  succession  duty  on  death  of  life  tenant  where 

estate  duty  paid,  279 
Royal  Family,  legacies  and  successions,  exemption  from  legacy  duty  as  to,  242 
satisfaction,  legacy  duty,  how  affected  by,  249 

of,  without  payment,  250 
Scotland,  duty,  raising  of,  where  order  made  for  sale  of  property,  223 
estate  duty,  provisions  exclusively  affecting,  183 
heritable  property  in,  as  to  charging  duty  expenses  on,  223 
provisions  of  the  Finance  Act,  1894,  applying  exclusively  to,  228 
statutes  dealing  with  succession  duty  in,  262 
settled  property,  contingent  settlements,  property  comprised  in  regarded  as,  229 
meaning  of,  184 

property  passing  to  a  person  not  competent  to  dispose,  229 
will,  settlement  by,  where  settlement  estate  duty  is  leviable,  229 
settlement,  deceased  dying  after  8th  April,  1900,  and  before  19th  April,  1907, 
settled  property  is  aggregated,  203 
discretionary  trust  of  income  in  favour  of  settlor  and  others  during  his 

life,  effect  of,  191 
instrument,  when  a,  184 

interest  reserved  may  be  of  any  kind  or  secured  in  any  way,  but  must 
pay  duty,  191 

under,  failing  before  possession  does  not  pass  on  the  death,  193 

meaning  of,  191 

for  purpose  of  estate  duty,  198 

within  s.  2,  Settled  Land  Act,  1882. ..184 

parol  trust  is,  under  Finance  Act,  1894. ..184 

policy  of  insurance  where  deceased  paid  the  premiums,  liable  to  duty, 
192 

power  of  appointment  reserved  in  and  exercised  is  read  into  and  passes 
under,  191 

property  not  "  settled  "  where  limited  to  same  person  for  different 
interests,  228 
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settlement,  property  passing  under,  made  by  person  dying  prior  to  2nd  August, 
1894,  not  aggregated,  203 
settled,  when  subject  to  aggregation,  203 
under,  becoming  vested,  effect  of,  193 

when  not  settled  within  meaning  of  Finance  Act,  1900.. .203 
reservation  in.  when  property  deemed  to  pass  on  settlor's  death,  190, 
191 

resettlement,  by  person  expectantly  entitled,  198 

when  an  appendage,  198 
tenant  for  life,  liability  of,  for  interest  on  estate  duty,  223 
trustee  of,  accountable  on  death  of  tenant  for  life,  217 
vested  interest  divested  by  death  under  specified  age,  not  a  beneficial 
interest  in  possession,  193 
settlement  estate  duty,  account,  when  to  be  delivered,  231 

annuity  fund,  liability  of  to  duty,  229 

where  bequeathed  after  annuitant's  death  is 
subject  to,  230 
collection  of,  upon  an  account,  230 

compensation  for  immunity  of  property  from  duty  on  death 

of  tenant  for  life,  228 
competency  to  dispose  in  any  event,  not  clearly  leviable, 

229 

directions  in  the  will  affecting  payment  of,  231 
estate  duty  is,  and  is  subject  to  enactments  covering, 
231 

exceptions  from  charge  of,  230 
gifts  inter  vivos,  when  liable  to,  229 
nature  of,  180 

a  further  estate  duty  on  settled  property,  228 
not  payable  in  respect  of  property  settled  by  disposition 

taking  effect  before  2nd  August,  1894... 230 
payable  once  only  during  continuance  of  settlement,  230 
payment  by  application  of  capital  money  in  a  settlement, 

223 
rate  of,  230 

where  death  prior  to  30th  April,  1909. ..230 
repayment,  when  contingency  does  not  arise,  229 
settled  property,  is  charged  on,  in  exoneration  of  rest  of 

estate,  231 
testamentary  expense,  is  not  a,  231 
shares,  calls  on,  paid  in  ordinary  course  of  administration,  may  be  deducted  on 
accounting  for  probate  duty,  313 
colonial  register,  owner  of  shares  registered  in,  dying  in  United  Kingdom, 

effect  on  situation  of,  310 
Ionian  Bank,  in,  transfer  to  Greek  subject,  215 
principal  value,  their  market  price,  313 
private  limited  company,  in,  value  of,  208 
situation  of  property  in,  the  location  of  the  register,  310 
specific  articles  bequeathed  in  succession,  while  enjoyed  in  kind,  not  subject  to 
legacy  duty,  240 
bequest  of,  to  body  corporate,  not  subject  to  legacy  duty,  240 
stamped  receipts,  annuities,  rule  affecting,  255,  256 

legacy,  person  paying,  must  take,  255,  256 
penalty  for  paying  or  receiving  legacies  without,  259 
succession,  acceleration  of,  when  duty  payable,  294 

alienation  of,  person  liable  for  duty,  267,  268 

when  duty  payable,  294 
arises,  when  death  occurs,  292 
devolution  by  law  conferring  a,  how  derived,  270 

where  applicable,  of  beneficial  interest  in  property 
upon  death,  constitutes  a,  267 
disposition,  person  who  had  the  right  to  dispose  of  property  is  pre- 
decessor, 269 
under  a,  what  constitutes,  265,  266 
established,  when,  cannot  be  got  rid  of,  267 

legacy  enjoyed  by  persons  in,  liable  to  same  rate  of  duty,  duty  payable 
by  executor,  253 
of  specific  articles  to  be  enjoyed  in,  payment  of  duty,  251 
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succession,  meaning  of,  263 

new,  how  conferred,  267 

notice  of  to  be  given  to  the  Commissioners  and  true  account  delivered, 
296 

persons  taking  jointly  pay  duty  in  proportion,  272 
possession  of  part  only  of,  proportion  of  duty  only  payable,  29i 
property,  enlargement  of  interest  in,  is  a,  271 
settlor,  person  out  of  whose  estate  succession  derived,  268 
specific  articles  enjoyed  in,  when  duty  payable,  251 
trustees,  where  liable  for  duty  on  legacy  enjoyed  by  persons  in,  253 
succession  duty,  acceleration  of  succession,  when  duty  payable,  294 
account,  persons  liable  to,  295 

may  raise  duty  by  charging  property, 
301 

when,  unsatisfactory,  procedure  by  Commissioners,  297 
additional  duty,  where  not  payable,  279 

administration,  court  must  provide  for  duty  out  of  funds  under 
control,  301 

advance  to  an  expectant  successor  is  an  acceleration,  294 
advowson,  duty  not  payable  on,  until  disposed  of  for  money  or  its 
worth,  281 

sale  of,  in  concert  with  successor,  duty  chargeable,  287 
when  duty  payable  in  respect  of,  294 
age  of  purchaser,  a  basis  for  calculating  life  interest  at  date  of 

falling  into  possession,  287 
agricultural  property,  mode  of  calculating  duty  payable  by 

successor,  287 
alienation  of  succession,  person  liable  for,  267,  268 

when  duty  payable,  294 
allowance  for  prior  duty  against  duty,  chargeable  on  exercising 

general  power  of  appointment,  291,  292 
annuity  secured,  is  money  payable  under  an  engagement,  263 

valuation  of,  for  purpose  of,  289 
articles  while  enjoyed  in  kind,  not  subject  to,  280 
assessment  of,  by  Commissioners,  297 

benefit  reserved  by  dispositions  accruing  to  grantee  on  death  of 

grantor  pays,  273 
certificate  of  discharge  before  distribution  of  fund,  298 

payment,  exonerates  purchaser  even  if  account  or 
assessment  incorrect,  302 
of,  issue  of,  by  Commissioners,  292 
cesser  of  life  interest  in  personal  property-  by  death  within  four 

years,  duty  proportionately  payable,  282 
charge,  determination  of,  when  duty  payable,  294 

extinction  of,  person  benefiting  liable  to,  272 
first,  on  successor's  interest  in  personal  property,  298 
chargeable,  where  not,  on  payment  of  other  death  duty,  278,  279 
charitable  purpose,  property  subject  to  a  trust  for,  duty  payable, 
286 

charity,  power  of  trustees  to  raise  duty  on  property  the  subject 
of,  300,  301 

trust  for  conferring  a  succession,  time  for  payment  of, 
293 

collection  of,  Commissioners  to  provide  stamps  for  denoting  rate 
of,  292 

Commissioners  to  keep  books  and  give  receipts,  292 
commutation  of,  future  claims  to,  where  made,  302 
compounding  or  commuting  of,  by  person  accounting,  295 
compromise  of  conflicting  claims  to  realty,  duty  follows  strict 

rights  of  parties,  285 
consideration  entitling  to  exemption  need  not  be  the  exact 

value,  278 

contingencies,  when  no  allowance  made  for,  291 
contingent  incumbrances,  where  allowance  made  for,  291 
corporate  body,  duty  payable  on  principal  value  of  real  estate 
taken  by, 286 
power  of,  to  raise  amount  of  duty  payable,  301 
Crown  debt,  a,  due  from  successor,  295 
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Buceession  duty,  Crown  debtor,  every  person  accountable  is,  for  unpaid  duty,  295 
death  must  be  after  the  18th  May,  1853. ..263 
deductions  allowed  for  necessary  outgoings,  289,  290 
*'  derive,"  sense  of  word  as  used  in  Act,  268 
directions  as  to  payment  of  duty,  where  applicable  to,  281 
disentailing  assurance  conferring  power  of  appointment,  effect  on, 
266,  267 

dispositions  taking  effect  at  periods  depending  on  death,  266 

to  take  effect,  when  fraudulent  for  purpose  of 
avoiding,  273 

document  other  than  a  testamentary,  filing  of  attested  copy,  298 
domicil,  as  affecting,  274,  275 

person  entitled,  immaterial,  276 
exception,  none  where  consideration  not  of  money  or  money's 
worth,  278 

exceptions  to  payment  of,  276,  277,  278,  279,  280,  281,  282 
executor,  in  his  capacity  as  such,  accountable  on  paying  covenant 
debt,  296 

exemption  where  duty  paid  upon  dead  reversioner's  estate,  279 

in  certain  cases  estate  duty  paid  on  the  property 
itself,  279 

fines  and  other  charges,  when  allowance  made  for,  291 
foreign  immovable  property  directed  to  be  sold  and  settled  in 

British  settlement,  274 
not  liable  to,  274 
imposition  of,  extent  of  charge,  262,  263 
incumbrances,  when  no  allowance  made  for,  290 
*'  incurred,"  what  is  embraced  by,  290 

interest  in  expectancy  where  sold  or  mortgaged   prior  to 
2nd  August,  1894. ..287 
on,  provision  as  to,  303 
]*oint  predecessors,  how  duty  apportioned,  268 
land,  transference  of,  in  satisfaction  of,  292 
law,  by,  devolution  of,  what  constitutes,  267 
leaseholds  for  years  included  in  real  property  for  purpose  of,  213 
leases  at  rack-rent,  successors  on  determination  of,  not  liable  to, 
278 

legacies,  when  payable  out  of  or  charged  on  real  estate  are 

chargeable  with,  264 
legacy  charged  on  real  estate,  duty  to  be  retained  by  person 

paying  legacy,  299 
payable  in  respect  of,  person 
accountable,  296 

liability  to,  test  of,  273 

limitation  of  personal  liability  for,  297 

time  within  which  persons  may  be  liable  to,  301 
marriage  not  a  valuable  consideration  for  purpose  of,  278 
mines  unopened  excepted  from  imposition  of  duty,  288 
money  applied  in  payment  of  duty  not  subject  to,  281 

arising  from  sale  of  an  interest  in  real  property,  264,  265 
mortgage  by  tenant  for  life  and  remainderman,  no  allowance  for 

in  calculating,  290 
national  interest,  objects  of,  as  to  estate  duty  applies  also  to,  292 
none  payable  on  personal  estate  liable  to  legacy  duty,  279,  280 
notice  of  succession  to  be  given  to  Commissioners  and  true  account 

delivered,  296 

objects  of  national  interest,  subject  to  duty  when  sold,  281 
overpaid  by  mistake  or  overcharge  may  be  refunded,  304 
partial  consideration,  succession  diminished  by  amount  of  con- 
sideration payable,  278 
payment  by  moieties  and  instalments,  death  of  successor  before 
full  payment,  effect  of,  299 
in  advance,  discount  may  be  allowed,  295 

no  prejudice  to  right  of  repayment  (if  any), 
305 

of,  time  may  be  allowed  for,  by  Commissioners,  295 
penalty  in  respect  of,  where  notice  of  succession  or  delivery  of 
account  not  given,  303 
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succession  duty,  person  domiciled  abroad  directs  creation  of  a  British  settlement 
of  personal  property  situate  in  Britain,  liability,  274,  275 
personal  property  does  not  include  leaseholds  for  purpose  of,  263 
person  liable  on  transmitted  successions  in,  295 
settled  by  British  settlement  irrespectiye  of 

domicil  or  situs  must  pay,  275 
transmitted  successions  on  duty,  payable,  285 
when  subject  to  trust  for  investment  in  realty, 

payment  of,  289 
where  to  be  invested  in  real  property,  when 
chargeable,  265 
policy  of  insurance,  moneys  received  from,  263,  264 
possession,  not  necessary  to  be  immediate  upon  death,  266 
power  of  appointment,  person  having,  domiciled  abroad,  but 

property  subject  to  British  settlement,  effect  of,  276 
predecessor,  person  from  whom  successor  derives  interest,  268 
principles  upon  which  value  of  property  based,  286 
property,  devolving  by  law,  what  constitutes  a  succession,  267 

disposition  of,  with  reservation  of  benefit  when  subject 
to,  289 

producing  a  yearly  fluctuating  income,  calculation  of 
duty,  288 

relinquished  by  successor  on  taking  succession,  allowance 

made  for,  291 
term  includes  real  and  personal  property,  263 
purchase  hondfide  for  valuable  consideration  is  not  accountable 
for,  296 

purchaser  does  not  pay,  where  right  to  possess  property  arises  on 
death  of  vendor,  under  contract  for  value  or  money,  277 

rates  of,  how  determined  where  devolution  before  30th  April,  1909, 
282,  283,  284 

real  property,  a  charge  on,  when  successor  competent  to  dispose, 
298 

allowance  to  successor  where  there  is  a  prior 

principal  charge,  290 
cesser  of  limited  interest  in,  within  four  and  a  half 

years,  duty  not  wholly  payable,  281 
duty  a  charge  on  successor's  interest  where  not 
"  competent  to  dispose  "  of,  298,  299 
where  payable  on  principal  value  of,  286 
mode  of  payment  of  duty,  where  successor  com- 
petent to  dispose,  where  not,  292,  293 
settled,  subject  to  power  of  sale  etc.,  shifting  of 

charge,  300 
situate  in  England,  liability  of,  to,  274 
subject  to  a  trust  for  conversion  and  reinvestment 
of  proceeds  in  other  real  estate,  calculation  of, 
288,  289 
what  is  included  in,  263 
remission  of.  Commissioners  have  power  to  make,  182,  302 
sale,  as  to  what  will  not  confer  an  exception  to  duty,  277 
Scotland,  relating  to,  262 

separate  assessments  for  separate  properties  comprised  in  a 

succession,  charge  of,  300 
small  successions,  where  whole  succession  under  £100  in  value, 

not  subject  to,  280 
succession  destroyed,  exception  from,  277 
meaning  of,  263 

part  of,  falling  into  possession,  part  duty  only  pay- 
able, 294 

successor  entitled  under  own  disposition,  when  liable  to  duty,  285 
liability  of,  for  unpaid,  300 

marriage  of,  to  person  of  nearer  consanguinity  to  pre- 
decessor pays  same  duty  as  such  person  would  be 
liable  to,  284 

meaning  of,  267 

not  competent  to  dispose,  duty  a  charge  on  his  interest, 
298,  299 
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succession  duty,  successor  who  is  also  predecessor  does  not  pay,  277 

surreadered,  interest,  or  extinguished  before  19th  May,  1853,  not 

chargeable  with,  276 
tenant  for  life  and  remainderman,  conveyance  by,  person  liable 

for,  268 
disentaihng  and  resettling  is 
no  acceleration,  where  im- 
mediate annuity  secured  to 
remainderman,  295 
limber,  duty  on,  imposed  as  from  the  death,  288 
payable  on  sale  of,  281,  287 
not  subject  to  duty  until  sold,  281,  287 
proceeds  of  sale,  when  accountable  for  duty,  294 
time  at  which  valuation  of  a  succession  should  be  made,  286 

for  payment  of,  292 
title  to  succession  accelerated  by  surrender,  effect  of;  285 
transferred  interests  not  conferring  new  succession,  rate  payable, 
285 

trust  for  charitable  or  public  purpose,  rate  of  duty  payable,  284 
successor,  allowance  made  to,  on  relinquishing  property  on  taking  a  succession,  291 
death  of,  before  full  payment  of  duty,  299 
liability  of,  for  unpaid  duty,  300 

marriage  of,  to  person  of  nearer  consanguinity  to  predecessor  pays  same 

rate  as  such  person,  284 
meaning  of,  267 

surrender  of  life  interest,  effect  when  prior  to  Finance  Act,  1900. ..187 

to  remainderman,  where  estate  duty  payable,  186,  187 
surrenders,  public  or  charitable  purposes,  for,  duty  payable  if  made  within  twelve 

months  of  death,  187 
survivorship,  property  transferred  by  absolute  owner  to  himself  and  another,  liable 

to  duty,  191 
temporary  estate  duty,  how  leviable,  181 

tenant  for  life,  account  on  death  of,  to  be  made  by  trustee  of  settlement,  217 

conveyance  of  settled  real  property  by,  in   conjunction  with 

remainderman,  alienee  is  the  successor,  268 
liability  of,  for  payment  of  interest  on  duty,  223 
mortgage  by,  in  conjunction  with  expectant  successor,  212 
remainderman,  and,  disentailing  and  resettling  is  no  acceleration 
of  succession  where  immediate  annuity  out  of  property  secured 
to  remainderman,  295 
succession  duty,  no  allowance  for  mortgage  by  tenant  for  life  and 
remainderman,  290 
tenant  in  tail,  "  competent  to  dispose,"  may  be,  185 
testamentary  instrument,  definition  of,  236 

documents  which  may  be,  236 
timber,  estate  duty  on,  how  payable,  213 

exemption  in  case  of  annual  sales  less  than  £10  net,  281 
sale  of,  on,  owner  or  trustees  must  account,  217 
succession  duty,  exception  in  case  of  coppice  or  underwood,  288 
not  payable  on,  until  sold,  281,  287 
on,  imposed  as  from  the  death,  288 

sale  of,  when  accountable  for,  294 
payable  on  sale  moneys,  287 
value  of  timber  to  be  aggregated,  214 
Treasury,  remission  of  duty  and  interest  by,  182,  224 

trust  property,  gift  of  interest  bearing  bonds  remaining  unpaid  at  donor's  death, 
not  property  held  by  debtor  as  trustee  for  creditor,  193 
not  included  in  property  "  passing  on  the  death,"  193 
trustee,  disposition  by  will  to,  a  legacy,  234 

new,  appointment  of,  entitled  to  remuneration,  does  not  take  same  as  a 

succession  upon  death  of  former  trustee,  266 
personal  liability  of,  for  legacy  duty,  limitation  of,  256 
term,  what  it  includes,  295,  296 
trustees,  gift  to,  in  secret  trust,  trustees  are  the  legatees,  237 
heirlooms,  liability  of,  for  duty  on,  253 

liability  of,  where  legacy  enjoyed  by  persons  in  succession,  253 
valuation,  cost  of,  defrayed  by  Commissioners,  209 
valuers,  appointment  of,  227 
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voluntarily,  meaning  of,  185 

voluntary  settlement,  what  constitutes  under  Customs  and  Revenue  Acts,  1881— 
1889.. .'191 

will,  beneficiary  named,  but  amount  of  benefit  in  discretion  of  trustees,  a  legacy, 
237 

expression,  what  is  included  in,  216 

gift  of  indefinite  sum  in  trust  for  another,  legacy  to  extent  of  sums  applied, 
237 

legacy  duty,  how  payable  when  will  challenged,  but  allowed  to  stand  on 
terms,  2U,  245 

power  of  appointment,  exercised  under  general  power,  limited  power,  efEect 
of,  238 

ESTOPPEL. 

acquittals,  effect  of,  on  subsequent  proceedings,  328 

action,  plaintiff,  by,  who  was  defendant  in  former  action,  331 

Admiralty  Court,  363 

record,  not  a  court  of,  354,  363 
admissions,  judgment  as  result  of,  final  judgment,  327 
appeal  pending,  judgment  effective  notwithstanding,  326 
arbitrator,  award  of,  353,  364 

assault,  dismissal  of  charge  without  hearing,  effect  of,  353 
bailment,  acceptance  of,  creates  an  estoppel  inputs,  324 

bankruptcy,  debtor's  action  not  continued  by  trustee  no  bar  to  separate  action  by 
trustee,  346 

bill  of  exchange,  second  action  on,  where  not  barred,  355 

signatory  to,  estopped  as  against  subsequent  holder,  324 
review,  action  in  nature  of,  for  fraud,  334 
sale,  estoppel  not  applied  against  discovery  of  real  nature,  370 

bond,  obligor,  estoppel  against,  372 

cause  of  action,  determined,  when,  on  its  merits,  effect  of,  333 

company,  liquidator  barred  by  finding  in  action,  defendant  not  a  shareholder,  331 

compromise,  action  to  set  aside,  will  estop  action  to  revoke  probate  founded  on,  331 

conclusion,  estoppel  frequently  referred  to  as,  by  older  authorities,  32 

consent,  judgment  by,  effect  of,  327 

conveyance,  consideration  money,  receipt  for,  estops  party  by  deed,  871 

operative  words  in,  create  no  estoppel,  367 
copyholds,  application  of  principle  to,  367 

corporations,  judgment  by  consent,  no  estoppel  where  contract  ultra  vires,  327 

Medical  Council,  General,  order  removing  practitioner  from  register, 
effect  of,  328 

parties,  and  other,  there  is  no  estoppel  between,  as  to  their  powers,  371 
seal,  corporate,  necessity  of,  327 
court-martial,  sentence  of,  may  be  pleaded  by  way  of  estoppel,  363 
covenant  estoppel  not  created  by  mere  statement  in,  the  averment  must  be 
absolute,  367 
running  with  the  land  by  estoppel,  372 
to  convey,  does  not  estop  denial  of  seizure  in  fee,  372 
criminal  proceedings,  information  for  penalties  for  breach  of  revenue  laws,  is 
not,  343 

subsequent  action  in,  principle  applied,  331,  349,  356 
debtor,  trustee  of,  by  not  continuing  action  of  debtor  is  not  barred  from  separate 
action,  346 

deed,  action  not  arising  out  of  but  wholly  collateral,  no  estoppel,  372 
cancelled,  use  of,  as  evidence,  373 
date  of,  statement  as  to,  no  estoppel  arises  by,  366 
estoppel  by,  where  statement  of  fact  by  parties  under  seal,  323 
execution  of,  refused  and  not  recognised,  no  estoppel,  366 
illegal  by  statute,  purpose  of,  estops  parties,  370 
mutuality  of  estoppel  in,  depends  on  construction,  325 
party  may  be  stranger  to  his  own,  368 

to,  guilty  of  fraud  cannot  set  up  estoppel  by,  369 
purchase-money  unpaid,  purchaser  cannot  raise  estoppel  by,  371 
recital  in,  as  to  seizure  in  fee  must  be  absolute,  367 
statements  in,  inference  drawn  from,  will  not  create  estoppel,  36 
void  on  account  of  fraud  does  not  create  an  estoppel,  369 

deed  poll,  doctrine  of  estoppel  said  to  apply  equally  to,  323,  365,  366 
sed  q^icere,  365,  366 
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default,  judgment  obtained  where  party  in^  is  "  final,"  327,  358,  359 
disability,  effect  of,  on  judgment,  327 
divorce,  decree  for,  effect  of,  326 

King's  Pioctor„intervention  of,  on  grounds  dehors  the  verdict,  326 
principle  of  estoppel  as  applied  to,  331 
dower,  widow's  action  of  not  estopped  by  recital  in  husband's  deed,  346 
ejectment,  whether  estoppel  must  be  pleaded  in  claim,  350 
estoppel,  conclusive  evidence,  and,  distinction  between,  324 

court-martial,  sentence  of,  may  be  pleaded  by  way  of,  363 
deed  or  record,  by,  must  be  pleaded  if  opportunity  available,  350 
definition  of,  322 
divisions  of,  322 

maxim,  "  must  be  certain  to  every  intent,"  379 
mutual  or  reciprocal,  must  be,  325 
precludes,  even  from  stating  the  truth,  322 
receipt,  where  doctrine  applied,  372 

remainderman,  action  by,  when  not  party  to  former  proceedings,  352 
stranger  to  matter  cannot  take  advantage  of,  nor  be  bound  by,  325 
estoppel  by  deed,  ambiguity,  none  allowed  in,  366 

attorning  tenant,  doctrine  applicable  to,  367 

basis  of  principle,  365 

bill  of  sale,  no  estoppel  to  discovery  of  real  nature,  370 
binding  on  parties  and  privies,  how  far,  368 
bond,  estoppel  against  obligor,  when  applied,  372 
consideration  money,  receipt  by  solicitor  for  vendor  or  mort- 
gagor, 372 

construction  of  deed  determines  whether  one  or  more  or  all 

parties  are  bound,  323 
contingent  remainderman,  conveyance  by,  effect  of  contingency 

happening,  374 
conveyance,  operative  words  in,  create  none,  367 

receipt  for  consideration  money,  party  estopped  by, 
371 

copyholds,  application  of  principle  to,  367 
corporate  body,  no  estoppel  between,  and  other  parties,  as  to  its 
power,  371 

covenant  that  person  entitled  does  not  create  estoppel,  averment 
must  be  absolute,  367 
to  convey  not  sufficient  to  raise  estoppel  to  denial  of 
seizure  in  fee,  372 
covenants  when  running  with  estates  by  estoppel,  372 
deed,  date  of,  statement  of  the,  no  estoppel  arises  by,  366 

execution  of,  refused  and  not  recognised,  no  estoppel,  366 
in  action  not  founded  on,  no  estoppel,  !372 
inference  drawn  from  statements  in,  will  not  create 
estoppel,  367 

mistake  in,  circumstances  in  each  case  must  be  considered, 
370 

must  be  genuine  and  undisputed,  370 
where  common  to  all  parties  and  not  acted 
upon  to  detriment,  no  estoppel,  370 
poll,  estoppel  may  be  raised  by,  sed  qucere,  323,  365,  366 
to  effect  purpose,  illegal  by  statute,  estoppel  as  between 

parties,  370 
when  cancelled,  use  of  as  evidence,  373 

invalid,  qucere  if  third  party  can  set  up  estoppel  on, 
368 

relied  on,  facts  party  may  put  in  to  open  estoppel,  350 
estate,  when  part  only  of,  in  grantor  or  lessor  doctrine  is  applic- 
able thereto,  373  '  • 
evidence,  rule  of,  admitting  no  contradictory  proof,  366 
fraud,  by  third  party  acting  on  behalf  of  party  setting  up 
estoppel,  369 
deed  void  on  account  of,  no  estoppel,  369 
person  guilty  of,  in  connection  with  deed  cannot  apply 
doctrine,  369 

heir-at-law,  or  devisee  under  intestate's  bad  title,  may  set  up 
Statute  of  Limitations,  374 


(  62  ) 


Index. 


ESTOPPEL— 

estoppel  by  deed,  illegal  deeds,  estoppel  will  be  opened  on  being  set  aside,  370 
implication,  there  is  no  estoppel  by,  367 
infant,  no  estoppel  by  deed,  against,  371 

instrument,  truth  appearing  by  same,  where  no  estoppel  created, 
367 

"  in  witness  whereof,"  words  following,  part  of  deed,  sed  qucere^ 
366 

lease,  no  estoppel  where  premises  not  comprised  in,  366 

or  other  interest  in  land  when  created  by  estoppel,  373 
when  interest  granted  larger  than  grantor's  estate,  no 
estoppel,  373 

legacy  duty,  mistake  of  fact  as  to  amount  payable,  efEect  when 

common  to  parties,  370 
lessee  or  grantee,  efEect  of  doctrine  on,  373 
lessor,  subsequent  acquisition  of  estate  by,  374 

when  title  of,  determined,  lessee  not  estopped,  373 
married  woman,  admissions  made  by,  in  deed,  371 

effect  of  restraint  on  anticipation  on  doctrine 
of  estoppel,  371 

matter  creating,  must  be  particular  and  not  of  a  generality,  367 
negligence,  deed  executed  with,  containing  false  representation, 

effect  of,  369 
party  may  be  stranger  to  his  own  deed,  368 
plea  of  non  est  factum  ,  as  to,  369 
.    policy  of  insurance,  constructive  total  loss  under,  limits  of 
doctrine  relating  to,  373 
principal  and  agent,  alterations  in  deed  by  agent  after  execution, 
effect  of,  368 
where  agent  and  person  setting  up  estoppel 
acted  at  variance  with  terms  of  deed,  368 
purchase-money  not  paid,  no  estoppel  in  favour  of  purchaser,  371 
recital  as  to  seizure  in  fee  must  be  absolute,  367 

intention  of,  a  question  of  construction,  368 
of  devise,  effect  of,  366 
statement  in,  when  mutually  agreed  to,  368 
that  father  entitled  in  fee,  binding  son  party  to  mortgage 
deed,  366 

the  averment  relied  on  may  be  contained  in,  366 
when  statement  of  one  party  only,  doctrine  confined  to 
that  party,  368 
true  but  incomplete,  does  not  estop  party  completing 
truth,  367 

recitals  in  anterior  deeds  do  not  estop  person  who  has  executed 
deed  of  conveyance,  367 
deed  out  of  which  estoppel  does  not  arise,  not 
conclusive,  372 
parties  to  deed  are  bound  by,  to  what  extent,  366 
release  by  pecuniary  legatees,  no  estoppel  on  subsequent  funds 
falling  in,  372 

shares,  forged  transfer  of,  principle  of  representation  by  conduct, 
application  of,  369 
illegal  issue  as  fully  paid  up,  company  estopped  against 
future  transferee,  370 
statement  in  deed  for  purpose  of  concealing  an  illegal  contract, 
370 

of  fact  in  deed  by  parties  under  seal,  323 
strangers,  rights  of,  not  affected,  368 

solicitor  and  client,  transaction  between,  subsequent  purchaser 

with  knowledge  must  inquire,  372 
tenant  for  life,  persons  privy  to  subject  to,  same  estoppel  as,  374 
under   invalid    devise    may  dispute  title  of 

remainderman,  374 
where  grantor's  title  bad,  estopped  as  against 
remainderman,  374 
holding  under  lease  by  indenture,  373 
tenants  in  common,  having  distinct  estates,  lease  by,  effect  of,  373 
testator,  person  purporting  to  claim  under,  when  estopped  from 
setting  up  the  Statute  of  Limitations,  374 
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estoppel  by  deed,  trustee  making  fraudulent  conveyance  cannot  benefit  by  acquir- 
ing title,  374 

trustees  for  public  purpose,  nature  of  estoppel  applicable  to,  371 
not  protected  against  doctrine  of ,  371 
truth  appearing  in  deed  relied  on  to  support  estoppel,  efEect 
of,  354 

estoppel  by  record,  acquittal  in  the  Exchequer,  effect  of  judgment,  350 
acquittals,  effect  of,  328 

action,  dismissal  of,  by  consent,  where  no  compromise  of  cause, 
no  bar,  359 
for  want  of  prosecution,  no  bar  to  new 
action,  359 

administration,  suit  for,  suit  for  distribution  of  assets,  331 
Admiralty  Court,  plea  of  res  judicata  in,  demurrer  to,  effect 
of,  354 

admissions,  judgment  as  result  of,  327 

affiliation  order,  no  appearance  on  application  to  quash,  no 

bar  to  new  action,  359 
agreement,  existence  of,  affirmed  in  former  action.  Statute 
of  Frauds  cannot  be  pleaded  against,  356 
which  has  been  worked  out,  second  action  on,  355 
allegations  not  inconsistent  with  record  not  subject  to,  354 
arbitrator,  award  by,  lacking  qualification  which  is  a  con- 
dition of  his  appointment,  none,  353 
arising,  where,  323 

assault,  dismissal  of  charge  without  hearing,  no  bar  to  subse- 
quent action,  353 
averments,  not  proved  nor  admitted,  not  a  basis  of,  358 
award  by  jury,  signed  by  sheriff  under  Lands  Clauses  Con- 
solidation Act,  1845,  effect  of  as,  353 
bankruptcy,  right  to  set  aside  judgment  debt  upon  which 

adjudication  founded  vests  in  trustee,  352 
bill,  dismissal  of,  for  want  of  equity,  how  far  a  bar,  359 

of  exchange,  second  action  on,  where  not  barred,  355 
claim,  statement  of,  several  demands  in,  judgment  for  one 
only,  presumption,  356 
when  too  little,  and  taken  out  of  court  when  paid  in  by 

defendant,  358 
where  two  heads  of,  verdict  on  one  only,  no  estoppel  as 
to  other,  356 

contract,  true  construction  of,  party  may  rely  on,  where 

pleading  alternative  construction,  358 
corporate  seal,  necessity  of,  327 

corporation,  return  by,  to  writ  of  mandamus  to  compensate 

discharged  officer,  effect  of,  358 
court,  decree  of,  unknown  to  the  law,  doctrine  not  applicable, 

353 

courts  of  law,  records  of,  325 

criminal  proceedings,  principle  applied   as  to  subsequent 

actions,  356 
in,  331,  349 

decision,  grounds  of,  to  ascertain,  judge's  reasons  cannot  be 
looked  at,  356 

decree  of  nullity  of  foreign  court  cannot  be  impeached  here 

while  standing,  352 
default,  judgment  by,  327 

ground  for  estoppel  must  be  found  on 

face  of,  358 
subsequent   action    for  further  sum^ 
where  no  estoppel,  359 
of  defence,  judgment  in,  party  suffering,  where  not 
estopped,  358 
defence,  confession  of,  how  far  an  estoppel,  358 

in  substance  of  autrefois  convict,  352 
defendant,  judgment  for,  not  always  as  decisive  as  judgment 
for  plaintiff,  349 
on  dilatory  grounds  or  on  one  of 
many  defences,  349 
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estoppel  by  record,  defendant  jointly  sued  cannot  set  up  estoppel  between  same 
plaintiff  and  himself  alone,  349 
demurrers  to  plea  of  res  judicata,  when  formerly  allowed,  354 
disability  of  party  against  whom  judgment  obtained,  327 
discontinuance  without  leave,  no  bar  to  subsequent  action,  359 
divorce  decree,  intervention  of  King's  Proctor,  effect  of,  326 

proceedings,  verdict  in,  effect  of,  326 
doctrine  of,  maxims  expressing,  326 

ejectment,  in  action  of,  whether  estoppel  must  be  pleaded  in 

statement  of  claim  if  relied  on,  350 
"  estoppel  against  estoppel  doth  put  the  matter  at  large,"  no 

decision  supporting  maxim,  361 
"  estoppels  are  odious,"  practice  which  found  expression  in 

old  maxim,  351 

facts,  material  to  the  action,  when  agreed  upon  by  parties, 

estoppel  in  future  action,  357 
final  judgments,  classes  of,  327 

final,"  meaning  of,  as  used,  326 
foreclosure,  decree  for,  effect  of,  326 

defendant  submitting  to,  not  estopped  if  trans- 
action infringes  usury  laws,  355 
foreign  court,  without  jurisdiction,  administering  estates  of 
deceased  persons,  no  estoppel,  354 
judgment,  effect  of,  326 

judgments,  pleas  as  to  jurisdiction  affecting,  354 

principle  applicable  to  when  not  inter- 
locutory, 359 
purporting  to  affect  matrimonial  status  of 
persons  not  domiciled,  no  estoppel,  354 
fraud,  action  to  set  aside  for,  may  be  stayed  as  vexatious,  352 
allegations  of,  must  be  specific  and  material,  352 
decree  of  nullity  disregarded  when  obtained  by,  351 
effect  of,  on  persons  not  party  to  judgment  either  in 
rem  or  in  persoTiam,  351 
when  judgment  obtained  by,  351 
judgment  obtained  by,  how  now  set  aside,  352 
on  foreign  judgment,  effect  of,  351 
party  to  judgment  obtained  by,  should  apply  to  set 

aside  to  avoid  estoppel,  352 
where  letters  of  administration  obtained  by,  351 
friendly  action  to  prevent  hostile  action,  no  bar  to  second 
action,  352 

immovables,  status  of,  declaration  as  to,  327 
implication,  matters  decided  by,  no  estoppel,  356 
interlocutory  judgment,  where  intention  of,  "  final,"  326 
interpleader,  party  failing  to  raise  as  ground  of  defence  at 

trial,  358  ' 

Irish  judgment,  principle  as  applied  to,  354 

issue,  when  directed  by  court,  principle  applied,  356 

judgment  by  consent,  matters  pleaded  in  defence  previous  to,. 

cannot  be  set  up    in  subsequent 
action,  357 
nature  of,  327 

no  estoppel  as  to  matters  not  in  issue, 
357 

none  where  contract  by  corporation 
ultra  vires,  327 
default,  the  estoppel  is  limited  to  what  is  patent, 

357 

effective  if  finally  determining  rights,  326 
everything  that  goes  to  make  up  the  record  must 

be  looked  at  to  raise,  356 
for  plaintiff,  where  not  necessarily  conclusive,  355 
"  in  personam^'  or    inter  partes  "  definition  of,  827 
in  rem,  definition  of,  327 
effect  of,  361 

inter  partes  not  affected  by  judgment  in  rem, 
where,  361 
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estoppel  by  record,  judgment  in  rem,  ways  in  which  the  "res"  must  be  affected, 

327 

must  be  looked  at  to  ascertain  issue  previously 

decided,  356 
nature  of,  must  be  final,  326 

not  a  res  judicata  or  estoppel  unless  given  before 

second  action  commenced,  361 
roll,  terms  of,  not  in  accordance  with  written 

findings  of  the  jury,  no  estoppel,  354 
where  efficacy  limited,  327 
judgments  in  rem,  conflicting,  subject  to  doctrine  as  applied  to 
estoppel  by  representation,  361 
examples  of,  328 
jurisdiction,  lack  of,  deprives  judgment  of  any  efEect,  353 

of  court  decreeing  judgment  essential,  353 
juror,  where  withdrawn,  litigation  not  put  to  actual  end 
thereby,  359 

jury,  where  discharged  without  finding  on  issue  submitted,  no 
bar,  359 

letters  patent,  estoppel  as  between  grantee  and  the  Crown, 
349 

libel,  plea  of  justification,  where  not  conclusive  in  action  for 

repeating  libel,  355 
limited  to  extent  of  authority,  351 
lis  pendens,  without  judgment,  no  estoppel,  361 
magistrate's  dismissal  of  information,  where  ultra  vires,  none, 
353 

order,  absence  of  condition  necessary  to  found 

jurisdiction,  none,  353 
where  good  on  its  face  and  objection  to 
non-existence  of  condition  not  raised,  354 
■    refusal  to  order  delivery  up  of  goods  not  an 
adjudication  on  title,  353 
married  heiress-at-law,  bound  by  decree  in  probate  pro- 
ceedings, 327 
woman  cannot  remove  restraint  by  consent,  327 
matter  must  be  in  issue  to  raise  question  of,  355 
misdemeanour,  prosecution  for,  where  jury  discharged  with- 
out finding  on  issue  submitted,  no  bar,  359 
money,  action  to  recover,  paid  under  judgment,  principle 
affecting,  326 

oral  evidence  as  to  facts  in  issue  and  determined,  when  admis- 
sible to  admit  doctrine,  357 
parties,  allegations  and  admissions  of,  in  pleadings,  how  far 

creating  estoppel,  357 
party  against  whom  estoppel  is  set  up  must  have  been  party 
to  earlier  proceeding,  349 
taking  advantage  of  doctrine  must  have  mutual  rights, 
349 

patent  action,  consent  to  injunction  in,  no  estoppel  against 
denying  validity  and  infringement,  357 
where  validity  and  infringement  denied  in 
former  action,  357 
infringement  of,  judgment  for,  unaffected  by  subse- 
quent judgment  for  revocation,  361 
pauper,  order  of  sessions  quashing  order  of  removal  of,  effect 
of,  349 

relating  to,  if  on  the  merits,  is  con- 
clusive between  parties,  349 
payment  for  value  of  stone  does  not  bar  action  for  damage  by 
quarrying,  356 
into  court  defendant  not  estopped  from  setting  up 
matters  which  might  have  constituted 
a  defence,  358 
money  taken  out  by  plaintiff,  judgment 
not  signed,  but  action  abandoned,  359 
where  several  causes  of  action,  taking 
money  out,  how  far  estoppel  arises,  359 
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estoppel  by  record,  payment  into  court,  with  denial  of  liability,  how  far  a  res 

judicata^  359 
with  denial  of  liability,  judgment  signed 
for  costs  and  money  taken  out,  efEect 
of,  358 

pendency  of  suit,  application  to  stay,  361 
plaintiff  a  defendant  in  former  action,  331 

recovering  judgment  obtains  a  decision  on  the  issues 
on  their  merits,  349 
plea,  not  taken  advantage  of,  by  record  becomes  evidence  only 
and  is  not  conclusive,  350 
of  judgment  recovered,  350 

statements  of  party  in,  not  to  be  treated  as  confessions  of 
truth,  357 

where  no  opportunity  of  using,  record  conclusive,  850 
pleading,  alternative,  party  not  bound  by,  358 
practice,  modern,  relating  to  pleas  of,  350 
price  of  goods,  judgment  in  action  for,  no  answer  to  action 
for  damages  for  their  quality,  355 
where  paid  into  court  in  first  action,  355 
prior  verdict  creates  no  estoppel,  where  principles  and  evi- 
dence different  in  earlier  and  later  suit,  355 
prize  court,  foreign,  judgment  of,  acquiesced  in,  when  no 

jurisdiction,  351 
probate  action,  failure  of,  for  want  of  evidence  of  contents  of 

wall,  no  bar  to  new  action,  359 
prohibition  of  action  for  goods  sold,  no  bar  to  action  for 

account  stated,  356 
purchaser  acquiring  title  to  property  bond  fide  ajid  for  value 

on  faith  of  judgment  in  rem^  351 
receiving  order,  refusal  of,  no  adjudication  on  debt,  353 
record,  no  evidence  admissible  to  contradict,  356 
default  of  pleading,  as  to  effect  of,  357 
registrar's  book  as  evidence  of  what  done  at  trial,  357 
rule  as  to  estoppels  generally,  349 

cicotch  judgment,  where  not  a  bar  in  suit  for  declaration  of 
legitimacy,  349 

second  action,  circumstances  existing  at  time  of,  non-existent 

when  first  brought,  350 
sheriff  by  his  return  is  charged  to  full  value  except  as  to 
perishable  goods,  360 
false  return  by,  proof  of  malice  unnecessary  to  plain- 
tiff's cause,  360 
must  answer  to  value  of  goods  returned,  360 
not  estopped  by  return  of  fieri  feci  showing  defeasible 
title  of  execution  debtor,  360 
from  denying  what  he  did  not  affirm  by 
his  return,  361 
return  of,  conclusive  in  proceeding  by  sci.  fa.  against 
him  as  to  value  of  goods  seized,  360 
no  bar  to  action  for  false  return,  360 
of  seizure  of  debtor's  goods  not  conclusive  in 

action  by  creditor  for  false  return,  860 
to  writ  of  execution  by,  no  averment  admitted 
against,  359 
conclusive  as  to  fees  taken 

by  his  bailiff,  860 
limitation  of  estoppel  as 

to,  359 
of  rescue,  a  bar  to  rescuer 
showing  cause  against 
attachment,  860 
of  rescue,  is  in  itself  a 
conviction  against 
rescuer,  360 
remedy    applicable  to, 
when  false,  359 

taking  greater  fees  than  allowed  by  statute,  360 
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estoppel  by  record,  Statute  of  Frauds,  as  to  omission  to  plead,  357 

third  party,  plea  by,  of  conviction  for  obstructing  highway  in 

action  by  former  defendant  for  trespass,  349 
tithes,  action  for,  for  different  years,  how  affected  by,  355 
trover,  in,  judgment  for  defendant,  no  answ^er  to  action  for 

money  received  in  respect  of  same  goods,  350 
truth,  where  appearing  on  the  record,  doctrine  does  not  apply^ 
354 

use  and  occupation,  successive  actions,  no  estoppel,  355 
verdict,  minute  of,  entered  by  officer  of  court,  how  far  bindings 
354 

not  followed  by  judgment,  does  not  create,  326 
want  of  prosecution,  dismissal  of  action  for,  when  a  bar,  327 
widow,  cannot  take  advantage  of  estoppel  by  deed  of  hus- 
band's tenant,  if  not  herself  estopped,  349 
Workmen's  Compensation  Act,  agreement  for  weekly  payment 
under,  where  not  estopped,  355 
estoppel  in  pais,  acts  establishing  certain  relations  of  parties,  324 
tn  pais  formerly  referred  to,  375 

ultra  vires,  distinction  between,  and  non-compliance  with 
necessary  formalities,  380 
administrator,  appointment  of,  effect  of  when  claiming  goods^ 
407 

advances  on  shares  before  being  informed  that  there  was  no 

charge  on  them  does  not  create,  384 
advice  note  of  railway  company  to  consignee  not  intended  to  be 

acted  upon,  384 

affidavit  of  party  showing  cross  dealings  described  as  "  payment 

not  estopped  from  showing  no  payment,  378 
agency  by  estoppel,  effect  of  Factors  Act,  1889,  on,  391 
agent,  contract  with,  in  ignorance  of  existence  of  principal,  whO' 
settles  with  agent,  398 
facts  known  to,  the  legal  consequences  are  immaterial,  386 
which  would  invalidate  policy,  premiums 
retained  by  company,  386 
false  accounts  of,  with  principal,  in  absence  of  mistake^ 

bind  agent,  388 
fraudulently  representing  goods  bought  for  himself  aa 

bought  for  principal,  386 
knowledge  not  imputed  to,  in  fraud  of  principal,  386 

of,  acquired  within  scope  of  his  authority  is- 
that  of  principal,  385 
may  estop  himself  from  denying  that  he  contracted  a& 
principal,  395 

of  insui'ance  company  cannot  set  up  title  of  third  persons 
to  moneys  received  on  company's  behalf,  407 

ostensible,  where  person  dealing  with,  may  estop  himself, 
395 

person  dealing  with,  may  set  off  his  debt  as  against  agent's 
debt  by  estoppel,  395 
giving  credit  to,  duty  on  discovering  principal,  397 
representation  by,  must  be  made  within  the  scope  of  his 
authority  to  effect  an  estoppel,  385 
made  by,  effectual  by  estoppel  against 
principal,  385 
signing  bill  in  firm's  name,  liability  of,  391 
unratified  contract  of,  without  real  authority,  what  is 

necessary  to  create  estoppel,  391 
with  authority  to  fill  up  blank  stamped  paper,  exceeds 
limit  of  amount,  estoppel  on  p'rincipal,  392 
indicia  of  an  authority  in  excess  of  actual  authority 
estoppel  on  principal,  392 
agent's  authority,  no  holding  out  to  person  knowing  limits  of,  390 
agents  charging  themselves  in  account,  effect  of,  385 

intrusted  with  goods  for  consignment  or  sale,  protection 
of  persons  dealing  with,  391 
agreement,  representation  as  to  ambiguous  expression  in,  cannot 
be  afterwards  denied,  377 
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estoppel  in  pais,  application  of  phrase,  now  much  wider,  375 
arbitrator,  award  of,  case  arising  on,  376 — 377 

party  appearing  before  unqualified,  may  deny  juris- 
diction, 389 
arising  from  conduct,  usual  meaning  of,  324 
assignee  of  lessor,  may  be  shown  to  be  an  assignee  not  de  facto, 
405 

assumption,  unfounded,  may  be  basis  of  estoppel,  382 
attornment,  mere,  where  purchaser  knows  the  facts  and  bailee  is 

ignorant,  effect  of,  408 
auctioneer,  as  to  estoppel  against.  408 

sale  of  goods  by,  improperly  seized  by  distress,  notice 
too  late  to  stop  sale,  effect  of,  406 
bailee,  as  to  estoppel  of,  406 

cannot  set  up  title  of  third  party  in  absence  of  claim, 
407 

estopped  from  denying  title  of  bailor,  generally,  406 
may  interplead,  where  action  by  third  party  expected, 
407 

show  that  bailor's  title  has  expired  since  bailment, 
407 

of  shipmaster,  holding  for  lien  for  freight  liable  to  owner 
of  goods,  406 

refusing  to  deliver  goods  to  true  owner  is  guilty  of  con- 
version, 406 

setting  up  title  of  third  party  must  do  so  on  third  party's 

authority,  406 
when  admittedly  defending  in  own  interests,  407 
while  in  possession  of  goods  can  set  up  title  of  third  oarty, 

406 

bailment,  acceptance  of,  324 

bailor,  estopped  from  denying  title  of  one  to  whom  he  attorned 
as  his  bailee,  406 
fraud  of,  not  necessary  to  prevent  estoppel  if  bailee  ousted 
by  title  paramount,  406 
bailor  and  bailee,  estoppel  between  ceases  if  bailee  evicted  by 

title  paramount,  406 
Bank  of  England  estopped  as  to  contents  of  registers  relating  to 

Government  stock,  411 
banker  and  customer,  neglect  of  customer  may  estop  him,  400 

cannot  put  forward  customer's  carelessness  to  justify  his 

own  fault,  401 
customer  of,  delaying  information  as  to  forged  cheque  is 
estopped,  385 

may  be  estopped  by  error  in  pass  book  when  acted  upon, 
388 

return  to,  of  pass  book  by  customer  not  evidence  of 

stated  account,  388 
taking  securities  from  money-lender  not  protected  by 

estoppel,  413 

bankers,  advice  of,  as  to  collection  of  bill  of  exchange,  when 
acted  upon,  creates  estoppel,  386 
estopped  by  their  manager's  representation  as  to  making 
a  loan,  386 

bill,  acceptor  of,  not  properly  destroying  after  return  to  him, 
estopped,  402 

drawn  and  indorsed  by  arrangement  of  parties  in  name  of 
deceased  person,  383 
in  name  of  dead  person  to  knowledge  of  acceptor, 
394 

forged,  drawer  learning  of  forgery  omitting  to  give  prompt 

notice  to  bank  after  advance  made,  384 
payable  to  fictitious  payee,  394 

payment  by  banker  of  genuine,  with  forged  indorsement, 
395 

of,  which  was  accepted  without  authority  does 
not  estop  denial  of  similar  acceptance  of 
second  bill,  390 
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estoppel  in  pais,  bill  of  exchange,  acceptor  of  fictitious,  expressed  to  be  payable 

at  his  bank  is  estopped,  394 — 395 
duty  of  acceptor  to  prevent  amount  being 

fraudulently  increased,  400 
or  promissory  note,  signatory  to,  324 
bills,  forged,  advice  of,  coming  forward  for  payment,  effect  of,  400 
Bills  of  Lading  Act,  statutory  estoppel  on  master  or  person 

signing  bill,  387 
bills  of  lading,  erroneous  statement  in,  by  shipowner,  that 
freight  paid  in  advance,  387 
estoppel  on  master  signing  does  not  bind  the 
owner,  387 

master  of  ship  may  make  statements  as  to  con- 
dition of  goods,  385 

mere  identification  marks  in,  may  be  shown 
incorrect,  387 

persons  giving,  knowledge  that  purchasers  will 
act  on  statements  therein,  384 

signed  by  master,  "  contents  unknown,"  effect 
of,  383 

treated  as  evidence  and  conclusive  when  by 
agreement,  387 

chattel,  owner  of,  not  estopped  by  parting" with  possession,  379 
cheque  certified  by  bankers  with  blanks,  no  estoppel  where 
amount  wrongfully  increased,  401 
completed  and  negligently  left  in  open  drawer,  applica- 
tion of  doctrine,  401 
forged  on  company's  banker's  by  secretary  known  to  have 

previously  committed  forgery,  effect  of,  401 
signature  of,  in  such  form  or  manner  that  a  person  can 

tamper,  is  not  negligence,  400 
signed  in  blank  and  left  in  unlocked  drawer,  no  estoppel 
when  stolen,  401 
clerk,  employment  of  dishonest,  not  a  public  duty  to  refrain 
from,  399 

common  carriers,  delivery  to  true  owner  at  his  request  not 
estopped,  406 

company,  action  by,  to  remove  name  of  shareholder,  fraud  of 
broker,  412 

agent  of,  w^hen  managing  director,  is  deemed  to  have 

powers  he  purports  to  exercise,  390 
by  their  directors,  holding  out  person  as  agent  for 

particular  purpose,  390 
certification  by,  not  a  document  or  warranty  of  title, 
no  estoppel  arising  thereon,  412 
proper  officer  of,  what  it  amounts  to, 
411 

condition  on  certificate  that  transferee  must  produce 

it  before  registration,  409 
delay  by  and  acting  on  fraudulent  transfer,  estopped 

from  refusing  to  recognise  it,  397 
directors  of,  cannot  be  presumed  to  have  powers  to 
confer  a  title  to  its  shares,  390 
issuing  debentures  representing  that  com- 
pany's powers  not  exhausted,  378 
representing  to  have  powers  to  draw  bill 
in  name  of,  378 
extent  of  duty  of,  to  person  presenting  transfer  for 

registration,  410 
giving  share  certificate  liable  for  refusing  to  register 

transferee,  409 
inquiry  by,  of  persons  transferring  shares  is  for  own 

protection  not  a  duty  to  transferee,  410 
irregularity  in  issue  of  debentures  by,  cannot  be  set 

up  against  original  holder,  381 
issuing  certificates  on  forged  transfer  not  estopped,  409 
debentures,  estopped  by  its  conduct  on  after- 
wards setting  up  an  irregularity,  381 
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estoppel  in  pais,  company  estopped  by  certificate  stating  that  shares  fully  paid 
up,  410 

issuing  share  certificate  to  individual  shareholder  is 
estopped  as  against  transferees,  408 

letter  from,  informing  person  of  proposed  transfer  of 
shares,  no  estoppel,  409 . 

not  estopped  where  transferee  of  shares  gives  value 
without  seeing  certificate,  409 

not  making  reference  to  register,  not  estopped  unless 
transferee  thereby  altered  his  position,  410 

person  whose  name  on  register  and  who  acts  as  owner 
of  shares  estopped  as  against  calls  of,  411 

register  of  members  of,  only  prima  facie  evidence  of 
contents,  411 

registering  forged  transfer  when  not  estopped,  410 

registration  by,  of  forged  transfer,  of  no  effect,  411 

representation  by  directors  of,  as  to  meaning  of 
ambiguous  expression,  378 

representations  of  officer  of,  in  course  of  business  may 
effect  an  estoppel,  385 

secretary  of,  effect  of  fraudulent  acts  of,  411 

has  not  ostensible  authority  to  represent 
shares  fully  paid  up  when  not  so,  412 

statement  by,  on  certificate  of  shares,  that  they  were 
fully  paid  up,  388 

transfer  of  bonds  by,  to  contractor  estops  as  to  pur- 
chasers from  him,  393 

where  estopped  as  against  transferees  for  value  with- 
out notice  from  denying  that  shares  fully  paid  up, 
410 

composition  deed,  acceptance  of  payment  under,  estops  denial  of 

execution,  389 
conclusive  evidence,  is  of  the  category  of,  325 
conduct,  innocent,  amounting  to  misrepresentation,  effect  of,  381 
what  amounts  to  representation,  cannot  be  determined 
by  general  rule,  388 
congregation,  members  of,  estopped  as  to  property  enjoyed  by 

minister  inducted  with  their  acquiescence,  395 
contract  for  sale  of  whole  interest,  party  having  partial  only 
cannot  deny,  377 
illegal,  no  estoppel  to  denial  of  existence  of,  unless 

where  penalties  attached,  380 
innocent  misrepresentation  may  be  conclusive  evidence 
of,  378 

conveyances  and  share  transfers  containing  receipt  for  purchase- 
money,  effect  of,  387 
copyholder  having  done  fealty  cannot  dispute  lord's  title,  375 
corporate  body  cannot  be  bound  by  estoppel  to  go  beyond  its 
powers,  380 

may  by  notice  intra  vires,  to  be  acted  upon  at 

receiver's  option,  conclusively  elect,  380 
not  bound  by  estoppel  to  refrain  from  doing  its 
duty,  380 

estopped  from  denying  entering  into  of  con- 
tract which  was  ultra  vires,  380 
corporation,  permitting  secretary  to  have  custody  of  seal,  is  not 

guilty  of  negligence,  399 
counterfeit  signature,  duty  of  person  whose  signature  forged,  to 

give  notice,  396 
Crown  lease,  doctrine  of  estoppel  has  no  application,  403 
damage  or  prejudice  when  made  out,  effect  where  other  circum- 
stances create  an  estoppel,  385 
declaration,  false, as  to  value  of  horses  tendered  for  carriage,  386 
deed  of  assignment,  dissenting  creditors  to,  not  estopped  from 

relying  on  an  act  of  bankruptcy,  395 
deed  poll,  whether  creating  lease  by  estoppel,  403 

title,  liability  of  owner  not  affected  by  forgery  of  authorised 
borrower  where  forged  document  not  relied  on,  394 
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estoppel  in  joais,  deed,  titlo,  owner  of,  not  estopped  by  parting  with,  379 

where  not  estopped  by  parting  with  in  fraud  of 
creditors,  379 

person  advancing  without  notice  to  holder  with 
authority  to  borrow  is  protected,  397 
intrusted  with  power  to  deal  by  way  of  sale 
obtaining  loan,  owner  is  estopped,  394 
delivery  by  master,  no  estoppel  from  stating  that  he  delivered  all 
goods  shipped,  387 
note  given  by  wharfinger  and  addressed  to  himself  does 

not  create  estoppel,  408 
order  handed  by  owner  to  agent  in  blank,  creates  an 

estoppel  'as  against  warehouseman,  392 
orders  as  documents  of  title,  railway  company  supposed 
to  know  that  credit  is  given  for,  384 
duty  of  merchants  to  use  due  care  in  issue  of, 
399 

railway  company  or  warehouseman  issuing  in 
duplicate,  399 

director  of  company  confirming  allotment  of  shares  to  himself 

cannot  allege  appointment  ultra  vires,  389 
directors  of  company  as  guarantors  to  notify  change  in  identity 

of  company,  396 
disability,  no  excuse  for  standing  by  and  allowing  money  to  be 

paid  in  igjiorance,  380 
distress,  payment  of  rent  on  threat  of,  no  conclusive  admission 
of  distrainor's  title,  406 
submission  to  an  acknowledgment  of  tenancy,  406 
dividends,  receipt  of,  estoppel  in  action  for  calls,  389 
dock  warrant,  mere  issue  of,  is  no  attornment  of  warehouseman, 

408 

document  on  its  face  transferable  by  delivery,  person  so  trans- 
ferring is  estopped,  393 
documents  relied  on  having  no  commercial  significance,  387 

statements  in,  to  which  credit  is  given  in  mercantile 
dealings,  387 

draft  by  post,  omitting  to  send  separate  advice,  sender  may  set 

up  facts  if  stolen,  401 
duty  to  speak  when  arising,  396 

ejectment,  in  action  of,  defendant  may  show  alteration  in  land- 
lord's title,  404 

election ,  person  entitled  to,  must  not  lie  by  so  long  as  to  indicate 

an  election,  397 
error,  party  contributing  to,  cannot  take  advantage  of,  890 
estoppel  by  statement,  instances  of,  very  numerous,  386 
not  a  cause  of  action  but  a  rule  of  evidence,  378 
executor  not  bound  to  disclose  gift  over  to  himself,  395 
facts,  statement  of,  when  true  and  accompanied  by  erroneous 

inference  of  law,  no  estoppel,  378 
false  statement,  a  false  representation  of  fact,  378 

and  mere  misrepresentation  of  legal  effect, 
effect  on  party  making,  879 
freight,  acceptance  of,  on  goods  shipped  under  bills  of  lading, 

creates  an  estoppel,  389 
friendly  society,  loan  by,  surety  for,  cannot  allege  it  to  be  ultra 

vires,  389 

goods,  not  shipped,  master  no  authority  to  sign  for  or  to  represent 

quality  of,  385 
incumbrances  on  fund,  statement  as  to,  effect  of,  379 
infant,  not  liable  for  fraudulent  representation   as  to  age, 
inducing  a  contract,  380 
standing  by  to  prejudice  of  purchaser,  estoppel  founded 
on  fraud,  397 

informality,  person  dealing  without  notice  of,  may  presume 

ovinia  rite  esse  acta,  381 
instruments  in  blank,  execution  of,  393 

insurance  broker,  settling  loss  by  allowance  in  account  ■  cannot 
deny  receipt  of  the  money,  388 
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estoppel  iti  jyals,  interpleader,  how  far  a  protection  to  bailee,  407 

investigation  of  title,  estoppel  as  to  existence  of  contract,  389 
invoice,  person  named  in,  as  seller  of  goods,  no  estoppel  when  no 
person  misled,  387 
receipt  of,  indicating  erroneous  belief  as  to  authority 
imposes  duty  to  correct  error,  396 
jurisdiction,  want  of,  objection  to,  whether  waived  by  party  who 

commenced  action,  389 
landlord  after  distress  cannot  bring  ejectment  for  cause  accruing 
before,  406 

and  tenant,  payment  and  acceptance  of  rent,  324. 
estopped  from  treating  tenant  as  his  after  requiring 

him  to  be  tenant  of  another,  403 
person  claiming  as,  not  the  person  who  let  tenant 
into  possession,  no  estoppel,  404 
lease,  assignment  of,  by  mortgagor  in  possession,  no  estoppel 
against  tenant,  405 
by  mortgagor,  assignee  of  mortgagee  not  estopped  by,  403 
for  lives,  consenting  party  not  effected  by  doctrine,  376 
person  entering  under,  which  is  void  by  statute,  may 

plead  the  Statute  of  Limitations,  403 
surrender,  fraud  of  tenant  will  vitiate,  376 

of,  acceptance  by  landlord  of  possession,  374 
secured  by  innocent  misrepresentation,  376 
void,  acceptance  of,  will  not  work  a  surrender,  375 
voidable,  acceptance  of,  when  afterwards  made  void, 
effect  of,  375 
made  void  contrary  to  intention  of  parties, 
effect  of,  375 

leasehold,  grantor  of,  held  to  statement  as  to  restrictive  covenant, 
though  afterwards  taking  new  lease  without  restraint,  378 
,      legal  estate,  want  of,  in  lessor  does  not  prevent  rule  of  estoppel 
applying  between  lessor  and  lessee,  406 
lessee  for  years  who  has  subdemised,  mere  consent  to  grant  of 
fresh  lease,  effect  of,  376 
not  estopped  from  showing  on  lessor's  death  that  lessor 

was  tenant  for  life  and  not 
tenant  in  fee,  405 
that  lessor  had  no  title  to 
pass  to  an  assignee,  405 
precluded  from  denying  lessor's  right  to  distrain  in 
certain  cases,  406 
lessor,  assignee  of,  estopped  from  denying  tenancy  of  lessee,  403 
estopped  from  disputing  title  of  lessee  let  into  possession, 
403 

letters  patent,  statement  as  to  novelty  in  petition,  383 

licence  by  tenant  to  place  goods  on  premises  does  not  estop 

licensed  person  denying  tenant's  title,  404 
licensee  in  possession  and  tenant,  no  distinction  between  in 

applying  doctrine  of  estoppel,  404 
life  policy  handed  by  mortgagor  lu  mortgagee  for  alteration, 

forgetting  to  get  it" back,  effect  of,  401 
litigants  carrying  on  proceedings  with  knowledge  of  irregularity 

cannot  afterwards  set  it  up,  389 
market  overt,  true  owner  estopped  from  denying  title  of 

purchaser,  398 
marriage  contracts,  as  applied  to,  376 

married  woman,  contracting  as  feme  sole  cannot  allege  separate 
estate,  380 

restrained  from  anticipation,  effect  of  doctrine 
on,  380 

mercantile  agent,  possessing  goods  with  consent  of  owner  may 
make  disposition,  391 
purchaser  relying  on  title  of,  how  far  protected 
by  owner's  consent,  391 
mind,  state  of,  a  fact,  as  much  as  state  of  digestion,  378 
misrepresentation,  innocent,  may  be  conclusive  evidence  of  title 
in  action  for  conversion,  378 
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estoppel  in  pais,  misrepresentation,  innocent,  not  a  cause  of  action  by  estoppel, 

378 

mistake  of  party  by  which  another  misled  should  be  corrected 

immediately  on  discovery,  396 
money,  acceptance  of,  affording  conclusive  evidence  of  waiver  if 
an  irre.gularity,  388 
not  the  only  conclusive  evidence  of  it,  389 
mortgagor  cannot  set  up  title  of  third  party  against  mortgagee, 
407 

mutual  insurance  company,  member  of,  when  estopped  in  action 
for  calls,  380 

negligence,  company  permitting  transferor  to  obtain  share 
certificates  which  he  fraudulently  used,  401 
must  be  in  transaction  itself  to  create  an  estoppel, 
400 

the  proximate  or  real  cause  of  result,  400 
representation  by,  included  in  representation  by 

conduct,  377 
when  the  proximate  cause  of  loss,  412 
will  not  raise  an  estoppel  unless  duty  to  use  care 

shown,  398 

negotiable  instrument,  handed  to  agent  with  authority  to  fill 

up  and  issue,  402 
issued  with  material  part  left  in  blank, 

estoppel  in  favour  of  holder  in  due 

course,  392 
person  paying  and  allowing  it  to  remain 

in  holder's  hands,  402 
unauthorised  transfer  of,  estoppel  is  the 

foundation  of  rights  arising  on,  402 
want  of  care  in  custody  of,  principle 

applied,  401 
when  completed  by  defendant,  effect 

of,  394,  402 

owner  allowing  another  to  expend  money  in  mistaken  belief 
must  compensate,  397 
culpably  allowing  another  to  hold  himself  out  as  owner 

of  property  thereby  estopped,  396 
of  property,  knowingly  allowing  another  to  contract  for 
purchase,  effect  of,  396 
partner,  liability  of  retired,  founded  on  agency  by  estoppel,  391 
where  new  creditors  in  ignorance  of  change  have 
option  to  claim  against  old  or  new,  391 
partners,  creditors  of  old  and  new,  must  elect  as  to  which  they 

will  sue,  and  are  concluded  thereby,  391 
partnership,  by  estoppel,  as  to,  390 
patent,  as  affected  by,  413 

licence,  equitable  assignee  not  acting  under  is  not 
estopped,  413 
of,  estoppel  ceases  to  apply  on  expiry  of,  413 
licensee  of,  cannot  dispute  its  validity,  413 

show  patent  bad  where  stranger  can, 
413 

may  show  that  thing  done  by  him  is  not  in 

the  patent,  413 
purchaser  from,  not  bound  by  estoppel,  413 
using  same  estoppel  from  denying  patentee's 
right  to  royalty,  413 
patentee,  after  assignment,  estopped  from  disputing  validity,  413 
bankruptcy  not  estopped  against  the  assignee  of 
the  trustee,  413 
and  licensee,  doctrine  of  estoppel  as  applicable  to,  413 
holding  out  agent  as  authorised  to  sell  free  from 

conditions,  effect,  390 
not  bound  to  give  notice  of  his  patent  rights, 

exception,  395 
partner  of,  so  becoming  after  assignment,  not  estoppel, 
413,  n. 


(  74  ) 


Index. 


ESTOTFEL— continued. 

estoppel  in  2^ais,  payment  of  money  to  contractor  due  on  completion,  no  estoppel 

against  allegation  that  work  not  complete, 
383 

under  mistake  due  to  representation  where 

recoverable  back,  no  estoppel,  384 
under  mistake  due  to  representation,  where 
damage  suffered  may,  create,  384 
pleading,  rule  as  to,  where  opportunity  arose,  350 
pledgee,  greater  latitude  allowed  to  than  to  other  bailors,  on 

account  of  pledgor's  implied  undertaking  as  to  title,  407 
policy  of  insurance,  acceptance  of  premiums,  when  estopping 
insurer,  388 

marine   insurance,  receipt  for  premium  conclusive 
between  insurer  and  assured,  388 

repudiation  of,  by  under- 
writers delayed  after 
loss  of  ship  known,  384 
possession  of  goods,  premature,  by  buyers,  effect  of  Factors  Act, 
392 

transfer  of,  working  surrender,  by  tenant  to  landlord, 
referred  to  doctrine,  375 
principal  bound  by  knowledge  of  agent  acting  within  the  scope 
of  his  authority,  386 
conduct  of,  holding  out  person  as  agent,  390 
■  principle  distinguished,  at  law,  in  equity,  376 — 377 

of,  by  representation,  advantage  of  reduction  to  rules 
questioned,  376 
known  as  equitable  estoppel,  376 
promissory  note  given  in  blank  for  safe   custody  pending 
instructions,  maker  not  liable  by  estoppel, 
401 

handed  to  agent  with  authority  to  issue  far 

any  amount,  giver  of  note  estopped,  401 
is  not  "  negotiated  "  to  a  payee  as  a  "  holder 

in  due  course,"  sed  qucsre,  392 
obtaining  signature  to,  -by  false  statements, 
maker  not  estopped,  401 
public  duty,  no  person  can  estop  himself  from  performing  a,  380 
purchaser,  objecting  that  sale  not  by  auction,  when  estopped,  389 
receipt  as  between  parties,  no  estoppel  to  denial  of  payment  of 
money,  383 

where  evidence  of  accord  and  satisfaction,  383 
third  party  has  acted  upon  it,  383 
recital  in  policy  by  deed  poll,  as  to  effect  of,  389 
release  of  collateral  security  does  not  discharge  original  security 
389 

party  in   custody  under  ca.  sa.,  remaining  under 
sheriff's  supervision,  effect  of,  390 
rent,  acceptance  of,  in  waiver  of  forfeiture,  effect  of,  389 
representation,  arising  through  owner  parting  with  possession, 
393 

as  an  estoppel,  what  is  necessary  to  take  advan- 
tage of,  377 

as  to  right  to  recall  before  being  acted  upon,  385 
things  infuturo,  doctrine  not  applied,  377 
cannot  form,  nor  mere  statement  of  intention, 
377 

conduct  of   party  making  conducive  to  party 

acting  upon,  382 
estoppel  by,  376 
in  licence  to  assign  lease,  386 
made  after  party  altered  his  position,  does  not 

create,  384 

may  be  of  fact,  although  involving  matter  of 
law,  378 

withdrawn  even  if  acted  upon,  383 
mere  silence  in  absence  of  duty  to  speak,  not  a. 
395  J       f     ,  , 


(  75  ) 


2  A  2 


Index. 


EBTOVT'EL— continued. 

esloppel  in  xmls,  representation  must  be  acted  upon  as  meant  to  be  to  create  an 

estoppel,  384 
upon  as  true  by  party  to  whom 
made,  how  far  applied,  383 
of  existing  fact  to  found,  377 
need  not  necessarily  be  false  to  knowledge  of 

party  making,  382 
not  to  be  relied  on  as  an  estoppel  by  person 

concealing  material  fact,  381 
of  inability  to  contribute   expense  to  mine, 
licence  to  co-adventurers,  382 
state  of  things  as  being  of  continuous  nature, 
effect  of,  378 
party  cannot  by,  raise  an  estoppel,  to-  illegally 
create  a  certain  state  of  things,  379 
to  whom  made  must  act  to  his  prejudice, 
to  create  an  estoppel,  384 
person  acting  upon,  after  notice,  no  estoppel,  383 
whose  consent  is  required,  standing  by 
;  with  knowledge  of  act  may  be  estopped, 

395 

should  amount  t-o  contract  or  licence  before 

doctrine  of  estoppel  applied,  382 
to  effect  estoppel,  whole  of,  must  be  looked  at, 
379 

found  estoppel  must  be  unambiguous,  379 
one  person,  and  acted  upon,  not  of  advan- 
tage to  another  not  so  acting,  383 
persons  who  acted  upon  it  without  being 
influenced,  383 
what  is  sufficient  alteration  in  position,  induced 

by,  to  create  estoppel,  384 
^Yhen  by  party  to  contract,  377 
contained  in  deed,  379 
induced  by  party  seeking  advantage,  by 

estoppel,  none,  381 
relied  on  creates  an  estoppel,  383 
where  unknown  to  be  false,  but  intended  to  be 
acted  upon,  382 

seller  of  unappropriated  goods  accepting  delivery  order  from 

pledgee  who  acts  on  acceptance,  408 
share  certificate  containing  blank  transfer  on  back,  effect  of 
signing  of  transfers  by  registered  owners,  412 
does  not  amount  to  implied  warranty  on  which 
transferee  can  sue,  409 
certificates  obtained  on  forged  transfer,  effect  as  regards 
transferee  and  his  pledgee,  409 
shares,  application  for,  by  person  under  disability,  387 

in  fictitious  name,  share  issued,  387 
irregular  forfeiture  of,  in  cost-book  mining  company,  as 
to,  395 

person  signing  blank  transfer  and  handing  to  broker 

estopped  if  instructions  obeyed,  412 
signing  of  blank  transfers  by  executors,  as  to,  412 
transferor  signing  in  blank  and  handing  to  broker  who 

commits  fraud,  where  no  estoppel,  412 
unregistered  transfer  of,  not  the  legal  estate  in,  412 
when  known  to  be  vendor's  shares,  person  taking  and 
not  relying  on  certificate,  effect  of,  411 
sheriff,  return  of,  how  far  conclusive,  359,  379 
ship,  bailment  of,  subsequent  mortgage  by  bailor,  possession 
demanded  by  mortgagee,  407 
register,  flag  and  pass  of,  presumption  of  nationality,  375 
shipmaster,  representation  of,  when  binding  on  owner,  387 
shipowners  when  estopped  from  denying  that  goods  were  shipped 

in  good  order  and  condition,  effect  of,  385,  387 
shipper  selling  wine  branded  with  his   name  -  estopped  from 
averring  the  custom,  389 
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estoppel  171  pais,  shipping  agents,  where  estopped  as  to  their  accounts,  386 
silence,  effect  of,  where  there  is  right  of  election,  397 
mere,  does  not  amount  to  election,  397 

no  estoppel  unless  duty  to  communicate,  379 
S  )licitor  advising  client  of  the  investment  of  money  on  mortgage, 

effect  of  estoppel,  386 
statement,  erroneous,  by  warehousemen,  when  acted  upon,  386 
false,  party  hearing,  may  be  indirectly  put  in  better 
position,  378 

made  voluntarily,  where  likely  to  be  acted  upon, 

should  be  made  with  care,  399 
of  intention  when  true,  person  may  change  his  mind, 

378 

person  making  erroneous,  is  put  in  same  position  as 

if  it  were  true,  378 
true,  as  far  as  it  goes,  does  not  mean  more  than  it 

says,  379 

when  false  as  to  ownership  of  goods,  386 
surrender,  acceptance  of,  after  forfeiture  by  subletting,  as  to, 
389 

by  operation  of  law  where  owner  estopped  from 
disputing  his  act,  375 
tenant,  constructively  evicted  by  person  of  paramount  title,  not 

estopped  by  his  lease,  sed  qucBre,  404 
denying  landlord's  title  when  determined,  should  not  go 

out  of  actual  possession  unless  claiming  premises,  404 
disputing  lessor's  title  after  it  has  determined  should 

surrender,  404 
estopped  from  disputing  landlord's  title,  402 
estoppel  of,  not  confined  to  leases  by  deed,  402 
holding  under  landlord  with  bad  title  cannot  deny  that 

title  as  against  an  assignee,  403 
must  show  better  title  in  another  to  impeach  title  of 

person  to  whom  he  paid  rent,  405 
not  estopped,  when,  by  new  lease  taken  from  original 
lessor,  405 

where  landlord's  title  is  determined,  403 
payment  of  rent  by,  to  person  other  than  person  letting 

him  into  possession,  no  estoppel,  405 
person  holding  under,  where  bound  by  doctrine,  402,  403 
who  does  not  replevy  estopped  from  denying  landlord's 

title,  406 

third  parties,  when  taken  to  be  allottees,  411 

party,  notice  by,  to  bailee  sufficient  evidence  of  authority 
for  retaining  goods,  407 
trader,  person  representing  himself  to  be,  estopped  from  denying 

the  fact  in  bankruptcy,  377 
transfer,  executed  in  blank  form,  as  to  effect  of,  392 

signed  with  blanks,  person  giving,  not  estopped,  401 
transferee  taking  transfer  in  blank  and  filling  up  in  own  favour, 

no  estoppel  in  favour  of,  412 
transferor  signing  blank  transfer  must  not  hinder  registration, 
412 

trover,  in  action  of,  founded  on  estoppel,  plaintiff  may  recover 

whole  value  of  goods,  385 
trustee,  fact  of  legal  estate  being  in,  is  not  a  representation  of 
authority  as  against  cestui  que  trust,  393 
in  bankruptcy,  allowing  bankrupt  to  continue  trading, 

effect  of,  389 
not  an  agent,  393 

where  lulled  into  making  erroneous  statement  that  trust 
fund  unincumbered,  effect  of,  381 
trustees,  as  to  unauthorised  dealings  by,  379 

persons  dealing  with  not  protected  by  estoppel,  393 
underwriters  receiving  notice  of  abandonment,  effect  of  silence, 
397 

vendor  selling  land  free  from  tithes,  finding  himself  lay  impro- 
prietor  is  estopped  from  suing,  377 
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estoppel  in  ^aiSf  vendor,  puffing  exaggeration, by,  to  induce  sale  does  not  create 

estoppel,  382 

vendors,  allowed  to  retain  possession  of  goods,  rights  of  purchaser 
without  notice,  392 
of  unappropriated  goods,  statement  by,  recognising 
delivery  orders  as  correct,  386 
warehouseman  accepting  without  qualification  specific  order, 
may  be  estopped,  408 
in  possession  of  goods  attorning  to  buyer  is 

estopped,  408 
mere  acceptance  of  order  by,  does  not  pass 

property,  408 
statements  by,  recognising  title  of  transferee  of 
goods,  386 

writ  of  possession  granted  to  landlord  against  tenant  though 
the  landlord's  title  expired  before  trial,  404 
estoppel  quasi  of  record,  Admiralty  Court,  conclusiveness  of,  never  been  doubted, 

363 

not  a  court  of  record,  363 
approbate  and  reprobate,  person  may  not,  principle  a 

species  of  estoppel,  364 
arbitrator,  appointment  of  unqualified,  party  ignorant  of 
fact  not  estopped,  364 
award  of,  how  far  doctrine  applies,  364 

must  be  of  the  very  matter  in 
dispute,  364 
decision  of,  on  construction  of  agreement, 
effect  of,  362 

bill  of  sale,  party  securing  advantage  by  setting  up, 
cannot  afterwards  allege  bill  of  sale  bad,  364 

commissioners  of  sewers,  orders  of,  admissible  as  evidence 
of  reputation,  364 

court  martial,  sentence  of,  may  be  pleaded  as,  sed  qucdre, 
363 

courts,  decisions  of,  to  which  doctrine  of  estoppel  has 

been  applied,  362 
decree,  to  be  admissible  evidence,  must  be  of  known 

court,  362 

deprivation  by  a  college  visitor,  sentence  of,  363 
Ecclesiastical  Courts,  former  decrees  of,  when  conclusive, 
362 

not  courts  of  record,  362 
expulsion  by  a  college,  effect  of  sentence,  363 
friendly  society  converted  into  company,  member's  action 

when  estopped,  365 
General  Medical  Council,  order  of,  364 
interpleader,  judgment  creditor  in,  taking  proceeds  out 

of  court,  effect  of,  365 
jactitation  suit,  decree  in,  merely  operated  in  personam, 

362 

judicial  authority,  judgment  of,  respected  in  all  proceed- 
ings, 362 

separation,  decree  of,  effect  of,  on  setting  up  of 
previous  separation  deed,  364 
Lands  Clauses  Consolidation  Act,  1845,  verdict  of  jury 

assessing  compensation,  364 
"  martial  law,"  sentence  of  court  administering,  effect  of, 
363 

matters  preventing  doctrine  arising,  same  as  applicable  to 

estoppel  by  record,  364  '  ■ 

Merchant  Shipping  Act,  1894,  order  of  naval  court  on 

complaint  against  seamen,  363 
order  made  in  ignorance  of  true  facts,  party  obtaining, 
cannot  go  behind  to  prejudice  of  third  party, 
365 

party  taking  advantage  of,  cannot  reprobate,  364 
party,  person  not  a,  to  proceedings,  taking  benefit,  effect 
of,  365 
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estoppel  quasi  of  record,  policy  of  assurance,  alleged  void,  cannot  afterwards  be 
alleged  valid,  365 

remedies,  where  two  alternative,  parties  pursuing  one  in 
ignorance  not  estopped,  365 

schoolmaster,  dismissal  of,  by  order  of  trustees,  363 

specific  performance,  successful  action  for,  estops  sub- 
sequent action  for  damages,  365 

university,  court  of  vice-chancellor  of,  a  court  of  record, 
363 

evidence,  estoppel  a  branch  of  the  law  of,  322 

is  only  a  rule  of,  and  cannot  found  an  action,  322 
executor,  verdict  against  on  plea  of  plene  administravit^  effect  of,  331 
fact,  representation  of,  conduct  of  party,  by,  intention  conveyed,  action  upon, 
323 

falsehood,  by,  and  with  knowledge  of,  323 
mutuality  of  estoppel,  when  applying,  325 
negligence  arising  from  conduct,  amounting  to,  324 
foreclosure,  decree  for,  effect  in  action  for  redemption,  326 
foreign  court,  administration  of  deceased  estates  without  jurisdiction,  354 

decree  of  nullity  in,  cannot  be  impeached  here  while  standing,  352 
fraud  as  affecting  judgment  of,  351 
judgment  of,  effect  of,  326,  354,  359 
judgment,  effect  of,  327 
fraud,  action  to  set  aside  for,  may  be  stayed  as  vexatious,  352 
allegations  must  be  specific  and  mutual,  352 
persons  not  party  to  judgment,  effect  as  to,  351 
friendly  action,  no  bar  to  second  action,  when,  352 
interlocutory  judgment,  effect  of,  when  intended  to  be  "  final,"  326 
issue,  of  fact,  coimty  court,  determinable  in  action  in,  cannot  be  raised  in  sub- 
sequent action  in  High  Court,  337 
finally  determined  judicially,  effect,  323. 

status  of  person  or  thing,  affecting,  when  determined  in  final 
manner,  as  part  of  judgment  in  rem,  323 
point  raised  in,  where  solemnly  found,  party  raising  is  estopped,  331 
the  same,  in  actions  with  different  objects,  331 
heir-at-law  under  intestate's  bad  title,  may  set  up  the  Statute  of  Limitations,  374 
infant,  no  estoppel  by  deed  against,  371 

interpleader,  estoppel  as  to  ground  of  claim  or  defence,  not  raised  at  trial,  358 
judgment,  admissions,  as  result  of,  327 

consent,  when  obtained  by,  327,  357 

corporations  consenting  to,  not  estopped  where  contract  ultra  vires, 
327 

court,  by  a,  having  no  jurisdiction  is  void  and  cannot  give  rise  to 

estoppel,  330 
default,  by,  effect  of,  327,  357 
disability  of  party  against  whom  set  up,  327 
effective,  notwithstanding  appeal  pending,  326 
"  final,"  classes  of,  327 
foreign,  as  to,  326 

in  'personam  or  inter  partes,  meaning  of  terms,  327 
interlocutory,  when  intended  to  be  "  final,"  326 
Irish,  principle  applied  to,  351: 

limited  in  its  efficacy,  when  by  consent  or  default,  327,  312,  357, 
358 

matter  determined  with  certainty  by,  effect  where,  327,  330 
money  paid  under,  action  to  recover,  principle,  326 
verdict,  must  follow,  to  create  estoppel,  326 
when  not  a  judgment  in  rem,  329 
Judgment  inter  partes,  bankruptcy,  fraudulent  preference,  innocent  trustee,  not 

estopped  by,  318 
petition,  court  inquires  into  merits  of  judg- 
ment debt,  348 
no  effect  on  the  res  judicata  of  the 
debt  where  court  refuses  order,  348 
refusal  of,  creates  a  res  judicata  as 
the  petition  only,  348 
rejection  of  proof  by  trustee,  effect  of  s.  35  (2) 
of  the  Act  of  1883... 348 
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judgment  inter  x^cf'^'tes^  bankruptcy,  trustee  in,  duties  of,  as  to  inquiries  into  a 

judgment  debt,  348 
may  set  up  fraud  where  bankrupt 

estopped,  348 
not  continuing  debtor's  action, 
not  barred  from  bringing  his 
own,  346 

bill  of  exchange,  indorsee  of,  not  afPected  by  proceedings 

commenced  after  indorsement,  346 
class,  members  of,  effect  of  judgment  against  or  for  repre- 
sentative of,  348 
how  far  decree  final,  348 
order  appointing  person  to  represent,  does  not  affect 
distinct  rights,  348 
conviction  of  seamen  for  refusing  to  go  to  sea  does  not 
estop  action  for  wages,  344 
proof  of,  not  evidence  of  guilt  in  civil  proceed- 
ings, 344 

copyholders  and  lord  of  manor,  privity  of  estate  between, 
346 

successive  lords   of   same  manor,  privity 
between,  346 

debtor  and  third  party,  between,  does  not  affect  execution 
creditor,  345 

no  privity  between,  and  a  sheriff  nor  execution 
creditor,  345 

divorce  court,  finding  of,  as  to  party's  adultery  in  previous 
case,  conclusive  evidence,  344 

dower,  widow's  action  of,  not  estopped  by  recital  in  hus- 
band's deed,  346 

estoppel  against  parties  to  proceedings  and  their  privies 
only,  343 

evidence,  conclusive,  against  strangers  of  the  judgment 
and  terms  only,  343 
not,  of  facts  established  by  the  judgment,  344 
'  "  gaming  debt,  an  invitation  to  vote  by  debtor's  solicitor  in 

scheme  does  not  estop  trustee  as  to,  348 
heir  of  deceased,  claiming  by  purchase,  not  bound  by 

estoppel  on  deceased,  345 
incumbent,  privity  between,  and  his  patron  in,  344 
indemnifying  parties  and  plaintiff  in  action,  whether 

estoppel  between,  347 
indemnity,  parties  to  contract  for,    estoppel  between 

covenantor  and  person 
indemnified,  effect  of, 
347 

of,  no  privity  of  estate 
between,  347 
landlord  and  tenant,  whether  privy,  346 
lis  pendens,  notice  of,  to  privy  in  estate  not  sufficient  ta 
bind,  346 

manor,  tenants  of  a,  effect  of  representative  judgment  on, 
348 

minors  suing  as  representatives,  effect  of  decree  on  class,  348- 
mortgagee,  estoppel  by  lease  on  mortgagor  does  not  bind^ 
346 

not  affected  by  judgment  against  mortgagor 
for  fraud  after  mortgage,  346 
next  of  kin,  determination  as  to  who  are,  no  effect  on 

rights  of  persons  on  renunciation  by,  345  • 
ouster,  judgment  of,  against  corporator,  effect  on  title  by 
his  vote,  345 

parties  or  privies  must  have  claimed  or  defended  in  same 

right  in  both  actions,  346 
party  and  privy,  latter  must  derive  title  from  former  to- 
be  affected  by,  345 
character  in  which  sued  does  not  affect  principle  if 
in  own  right,  346 


(  80  ) 


Index. 


'Ei^TOY'P^'L— continued. 

judgment  inter  partes,  patentee,  against,  for  want  of  novelty,  not  conclusive  in 
subsequent  action  for  revocation,  346 
personal  representative,  action  by,  for  damages  sustained 

by  death  and  to  property,  no  estoppel,  347 
plaintiff  subsequently  co-plaintiff,  conviction  for  non- 
repair of  highway  of  former,  effect  of,  by  privity  of  estate, 
346 

possession,  successive,  of  similar  interest,  evidence  of 

privity  of  estate,  345 
principle,  applicable  to,  as  to  persons  bound  by  estoppel, 

applied  to  deed,  346,  368 
privies  in  blood  not  affected  by  Inheritance  Act,  1833... 
344 

the  classes  of,  to,  344 
privity  between  parties,  when  quasi,  347 

in  estate  to  party  litigant,  what  is  necessary  to 

conclusiveness  of  judgment  against,  346 
of  estate  between  assignor  and  assignee  of  a  bond, 
345 

mortgagor  and  purchaser  of 
equity  of  redemption,  effect 
of,  344 

second  incumbrancer  and  mort- 
gagor, 347 
servant  of  corporation  and  cor- 
poration, 345 
trustee  with  bankrupt,  limitations  on  the  effect 
of,  344 

publ-ic  right,  affecting  a  question  of,  effect  of,  343 
purchaser  for  value  from  devisee  with  legal  estate  without 
notice  not  affected,  344 
of  land  not  estopped  by  proceedings  commenced 
after  purchase,  346 
surety  and  principal  debtor  or  his  trustee  in  bankruptcy, 
no  privity  between,  347 
not  concluded  by  judgment,  that  debtor's  discharge 

a  fraudulent  preference,  347 
receiving  notice  of  proceedings  by  party  indemni- 
fied, effect  of,  347 
tenant  admitted  by  landlord  upon  surrender  by  former 
tenant,  no  privity  with  former  tenant,  345 
proceeding  by  direction  of  landlord,  is  privy  to 
him,  346 
third  parties,  effect  of,  on,  343 

trustee  and  cestui  que  trust,  how  affected  by  judgment 

against  the  other,  347 
trustees,  after  breach  of  trust,  not  estopped  from  denying 
damage,  by  judgment  against  plaintiff,  347 
judgment  in  personam.  Admiralty,  no  bar  to  action  in  rem,  in,  328 

how  far  binding,  338 
\^x&'gx£l'^^^^Xt  in  persomim     inter  partes,  defence  of  res  judicata,  when  pleadable, 

330 

for  detention  of  chattels,  effect  of,  330 
judgments  included  in,  330 
land,  action  for  recovery  of,  rights  deter- 
mined in,  330 
meaning  of  term,  330 
third  party's  rights  not  affected  by,  330 
judgment  in  rem,  Admiralty,  no  bar  to  action  in  personam,  in,  328 

admissible  in  evidence  against  strangers  when  not  conclusive, 
341 

architect,  certificate  of,  under  London  Building  Act,  1894,  is  in 
nature  of,  329 

bankruptcy,  adjudication  or  order  of  discharge  in  nature  of, 
329 

company,  order  for  dissolution,  or  declaration  of  such  void.^ 
effect  of,  329 

conclusive  only  against  strangers  on  the  point  decided,  339 
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judgment  in  rem,  conclusiveness  of,  rule  as  to,  difficulties  of  application,  339 

rules  affecting  apply  to  judgments  inter  jJartes, 
339 

condemnation  in  the  Exchequer,  conclusive  as  to  title  of  Crown, 
340 

conflicting  judgments,  effect  of,  361 

consent,  by,  how  far  affecting  a  res  judicata,  342 

protection  of  purchaser  of  res  on  faith  of,  342 
to  establish  will,  not  binding  on  absent  party,  342 
estoppel  between  parties  created  by,  342 
of  parties,  how  far  conclusive  against  third  parties, 
342 

contract,  capacity  of  parties  to,  effect  of  law  of  domicil,  339 
court  of  competent  jurisdiction,  of,  effect  of,  338 
criminal  case,  in,  how  far  conclusive,  342 
definition  of,  327 

dentist,  order  of  General  Medical  Council,  admitted  as  evidence 

between  dentist  and 
third  parties,  342 
relating  to  conduct  of, 
effect  of,  342 

distinction  between  judgment  in  personam  and,  338 

divorce,  decree  absolute  in,  conclusive  as  to  dissolution  of 

marriage  only,  342 
effect,  limit  of,  339 

election  petition,  decision  of  court  in,  how  far  conclusive,  340 
.=uuiJi.jii  fact,  finding  of,  on  face  of  judgment  seems  to  be  binding  inter 
partes  though  not  necessary  to  decision,  340 
foreign  court,  establishment  of  penal  status  by,  effect  of,  338 

judgment  as  to  title  of  person  of  foreign  domicil  to 
personalty,  effect  of,  338 
immovables,  as  to,  338 

lunacy,  finding  of  jury  on  an  inquisition  in,  an  exception,  338, 

342 

as  to  mental  state,  how  far 
admissible  at  later  period,  342 
only  binding  inter  partes,  342 
though  in  nature  of  judgment  in 
rem,  creates  estoppel,  329 
marriage,  dismissal  of  nullity  suit,  not  evidence  of,  343 
matters  inferred  by  argument  from  the  judgment  not  concluded 
by,  339 
not  in  nature  of,  329 
nullity,  decrees  of,  as  distinguished  from  decrees  of  divorce,  843 
conclusive  on  question  of  existence  of  mar- 
riage, 343 

in  case  of  marriages  in  British  consulate,  343 
of  foreign  court,  as  to  marriage  of  foreigners 
celebrated  abroad,  343 
dismissal  of  suit  for,  not  conclusive   evidence  of 
marriage,  343 

pauper's  settlement,  as  to,  conclusive  on  all  facts  which  are 
()c8  ,1'  necessary  steps  to  decision,  338,  340 

prize  case,  exceptional  rule  affecting,  340 

court,  finding  of  fact  in,  how  far  pleadable,  341 

foreign,  decision  of,  conclusive  between  owners 
and  underwriters  as  to  grounds  of  sen- 
tence, 341 

ground  of  condemnation  to  be  conclusive  must  be  in 
operative  part  of  sentence,  341 

presumption  of  cause  of  condemnation,  when  con- 
clusive, when  not,  341 

recitals  in  sentence  of,  may  be  looked  to,  341 

uncertainty  of  ground  of  condemnation,  effect  of, 
341 

Probate  Court,  decree  of,  how  far  conclusive,  338 
probate,  grant  of,  how  far  conclusive  as  to  validity  of  testamen- 
tary document,  340 
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Judgment,  in  rem,  probate,  grant  of,  not  conclusive  in  favour  of  prisoner  charged 
with  forging  will,  342 
property,  right  or  title  to,  conclusively  determined  by,  338 
rule,  "that  estoppels  must  be  certain  to  every  intent,"  prize 

cases  exception,  3-11 
salvage  action,  in,  eifect  of,  on  strangers  to  the  action,  339 

owner's    right    against    underwriters  not 
affected  by,  339 

separation  order,  whether  admissible  as  conclusive  of  desertion, 
340 

status  of  persons  or  thiugs,  effect  of  the  judgment  on,  338 
strangers,  to  affect,  finding  should  be  essential  to  judgment,  340 
must  be  ascertainable  without  ambiguity, 
340 

not  discoverable  only  from  judge's  reasons,  340 
judgment  recovered,  administration  suit,  question  in  second  suit  arising  while  first 

pending,  337 
subsequent  proceeding  for  relief  which 
could  not  be  granted  in  former  suit,  337 
bill  of  exchange,  principal  and  interest  of,  recovery  by 

separate  action,  337 
but  not  to  action  for  same  trespass  to  land,  337 
causes  of  action,  application  of  principle  transit  in  rem 
judicatam,  336 

cheque  or  bill  of  exchange  of  joint  contractor,  judgment  on 

unsatisfied,  when  no  bar,  336 
compromise,  matter  outside  claimed  in  second  action,  335 
consent  judgment  not  set  aside  to  prejudice  of  third  party,  335 
contract,  successive  breaches  of,  subsequent  action  not 

barred,  337 

conversion,  unsatisfied  judgment  in  action  of,  no  bar  to  action 

against  joint  tortfeasor  for  fresh  tort  to  same  goods,  335 
county  court,  counterclaim  exceeding  limit,  defendant  might 

formerly  proceed  for  balance  in  High  Court, 

337 

judgment  for  £50  for  fraud  bars  further  claim 
for  same  tort,  335 
covenant,  breach  of,  to  keep  in  repair,  when  continuing,  337 
damage  to  person  and  to  property,  test  of  right  to  second 
action,  337 

damages,  recovery  of,  for  loss  by  death,  no  bar  to  claim  for 

damage  to  estate,  336 
false  imprisonment,  action  for,  no  bar  to  action  for  malicious 

prosecution,  338 
further  sum  not  recoverable   after  judgment  for  same 

cause,  334,  335 

husband  and  wife,  judgment  against  either  when  jointly 

liable,  a  bar,  335 
joint  contractor,  against,  ground  of  bar  to  action  against 
others,  336 

where  defence  personal  to  defendant,  no 
bar,  336 

contractors,  all  parties  to  action,  where  separate  judg- 
ment against  one,  336 

debtors,  payment  of  half  debt  by  one,  leave  to  defend 
given  to  other,  effect  of,  336 

liability,  judgment  only  against  one,  effect,  335 

tortfeasor,  action  against,  bar  to  action  against  other  in 
contract,  335 

land,  action  for  trespass  to,  not  barred  by  recovery  in  replevin 
of  value  of  goods  taken  in  same  trespass,  337 

married  woman,  against,  for  ante-nuptial  debt,  liability  of 
husband,  335 

merger  of  action,  where  none,  336 

nature  of  plea,  334 

partner,  several  liability  of  estate  of  deceased,  335 

plaintiff  for  same  cause  is  estopped  from  again  suing,  reasons, 
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judgment  recovered,  principall and  agent,  plaintiff  electing  to  sue  one  is  barred,  336 
principle  acted  upon,  where  damages  could  be  and  are  not 

claimed  in  one  cause,  335 
replevin,  recovery  in,  of  goods,  bar  to  action  for  damage  to 
same  goods,  but  not  to  action  for  same  trespass  to  land, 
337 

restraint  order  in  Chancery  Division  as  to  shares,  how  far  a 
bar,  335 

second  action  must  be  for  same  cause  to  effect  complete  bar, 
336 

origin  of,  the  same  but  different  cause,  no  bar. 
337 

successive  actions,  circumstances  the  same,  cause  of  different, 
337 

surety,  right  of  indemnity  of,  against  partner  preserved,  336 
trespass,  in  action  for,  no  bar  where  cause  continuous,  337 
tribunal  elected  by  party,  not  empowered  to  grant  adequate 
remedy,  337 

landlord  and  tenant,  mutuality  of  estoppel  between,  extent  of,  325 

payment  and  acceptance  of  rent,  estoppel  in  pais,  324 
lease,  grant  of  larger  estate  than  lessor  has,  not  lease  by  estoppel,  373 
land,  of,  M^hen  created  by  estoppel,  373 
premises  must  be  comprised  in,  to  create  estoppel  by,  366 
lessor,  determination  of  title  of,  relieves  lessee  from  estoppel  by  deed,  373 
liquidator,  barred  by  finding  in  action  for  calls  that  defendant  not  a  shareholder, 
331 

married  woman,  deed,  admissions  in,  by,  effect,  371 

heiress-at-law,  estopped  by  decree  in  probate  proceedings,  327 
restraint  on  anticipation,  effect  as  doctrine  of  estoppel,  371 
not  removed  by  consent,  327 
Merchant  Shipping  Act,  1894,  order  of  magistrate  under,  effect  of, 

naval  court  expressly  conclusive  under,  363 

mistake,  deed,  in,  as  to,  370 

negligence,  conduct,  by,  amounting  to  a  representation  of  fact,  324,  398 

must  be  in  the  transaction  itself  and  real  cause  of  belief, 
324,  400 

deed  executed  with,  containing  false  representation,  effect  of,  369 
nullity  of  marriage,  decree  of  foreign  court  not  impeached  here  while  standing,  352 

fraud,  decree  obtained  by,  disregarded,  351 
policy  of  insurance,  constructive  total  loss  under,  limits  of  doctrine  relating  to,  373 
principal,  deed,  alteration  in,  by  agent  after  execution,  effect  of,  368 

estopped  from  relying  on,  where  agent  and  person  setting  up 
estoppel  acted  at  variance  with  terms,  368 
privies,  who  are,  344 

promissory  note,  signatory  to,  how  estopped,  324 
probate,  decree  in  proceedings,  effect  of,  327 

guasi  of  record,  subsequent  proceedings  under  tribunal  other  than  court  of  record, 
323 

receipt,  consideration  money  for,  in  conveyance,  creates  an  estoppel,  371 
of,  by  solicitor  for  vendor  or  mortgagor,  372 
estoppel,  when  arising,  372 
seal,  not  under,  estoppel  does  not  arise,  372 
recital,  anterior  deed,  in,  does  not  estop  party  who  executed  conveyance,  367 
averment  relied  on  may  be  contained  in,  366 
deed,  in,  as  to  seisin  in  fee,  must  be  precise,  367 
intention  of,  a  question  of  construction,  368 
statement  in,  when  mutually  agreed  to,  effect  of,  368 

only  of  one  party,  that  party  only  estopped,  368 
release,  legatees,  by  pecuniary,  no  estoppel  as  to  subsequent  funds,  372 
remainderman,  action  by,  when  not  party  to  former  proceedings,  352 

contingent  conveyance  by,  happening  of  contingency  feeds  the 
estoppel,  374 
rent,  payment  and  acceptance  of,  324 

replevin,  judgment  in  action  of,  effect  in  action  for  rent,  331 

res  judicata,  application  to  all  courts  of  competent  jurisdiction,  334 

bankruptcy,  mistake  in  proof  in,  doctrine  not  applicable,  333 
cause  of  action  when  determined  on  its  merits,  333 
claim  or  defence  which  was  open  in  former  action,  333 
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res  judicata,  county  court,  judgment  in,  subsequent  summons  before  justices,  334 
matter  determined  by,  intended  to  be  final,  334 
debt  where  subject  of  a  set-off  previously  allowed,  332 
defence  of,  what  is  necessary  to  support,  330,  332 
doctrine,  nature  of,  332 

of,  a  branch  of  the  law  of  estoppel,  331,  332 
not  technical,  334 
evidence,  fresh,  discovery  of,  no  answer  to  defence  of,  333 

when  and  how  cause  of  action  restored  on,  333 
finality,  want  of,  effect  of,  333,  359 

interlocutory  order,  made  as  declaration  of  rights  of  parties,  334 
justices,  decision  of,  when  a  mere  exercise  of  discretion,  334 

dismissal  of  summons  before,  question  of  building  line,  effect 
of,  334 

libel,  where  subject-matter  of  both  actions  the  same,  332 

matters  to  which  doctrine  strictly  applied,  333 

party  not  able  to  raise  matter  in  first  action,  no  application,  333 

petition,  dismissal  of,  for  insufficient  evidence,  334 

plea  of,  by  defendant,  effect  of,  330 

what  it  amounts  to,  331 
must  show  plaintiff's  opportunity  of  recovering  in  first  action,  332 
prohibition,  effect  of,  333 

separate  causes  need  not  be  joined  in  one  proceeding,  332 
Statute  of  Frauds,  failure  to  plead,  principle  applicable,  332,  333 
third  party  costs  paid  by  successful  plaintiff  in  action  for  damages, 
334 

Workmen's  Compensation  Act,  1906,  what  will  exclude  doctrine 
from  order  under,  333 
seamen,  conviction  of,  for  refusing  to  go  to  sea,  does  not  estop  action  for  wages, 
344 

sessions,  judgment  of,  order  quashing  order  of  removal,  conclusive  only  inter 

partes,  328 

shares,  illegal  issue  as  fully  paid  up,  company  estopped  against  transferee,  370 
transfer  of,  when  forged,  principle  of  estoppel  by  conduct  applied,  369 
sheriff,  award  of  jury  signed  by,  under  Lands  Clauses  Consolidation  Act,  353 
'   solicitor  and  client,  purchaser  subsequent  to  transaction  between,  must  inquire, 
372 

strangers  matter,  to,  cannot  take  advantage  of,  nor  be  bound  by  estoppel,  325 

to  deed,  rights  of,  not  affected  by  estoppel,  368 
surrender,  operation  of  law,  by,  takes  place  by  estoppel,  324 
tenant  for  life,  grantor,  title  of,  bad,  effect  of,  374 

invalid  devise,  under,  may  dispute  title  of  remainderman,  374 
privies  to,  subject  to  same  estoppel,  374 
tenants  in  common,  lease  by,  having  distinct  estates,  effect  of,  373 
trespass,  actions,  successive,  for,  to  same  close,  331 

cause  of  action  continuing,  judgment  does  not  create  estoppel,  337 
trustee  making  fraudulent  conveyance,  does  not  benefit  purchaser  by  acquiring 
title,  374 

trustees  for  public  purpose,  not  protected  against,  estoppel  applied,  371 
verdict,  judgment,  where  not  followed  by,  326 

will,  establishing  in  solemn  form  by  consent  does  not  estop  parties  absent,  342 
EVIDENCE 

accomplice,  evidence  of  an,  corroboration  required,  603 

judge  should  direct  jury  as  to  value  of,  421 
account  books,  admissibility  of,  against  interest,  561 

admissions  as  against  party  keeping,  561 

entry  in,  by  agent,  effect  of,  when  erroneous,  561 

when  evidence  of  employment  necessary,  561 
accounts,  direction  of  court  as  to,  561 

old,  prove  themselves,  561 
acts  of  ownership,  boundaries  of  manor,  perambulations  of  lord,  as  evidence  of, 
443 

court  rolls,  when  admissible  as,  540 

declarations  accompanying,  as  proof  of  nature  of  acts,  442 
evidence  of,  how  received,  443 
proof  of,  by  production  of  ancient  documents,  515 
title  to  property,  when  presumed  from,  442 
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Acts  of  Parliament,  admissibility  of  copies  of,  when  printed  by  the  King's 

printers,  525 
judicial  notice  of,  when  bound  to  be  taken,  485 
private,  proof  of  contents  of,  525 

when  receiving  judicial  notice,  525 
adjournment,  evidence  may  be  cause  of,  where  better  can  be  produced,  422 
Admiralty,  affidavit,  actions  in  which  evidence  may  be  given  by,  622,  624 

deponent  party  to  the  action  abroad  may  be  ordered  to  attend  in  this 

country  for  cross-examination,  621 
filing  evidence  in,  629 
admissions,  arbitrator,  of,  as  to  improper  award  where  inadmissible,  462 

bill  of  exchange,  by  former  holder  of,  when  receivable  against  present 
holder,  460 

cestui  q7ie  trusty  of,  are  evidence  against  his  trustee,  460 
conduct  of  party,  when  evidence  amounting  to,  424 
counsel,  of,  where  binding  on  client,  462 
document,  how  far  an  admission  by  party  to,  458 
evidence  of  parties,  where  not,  461 

when,  against  party  making  them,  423 
executor,  of,  as  evidence  against  legatee,  460 
form  of,  immaterial,  458 

guardian  or  next  friend,  of,  not  evidence  against  infant,  460 
joint  contractors,  of,  concerning  joint  undertaking,  effect  of,  460,  461 
jury  may  attach  different  degrees  of  credit  to  different  parts  of,  458 
married  woman,  by,  cannot  get  rid  of  a  restraint  on  anticipation,  45& 
partnership,  by  partner  are  evidence  against,  460 
party,  of,  made  on  former  occasions,  presumed  true  as  against,  456 
privity,  by  person  in,  meaning  of  term,  459 
privy,  by,  only  prima  facie  evidence  against  party,  459 
railway  company's  servants,  by,  when  evidence  against  company,  461 
record,  how  made  on  the,  for  purposes  of  trial,  484 
representative,  by,  when  suing  personally,  when  as  representative, 
effect  of.  457 

ship,  by  captain  of,  where  evidence  against  owners,  462 
shipowner,  of,  when  evidence  against  master,  460 
^Oi;.-|.ax  solicitor,  of,  when  binding  on  client,  462 

statement  proved  against  party  may  be  wholly  receivable,  457 
statements  by  person  in  privity  with  party  may  be  evidence  of,  459 
made  out  of  court,  how  received,  436 

of  party  when  tendered  otherwise  than  to  prove  their  truth, 
how  accepted,  456 
subordinate,  by,  do  not  affect  estate  of  a  superior  in  title,  460 
tenant,  by,  do  not  restrict  landlord's  right,  460 

in  common,  of,  do  not  affect  co-tenant,  461 
third  party,  by,  when  amounting  to  evidence  against  principal,  424 
trustee,  of,  where  binding  co-trustees,  461 
value  of,  dependent  on  circumstances,  457 
wife,  of,  where  receivable  against  husband,  462 
written  or  verbal,  may  be,  424 
adulteration,  certificate  as  to,  478 

evidence  as  to  quality  of  drugs,  479 
adultery,  continuance  of,  where  presumed,  441 

proof  of,  evidence  received  in,  452 
advancement,  presumption  as  to,  507 

affidayits,  admissibility  of,  as  evidence,  544,  619,  620,  622,  624 

alterations  in,  must  be  initialled  hj  the  officer  taking,  627 

applications  as  to,  when  considered  interlocutory  only,  626 

blind  or  illiterate  persons,  by  proof  of,  627 

costs,  rules  as  to,  relating  to,  626 

evidence  by,  in  interlocutory  proceedings,  619 

filed,  how,  629 

form  of,  625 

illiterate  deponents,  by,  627 
interlocutory  proceedings,  use  of,  in,  482 
jurat,  form  of,  626 

jurisdiction,  when  made  out  of,  how  sworn,  628,  629 
master,  attestation  of,  effect  of,  627 
office  copies  of,  rules  as  to  use  of,  630 
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affidavits,  party  using,  as  evidence  must  give  notice  of  intention  to  use,  544, 619,  62l 
persons  empowered  to  take,  627 

making,  may  be  ordered  to  attend  before  the  court,  619,  621 
seals  of  persons  authorised  to  administer  oaths  to,  when  receiving 

judicial  notice,  496 
unfiled,  use  of,  rules  as  to,  629,  630 
affirmation,  form  of,  permitted  to  Quakers  and  Moravians,  592 
age,  appearance  of  person,  prima  facie  evidence  of,  508 

certificate  of  baptism,  where  admitted  in  proof  of  age,  537 
witnesses,  opinions  of  ordinary,  are  receivable  as  to,  482 
agency,  acta  of,  repeated,  when  admissible  to  prove,  452 
agent,  accounting  by,  561 
admissions  by,  461 
agreement,  extrinsic  evidence  as  to,  566,  567,  568 

sale  of  goods,  for,  when  not  to  be  performed  within  a  year,  how 
evidenced,  425 

writing,  in,  when  superseded  by  deed,  the  latter  must  be  produced,  422 
alibi,  evidence  of  prisoner  essential  to  prove  an,  448 
almanack,  the,  time  is  regulated  by,  492 
alterations,  affidavits,  in,  must  be  initialled,  627 

deeds,  in,  presumed  made  before  execution,  506 

will,  erasures  or  interlineations  in,  presumed  made  after  execution,  506 
ambiguities,  written  documents,  appearing  on  face  of,  when  verbal  evidence  may 

be  given  as  to,  428,  568 
analyst,  certificate  of,  when  conclusive  evidence  against  defendant,  478 
ancient  documents,  acts  of  ownership,  production  of,  in  proof  of,  515 

custody  of,  proper,  what  has  been  held  to  be,  505,  512,  513 
handwriting  in,  proof  of,  by  opinions  of  witnesses,  608 
presumption  as  to  purport  of,  505 
proof  of,  by  mere  production,  505,  512 
witness  necessary  to  prove,  must  understand  it,  549 
leases,  admissibility  of,  as  evidence  of  reputation  as  to  value,  515 
maps,  admission  of,  when  reported  made  by  "  the  King's  geographer,"  532 
public  rights,  declarations  by  deceased  persons  as  to,  form  of,  469 

of  deceased  persons  as  to,  where  receivable  in 
evidence,  467,  468 
maps  and  surveys,  where  receivable  as  evidence  of,  469 
old  deeds,  where  admitted  as  evidence  of,  469 
animals,  behaviour  of,  similar  facts  as  to,  admissible  in  evidence  as  to,  452 

cruelty  to,  intention  of  person  inflicting,  not  necessary  to  proof  of  guilt,  449 
apothecary,  action  against,  for  practising  without  a  certificate,  proof  of  certificate 
lies  on  defendant,  435 
admission  of,  as  to  improper  award,  where  inadmissible,  462 
arbitrators,  evidence,  bound  by  laws  of,  433 

witnesses,  attendances  of,  before,  how  compelled,  579 
arrest,  witnesses,  where  privileged  from,  585,  586,  587 
assessments,  land  tax,  of,  how  far  conclusive  as  evidence,  475 
assessors,  court  is  not  bound  to  follow,  432 

judge  differing,  duty  of,  when  differing  in  opinion  from,  433 
sitting  with,  does  not  hear  evidence  as  to  navigation,  480 
attachment,  contempt  of  court,  for,  when  witnesses  liable  to,  579,  616 

motion  for,  the  requisites  for,  589,  590 
attesting  witness,  deceased,  statements  of,  as  to  forged  deed,  when  inadmissible,  467 

when  to  be  called,  511 
award,  proof,  as  conclusive  of  facts  found,  how  far  admissible,  545 
of,  in  what  manner,  552 
statutory,  under  public  officer,  when  presumed  valid,  552,  553 
awards,  inadmissible  as  proof,  where,  545 

Bank  of  England,  evidence  of  death,  nature  of,  acceptable  to  the,  503 

seal  of,  does  not  receive  judicial  notice,  496 
banker  and  customer,  books  kept  between,  access  to,  knowledge  implied,  448 
bankers,  books  of,  when  evidence  of  transactions  recorded  therein,  478 
bankers'  books,  copies  of  entries  in,  when  evidence  of  matters  recorded,  554 

inspection  of,  by  party  to  proceedings,  when  order  made  for,  554 
555 

production  of,  how  compelled,  554 
bankrupt,  answers  of,  not  admissible  against  parties  in  same  proceedings,  460 
deceased,  admission  of,  where  not  admitted,  464 
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bankruptcy,  adjudication  in,  proof  of,  by  copy  of  the  Gazette,  551 
affidavit,  evidence  generally  given  by,  in,  624 
bankrupt,  where  compelled  to  answer,  676 
creditor  may  call  bankrupt  as  witness,  574 

depositions  filed  in,  may  be  used  in  other  proceedings  in  same,  630 
intention  immaterial,  where  undischarged  bankrupt  obtains  credit 

without  disclosing  fact  of,  449 
proceedings  in,  how  proved,  551 

reputed  ownership,  evidence  of  custom  and  usage  as  affecting,  445 
barristers,  evidence  by,  need  not  be  given  upon  oath,  592,  593 
bastardy,  corroboration  essential  in  proceedings  in,  421,  603 
bigamy,  presumption  of  marriage,  when  neutralised,  504 

bill  of  exchange,  holder  of,  declarations  of  former  holder  when  receivable  against, 
460 

secondary  evidence,  admission  of,  when  bill  abroad,  520 
bills  of  exchange,  alteration  in,  apparent,  no  presumption  as  to  period  of,  506 
evidence  of  payment  of  a  debt,  when,  562 
lading,  receipts  for  goods  shipped,  as,  how  governed,  563 
blind  or  illiterate  persons,  affidavits  by,  how  taken,  627 

Board  of  Trade,  inspector  appointed  by,  under  Companies  Act,  when  report  of 
admissible,  546 

books,  entries  in,  kept  by  party  or  his  firm,  not  evidence  in  party's  favour,  424 
of  transactions  of  deceased  persons,  where  admissible,  465 
reference  to  by  witness,  when  evidence  of  contents,  424,  597 
witness  may  refresh  his  memory  by  reference  to,  424,  596 
boundaries,  "parcel  or  no  parcel,"  a  question  for  the  jury,  432 
breach  of  promise,  corroboration  essential  in  action  for,  421,  603 

statement  of  plaintiff  to  defendant  not  replied  to,  effect  of,  459 
British  colonies,  British  Law  Ascertainment  Act,  recourse  to,  in  deciding  law  of 
part  of,  490,  491 

laws  of,  must  be  proved  to  be  subject  to  judicial  notice,  487,  488 
Law  Ascertainment  Act,  provisions  of,  when  recourse  had  to,  490,  491 
ship,  certificate  of  registrar,  evidence  of  registration  of,  477 
building  societies,  certificate  of  registrar  as  to  passing  of  rules,  effect  of,  467 
burden  of  proof,  adducing  evidence,  by,  may  shift  continually  during  trial,  434 
charterparty,  in  action  under,  division  of  burden  between 

parties,  434 
division  of,  when  made,  434 

false  imprisonment,  in  action  for,  is  on  the  defendant,  434 
innkeeper,  action  against,  where  burden  is  divided,  434 
malicious  prosecution,  in  action  for,  burden  is  on  plaintiff,  434 
rebutting  evidence,  of,  upon  whom  lying,  435 
rule,  general,  as  to,  433 

of,  distinction  to  be  drawn  in  applying,  434 
statutory,  when,  no  single  uniform  rule  will  apply,  435 
tenant,  in  action  against,  for  non-repair,  burden  is  on  plaintiff, 
434 

test  as  to  person  upon  whom  it  faUs,  433,  434 
burial,  register  of,  what  is  proved  by,  538 
bye-laws,  proof  of,  how  given,  526 

capacity  to  act,  evidence  of,  where  mere  acting  not  received  as,  444 
certificates,  admissibility  of,  as  evidence,  477 

evidence  by,  as  required  by  statute,  422,  476 
statutory,  and  certified  copies  of  documents  distinguished,  478 
certified  copy,  document,  of,  where  accepted  as  secondary  evidence,  422,  524,  525 
cestui  que  trusty  admissions  of,  are  evidence  against  his  trustee,  460 
character,  civil  actions,  in,  evidence  of,  where  admissible,  454,  600,  603 

criminal  cases,  in,  evidence  as  to,  not  primarily  admissible,  454 
divorce,  to  disprove  act  of  cruelty  in,  respondent  may  not  call  evidence 

of,  454  .  . 

evidence  as  to,  by  oral,  by  affidavit,  483 

of  bad,  in  what  cases  admitted,  454,  455,  600,  603 
libel,  bad  character  of  plaintiff,  where  admitted  in  evidence,  454 
party's,  not  directly  in  issue,  evidence  of,  not  usually  admitted,  454 
charterparty,  action  for  damage  under,i  where  burden  of  proof  divided  between 
plaintiff  and  defendant,  434 
on,  in,  measure  of  evidence  where  criminal  negligence  alleged, 
434 
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charterparty,  stamping  of  lost,  when  presumed,  when  presumption  rebutted,  506 
cheque,  debt,  when  evidence  of  payment  of  a,  562 

post-dated,  when  admitted  to  prove  its  own  validity,  562 
child,  evidence  of  unsworn,  judge  must  direct  jury  as  to  value  of,  421 

when  received,  569 
children,  age  of,  irrebuttable  presumptions  arising  from,  499 

incapability  of,  to  understand  the  nature  of  an  oath  or  affirmation,  56^ 
nature  of,  to  do  mischievous  acts  is  judicially  noticed,  495 
City  of  London,  judicial  notice  is  taken  of  customs  of,  486 
clubj  rules  of,  access  to,  implies  knowledge  of  contents,  448 
collateral  facts,  evidence  relating  to,  when  admissible,  452 
colonial  and  foreign  registers,  entries  in,  when  admissible  as  evidence,  475 
Colonial  Laws  Validity  Act,  certificate  of  colonial  officer  under,  as  to  documents, 
491 

colonial  probates  and  letters  of  administration,  admissibility  of,  as  evidence  in 
England,  553 

colonies.  Acts  of,  when  copies  admissible  in  evidence,  492 

statutes  of,  how  proved,  491 
commissions,  practice  relating  to  order  for  appointment  of,  612,  613 
return  of,  how  made,  617 

witnesses,  examination  of.  by,  how  order  obtained,  609 
order  to  examine,  by,  how  order  made,  612 
commissioners,  foreign  courts,  of,  appointment  of,  610 

of  land  tax,  assessments  by,  in  certain  name,  when  admitted  in 
proof  of  ownership,  529,  530 
communication,  distinct  portions  of,  where  not  provable,  as  an  admission,  458 
company,  books  of,  entries  in,  statutory  provisions  as  to,  478 

knowledge  of  contents,  not  imputed  to  shareholder  or  director^ 
449 

where  implied,  449 
directors  or  manager,  admissions  by,  where  evidence  against,  461 
document,  affixing  of  seal  to,  by,  how  proved,  510,  511 
liquidation,  books  and  papers  of,  when  evidence  in,  555 
minute  books  of,  how  far  evidence  of  proceedings,  555 
railway,  stationmaster,  admissions  of,  where  evidence  against,  461 
register  of  members  is  prima  facie  evidence  of  matters  inserted  therein, 
555 

complaints,  evidence  of,  received  in  offences  against  females,  446 

making,  of,  must  be  on  the  first  reasonable  opportunity,  446,  447 
voluntary,  must  be,  447 

conduct,  habitual  criminal,  charge  of  being  an,  admissibility  of  evidence  as  to,  451 
intention,  as  proof  of,  450 

money,  criminal  prosecution,  where  tender  of,  not  necessary,  585 
payment  of,  578,  579 
recovery  of,  584 

where  witness  unnecessary,  579 
sufficient  and  reasonable,  must  be,  583 
witness,  should  be  tendered  to,  578 
of  party,  evidence  of,  relating  to  material  fact,  446,  448 
party,  of,  may  be  evidence  of  admission,  424 
conflicting  evidence,  jury  must  decide  which  party's  they  accept,  429 
contempt  of  court,  person  disobeying  order  to  give  evidence  before  or  produce 
documents  to  an  examiner,  commits,  615 
sufficient  excuse  for,  what  would  be,  589 
witness,  punishment  of,  for,  form  of,  588,  589,  590 
contract,  foreign  country  and  language,  made  in,  interpretation  of,  489,  490 

production  of,  when  in  writing  and  subject  of  transaction,  422 
copyright,  infringement  of,  evidence  as  to,  509 
corporation,  592 

corporations,  books  of,  entries  in,  statutory  provisions  as  to,  478 

when  admissible  as  evidence,  478 
execution  of  documents  by,  proof  of  seal,  510 
minutes  of  proceedings  of,  where  evidence  by  statute,  555 
corroboration,  bastardy,  essential  in  proceedings  in,  421 

breach  of  promise,  essential  in  action  for,  421 
evidence  of,  where  required,  421,  603 
instances  in  which  necessary,  421,  603,  604 
counsel,  admissions  of,  when  binding  on  client,  462 
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counsel,  communications  between,  and  solicitors,  where  not  to  be  given  m 
evidence,  427 
evidence  by,  592 

counsel's  opinion,  fact  of  obtaining,  where  received  in  defendant's  favour,  450 

counties,  divisions  of,  how  far  receiving  judicial  notice,  494 

county  court,  admiralty  references  in,  evidence  by  affidavit,  how  obtained,  624 

affidavit,  evidence  by,  when  ordered,  624 

where  all  facts  are  proved  by,  624 

evidence  in,  how  taken,  624 

judge's  note  conclusive  on  appeal  to  divisional  court,  550 
powers  of  judge  of,  to  order  inspection,  609 

prisoner  may  be  compelled  to  give  evidence  in,  by  order  of  the 

judge,  580 
proceedings  in,  how  proved,  549 
court  rolls,  admissibility  of,  as  between  lord  and  tenants  of  the  manor,  539 
customs,  entries  of,  on  the,  effect  of,  540 
custody  of,  512 

evidence,  when  conclusive,  539 
proof  of,  how  admitted,  541 

reputation  and  acts  of  ownership,  when  admissible  as  evidence  of,  540 
tenant's  holding  and  amount  of  rent  paid  are  evidenced  by,  540 
crime,  information  given  for  detection  of,  cannot  be  given  in  evidence,  427,  573 
criminal  cases,  character,  evidence  of,  not  primarily  admissible,  454 
conduct  as  evidence  of  guilt,  when  admitted,  447,  448 
money,  when  need  not  be  tendered,  584,  585 
evidence  which  may  be  given  whether  identity  established  or  not,  447 
identity,  the  main  point  of  evidence  in,  451 
similar  acts,  proof  of,  where  admissible  in,  451 
skill  or  knowledge  peculiar  to  act,  or  want  of,  may  be  shown  in,  447 
witness,  dangerous  illness  of,  examination  out  of  court,  613 
court,  judicial  proceedings  in,  how  proved,  550 
proceedings,  documents  in.  as  to  production  of,  by  solicitor,  582 
cross-examination,  questions  permissible  in,  598 

rules,  rigid,  of  examination  in  chief  are  relaxed  as  to,  598 
unstamped  document,  on,  party  not  subject  to,  517 
witness,  of,  when  it  takes  place,  597 

when,  cannot  be  subjected  to,  597,  598 
Crown,  documents,  private  purposes  of  the  Crown,  made  for,  where  not  public 
documents,  529 

public  documents,  when,  are  subject  to  same  manner  of  proof, 
528,  529 

inquisitions  to  ascertain  rights  of,  where  admissible,  475 
Office,  subpoenas,  issue  of,  by,  578,  579,  580 

witnesses  for  the,  are  privileged  from  disclosing  channel  of  information,  573 
custody,  documents,  of,  how  proved,  514 

what  has  been  held  to  be  "  proper,"  505,  512,  513 
may  be  improper,  514 
evidence  of,  reasonable,  is  sufficient,  513,  514 
custom  and  usage,  binding,  what  is  necessary  to  make,  445 
evidence  of,  matters  affected  by,  445 

where  admitted,  444,  445 
horse  dealers,  what  is  evidence  against  reputed  ownership,  445 
local,  when  judicially  noticed,  445 

restraint  of  trade,  in,  reasonableness  of,  a  question  for  the 
judge,  433 

trade  description,  evidence  of,  as  explaining,  445,  567 
customary  fine,  reasonableness  of,  a  question  for  the  judge,  432 
damages,  divorce,  in,  jury  must  assess  the  damages,  432,  433 

reduction  of,  evidence  of  bad  character  in  libel  action  may  be  given  in,  454 
de  bene  esse,  order  to  examine  witnesses,  contents  of,  618 
deaf  and  dumb  person,  evidence  of,  how  taken,  569 
death,  disproof  of,  burden  of,  after  presumption  of,  arises,  435,  501 
presumed,  where,  and  not  presumed,  500,  501,  502,  503 
several  persons  in  same  disaster,  of,  onus  prodandi  on  person  alleging 
survival,  503 

deceased  persons,  bankrupt,  admissions  of,  where  not  admitted,  464 

books,  entries  in,  where  transactions  of,  recorded,  when  admis- 
sible, 465 
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deceased  persons,  competency  of,  to  make  declarations,  must  be  proved,  468 

creditor,  acknowledgment  of  deceased,  when  receivable  as 

declaration  against  interest,  464 
declarations  of,  against  their  own  interest,  where  admissible, 
463,  464 
form  of,  to  be  admissible,  469 
in  course  of  duty,  464,  46.'? 

duty  to  make,  necessary  to 
admission  as  evidence,  465 
must  be  ante  litem  motam,  468 

explicit  to  be  admissible,  469 
specific  headings  of,  admissible,  463 
to  prove  ancient  public  rights,  where  admissible, 
»  467 

when  admissible,  424,  425 

received  as  evidence  of  illegitimacy,  470 
where  admissible  to  prove  matters  of  pedigree, 
469,  470 

knowledge  of,  in  making  declarations,  where  unnecessary,  464 
oral  statements  in  contradiction  of  written  documents,  where 

inadmissible,  467 
private  rights,  declaration  of,  as  to,  468 
professional  men,  duty  of,  may  be,  to  make  records,  466 
statement  of,  as  to  contents  of  lost  document,  when  receivable 
as  secondary  evidence,  423 
made  in  course  of  duty  must  be  contemporaneous, 
466 

when  admitted  in  evidence,  463 
testators,  declarations  of,  when  admissible  as  to  their  wills,  471, 
472 

'declarations,  deceased  persons,  of,  463 

against  interest,  463,  464 

competency  of  person  must  be  proved,  468 

must  be  ante  litem  rnotam^  468 

explicit  to  be  admissible,  469 
dying  persons,  of,  grounds  of  admission  as  evidence,  471 
state  of  mind,  as  evidence  of,  not  evidence  of  truth  of  matters  stated, 
450 

deed,  presumption  as  to,  when  of  more  than  thirty  years'  standing,  505 

superseding  written  agreement,  when,  must  be  produced,  422 
depositions  abroad,  taken,  statutory  provisions  relating  to,  527 

admission  of,  against  deponent,  when  he  is  a  party,  548 
depositions,  criminal  case,  when  not  put  in  by  parties,  power  of  judge  to  direct 
jury  as  to,  618 

evidence  may  be  given  by,  when  deponents  cannot  attend  the  court,  422 
that  deceased  had  formerly  given  evidence  against  accuser, 

admitted  to  show  motive,  447 
wrongly  admitted  in,  at  discretion  of  court,  as  to,  618 
examiner,  taken  before,  time  within  which  return  to  be  made,  618 
inadmissibility  of,  when  in  nature  of  res  inter  alios  acta,  547 
judicial  proceedings,  taken  in,  when  admissible  in  subsequent  pro- 
ceedings, 546,  547 
statement  in,  when  inadmissible  as  evidence  in  subsequent  proceedings, 
546 

statutory  provisions,  as  to  admissibility  of,  548 
director,  company,  of,  not  affected  with  knowledge  of  contents  of  company's 
books,  449 

divorce,  adultery,  acts  of,  received  in  evidence,  452 

witness  need  not  answer  question  tending  to  show  guilt  of,  576 
cruelty,  to  disprove  act  of,  evidence  of  character  may  not  be  allowed,  454 
damages  in,  must  be  assessed  by  the  jury,  432,  433 

defence  to  petition  by  one  party  only,  respective  duties  of  judge  and  jury, 
432 

undefended  petitions,  truth  of  petitioner's  allegations,  judge  to  decide  as 
to,  432 

documents,  access  to,  affords  presumptive  evidence  of  knowledge  of  contents,  448 
adversary,  in  hands  of,  where  notice  to  produce  not  given,  secondary 
evidence  is  inadmissible,  520,  521 
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documents,  adversary,  in  hands  of,  who  fails  to  produce  them,  proof  by  secondary 
evidence,  520 

ambiguities  not  appearing  on  face  of,  may  be  explained  by  verbal 

evidence,  427,  428,  568 
attestation  of,  when  proof  not  required,  511 

required  by  law,  the  attesting  witness  must  be 
f  called,  604,  605 

where  solicitor  necessary,  511 
proof  of,  rules  relatiug  to,  511 
attesting  witness,  proof  of  execution  by,  exceptions  to  rule,  606 

when  he  may  be  contradicted,  605 
certified  copy  of,  when  admitted  by  statutory  provision,  524 

where  made  evidence  by  statute,  422 
construction  of,  circumstances  affecting  found  hj  jury,  430 

is  a  matter  for  the  judge,  81,  429,  430 
corporation,  execution  by,  proof  of  seal,  510 
criminal  cases,  production  of,  in,  where  unstamped,  515 
custody  of,  how  proved,  514 

need  not  be  that  which  is  most  strictly  proper,  513,  514 
what  may  be  improper,  605,  514 
enrolled  according  to  statute  or  entered  in  notarial  book,  518 

under  statute,  how  proved,  606 
estimate,  signature  of  surveyor  to,  when  evidence  of  authenticity,  518 
execution  of,  competency  of  witness  to,  511 

•when  strict  proof  required,  605 
existence  of,  in  proof,  but  production  impossible,  how  proof  admitted, 
422,  423 

extrinsic  evidence  as  to,  exceptions  to  rule  of  inadmissibility,  567 

where  inadmissible,  566 
foreign,  construction  of,  489 

copy  of,  when  admissible  as  proof  in  English  court,  420 
language,  in,  meaning  of  words  must  be  first  determined  as  a 
fact,  430 

law,  relating  to,  court  may  examine,  489 
lost,  construction  of,  within  province  of  judge,  430 

or  destroyed,  when  secondary  evidence  admissible,  518,  519 
proof,  as  to  stamping  of,  516 
when  presumed  stamped,  506 
notice  to  produce,  form  and  service  of,  522 
where  unnecessary,  521 
oral  evidence  as  to,  generally  excluded,  566 

of,  when  admitted,  423 
parol  evidence,  where  admissible  to  interpret,  568 
partly  requiring  to  be  stamped,  how  far  admissible  when  unstamped, 
516 

party,  how  far  an  admission  by,  of  truth  of  contents,  458 
possession  of,  by  person  served  with  notice  to  produce  must  be  proved, 
521 

power  of  attorney,  executed  under,  proof  required,  514,  515 
produced,  to  be,  must  be  specified  in  siibpcena,  580 
production  of,  at  trial,  how  enforced,  580 

from  which  witness  refreshes  his  memory,  596,  597 
order  for,  may  be  made  at  any  stage  of  proceedings,  582 
when  impossible,  secondary  evidence  may  be  given  as 
to,  519,  520 

proof  of,  by  admission,  when  no  attestation  is  required,  511,  512 

when  secondary  evidence  admissible,  518 
secondary  evidence  as  to,  when  admissible,  605 
signature  of  unattested,  how  proved,  510 
situation  of,  abroad,  when  secondary  evidence  admissible,  520 
solicitor  refusing  to  produce  document  of  client,  effect  of,  520 
solicitor's  lien  does  not  prevent  production  being  compelled,  582 
•  third  party,  in  hands  of,  when  secondary  evidence  admissible  as  to,  520 

unstamped,  may  be  shown  to  witness  to  refresh  his  memory,  516 
not  amounting  to  an  agreement  may  be  looked  at,  516 
party  cannot  be  cross-examined  on,  517 
when  inadmissible,  515 
validity  of,  where  presumed,  505 
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documents,  witness  attesting,  when  not  necessary  to  prove  by,  604 

may  object  to  produce,  on  ground  of  privilege,  581 
which  may  not  be  referred  to  by,  596 
witnesses,  by  which,  may  refresh  their  memories,  595 
drunkenness,  intention  of  party,  when  condition  of  mind  due  to,  450 
dying  person,  declarations  of,  grounds  for  admissibility  of,  471,  547 
easement,  title  to,  user  as  evidence  of,  443 
engineer's  reports,  principle  upon  which  admitted,  563 

engraving,  witnesses,  testimony  of,  when  received  as  to,  resemblance  to  picture,  482 
equitable  presumption,  matters  subject  to,  507 

evidence,  acceptance  of,  varies  according  to  usages  of  each  country,  419 

accomplice,  of  an,  judge  should  direct  jury  as  to  value  of,  421,  603 
adducing,  burden  of,  434,  435 

may  shift  continually  during  tiial,  434 
admissibility  of,  as  to  the,  judge  must  determine,  428,  429 

examples  of  matters  for  the  judge's  decision,  428,  429 
question  as  to,  decided  by  the  judge,  121 
admission  made  by  party  is,  as  against  party  makmg  it,  423 

or  rejection  of,  questions  relating  to,  must  be  determined  by 
the  lex  fori,  420 
affidavits,  admissibility  of,  as,  544,  618,  620 
application  of  law  of,  what  it  pre-supposes,  419 
arbitrators  are  bound  by  laws  of,  433 
better,  may  be  insisted  upon,  422 

books,  entry  in,  by  party  or  his  firm,  how  affecting  party,  424 

questions  asked  on,  while  witness  refreshing  his  memory,  makes 
them,  424 

conduct,  by,  amounting  to  admission,  424 
conflicting,  jury  must  decide  as  to,  429 
corroboration  of,  where  required,  603 

credibility  of,  a  question  for  the  jury  if  tried  before,  if  not,  for  the  judge,  421 

deaf  and  dumb  person,  of,  how  taken,  569 

distinction  between  original  or  circumstantial  and  hearsay,  455 

documents,  unstamped,  when  inadmissible,  515 

experts,  of,  how  far  admissible,  437 

facts,  of,  relevant  to  the  issues,  what  are,  420 

hearsay,  exceptions  to  rule  against,  456 

in  camera,  when  heard,  594 

inadmissible  but  admitted  in  references,  where  award  not  set  aside,  433 

to  prove  occurrence  of  main  fact,  451 
intention,  of,  proof  of,  449,  450 

judgment,  existence  of,  is  conclusive,  of  its  own  existence,  484 

jury,  where  none  to  go  to,  party  favoured  by  decision  may  require  to  put 

his  evidence  on  record,  429 
law,  and,  distinction  between,  450 
oath  or  affirmation,  when  must  be  given  on,  590 
out  of  court,  how  obtained,  609 
proof  is  bounded  by,  419 

public  documents,  statements  in,  grounds  for  being  received  as,  472,  473 

policy,  where  facts  not  allowed  to  be  given  in,  427 
rejected  where  it  cannot  be  adequately  tested,  422 
result  of,  not  necessarily  proof  of  itself,  419 
rules  of,  cardinal,  420 

how  formulated,  419 
seals,  where  received  as  evidence,  427,  495 

seeing  or  hearing,  of,  must  be  by  person  who  saw  or  heard,  421 
similar  facts,  of,  purposes  for  which  tendered,  450 

where  received  in,  452 
statements  accompanying  an  act,  where  received,  438 
sufficiency  of,  to  go  to  jury,  judge  must  decide  as  to,  429 
third  party,  of,  as  to  conversation  between  two  persons,  439 

opinion  of,  where  evidence  against  party  seeking,  462 
verbal,  as  to  ambiguities  not  appearing  on  face  of  written  documents, 

may  be  given,  428 
weight  of,  when,  is  looked  at,  604 
writing  necessary,  in  what  cases,  425 

when  transaction  evidenced  by,  it  must  be  produced,  422 
written  document  cannot  be  varied  by  extrinsic,  427,  566 
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ex  turjji  causa  non  oritur  actio,  application  of  rule,  487 
examination  in  chief,  leading  questions,  whoce  inadmissible,  594 
examined  copy,  High  Court,  of  record  of  proceedings  in,  must  not  be  abbreviated, 
649 

examiner,  appointment  of,  practice  relating  to,  610,  611 

■  depositions  taken,  duly  signed  by,  must  be  returned  to  Central  OflBce  by. 
618 

documents  to  be  supplied  to,  by  party  applying  for  the  examination,  616 
examination  of  witnesses  by,  procedure  relating  to,  610 
fees  of,  person  liable  for,  617 
notification  of,  617 

persons  attending  before,  entitled  to  same  privileges  as  v^itnesses,  616 
questions,  any,  should  be  allowed  unless  palpably  inadmissible,  616 
witnesses,  examination  of,  practice  as  to,  616,  617 
execution,  writ  of,  as  evidence  of  judgment,  544 

executors,  action  against,  evidence  necessary  to  personally  charge,  425 
admissions  of,  are  evidence  against  a  legatee,  460 
affidavit,  failure  of,  to  dispute  contents  of,  how  an  admission  by,  458 
experts,  competency  of,  to  give  evidence,  481 

evidence,  in  giving,  may  refresh  their  memories  by  reference,  482 

of,  how  far  admissible,  437 
examination  of,  481 

opinions  of,  when  admitted,  when  rejected,  480,  481,  608 
extradition,  foreign  warrants  and  documents  for  purposes  of,  how  proved,  527 
extrinsic  evidence,  document,  exceptions  to  rule  as  to  inadmissibility  of,  567 

where  inadmissible  as  to,  566 
fact,  acceptance  of,  proof  necessary  to,  419 
existence  of  main,  how  proved,  440 

notoriety  of,  to  party's  calling  or  neighbourhood,  some  evidence  of  knowledge 

as  to,  449  ; ' 

opponent,  within,  knowledge  of,  burden  of  disproving  lies,  upon  him,  435 
proof  of,  by  what  evidence,  421 

in  a  specific  way,  425 

when  allowed  for  what  it  is  worth,  440 

where  not  allowed,  427 

which  the  court  does  not  require,  426,  427 
proving  or  disproving  main  fact,  where  admissible,  440 
relevant  to  the  issues,  when,  420 

rumour  as  to  existence  of,  not  evidence  of  party's  knowledge,  449 
transaction  inquired  into,  being  part  of,  when  provable,  420 
res  gest(S,  when  known  as  the,  420 
facts  in  issue,  evidence,  how  far  the  subject,  of,  436,  437 

incidents  not  constituting,  evidence  of,  but  of  declarations  accom- 
panying an  act,  qualification  governing,  438 
meaning  of,  436 
relevant  to  the  issue,  definition  of,  439 

judicial  inquiry,  which  may  be  relevant  to,  440 
fair  comment,  defence  of,  judge  decides  if  matter  of  public  "interest,  431 

jury  decides  if  the  matter  is,  431 
false  imprisonment,  burden  of  proof  of  reasonable  cause  for,  is  on  defendant,  434 
family  Bibles,  pedigree,  admitted  to  prove  facts  concerning,  560 
papers,  admittance  of,  in  cases  of  pedigree,  560 

entries  in,  to  prevent  disputes,  do  not  affect  admissibility,  561 
examples  of,  sometimes  admitted  in  pedigree  case,  560,  561 
females,  complaints  of,  not  evidence,  if  induced  by  •  leading  or  intimidating 
questions,  447 

offences  against,  where  particulars  of  complaint  admitted  in  evidence,  446 
Fleet  and  King's  Bench  Prisons,  registers  of,  not  admissible  in  evidence,  539 
foreign  country,  contract  made  in,  and  in  foreign  language,  construction  of,  490 
depositions  taken  in,  statutory  provisions  relating  to,  527,  628 
document  of,  not  proved  in  English  court  by  copy  unless  admis- 
sible by  English  law,  420 
evidence,  acceptance  of,  varies  according  to  usages  of  each,  419 
hearsay  evidence  freely  admissible  in,  423 
law  of,  competency  of  witness  to  prove,  488 
laws  of,  are  not  subject  to  judicial  notice  in  English  courts,  487 
difference  between,  and  English  law,  burden  of  proof  a3 
to,  488 
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foreign  country,  laws  of,  proof  of,  488,  527 

court,  commissioners  to  take  evidence  in,  how  appointed,  610 

letters  of  request  may  be  sent  to,  to  secure  the  examination  of 
witness,  611 

defendant,  evidence,  entitled  to  have,  including  his  own  taken  on  com- 
mission where  he  resides,  Glo 
Foreign  Enlistment  Act,  ship,  builder  of,  burden  of  proof  of  ignorance  of  use  in 

contravention  of  Act,  lies  upon,  435 
foreign  judgments  and  acts  of  state,  proof  of,  by  authenticated  copies,  527 

language,  document  in,  meaning  of  words  to  be  first  determined  'as  a 
fact,  430 

law,  rules  of  evidence  and  procedure  followed  in  considering  a  question 
of,  490 

Statutes  of  Limitation  and  Statute  of  Frauds,  when  applied,  to,  490 
Foreign  Law  Ascertainment  Act,  case  for  opinion  of  another  court,  practice  under^ 
490,  491 

foreign  registers,  certified  copy,  by  whom  made,  534 
countries  included  in  term,  534 

extracts  duly  certified  which  have  been  admitted  in  evidence, 
534,  535 

proof  of  facts  stated  in,  when  and  how  admitted,  534 
tribunals,  evidence  for  use  before,  statutory  provisions  as  to,  630,  631 
warrants,  extradition,  and  documents  for  purposes,  of,  how  proved,  527 
fraud,  document  may  be  impeached  by  verbal  evidence  as  to,  427 

mind,  the  inside  of  the,  must  be  looked  at  to  find,  438 
fresh  evidence,  party,  when  given  leave  to  call,  599 
further  evidence,  judge  and  jury,  power  of,  to  recall  witnesses  for,  599 
Gaming  Act,  relied  on,  when,  must  be  pleaded,  487 

Gazette,  the,  royal  proclamations.  Orders,  and  regulations  are  proved  by,  525 
General  Medical  Council,  report  of  committee,  where  admissible  as  evidence,  475» 

476  ' 
geography,  judicial  notice  is  taken  of  the  positions  of  States  indicated  by,  493 
Great  Seal,  exemplifications  under,  when  evidence  of  record,  549 
habeas  corpus  ad  testificandum^  prisoners,  attendance  of,  as  witnesses  compelled 

by,  580 

.  handwriting,  evidence  of,  by  inspection,  508 

signature  of  unattested  documents,  proof  of,  510 

witness  may  be  compelled  to  write  a  specimen  in  court,  509 

state  his  opinion  or  belief  as  to,  607 
witnesses,  opinions  of  ordinary,  may  be  received  as  to,  482 
health,  inspection,  refusal  to  submit  to,  may  be  evidence  against  persons  as  to,  508 
hearsay  evidence,  admissible,  not,  as  a  general  rule,  455 

except  in  certain  cases,  423,  456  et  seq. 
admissions  of  one  of  the  parties,  when  evidence  against  party, 
423,  459 

distinction  between,  and  original  or  circumstantial,  455 

kinds  of,  423 
exceptions  to  rule  against,  456 

as  to  non-admissibility  of,  423 
judicial  inquiries,  statements  maie  in  hearing  of  party  during, 

not  evidence  against  him,  459 
privies  to  party,  classes  of,  459 
rejection  of,  reasons  usually  advanced  for  the,  455 
slander,  uttering  of,  evidence  of  is  not,  423 

statements  made  in  presence  and  hearing  of  party,  how  far 

evidence  against  him,  459 
term,  what  it  imports,  455 
High  Court,  documents  filed  in,  where  office  copies  are  admissible  as  proof,  520 
examined  copies,  the  record  of  proceedings  in,  how  proved,  549 
judicial  proceeding  in,  how  proved,  548,  549 
record  of  proceedings  in,  copies  of,  kinds  admissible,  549 
history  and  science,  works  of,  where  evidence  of  facts  of  a  public  nature,  478,  479, 

663 

not  admissible  as  evidence,  563 

homicide,  presumption  as  to,  499 

horse,  nature  of,  receives  judicial  notice,  495 

hostile  witness,  cross-examination  of,  by  party  calling  him,  is  in  the  discretion  of 
the  judge,  600 
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hostile  witness,  meaning  of,  600 

House  of  Lords,  judgment  in,  how  proved,  551 

judicial  notice  of  English,  Scottish,  and  Irish  laws,  how  taken  by 
the,  485 

Houses  of  Parliament,  journals  of,  proof  of,  by  copies  printed  by  the  printer  to 
either  House,  527 

husband  and  wife,  admissions  of  wife,  where  receivable  against  husband,  462 

communications  between,  when  not  to  be  given  in  evidence, 

427 

privileged,  573 

conversations,  overheard,  may  be  disclosed  by  third  party,  574 
identification,  photographs,  when  admitted  in  proof  of,  565 
witness  may  state  opinion  in  matters  of,  607 
identity,  proof  of,  when  admitted  by  evidence  of  reputation,  480 
ignorance  of  law,  irrebuttable  presumption  as  to,  when  expressed  to  be,  499 
illegitimacy,  admission  of  deceased  person  received  as  to  his  own,  470 
declarations  as  to,  form  of,  immaterial,  471 

no  strict  rule  applies  to  competency  of  person 
making,  470,  471 
of  deceased  father  admissible  as  to  his  son's,  470 
impeachment  of  credit,  character  of  witness  called  in,  may  itself  be  impeached, 
602 

in  camera,  evidence,  when  heard,  594 

incriminating  answer,  foreign  country,  fear  of  prosecution  in,  when  ground  for 
refusing  evidence,  574 
ground  for  refusing  to  give  evidence,  574 
indecent  matter,  evidence  involving  unnecessary  disclosure  of,  not  permitted  to 

be  given,  427 
India,  affidavits,  how  sworn  in,  629 

registers  of  marriages  of  Christians  in,  provisions  as  to  admittance  of,  535 
Indian  court.  Attorney- General,  statement  of,  suflScient  to  support  a  rule  to  order 

the  taking  of  evidence  by,  614 
inferior  courts,  rules  of,  when  subject  to  judicial  notice,  487 

innkeeper,  action  against,  for  loss  of  guest's  luggage,  upon  whom  burden  of  proof 
■    rests,  434 

inquisitions,  Crown,  to  ascertain  rights  of  the,  how  far  admissible  as  evidence, 
475 

inscriptions,  pedigree  cases,  when  admissible  in,  564 

tombstones,  on,  where  admissible,  564,  565 

inspection,  age  of  person,  in  some  cases,  ascertained  by,  508 
court  or  jury  may  obtain  information  by,  508 
deceit,  action  of,  not  decided  merely  by  judge's  inspection,  509 
judge,  powers  of,  to  order,  by  jury  and  others,  509 
things,  of,  by  which  court  or  jury  obtain  information,  507,  508 
witness,  demeanour  of,  as  mode  of  proof,  508 

intention,  animals,  cruelty  to,  intent  of  party  inflicting,  not  necessary  to  proof  of 
guilt,  449 

bankrupt,  undischarged,  obtaining  credit  without  disclosing  fact  of 

bankruptcy,  intent  immaterial  to  offence,  449 
conduct  as  proof  of,  450 

drunkenness,  where  condition  of  mind  due  to,  450 

evidence  and  substantive  law,  line  of  demarcation  between,  not  always 
clearly  observed  in  cases,  449 
when  cognisable  by  the  law  of,  449 
infringement  of  patent,  cause  of  action  not  affected  by  party's,  449 
presumption  of,  where  material,  499 
proof  of,  449,  450 
interlocutory  proceedings,  affidavits,  use  of,  in,  482 

Chancery  Division,  practice  as  to  evidence  in,  619 
evidence  by  affidavit  in,  practice  as  to,  619 
in,  how  taken,  619 

interrogatories,  evidence  under  commission  or  letters  of  request  may  be  taken  by, 
618 

struck  out,  may  be,  when  tending  to  criminate,  575 
Ireland,  judicial  notice  of  law  in,  as  taken  by  the  English  courts,  485 

register  books,  certified  copies  of  entries  in,  when  admissible,  535 
issue,  disclosure  of,  in  modern  times,  421 

marriage,  during  continuance  of,  when  presumed  legitimate,  504,  505 
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issue,  what  is  the,  the  point  to  be  determined,  421 
joint  tenants,  admissions  of  either  are  evidence  against  the  other,  461 
judge,  document  where  lost,  any  construction  on  must  be  by  the,  430 
documents,  construction  of,  a  matter  for  the,  429,  430 

duty  of,  to  direct  the  jury  upon  the  application  of  law  to  matters  in 

dispute,  428 
evidence,  admissibility  of,  determined  by,  421 
by,  must  be  sworn  to,  592 

examples  of,  requiring  judge's  decision  as  to  admissibility,  428 
must  decide  as  to  the  admissibility  of,  428 
to  go  to  jury,  question  as  to,  must  be  decided  by,  429 
Sanction  of,  after  evidence  admitted  to  direct  the  jury,  421 
to  decide  matters  of  law,  428 

determine  what  is  relevant  to  the  issue,  421 
when  sitting  with  jury,  when  sitting  with  assessors,  433 
issue  to  be  discovered  by,  in  what  manner,  421 
witnesses  out  of  court,  power  of,  to  order,  593 
judge's  notes,  witness,  statements  of,  not  evidenced  by,  475 
judgment,  admissible  as  conclusive  proof  of  its  contents,  542 

effect  of,  as  evidence  may  differ  as  they  are  pronounced  for  or  against 
party,  483 

evidence,  where  not  of  fact,  not  directly  decided,  483 
existence  of,  is  of  itself  conclusive,  484 
foreign,  how  impeached  as  evidence,  483 
House  of  Lords,  of  the,  how  proved,  551 
impeachability  of,  as  evidence,  483 

in  personam,  admissible,  as  conclusive,  between  parties  and  privies,  ^43 

strangers,  cases  in  which  it  is  admissible  against,  543 
in  rem,  conclusiveness  of  proof  of  facts  decided,  542 
inferior  courts,  of,  how  proved,  552 
witness  may  be  contradicted  by  the  admission  of,  484 
Judicature  Act,  evidence,  technical  rules  of,  power  to  dispense  with  under,  419 
judicial  disclosures,  evidence  by  way  of,  cannot  be  given,  427 
inquiry,  facts  which  may  be  relevant  to  the  issue,  440 
notice,  Acts  of  Parliament  of  which  judges  are  bound  to  take,  485 
almanack,  the,  receives,  492 

children,  mischievous  acts  of,  as  becomes  their  nature,  receives,  495 

City  of  London,  customs  of,  when  receiving,  486 

counties,  divisions  of,  where  receiving,  494 

English  law,  every  branch  of,  receives,  485 

foreign  laws  are  not  the  subject  of,  487 

ruler,  status  of,  when  receiving,  493 

States  existence  and  titles  of  when  receiving,  493 

gestation,  period  of,  receives,  495 

Government  of  the  country,  its  officers  and  orders  receive,  492,  493 

inferior  courts,  rules  of,  when  subject  to,  487 

law  merchant,  usages  of,  when  subject  of,  485,  486 

matters  occurring  m  the  ordinary  course  of  business  receive,  495 

of  which  judges  are  bound  to  take,  484,  485 
notorious  facts  receive,  494 
practice  relating  to,  486 

quarter  sessions  of  county,  takes,  of  petty  sessional  divisions,  494 
seals  and  signatures  receiving,  495,  496,  497 
solicitors,  privileges  and  obligations  of,  receive,  487 
state  of  war,  existence  of,  receives,  493 
taxing  masters,  practice  of,  receives,  487 

time,  expression  of,  in  Acts  of  Parliament  and  legal  instruments,  492 
proceedings,  criminal  court,  in,  how  proved,  550 

Eigh  Court,  in  the,  how  proved,  548,  549 
judgment,  conclusive  proof  of  existence,  542 
old  superior  courts,  of,  proof  of ,  by  production  of  record,  551 
jury,  admissions,  may  attach  different  degrees  of  credit  to  different  parts,  458 
direction  of,  by  the  judge,  421 

documents,  construction  of,  when  judge  assisted  by,  429,  430 

duty  of,  to  accept  and  follow  the  directions  of  the  judge  upon  the  law,  428 

evidence,  the  credibility  of,  is  a  question  for,  421 

to  go  to,  judge  must  decide  as  to,  429 
function  of,  to  decide  questions  of  fact,  428 
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jury,  land,  identification  of,  a  question  for,  432 

view  by,  of  any  place,  may  be  ordered  by  judge,  509 
juryman,  evidence,  who  gives,  must  take  an  oath  before  doing  so,  592 
justice,  certificate  of,  where  evidence  of  dismissal  of  charge  of  assault,  477 

orders  of,  forming  a  highway  district  proved  by  certified  copies,  552 
King's  printer.  Acts  of  Parliament  and  official  documents  proved  by  copies  printed 
by  the,  525 

knowledge  of  party,  inferred,  may  be  circumstantially,  448 

letters  with  seals  broken  in  possession  of  party,  implied  as  to 

contents,  448 
usually  shown  by  documentary  evidence,  448 
landlord  and  tenant,  admissions  of  tenant  do  not  restrict  landlord's  rights,  460 
law  merchant,  judicial  notice  of,  where  taken,  485,  486 

reports,  not  evidence  of  the  facts  therein  stated,  475 
leading  questions,  form  of,  suggesting  an  answer,  where  inadmissible,  594 
lease,  counterpart  signed  by  lessee  as  evidence  of  ownership,  442 
legal  adviser,  witness,  when  a,  may  remain  when  witnesses  ordered  out  of  court, 
593 

legatee,  executor,  admissions  of,  are  evidence  against,  460 
legitimacy,  presumption  of,  where  rebutted,  504,  505 

register  of  baptism,  entries  in,  as  to,  where  admitted  in  evidence,  537 
letters,  date  of,  prima  facie  evidence  of  date  of  writing,  557 

delivery  of,  how  proved,  556 

evidence  required  as  to,  439 

failure  to  answer  not  necessarily  an  admission  of  the  truth  of  contents, 
458 

knowledge  of  contents  implied  when  in  possession  of  party  with  the  seals 

broken,  448 
posting  of,  how  proved,  556 

notice,  statutory  provisions  as  to,  556,  557 
receipt  of,  presumed  on  proof  of  proper  addressing  and  posting,  441 
unsealed,  presumed  so  posted,  441 
proof  of,  where  conclusive  by  statute  and  orders,  441,  556 
"  without  prejudice,"  when  excluded  as  proof,  457 
written  "  without  prejudice,"  557,  558,  559 
letter-book,  letter  copied  in,  is,  as  against  the  owner,  evidence  of  posting,  557 
letters  of  request,  foreign  court,  examination  of  witnesses  by,  issue  of,  to,  611 
lex  fori,  admission  or  rejection  of  evidence,  questions  relating  to,  must  be  deter- 
mined by,  420 

libel,  basis  of,  an  official  state  communication,  action  for  cannot  proceed,  487 
character,  bad,  of  plaintiff,  admissible  in  reduction  of  damages,  454 
fair  comment,  plea  of,  respective  duties  of  judge  and  jury,  431 
identity  in  cases  of,  may  be  shown  by  testimony  of  ordinary  witnesses,  482 

when  proof  of,  by  reputation  admitted  as  evidence  in,  480 
malice,  evidence  of,  similar  facts  may  be  given  to  show,  453 
opinions  of  witnesses,  when  receivable  as  to  meaning  of  words  used,  483,  607 
privilege,  plea  of,  respective  duty  of  judge  and  jury  as  to,  431 
words  capable  of  being  defamatory,  judge  must  decide  as  to,  431 

licence,  exportation  of  goods,  for,  presumed  as  being  entered  at  Custom  House,  442 

life,  presumption  of  law  as  to,  500 

lighthouse  journals,  public  records,  admitted  as,  542 

litigant,  witness,  statement  by,  on  behalf  of,  where  not  evidence  against  him  in 

other  proceedings,  458 
Lloyd's  List,  statement  in,  as  notice  of  a  state  of  blockade,  473 
log  book,  man-of-war,  of,  evidence  of  facts  stated  therein,  541 

books,  merchantmen,  of,  not  admissible  as  evidence,  542 
London  Grazette,  bankruptcy,  matters  relating  to  proceedings  in,  when  proved  by 

copy  of,  551 

Lords'  Journals,  House  of  Lords  judgments  may  be  proved  by  copy  of,  551 
lost  document,  search  for,  must  be  hona  fide  and  diligent  before  secondary  evidence 
admissible,  518,  519 
objection  to  sufficiency  of,  must  be  taken  at  trial,  518 
grant,  proprietary  rights  in,  when  lawful  origin  presumed,  506 
instruments,  presumption  as  to,  being  properly  stamped,  516 

proof,  burden  of,  as  to  not  being  properly  stamped,  516 
lunatic,  evidence  by,  necessity  for  inquiries  as  to  mental  condition,  592 

malady,  nature  of,  of,  may  show  that  defendant  knew  of  the  lunacy,  448 
malice,  libel,  evidence  of  similar  facts  may  be  given  to  show,  453 
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malicious  prosecution,  counsel's  opinion  as  to  defendant  acting  in  good  faith, 

effect  of,  450 

probable  cause,  jvidge  must  decide  as  to,  on  facts  found 
by  jury,  431 

mandamus,  issue  of,  to  the  High  Court  of  India  to  -examine  witnesses,  611 
manorial  documents,  admissibility  of,  540 

manslaughter,  by  negligent  driving,  burden  of  proof  on  defendant  as  to  driving 
with  care,  435 

maps  and  surveys,  ancient  public  rights,  where  evidenced  by,  469 
evidence  by,  when  received  as  proof,  479 
tithe  commutation,  when  received  as  evidence,  531 
marriage,  bigamy  proceedings,  strict  proof  of,  required  in,  446 
cohabitation,  mere,  pr'imd  facie  evidence  of,  444 
inferred  by  treatment  of  persons  as  married,  446 
presumed,  where,  until  contrary  shown,  504 
register,  extract  from,  relating  to  admissibility  of,  538 
of,  what  it  proves,  537 
married  woman,  admissions  by,  cannot  get  rid  of  a  restraint  on  anticipation,  456 
medical  man,  evidence  of  patient's  health  by,  how  admitted,  439 

record,  no  obligation  on,  to  keep  records  of  patients'  illness,  466 
officer,  register  of,  kept  under  orders  of  Poor  Law  Commissioners, 
inadmissible  as  evidence,  474,  475 
mental  condition,  evidence  of  witness  as  to  his  own,  at  given  period,  439 
relating  to,  how  given,  439 
what  may  be  given  in  proof  of,  448 
witness  may  not  testify  directly  as  to  that  of  others,  438,  608 
motor  car,  driving  of  a,  the,  by  defendant  when  stopped,  evidence  of  driving  in 
recent  stage  of  same  journey,  440 
excessive  speed,  time  marked  on  stop  watch  is  evidence  of  fact,  603,  604 
necessaries,  goods,  whether  they  can  be,  a  question  for  judge,  whether  they  are, 

question  for  jury,  431,  432 
negligence,  servant,  by,  burden  of  proof  that  servant  was  acting  within  scope  of 

authority,  where  upon  plaintiff,  435 
new  trial,  notice  to  produce  where  served  in  former  trial  is  notice  in,  522 
newspaper,  report,  inadmissible,  where,  566 

reports,  witness  may  refresh  his  memory  by  reference  to,  565 
witness  may  refer  to,  for  purpose  of  refreshing  his  memory,  596 
Nonconformist  registers,  admissibility  of,  as  evidence,  474 
non-parochial  registers,  extracts  from,  when  admissible  as  evidence,  538 
nonsuit,  plaintiff,  of,  where  consent  necessary,  436 
notice,  omission  to  give,  amounting  to  crime,  presumption  as  to,  499 

rents,  as  to  receipt  of,  by  person  other  than  vendor,  effect  of,  442 
to  produce,  documents  must  be  specified  with  reasonable  particularity,  522 
form  and  service  of,  522 
new  trial,  fresh  notice  unnecessary  in,  522 
service  of,  where  necessary,  where  unnecessary,  520,  521 
notorious  facts,  judicial  notice  is  given  to,  494 
oath,  form  of,  591 

statutory  declaration,  where  made  in  place  of,  592 
oath  and  affirmation,  children  of   tender  years,  where  incapable  of  under- 
standing, 569 

declaration,  solemn,  in  lieu  of,  where  witness  has  no 

religious  belief,  591 
evidence,  when  not  received  except  on,  590 
Scottish,  form  of,  592 

statements  not  made  by,  before  justices,  may  be  refused 
hearing,  419 

office  copy,  document,  of,  filed  in  High  Court,  how  proved,  549 
official  certificates,  evidence,  as,  receivable  at  common  law,  in  few  instances, 

476,  477 

where  admissible  as,  by  statute,  477 
justices,  of,  evidence  of  dismissal  of  charge  for  assault,  477 
matters  triable  by,  476 

public  officers,  of,  when  receivable  as  evidence  of  facts  therein 
stated,  476 

Sovereign,  of,  under  his  sign  manual,  as  an  evidence  of  fact, 

476 

old  deeds,  ancient  public  rights,  evidence  of,  by  production  of,  469 
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Omnia  prcesummdur  rite  esse  acta,  matters  to  which  maxim  applies,  50(> 
opinion,  ancient  documents,  proof  of,  by,  of  witnesses,  607,  608 
evidence  of,  rule  as  to,  607 
inadmissibility  of,  general  rules  as  to,  479 
rule  as  to  evidence  of,  when  relaxed,  607 
witness,  matters  in  which,  may  give  his,  607,  608,  609 
of,  as  to  motives  of  another,  inadmissible,  608 
when,  may  give  evidence  on  his  own,  608 
writing  may  be  compared  and  proved  by,  of  witnesses,  608 
oral  evidence,  document,  as  to  contents  of,  when  admissible,  423,  566,  568 
proof  of  fact  by,  421 

statement  of  deceased  persons  as  to  contents  of  lost  document,  when 
receivable  as  secondary  evidence,  423 
ordnance  survey  admissible,  not  in  general,  532,  564 
"  parcel  or  no  parcel,"  question  for  the  jury,  432 
parents,  evidence  as  to  bastardy  of  their  offspring  by,  427,  504 
parish  books,  custody  of,  is  subject  to  statutory  provision,  514 
registers,  admissibility  of,  as  evidence,  473 
in  evidence,  536 
certified  copies  of  entries  in,  are  admissible,  536 
Parliament,  judicial  notice  is  taken  of  the  officers  and  orders  of,  492,  493 
parol  evidence,  ambiguity  in  document,  where  admitted  to  explain,  568 

documents,  admissibility  of,  to  interpret,  568 
partners,  books  of,  access  to,  is  presumptive  evidence  of  knowledge  of  contents,  448 
partnership,  admissions  by  partner  in  ordinary  course  of  business  are  evidence 
against  firm,  460 
similar  acts  where  not  allowed  in  proof  of,  452 
passing  off  goods,  action  for  deceit,  not  decided  by  mere  inspection,  509 
passport,  evidence,  when,  that  person  described  therein  was  abroad,  477 
patent,  infringement  of,  in  action  for,  evidence  of  expert  cannot  lae  given  as  to 
there  being  an  infringement,  437 
intention  of  party  infringing  immaterial  to  cause  of 
action,  449 
reference  to  former  by  skilled  witness,  432 
patents,  Patent  Office,  records  of,  when  evidence  of  specification  of,  479 
patients,  health  of,  evidence  as  to,  by  their  medical  advisers,  439 
pawnbroker,  article  offered  to,  in  pawn,  question  as  to  reasonable  suspicion  of  theft 

for  judge  to  decide,  431 
payment,  receipt,  when  prim d  facie  evidence  of,  562 

pedigree,  declarations  as  to,  by  deceased  persons,  wjien  admissible,  469,  470 
competency  of  person  to  make,  relative  to,  470 
description  in  wills  admissible  to  prove,  559,  560 
family  papers  admitted  in  cases  of,  560 
inscriptions,  admissibility  of,  in  cases  relating  to,  564 
"  matter  of,"  what  constitutes  as  a  question  in  issue,  470 
reputation  of  family  in  proof  of  matters  of,  479,  480 
peerage,  decrees  and  answers  in  Chancery,  where  admissible  in  cases  relating  to 
the,  543 

principles  applicable  to  admission  of  documents  in  cases  relating  to  the, 
533 

registers,  themselves,  to  be  produced  in  cases  relating  to  the,  536 
peers,  evidence  by,  in  ordinary  courts^  regulations  as  to,  apply  equally  to,  592 
penalties,  statutory  provision  for,  590 

witness,  liability  of,  for  non-attendance  on  sudposna,  to,  588,  590 
penalty,  liquidated  damages  or,  a  question  for  the  judge,  432 
period  of  gestation,  judicial  notice  is  given  to  the,  495 

perjury,  indictment  for,  proof  of  action  in  which  committed,  how  made,  549 
perpetuation  of  testimony,  actions  for,  who  may  bring,  630 

personal  identity,  criminal  cases,  act  and  authorship,  proof  of  generally  separable^ 
447 

evidence  which  may  be  given  to  prove  or  disprove,  447 
photographs,  identity,  admitted  in  proof,  when  verified,  565 
as  evidence  of,  when  admissible,  482 
matrimonial  cases,  how  received  as  evidence  in,  482 
physical  condition,  evidence  of,  how  given,  439 
plans  and  maps,  admissibility  of,  as  evidence,  531,  532,  564 

private  nature,  of,  where  inadmissible,  563,  564 
pleadings,  admissibility  of,  as  evidence  in  subsequent  proceedings,  543 
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pleadings,  facts  in,  admitted  by  defendant,  plaintifE  cannot  call  evidence  except 
by  leave,  436 
issue  formerly  disclosed  by,  421 
portraits,  witness  may  state  opinion  as  to  identity  of  person  or  thing  portrayed,  607 
possession,  ancient  documents  in  evidence  of,  where  produced  from  proper  control, 
442 

where  acts  of  ownership  consist  of  production  of  documents, 
443 

property  in,  of  person  arrested  on  criminal  charge  is  material  evidence, 
510 

title  to  property,  as  evidence  of,  442 
post,  letters  sent  by,  proof  of  posting,  656 
postmark,  evidence  of  time  and  place  of  posting,  556 

power  of  attorney,  document  executed  under,  what  proof  required,  514,  515 
predecessor  in  title,  statements  by,  evidence  against  party  claiming  through  him^ 
459 

presumption  of  fact,  adultery,  proof  of,  as  applied  to,  441 

as  distinguished  from  that  of  law,  440,  441 
business,  general  course  of,  presumed  to  follow,  441 
debt  once  proved  to  exist,  presumed  to  remain  unpaid,  441 
definition  of,  497 

jury  in  their  discretion  may  infer  from,  498 

letters,  receipt  of,  where  presumed,  441 

licence  for  exportation  of  goods,  where  entered  at  custona 

house,  442 
life,  as  applied  to,  441,  500 
rules  of  law  governing,  distinction  between,  497 
ship,  becoming  unseaworthy  without  visiljle  cause,  so  pre- 
sumed on  leaving,  441 
unlawful  condition,  continuance  of,  not  presumed,  441 
innocence,  evidence  of  guilt,  prima  facie^  must  be  shown  before 

.answer  is  called  for,  499 
law,  ancient  documents,  when  purport  of,  is  presumed  correct,  505 
documents,  regularity  and  validity  of,  how  presumed,  505 
irrebuttable,  unsatisfactory  nature  of,  498 
issue  of  deceased  person,  not  subject  of,  504 
nature  and  effect  of,  498 
rebuttable,  matters  to  which  it  relates,  499 
nature  of,  498 

wrong-doer,  always  against,  as  to  unexplained  circumstance 
as  between  that  person  and  innocent  party,  507 
presumptions,  statutory,  as  to,  507 

previous  convictions,  proof  of,  by  producing  record  and  by  identification,  550 
primary  evidence,  document,  production  of,  and  best  evidence  as  to  its  authen- 
ticity and  contents,  517,  518 
production  of,  where  possible,  420,  421,  422 
principal,  agent,  statements  of,  in  that  capacity  affect,  460,  461 
prisoners,  witnesses,  as,  how  attendance  compelled,  580 
private  Acts  of  Parliament,  proof  of,  525 

statements  in,  where  wholly  inadmissible  as  evidence,. 
473 

documents,  inadmissibility  of,  in  what  cases,  532 

rights,  declarations  as  to,  by  deceased  persons,  when  admissible  in  evidence,. 
468 

privies,  classes  of,  459 

privilege,  communication  not  the  subject  of,  572 

.  confidential  communications  between  legal  advisers  and  client,  when 
subject  to,  571,  572 
»  counsel,  when  called  by  client,  cannot  plead,  572 

document  subject  to,  when  referred  to  by  litigant,  572 

husband  and  wife,  where  subject  to,  573 

judge  may  claim  and  refuse  to  be  called  as  witness,  571 

legal  adviser,  client  to,  may  waive,  572 

plea  of,  respective  duty  of  judge  and  jury  as  to,  431 

public  officials  are  subject  to,  573 

secrets  of  state  are  subject  to,  572,  573 

solicitor  cannot  claim  privilege  from  disclosing  his  client's  name,  571 
witness  may  claim,  570 
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privilege,  witness  may  refuse  to  give  an  answer  tending  to  incriminate  himiself, 

574,  575 
produce  his  title  deeds,  574 
witnesses,  of,  from  arrest,  reason  for,  587 
probate,  domicil  is^mwcJ  facie  evidence  of,  554 

production  of,  to  prove  validity  or  contents  of  will,  512 
probate  and  letters  of  administration,  matters  proved  by  production  of,  553,  554 

production  of,  or  of  copies,  as  evidence,  553 
proclamations,  certification  of,  by  officers  mentioned  in  the  schedule  to  the 

Documentary  Evidence  Act,  525,  526 
professional  men,  duty  of,  in  some  cases,  to  keep  records  of  work  done,  466 
proof,  burden  of,  distinction  to  be  drawn  in  applying  rule  as  to,  433 
general  rule  as  to,  433 

test  as  to  person  upon  whom  it  falls,  433,  434 
evidence  is  the  foundation  of,  419 
facts,  truth  or  falsity  of,  is  determined  by,  419 
property,  possession,  effect  of,  on  title  to,  442 

rents  and  profits,  receipt  of,  as  evidence  of  title,  442 
title  to,  matters  admissible  as  evidence  of,  442 

presumption  of,  by  acts  of  ownership,  442 
public  analyst,  report  of,  where  inadmissible  to  prove  facts  stated,  532 
authority,  surveys  made  under,  when  receivable  in  evidence,  475 
capacity,  acting  in,  where  evidence  of  title  so  to  act,  443 

officials  whose  appointment  held  provable  by  acting,  443,  444 
documents,  certified  copies  of,  when  admissible  in  evidence,  524 

parts  of,  not  admissible  when  outside 
the  scope  of  writer's  authority,  528, 
531 

documents  which  are  within  the  category  of,  473 
examined  copies  must  not  contain  abbreviations  not  in  the 
original,  524 
of,  when  admissible  as  evidence,  524 
examples  of,  provable  in  manner  of,  529,  530 
exemplifications  of,  now  rarely  used,  523 
histories  duly  accredited,  how  receivable,  478,  479 
non-parochial  registers,  when  admissible  in  evidence  as,  538 
office  copies  of,  admissibility  of,  as  evidence,  523 
parish  registers,  admissibility  of,  as,  536 
production  of  copies  of,  when  admissible  as  evidence,  523 
proof  of,  by  means  of  copies,  statutory  provisions  as  to,  523 
public  inquiry,  embodying  results  of,  is  evidence  of  facts  therein 
stated,  527,  528 

statements  in,  grounds  for  being  received  as  evidence,  472,  473 
officials,  privileged,  are,  from  disclosing  the  source  of  information,  573 
policy,  evidence  of  facts,  when  not  allowed  as  against,  427 
registers,  entries  in,  effect  of,  as  evidence,  473 
statutes,  judicial  notice,  receive,  and  require  no  proof,  525 

statements  contained  in,  where  admissible  in  evidence,  473 
•Quakers  and  Moravians,  affirmation,  form  of,  by  members  of  the  bodies  of,  592 
quarter  sessions,  admissibility  of  sessions  book  in  proof  of  proceedings  in  court  of, 
551 

court  of,  takes  judicial  notice  of  petty  sessional  divisions,  494 
rate  books,  poor  rates,  when  evidence  of  due  making,  541 

tenants,  entry  of  names  of,  in,  when  evidence  of  ownership,  541 
rebutting  evidence,  burden  of  proof  of,  upon  whom  lying,  435 

similar  facts,  where  tendered  by  way  of,  453 
receipts,  admissible  where  amounting  to  statement  of  deceased  person  against 
interest,  563 

effect  of,  as  matter  of  contract,  562  * 
old,  thirty  years,  prove  themselves,  563 

parol  evidence  may  be  admitted  to  contradict,  562  . 
payment,  prima  facie  evidence  of,  562 
unstamped,  when  received  in  evidence,  516,  517 
receiver  of  wrecks,  examination  of  master  by,  not  admissible  in  collision  cases,  581 

stolen  property  in  possession  of,  burden  of  explanation  is  on,  447 
record,  certified  copies  of,  admissibility  of,  as  evidence,  524 
inspection  of,  peculiarly  a  matter  for  the  court,  430 
re-examination,  witness,  of,  questions  which  are  permissible  in,  599 
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regimental  books,  records  made  in,  provisions  relating  to,  535 
register,  baptism,  of,  what  is  proved  by,  537 
marriage,  of,  what  is  proved  by,  537 
registers,  colonial  and  foreign,  when  admissible  as  evidence,  475 
custody  of,  regulations  as  to  the  proper,  537 

facts  recorded  in,  where  admissible  under  statute  as  evidence,  474,  475 
inadmissibility,  of,  in  what  cases,  538 

marriages  of  British  subjects  abroad,  of,  provisions  relating  to,  536 
statutory  provisions,  kept  pursuant  to,  539 
Registrar-General,  birth  certificate,  of,  what  is  proved  by,  533 

certified  copies  of  register  relating  to  births,  marriages,  or  deaths, 

when  received  in  evidence,  533 
death,  certificate  of,  what  is  proved  by,  533,  534 
marriage,  certificate  of,  nature  of  proof  contained  in,  534 
non-parochial  registers,  where  admissible  by  statute,  539 
rent,  notice  as  to  receipt  of,  by  person  other  than  vendor,  effect  of,  442 
rents  and  profits,  evidence  of  ownership  of  property,  where,  442 
reports,  General  Medical  Council,  of,  where  admissible  as  evidence,  475 
inquiries,  of,  where  admitted,  where  not  so  admitted,  546 
public  documents,  admissible  when  of  the  nature  of,  545 
reputation,  identity,  when  proof  of,  admitted  by  evidence  of,  480 

public  rights,  received  as  evidence  in  proof  of,  479 
res  gesta,  declarations  sometimes  falling  within  the  principle  of,  439 
res  gestce,  facts  sometimes  defined  as  the,  420 

res  inter  alios  acta,  depositions,  when  inadmissible  as  being  in  nature  of,  547 

facts  sought  to  be  proved  as  part  of  the  res  gestce  must  not  be, 
420 

restraint  of  trade,  custom  in,  reasonableness  of,  a  question  for  the  judge,  432 

on  anticipation,  admissions  by  married  woman  cannot  get  rid  of,  456 
revenue  books,  admissibilit}'-  of,  in  proof  of  facts  therein  stated,  541 
royal  commission,  return  to,  must  be  signed  and  sealed  by  the  commissioners  to  be 
admissible,  530 
proclamations,  proof  of,  by  copy  of  the  Gazette,  525 
Eule  Committee,  evidence,  rules  relating  to,  may  be  made  by,  419 
rules,  evidence,  of,  cardinal,  420 

rumour,  existence  of,  not  evidence  of  knowledge  of  fact  by  party,  449 
sale  of  goods,  action  in  contracts  for,  when  of  the  value  of  £10  or  upwards,  when 
to  be  evidenced  by  writing,  426 
agreement,  when  not  to  be  performed  within  a  year,  is  evidenced  by 
writing,  425 

Sale  of  Food  and  Drugs  Act,  1875,  analyst's  certificate,  when  conclusive  evidence 

against  defendant,  477,  478 
Sale  of  Goods  Act,  1893,  evidence,  rules  of,  provided  by,  426 
Scotland,  judicial  notice  of  the  law  of,  how  accepted  in  English  courts,  485 
register  books,  certified  copies  of  entries  in,  when  admissible,  535 
seal,  county  court,  of,  significance  of,  in  proof  of  proceedings  in,  549 
seals  and  signatures,  judicial  notice  is  taken  of,  495,  496,  497 

recognition  of,  as  evidence,  427 
search,  document,  lost,  person  offering  secondary  evidence  must  give  proof  of,  518, 

519 

secondary  evidence,  acceptance  of,  when  primary  evidence  not  obtainable,  422 
document,  lost,  when  proof  of,  may  be  given  by,  518,  519 

of,  when  admissible,  422 
documents,  as  to,  when  inadmissible,  520 
Secretary  of  State,  prisoner,  power  to  compel  attendance  of,  580 
shareholder,  company,  of,  not  affected  with  knowledge  of  contents  of  company's 
books^  449 

ship,  admissions  by  captain  of,  when  evidence  against  owners,  462 

log  of,  entries  in,  must  be  made  contemporaneous  with  subject  of  entry,  467 
master,  letter  of,  admissible  of  facts  stated  against  owners,  531 
sale  of,  evidence  as  to,  must  be  in  writing,  426 
unseaworthy,  presumption  of  fact  relating  to,  441 

ship's  register,  births,  deaths,  and  marriages,  provisions  as  to  entries  in,  535 

signature,  proof  of,  by  witness  who  has  seen  it  on  another  occasion,  607 
unattested  document,  to,  how  proved,  510 

silence,  assent  by,  when  inferred,  459 

similar  facts,  admissible,  where  not,  450 

animals,  behaviour  of,  admissible  in  evidence  in  proof  of,  452 
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similar  facts,  evidence  of,  in,  what  cases  admissible,  452 

must  be  of  same  specific  kind,  453,  454 
purposes  for  which  tendered,  450 
when  received  to  show  intent,  453 
exclusion  of,  origin  of  rule  as  to,  451 
partnership,  where  not  allowable  in  proof  of,  452 
rebutting  evidence  may  be  given  by  tendering,  453 
received  in  evidence,  in  what  cases,  452 
title  to  property,  admitted  in  proof  of,  452 
slander,  word  capable  of  being  defamatory,  judge  must  decide  as  to,  431 
solicitor,  admissions  of,  where  evidence  against  client,  462 

affidavits  cannot  be  sworn  before,  acting  in  the  cause  or  matter,  628 
appearance  of,  as  evidence  of  capacity  to  act  for  client,  as  to,  444 
communications  between,  and  their  clerks,  where  not  admissible  in 
evidence,  427 

documents  in  possession  of,  where  production  compellable,  581,  582 
judicial  notice  is  taken  of  privileges  and  obligations  of,  487 
liability  of,  for  expenses  of  witness,  584 

suhpmna  duces  tecum,  when  served  with,  may  refuse  to  produce  docu- 
ments which  client  could  withhold,  581 
transactions  of,  no  obligation  on  to  keep  records  of,  46^ 
unstamped  document,  production  of,  received  as  evidisnce  where  under- 
taking to  stamp  given  by,  515 
stamps,  documents,  when  inadmissible  as  evidence  unless  properly  stamped,  515 

obliteration  of,  does  not  prevent  document  being  received  as  evidence,  517 
state  of  mind,  acts  and  declarations  of  party  important  in  judging,  450 

declarations  as  evidence  of,  not  evidence  of  truth  of  matters  stated, 
450 

fraud,  to  find  person  guilty  of.  the  state  of  mind  must  be  looked  at, 
439 

intention,  proof  of,  449,  450 

when  a  matter  of  evidence,  449 
mental  condition  of  party,  how  proved,  448 

sanity,  where,  of  recipient  of  letter  in  issue,  knowledge  of  contents, 

where  not  presumed,  448 
similar  facts,  where  receivable  as  evidence  to  show,  453 
^  testator,  sanity  of,  permission  of  physician  to  make  a  will,  not 
received  as  proof  of,  445 
state  of  war,  existence  of,  receives  judicial  notice,  493 
State  secrets,  disclosure  of,  forbidden  to  be  put  in  evidence,  427 
statements,  predecessor  in  title,  by,  when  in  possession  of  title,  effect  on  party 

claiming  through  him,  459 
Statute  of  Frauds,  agreements  to  be  in  writing  by,  before  admitted  as  evidence,  425 
Limitations,  document  sufficiently  acknowledged  to  take  out  of,  a  ques- 
tion for  the  judge,  432 
statutes,  letters,  receipt  of,  where  proof  conclusive  by,  441,  556 
statutory  declaration,  oaths  out  of  court  taken  by  way  of,  592 
suhjfcenas,  attachment  for  contempt  where  persons  refuse  to  comply  with,  579 

Crown  Office,  service  of,  when  witness  within  the  United  Kingdom, 
579,  580 

persons,  action  against,  preventing  service  of,  578 

who  may  issue,  578 
service  of,  578 
set  aside,  may  be,  578 

subpoena  ad  testificandum,  suhj)oena  duces  tecum,  use  of,  577,  578 
substituted  service  of,  may  be  made,  578 
validity  of,  as  to  time,  578 

witness,  action  for  damages  against,  for  non-attendance  on,  590 
sutpoena  duces  tecum,  documents,  production  of,  compelled  by,  580 

required  must  be  specified,  580  ' 
duty  of  witness  in  possession  of  documents  when  served 
with,  581 

solicitors  may  refuse  to  produce  confidential  documents 

when  served  with,  581 
third  party  must  be  served  with,  before  secondary  evidence 

admissible,  520 

subsequent  proceedings  in  same  cause,  evidence  taken  on  hearing  or  trial  of  any 
cause  may  be  used  in,  548 
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summary  proceedings,  certificate  of  dismissal  by  justice  is  evidence  of  such 
dismissal,  551 

register  of  the  court  or  certified  extract,  is  evidence  of 
matters  the  subject  of,  550 
surveyor,  books  of  deceased,  entries  in,  where  admissible  as  evidence,  465,  466 
taxing  masters,  judicial  notice  is  taken  of  practice  of,  487 
telegram,  form,  the  original,  which  is,  559 

proof  of  meaning,  when  sent  by  a  code,  559 
tenant  for  life,  remainderman,  title  of,  not  affected  by  admission  of,  460 
testator,  sanity  of,  not  proved  by  permission  of  physician  to  make  a  will,  445,  446 

will,  lost,  declarations  as  to  contents  admissible  by  deceased,  472 
testators,  declarations  of  deceased,  where  receivable  in  evidence  as  to  their  wills, 
471,  472 

third  party,  admission  by,  when  binding  principal,  424,  459 

documents  in  hands  of,  when  secondary  evidence  admitted,  520 
evidence  of,  as  to  conversations  between  two  parties,  where  admissible, 
439 

opinion  of,  when  evidence  against  party  seeking,  462 
time.  Acts  of  Parliament,  expression  of,  in,  how  regulated,  492 
almanack,  the,  is  part  of  the  common  law,  492 
sunrise  and  sunset,  meaning  of  expressions,  492 
tithe  commutation  map,  title  to  land,  inadmissible  as  evidence  as  to,  531 
title  deeds,  construction  of,  a  question  for  the  judge,  432 

identification  of  land  described  in,  a  question  for  jury,  432 
tombstones,  inscriptions  on,  where  admissible,  o64,*565 

inadmissible,  532 
treatment,  acts  of  ownership,  when  evidenced  by,  446 

state  of  things,  of,  as  being  in  existence,  how  received  in  evidence,  445, 
446 

treaty,  foreign  State  or  British  colony,  with,  how  proved,  491 
trial,  admissions,  how  made  on  the  record  for  purposes  of,  484 
on  affidavits,  consent  as  to,  must  be  in  writing  620 

court  may  order  proof  of  fact  by,  622,  623 

refuse  to  take  evidence  in  this  manner,  620 
cross-examination  of  deponent,  how  effected,  622 
deponent,  attendance  of,  may  be  required  by  party,  621 
infants  or  persons  of  unsound  mind,  how  consent  given  by,  620 
626 

instances  where  court  ordered  proof  by  affidavit,  623 
mode  of  procedure,  620 

order  refused  by  court,  in  what  cases,  623,  624 
person  making  affidavit  cannot  withdraw  on  threat  of  cross- 
examination,  622 
practice  as  to,  620,  621 

rule  relating  to  proof  of  fact  by  affidavit,  623  • 
trustee,  admissions  of  cestui  que  trust  are  evidence  against,  460 

where  binding  co- trustees,  461 
user,  evidence,  as,  of  title  to  easements,  443 

valuation  lists,  rates,  taxes,  and  qualifications,  where  conclusive  evidence  of,  530 
verdict,  divorce  court,  of,  when  admitted  as  proof  of  cruelty  and  adultery,  545 
proof,  conclusive,  where,  as  between  parties  and  privies,  544 
strangers,  where  admissible  against,  544 
warranty,  statement  of  horse  dealer  of  veterinary  surgeon's  opinion  does  not 

negative  the  giving  of  a,  445 
will,  alterations  in,  by  erasure  or  interlineation  presumed  made  after  execution, 
506 

contents  of,  evidenced  by  probate,  512,  559 

interpretation  of,  declarations  of  deceased  testator  when  received  as  to,  471, 
472 

lost,  declarations  of  deceased  testator  as  to,  admissible  as  secondary  eyidence, 
472 

original  may  be  looked  at  for  purpose  of  construction,  559 
proof  of  validity  and  contents  by  production  of  probate  or  sealed  copy,  512 
proves  itself  when  thirty  years  old  and  produced  from  proper  custody,  559 
testator,  declarations  of  deceased,  when  receivable  in  evidence  as  to,  471,  472 
*'  without  prejudice,"  letters  written,  and  expressed  or  proved  to  be,  when  admis- 
sible, 557 

where  communications  protected,  457 
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*'  without  prejudice,"  privilege,  how  waived,  559 

where  existing,  extends  to  whole  correspondence^ 
558,  559 

rule  as  to  letters  written,  how  confined,  557,  558 
witnesses  abroad,  examination  of,  practice  as  to,  616,  617 

power  of  court  to  order  examination  of,  614 
what  is  required  before  letters  of  request  will  issue  to  examine, 
614 

where  an  order  for  examination  will  not  be  made,  614 
age,  opinions  as  to,  may  be  received  from  ordinary,  482 
answer,  are  bound  to,  where  question  admissible,  595 

improperly  obtained  is  inadmissible  in  subsequent  proceedings, 
575 

answers  by,  statutory  provision  as  to,  575,  576 

where  there  is  no  refusal  to  give,  576 
they  cannot  be  refused,  575 
of,  excluded  when  involving  inferences  of  law  or  fact  for  court 
or  jury  to  draw,  437 
when  they  may  be  contradicted,  601,  602 
arbitrator  may  be  called  as  witness  in  proceedings  to  enforce  his  award, 
571 

arrest  of  witness  attending  court,  how  discharge  obtained,  588 

privilege  of,  from,  in  what  cases,  585,  586,  587 
arresting  a  w^itness,  when  a  contempt  of  court,  588 
attachment  of,  requisites  for,  589,  590 
attendance  of,  how  enforced,  577,  578,  615 

practice  relating  to  enforcement  of,  577,  615 

when  compellable,  577 
attesting  witness,  when  he  may  be  contradicted,  605 
bankrupt  may  be  called  by  a  creditor,  574 

blind,  may  have  documents  read  over  to  them  to  refresh  their  memories, 

596 

books,  may  refresh  their  memory  by  looking  at,  in  giving  evidence,  424, 595 
character  of,  may  be  impeached,  601 
children,  when  not  admitted  as,  569 

commission,  examination  of,  under,  how  order  obtained,  609 

to  examine,  how  order  for,  made,  612 
conduct  money  should  be  tendered  to,  578 
contempt  of  court  by,  form  of  punishment,  588,  589,  590,  615 
counsel  or  solicitors  may  give  evidence  while  acting  as  advocates,  570 
credit  of,  may  be  re-established,  603 
criminal  cases,  where  wife  or  husband  can  testify,  570 
cross-examination,  when  not  subject  to,  597,  598 
Crown,  for  the,  where  privileged,  573 

damages  against,  action  for,  where  no  attendance  on  subpoena,  590 
deaf  and  dumb,  how  evidence  of,  taken,  569 
demeanour  of,  information  to  be  gained  by,  508 
document,  to  attestation  of,  competency,  511 
evidence  as  to  their  own  sanity,  cannot  give,  608 

of  adultery,  when  witness  need  not  answer  showing  ^uilt,  576 
examination  of,  by  commission,  609 

examiners,  mode  of  procedure,  610 
in  chief,  594 

order  for,  within  the  jurisdiction,  when  made,  613 
expenses  of,  courts  to  which  provisions  relating  to  payment  apply,  585 
payment  of,  may  be  claimed  before  evidence  given,  579 
waiver  of,  583,  584 

witness  offering  to  bear  his  own,  has  no  answer  to  motion  for 
attachment,  583,  584 
expert,  competency  of,  481  •  • 

may  remain  in  court  when  other  witnesses  excluded,  594 
opinions  of,  in  what  cases  admitted,  480,  481 

where  and  how  admissible,  480,  481,  482 
foreign  country,  fear  of  prosecution  in,  where  ground  for  refusing  to 
give  evidence,  574 
law,  competency  of  witness  to  prove,  488 

in  giving  evidence  as  to,  witness  mav  refresh  his  memory, 
489 
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witnesses,  grand  jurors  cannot  give  evidence  of  what  has  passed  before  them,  571 
handwriting  of  party  may  be  proved  by  opinion  of  ordinary,  482,  607, 
608 

hostile  country,  in,  when  order  for  examination  of,  made,  615 
husband  and  wife,  overheard  conversation  may  be  disclosed  by  third 

party,  574 
identity,  testimony  of,  as  to,  482,  607 
impeaching  credit  of,  600 

when  permissible,  594 
impeachment  of  credit  of,  questions  tending  to  the,  where  limited,  601 
incriminating  answer,  can  be  refused  by,  574,  575 
inferior  courts,  failure  to  attend,  where  no  attachment  can  issue,  590 
judge,  competency  of,  to  give  evidence,  570 

duty  of,  to  decide  as  to  the  competency  of,  570 
judgments  may  be  admitted  to  contradict,  484 
3urisdiction,  when  not  within  the,  how  attendance  compelled,  579 

out  of  the,  how  examined,  610 
juror,  competency  of,  to  give  evidence,  570 

litigant  may  act  as  his  own  advocate  and  be  sworn  as  a  witness,  570^ 

memory,  may  refresh  their,  by  reference  to  papers,  595 

mental  condition  at  given  time,  may  give  evidence  as  to  own,  439 

newspaper  reports,  may  refer  to,  to  refresh  memory,  565 

non-attendance  of,  on  snhjjcefia,  statutory  penalties  for,  590 

opinion,  cannot  give  an,  as  to  the  motives  of  another,  608 

opponents,  impeaching  credit  of,  601 

ordinary,  opinions  of,  when  admissible,  482,  607 

out  of  court,  judge  may  order,  593 

persons  not  affected  by  judge's  order,  593 
party,  when,  may  cross-examine  his  own,  600 
peers  may  give  evidence  when  trying  one  of  their  number,  570 
penalties,  to,  liability  of,  588,  589,  590 
persons  competent  to  be,  569 

of  unsound  mind,  when  permitted  to  give  evidence,  569 

who  are  incompetent,  569 
petty  jurors  cannot  give  evidence  of  what  took  place  between  them  at 
the  trial,  571 

previous  convictions,  may  be  asked  as  to,  601,  602  » 
prisoners  as,  how  attendance  compelled,  580 

privilege,  judge  may  refuse  to  give  evidence  as  to  judicial  proceedings 
that  have  been  before  him,  571 

persons  who  may  claim,  570 

when,  may  be  claimed  by,  570 
protection  of,  in  respect  of  evidence  given,  588 

questions  relevant  to  the  issue,  in  most  cases  must  only  be  put  to,  601 

re-examination  of,  questions  admissible  in,  599 

recalling  of,  by  judge  or  jury,  599 

refusal  by,  to  answer  question,  when  to  be  made,  575 

of,  to  leave  court  when  ordered  is  contempt,  594 

to  answer  subjjccna,  consequences  of,  579 
religious  belief,  of  no,  may  make  solemn  declaration,  591 
statements  by,  called  by  litigant  when  not  evidence  against  him  in  other 
proceedings,  458 

subject-matter  of  action   may  be  sent  out  of  the  jurisdiction  for 

examination  by,  614 
subjjcefia,  when  served  with,  by  both  parties,  rights  of,  584 
suh;poenas.  served  with,  must  be  paid  or  tendered  expenses,  583 

which  may  be  issued  against,  578 
surveyor,  when  assisting  the  court,  ought  not  to  be  called  as  a,  571 
testifying  to  matters  in  issue,  when,  must  state  them  with  reasonable 

fulness,  437 

title  deeds,  cannot  be  compelled  to  produce,  574 
writ,  of  commission,  mode  of  examination  to  be  taken  abroad  is  prescribed  in,  615 

time  of  issue  on,  conclusive  proof  of  time  of  issuing,  543,  544 
writing,  transaction  evidenced  by,  writing  must  be  produced  if  existing,  422 
written  document,  execution  of,  by  party,  implies  knowledge  of  contents,  448 

extrinsic  evidence,  where  inadmissible  to  contradict,  427,  566 
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